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Bute  rtporti  m  In  parantheset,  and  the  niimben  of  thli  wriet  In  boM-faMd  tgam* 


Alabama.  ~  (83)  8;  (84)  6;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (90, 
91)  84;  (92)  86;  (93)  80;  (9i)  88;  (95)  86;  (96,  97)  88;  (98)  89;  (99) 
48)  (100,  101)  46;  (102)  48;  (103)  49;  (104,  105)  68;  (106. 107, 108)  64; 
(109,  110)  66;  (111)  66*  'h^^kv.  iiift\  kq.  niA\  aq.  /iir  iia\  nor. 
(lis!  119)  78;  (120)74; 
(128)  86;  (129)  87;  (13( 
98;  (136)96;  (137)97. 

Abkansas.  —  (48)  8;  (49)  4;  (50)  7;  (51)  14;  (52)  80;  (53)  88;  (54)  86; 
(55)  89;  (56)  36;  (67)  88;  (58)  41;  (59)  48;  (60)  46;  (61,  62)  64; 
(63)  68;  (64)  68;  (65)  67;  (66)  74;  (67)  77;  (68)  88;  (69)  86;  (70)  91. 

California.  —(72)  1;  (78)  8;  (74)  6;  (75)  7;  (76)  9;  (77>  11;  (78, 79)  18;  (80) 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  80;  (86)  81;   (87,  88)  88; 

(89)  88;  (90,  91)  86;  (92,  93)  87;  (94)  88;  (95)  89;  (96)  81;  (97)  83; 

(98)  86:   (99)  87;    (100)  88;  (101)  40;    (102)  41;   (103)  48;  (104)  43; 

(105)46;  (106)46;  (107)  48;  (108)49;  (109)  60;  (110,  111)  68;  (112) 

68;  (113)  64;  (114)  61;  (115)  66;  (116)  68;  (117)  69;  (118)  68;  (119)  68; 

(120)  66;  (121)  66;  (122)  68;  (12.1)  69; '(124)  71;  (125)  78;  (126)  77; 

(127)78;  (128,  129)79;  (130)  80;  (131)  88;  (132)  84;  (133)  86;  (134) 

86;  (135)  87;  (136)  89;  (137)  98;  (138)  94;  (139)  96;  (140)  98;  (141)  99. 
Colorado.  —  (10)  8;  (II)  7;  (12)  18;  (13)  16;  (14)  80;   (15)  88;   (16)  86| 

(17)  81;  (18)  36;  (19)  41;  (20)  46;  (21)  68;  (22)  66;  (23)  68;  (24)  66; 

(25)  71;  (26)  77;  (27)  83;  (28)  89;  (2U)  93;  (30)  97. 

CoNMEcrncuT.  — (54)  1;  (55)  8;  (56)  7;  (57)  14;  (58)  18;  (59)  81;  (60)  86; 
(61)  89;  (62)  36;  (63)  38;  (64)  48;  (65)  48;  (66)  60;  (67)  68;  (68)  67; 
(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  98;  (75)  96. 

Dblawarb.~^5  Houat.)  1;  (6  Houst.)  88;  (7  Hotiat)  40;  (9  Hooat)  48; 
(1  Mary.)  66;  (2  Marv.)  69;  (1  Pennewill)  78;  (2  Pennewill)  88;  (3 
Peonewill)  94. 

Florida.  —  (22)  1;  (28)  U;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  SO; 
(30)  38;  (31)  34;  (32)  37;  (33)  39;  (34)48;  (35)  48;  (36)  61;  (37)  68| 
(38)  66;  (39)  63;  (40)  74;  (41)  79;  (42)  89;  (43)  99. 

OsoROLL  —  (76)  8;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  18;  (82)  14;  (88,  84)  80; 
(85)  81;  (86)  88;  (87)  87;  (88)  30;  (89)  38;  (90)  36;  (91,  92,  93)  44; 
(94)  47;   (95.  96)  61;  (97)  64;   (98)  68;  (99)  69;  (100)  68;  (101)  66; 
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aOS)  M;  (lOS)  m;  (104)  69;  (105)  70;  (106)  71;  (107)  78t  (100)  76; 
(100)  77;  (110^  111)  76;  (US)  61;  (113)  64;  (114)  66;  ((16)  90;  (116) 
94;  (117)  97;  (118)  9a 

lM»ii  —  (2) 66;  (8,4,  5)96;  (6)96;  (7)97. 

lUDion.— (121)  6;  (122)  6;  (128)  6;  (124)  7;  (125)  6;  (120)  9;  (127)  U; 
(128)  16;  (129)  16;  (180)  17;  (181)  19;  (182)  68;  (183,  184)  66;  (185) 
66;  (186)  69;  (187)  81;  (188,  189)  68;  (140,  141)  66;  (142)  64;  (148, 
144,  145)  66;  (146,  147)  67;  (148)  69;  (149. 150)  41;  (151)  48;  (152)  46; 
(164)  46;  (153,  155)  46;  (156)  47;  (157)  48;  (158)  49;  (159)  60;  (160, 
161)68;  (162)68;  (168)64;  (164,  165)66;  (166)67;  (167)69;  (168, 169) 
61;  (170)  68;  (171)  68;  (172;  178)  64;  (174)  66;  (175)  67;  (176)68; 
(177,  178)  69;  (179)  70;  (180;  181)  78;  (182)  74;  (18^  184)  76;  (1S5) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  88;  (190)  88;  (191.  192)  86; 
(193)  86;  (194,  195)  88;  (196)  88;  (197)  90;  (198)  98;  (199,  200),  98; 
(201)  94;  (202)  96;  (203)  96;  (204,  205)  98;  (206,  207)  99. 

bnoAHA.  —(112)  8;  (118)  6;  (114)  6;  (M)  7;  (116)  9;  (117,  118)  10;  (110) 

18;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126^  127)  88; 

(128)  86;  (129)  88;  (130)  80;   (131)  81;  (132)  88;  (133)  86;  (134)  89; 

(185)  41;  (186)  48;  (137)  46;  (188)  46;    (139)  47;  (140)  49;  (1,  2,  8 

Ind.  App.;  141)  60;  (4, 5, 6  Ind.  App.;  142)  61;  (7, 8  Ind.  App.;  148)68; 

(9,  10  Ind.  App.)  68;  (11  Ind.  App.)  64;  (18  Ind.  App.;  144)  65;  (14 

Ind.  App.)  66;  (15  lod.  App.;  145)  67;  (146)  68;  (16  Ind.  App.)  59;  (17 

Ind.  App.)  60;  (147.  148)  68;  (18  Ind.  App.;  149)  68;  (150;  19  Ind. 

App.)  66;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 

(22  Ind.  App.)  78;  (153)  74;  (23  Ind.  App.;  164)  77;  (24  Ind.  App.) 

79;  (166)  80;  (26  Ind.  App.)  61;  (156)  88;  (26  Ind.  App.)  84;    (157; 

27  iDd.  App.)  87;  (28  Ind.  App.)  91;  (158)  98;  (29  Ind.  App.)  94;  (159) 

96;  (80  Ind.  App.)  96;  (160)  98;  (31  Ind.  App.)  99. 
hmjL^a^  6;  (78)  6;  (74)  7;  (75)  9;  0^  77)  14;  (78)  16;  (79)  18;  (80)  80; 

(81)  86;  (82)  81;  (83)  88;  (84)  86;  (85)  69;  (86)  41;  (87)  48;  (88)  46; 

(80.  90),  48;  (91)  61;  (92)  64;  (93)  67;  (94,  95)  68;  (96. 97)  59;  (98)  60; 

(99)  61;  (100)  68;  (101,  102)  68;  (103)  64;  (104)  65;  (105)  67;  (106)  68; 

(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  88;  (112)  84;  (113)  86; 

(114)  88;  (115)  91;  (116)  98;  (117)  94;  (118)  96;  (119)  97;  (120)  9a 

KAiraAfl.  —  (87)  1;  (38)  5;  (89)  7;  (40)  10;  (41)  18;  (42)  16;  (48)  19;  (44)  81; 
(45)  86;  (46)  86;  (47)  87;  (48)  80;  (49)  88;  (50)  84;  (51)  87;  (52)  89; 
(53)  48;  (64)  46;  (55)  49;  (56)  54;  (57)  57;  (68)  68;  (59)  68;  (60)  78; 
(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  98;  (66)  97. 

Ebitvokt.  — (88,  84)  4;  (85)  7;  (86)  9;  (87)  18;  (88)  81;  (89)  86;  (90)  89; 
(91)  84;  (92)  86;  (98)  40;  (94)  48;  (95)  44;  (96)  49;  (97)  58;  (98)  56; 
(99)  59;  (100)  66;  (101)  78;  (102)  80;  (108)  88;  (104)  84;  (105)  88; 
(106)  90;  (107)  98;  (108)  94;  (109)  95;  (110)  96;  (111)  98;  (112)  99. 

LRnsiAMA.— (89  Ia.  Ann.)  4;  (40  La.  Ann.)  8;  (41  Ia.  Ann.)  17;  (42  U. 
Ann.)  81;  (48  Ia.  Ann.)  86;  (44  La.  Ann.)  88;  (45  Ia.  Ann.)  40;  (46^ 
47  Ia.  Ann.)  49;  (48  Ia.  Ann.)  55;  (49  Ia.  Ann.)  68;  (60  Ia.  Ann.)  69; 
(51  Ia.  Ann.)  78;  (52  La.  Ann.)  78;  (104)  81;  (105)  88;  (106)  87;  (107) 
90;  (108)  08;  (109)  94;  (110)  9a 

Mastb.  — (79)  1;  (80)  6;  (81)  10;  (82)  17;  (88)88;  (84)  80;  (85)85;  (86)  41; 
(87)  47;  (88)  51;  (89)  56;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80| 
(95)  86;  (96)  90;  (97)  94;  (98)  99. 
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lUanAVD.  — <67)  1;  m  •;  m  9i  (70)  14|  (71)  17;  (72)  10;  (7«»  86t  (7«> 
88;  (75)  88;  C76)  86;  (77)8^  (78)44;  (80)  4B;  (70)  47;  (81)  48;  (88)  61; 
(83)  66;  (84)  67;  (85)  60;  (86)  68;  (87)  67;  (88)  71;  (80)  78;  (90)  78; 
(91)  80;  (92)  84;  (93)  86;  (94)  88;  (95)  98;  (96)  94;  (97)  99. 

ILunAOKuaRm-^  (146)1;  (14^4;  (147)  9;  (148)  18;  (149)  14f  (160)16;  (161> 
81;  (162)  88;  (163)  86;  (164)  88;  (166)  81;  (166)  88;  (167)  84;  (168)  86^ 
(159)  88;  (100)  89;  (161)  48;  (162)  44;  (163)  47;  (164)  49;  (166)  68; 
(166)  66;  (167)  67;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70^ 
(173)  78;  (174)  76;  (175)  78;  (176)  79;  (177)  88;  (178)  86;  (179)  88^ 
080)  91;  (181)  98;  (182)  94;  (183)  97. 

MuBiaAii.^  (60^  61)  1;  (62)  4;  (63)  6;  (64^  66)  8|  (66, 67)  11;  (6«,  69,  76)  18f 
(70)  14;  (71,  76)  16;  (72,  78,  74)  16;  (77,  78)  18;  (79)  19;  (80)  80|  (81, 
82,  83)  81;  (84)  88;  (86,  86,  87)  84;  (88)  86;  (89)  88;  (90,  01)  80|  (92> 
81;  (93)  88;  (94)  84;  (96,  96)  86;  (97)  87;  (08)  89;  (99)  41;  (100)  48; 
(101)  46;  (102)  47;  (103)  60;  (104)  68;  (106)  66;  (106)  68;  (107)  61; 
(108)  68;  (109)  68;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (116) 
89;  (116,  117)  78;  (118)  74;  (110)  76;  a20)  77;  (121.  122)  80;  (123) 
81;  (124)  88;  (125)  84;  (126)  86;  (127)  89;  (128)  98;  (129)  96;  (130) 
97. 

MmmatA.— (36)  1;  (37)  6;  (38)  8;  (89,  40)  18;  (41)  16;  (42)  18;  (43)  19^ 
(44)  80;  (46)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (60)  88;  (61,  62) 
88;  (63)  89;  (64)  40;  (55)  48;  (66)  46;  (67)  47;  (58)  49;  (69)  60;  (60)  61; 
(61)  68;  (62)  64;  (63)  66;  (64)  68;  (66)  60;  (66)  61;  (67,  68)  64;  (69) 
66;  (70)  68;  (71)  70;  (72)  71;  (73)  78;  (74)  78;  (76)  74;  (76,  77)  77; 
(78,  79)  79;  (80)  81;  (81,  82)  88;  (83)  86;  (84)  87;  (85)  89;  (86)  91;  (87) 
94-  (9^\  97!  tSQ\  99. 


94;  (88)  97;  (89)  99. 


ra;  ^oo;  «#;  ^ov;  w. 

Mu8ia8iPPi.^(65)  7;  (66)  14;  (67)  19;  (68)  84;  (69)  80;  (70)  86;  (71)  48; 

(72)  48;  (73)  66;  (74)  60;  (76)  66;  (76)  71;  (77)  78;  (78)  84;  (79)  80; 
/ftmofi.  MU  fill 


(80)  98;  (81)  96. 


\ovf  v»;  \oif  oo. 

MnBOUBZ.  — (92)  1;  (98)  8;  (94)  4;  (96)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 
(100)18;  (101)80;  (102)88;  (103)  88;  (104, 105)  84;  (106)87;  (107)  88; 
(106, 109)  88;  (110,  111)  88;  (112)  84;  (113,  114)  86;  (115)87;  (116,  117) 
88;  (118)  40;  (119, 120)  41;  (121)  48;  (122)  48;  (123)  46;  (124,  125)  46; 
(126)  47;  (127)  48;  (128)  49;  (129)  60;  (130)  61;  (131)  68;  (132)  63; 
(133)  64;  (134)  66;  (135,  136)  68;  (137)  69;  (138)  60;  (139)  61;  (140) 
68;  a«l,  142)  64;  (143)  66;  (iU)  66;  (145)68;  (146)69;  (147, 148)71; 
(149,  160)  78;  (151)  74;  (162)  78;  (153,  154)  77;  (155)78;  (156)  79; 
(167)  80;  (158,  160)  81;  (160)  88;  (161)  84;  (162,  163)  86;  (164)  86; 
(165)  88;  (166)  89;  (167,  168)  90;  (169)  98;  (170,  171)  94;  (172)  96. 
(173)  98t  (174,  175)  97;  (176)  98;  (177)  99. 

lioiiTAHA.»(9)  18;  aO)  84;  (11)  88;  (12)  88;  (18)  40;  (14)  48;  (16)  48; 
(16)  60;  (17)  68;  (18)  66;  (19)  61;  (90)  68;  (21)  69;  (22)  74;  (23)  76; 
(91)  81;  (25)  87;  (26)  91;  (27)  94;  (28)  9a 

VuBASKiL -- (22)  8;  (23,  24)  8;  (26)  18;  (26)  18;  (27)  80;  (28,  29)  88;  (30) 
87;  (31)  88;  (8^  33)  89;  (34)  88;  (36)  87;  (86)  88;  (87)  4<h  (88)  41; 
(80,  40)  48;  (41)  48;  (42;  48)  47;  (44)  48;  (46,  46)  60;  (47)  68;  (47,  48) 
88;  (40)  69;  (60)  61;  (61,  62)  66;  (53)  68;  (54)  69;  (66)  70;  (56)  71; 
(67)  78;  (58)  76;  (59)  80;  (60)  88;  (61)  87;  (62)  89;  (63)  98;  (64)  97. 

HiVADA.— (19)  8;  (20)  19;  (21)  87;  (22)  68;  (23)  68;  (24)  77;  (26)  88;  (26)  99. 

Hbw  HiicraHiRS.  ->  (64)  10;  (62)  18;  (66)  88;  (66)  49;  (67)  68;  (68)  78; 
(69)  76;  (70)  86;  (71)  9a 


SeHHKnA  & 

r.^(tt  V.  J.  HqrJ  ^  {U  K.  J.  Bq.)  6;  («0  N.  J^  L.)  T;  (61 
K.  J.  U|  tf  N.  J.  Bq.)  M;  f46  H.  J.  Bq.;  62  N.  J.  L.)  19;  (47  K.  J. 
Bq.)  S4;  (0S  M.  J.  L.)  M;  (48  N.  J.  Bq.)  87;  (49  N.  J.  Bq.)  St;  (64 
N.  J.  L.>8^  (MN.  J.  Bq.)  85;  (S6  N.  J.  L.)  89;  (61  H.  J.  Iq.)  40;  (66 
N.  J.  L.)  44;  (62  N.  J.  Bq.)  46;  (57  N.  J.  L.;  53  N.  J.  Bq.)  51;  (64  N.  J. 
Bq.;  68N.  J.M55;  (68  N.  J.  L»)  59;  (66N.  J.Bq.)  68;  (68N.  J.M 
64;  (56  N.  J.  Bq.)  67;  (61  N.  J.  L.)  69;  (62  N.  J.  L.)  78;  (67  N.  J.  £q.) 
78;  (63  N.  J.  L.)  76;  (68  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59,  60  N.  J. 
Bq.)  88;  (66  K.  J.  L.)  86;  (61 N.  J.  Bq.;  66  N.  J.  L.)  88;  (62  N.  J.  £q.) 
90;  (67  K.  J.  U)  91;  (63  K.  J.  Bq.)  98;  (68  N.  J.  L.)  96;. (64  N.  J.  Bq.) 
97. 
law  ToBC  — (107)  1;  (108)  8;  (109)  4;  (110)  6f  (HI)  7|  (112)  8;  (11^  10| 
(114)  U;  (116)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)  18;  (12« 
19;  023)  80;  (124,  126)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130. 
131)  87;  (132, 133)  88;  (134)  80;  (136)  81;  (136)  88;  (137)  88;  (138)  84| 
(190)  86;  (140)  87;  (141)  88;  (142)  40s  (143)  48;  (144)  48;  (145)  46i 
(148)48;  (147)49;  (148)51;  (148)58}  (100)55;  (161)56;  (152)57} 
(lit)  80;  (164)  81;  (166)  68;  (166)  68}  (167)  68;  (168,  169)  70;  (160) 
78;  (161,  162)  76;  (163,  164)  79;  (166)  80;  (166,  167)  88;  (168)  85; 
(100,  170)  88;  (171)  89;  (172)  98;  (173)  98;  (174)  95;  (176)  96;  (176)  9a 
ETK  Oamoumjl  ^(97,  98)  8;  (90,  100)  6;  (101)  9;  (102)  U;  (108)  14;  (104) 
17}  (106)  18;  (106)  19;  (107)  88;  (108)  88}  (100)  86;  (110)  88;  (111)  88; 
(112)  84;  (113)  87;  (114)  41}  (116)  44;  (116)  47;  (117)  58;  (118)  54; 
(119)  56;  (120)  58;  (121)  61;  (122)  65;  (128)  68;  (124)  70;  (125)  74; 
(126)  78}  (127)  80}  (128)  88;  (129)  85;  (180)  89;  (131)  98;  (132)  95; 
(188)  9a 

Dakota.  ~a)  86}  (8)  88|  (3)  44;  (4)  50}  (5)  57;  (8,  7)  66;  (8)  78; 
(9)  .81;  (10)  88;  (11)  95. 

-.(460hk>St)4;(46(lhio8l.)15}  (47  Okio  8t)  81;  (48  Ohio  St)  89t 
(49  Ohio  8k)  8^  (50  Ohio  Sti)  40;  (51  Ohio  St)  46;  (62  Ohio  St)  49; 
(68  Ohio  St )  58$  (64  Ohio  St)  56;  (66»  68  Ohio  St)  60;  (67  Ohio  St)  68( 
(68  OhioSt)  65;  (69  Ohio  8t)  69;  (60  Ohio  St)  71}  (61  Ohio  St)  76; 
(62  Ohio  St)  78;  (63  Ohio  St)  81;  (64  Ohio  St)  88;  (66  Ohio  St)  87; 
(66  Ohio  St)  90;  (67  Ohio  St)  98;  (68  Ohio  St.)  96. 

09noH.->(16)  8;  (16)  8;  (17)  U;  (18)  17;  (19)  80;  (20)  88;  (21)  88;  (22) 
89;  (23)  87;  (24)  41;  (26)  48;  (26)  46;  (27)  50;  (28)  58;  (29)  54;  (30) 
60;  (81)  65;  (32)  67;  (38)  78;  (34)  75;  (86)  76;  (36)  78;  (37)  88;  (38) 
84;  (39)  87;  (40)  91;  (41)  98;  (42)  95;  (43)  99. 

rvmTLTAaiiA.-.(116^  116,  117  Fti.  St)  8;  (118,  110  Ptw  St)  4;  (120,  121 
Pik  St)  6}  022  PtL  St)  9;  (123,  124  Pa.  St)  lO;  (126  Pft.  St)  U;  (126 
PkL  St)  18}  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130,  131  Pa.  St)  17} 
{192,  133,  134  Pa.  St)  19;  (136,  136  Pa.  St)  80;  (137,  138  P».  St)  81; 
(180. 14(^  141  Pa.  St)  88;  (14^  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  81;  (148  Pa.  St) 
88;  (149,  162,  163  Pa.  St)  84;  (154,  166  Pa.  St)  85;  (156  Pa.  St)  86} 
(187  Piu  St)  87}  (168  Pa.  St)  88;  (169  Pa.  St)  89;  (160  Pa.  St)  40; 
(181  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St ) 48;  (164,  166  Pa.  St)  44; 
(166  Pa.  St)  45;  (167  Pa.  St)  46;  (168,  169  Pk.  St)  47;  (170,  171  Pa. 
St)  50;  (172,  173  Pa.  St)  51;  (174,  176  Pa.  St)  58;  (176  Pa.  St)  58; 
(177  Pa.  St)  55;  (178  Pa.  St)  56;  (179,  180  Pa.  St)  57;  (181  Pa.  St) 
59;  (182  Pa.  St)  61;  (183,  184  Pa.  Sk.)  68;  (185  Pa.  St)  64;  (186  Pa. 
8t)  65;  087  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  090  Pa. 


10  SomBDULI. 

St)  TO;  an  P^  St)  71;  (192  Ptu  St)  TO;  (lOS  Pft.  8t)  74;  (1M  Pft. 
at)  76;  (196  Pa.  St)  78;  (190  Ptk  St)  79;  (197  Fa.  St)  80;  (196  Pa. 
St)  88;  (199  Pa.  St)  86;  (195»  200  Flk  St)  86;  (201  Pa.  St)  88;  (202 
Pa.  St)  00;  (203;  204  Pa.  St)  08;  (20ft  Pa.  St)  07;.  (206  Pa.  St)  08; 
(207  Pa.  St)  99. 

Bhoob  Islaka.  —  (15)  8;  (16)  87;  (17)  88;  (18)  49;  (19)  61;  (20)  78;  (21) 
79;  (22)  84;  (23)  91;  (24)  96. 

South  Cabolina.  —  (26)  4;  (27.  28,  29)  18;  (80)  14;  (81,  82)  17;  (83)  86; 
(84)  87;  (35)  88;  (36)  81;  (87)  84;  (38)  87;  (89)  89;  (40)  48;  (41)  44; 
(42)  46;  (48)  49;  (44)  61;  (46)  66;  (46)67;  (47)  68;.  (48)  69;  (49)  61; 
(50)  68;  (51)  64;  (52)  68;  (58)  69;  (64)  71;  (65)  74;  (66.  67)  76;  (58)  79; 
(59)  88;  (60.  61)  86;  (62)  89;  (63)  90;  (64)  98;  (66)  96;  (66)  97. 

South  Dakota.— (1)  86;  (2)  89;  (8)  44;  (4)  46;  (6)  49;  (6)  66;  (7)  68} 
(8)  69;  (9)  68;  (10)  66;  (11)  74;  (12)  76;  (18)  79;  (14)  86;  (15)  91. 

TnfNBssBK.— (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 
(92)  86;  (98)  48;  (94)  46;  (95)  49;  (96)  64;  (97)  66;  (98)  60;  (99)  68; 
(100)  66;  (101)  70;  (102)  78;  (108)  76;  (104)  78;  (106)  80;  (106)  88; 
(107)  89;  (108)  91;  (109)  97. 

X9XA4.  —(68)  8;  (69;  24  Tex.  App.)  6;  (70;  26,  26  Tez.  App.)  8;  (!^)  10; 

(27  Tex.  App.)  U;  (72)  18;  (78»  74)  16;  (76)  16;  (76)  18;  (77;  28  Tez. 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  86;  (80,  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (88)  89;  (84)  81;  (86)  84;  (81  Tex.  Cr.  Rep.;  86)  87t 

(86;  82  Tex.   Or.   Rep.)  40;  (87;  88  Tex.  Or.  Rep.)  47;  (34  Tex.  Or. 

Rep.;  88)  68;  (89,  90)  69;  (86  Tex.  Or.  Rep.)  60;  (86  Tex.  Or.  Rep.)  61| 

(91;  37  Tex.  Or.  Rep.)  66;  (88  Tex.  Or.  Rep.)  70;  (92)  71;  (89  Tex.  Or. 

Rep.)  78;  (40  Tex.  Or.  Rep.)  76;  (93)  77;  (94)  86;  (96)  98;  (41,  42, 

48  Tex.  O.  Rep.)  96;  (96)  97. 
Utah.— (18)  67;  (14)  60;  (16)  68;  (16)  67;  (17)  70;  (18)  78;  (19)  76;  (20) 

77;  (21)  81;  (22)  88;  (23)  00;  (24)  91;  (26)  96;  (26)  99. 

▼■rmoht.— (60)  6;  (61)  16;  (62)  88;  (68)  86;  (64)  88;  (66)  86;  (66)  44; 
(67)  48;  (68)  64;  (69)  60;  (70)  67;  (71)  76;  (72)  88;  (78)  87;  (74)  98; 
(75)  98. 

ViBoiMiA.  —(82)  8;  (88)  6;  (84)  10;  (86)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 
87;  (90)  44;  (91)  60;  (92)  68;  (93)  67;  (94,  95)  64;  (96)  70;  (97)  76; 
(98)  81;  (99)  86;  (100)  98;  (101)  99. 

Wabhixoton.— (1)  88;  (2)  86;  (3)  88;  (4)  81;  (6)  84;  (6)  86;  (!)  88;  (8) 
40;  (9)  48;  (10)  46;  (11)  48;  (12)  60;  (13)  68;  (14)  68;  (15)  66;  (16)  68t 
(17)  61;  (18)  68;  (19)  67:  (20)  78;  (21)  76;  (22)  79;  (23)  88;  (24)  86; 
(26)  87;  (26)  90;  (27)  91;  (28,  29)  98;  (30)  94;  (31)  96;  (32)  98;  (33)  99. 

Wiarr  Viroinia.  —  (29)  6;  (30)  8;   (31)  18;   (82;  33)  86;  (34)  86;  (36)  89; 

(86)  88;  (37)  88;  (88,  89)  46;  (40)  68;  (41)  66;  (42)  67;  (43)  64;  (44) 
67;  (46)  78;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (61)  90;  (52) 
94;  (53)  97. 

WnooNSiH.  —(69)  8|  (7(),  71)  6;  (72)  7;  0^)  9;  (74,  76)  17;  (76^  77)  80;  (78) 
88;  (79)  84;  (80)  87;  (81)  89;  (82)  88;  (88)  86;  (84)  86;  (85,  86)  89| 

(87)  41;  (88)  48;  (89)  46;  (90)  48;  (91)  61;  (92)  68;  (93)  67;  (94)  69; 
(95)  60;  (96,  97)  66;  (98.  99)  67;  (100)  69;  (101)  70;  (102)  78;  (103)  74; 
<104.  105)76;  (106)80;  (107.  108)  81;  (109)  88;  (110)  84;  (111)  87; 
(112)  88;  (113)  90;  (114)  91;  (115)  96;  (116)  96;  (117)  98;  (118)  99. 

WTOXina.  -(8)  81;  (4)  68:  (6)  68;  (6)  71;  (7)  76;  (8)  80;  (9)  87;  (10)  Oa 
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McCloskey  ▼.  Ticrney Wills 141  Cal.  101 33 

McKeag,  £sUte  of Adoption 141  Cal.  408 80 

McKittrick  v.  Cahoon Bankruptqf. 89  Minn.  383...  006 

MamerowT.  National  Lead  Co....(?ifaran^y 206  111.  026 ]96 

Moore  ▼.  Halliday Injunctions 43  Or.  243 724 

Morrow  ▼.  Moore Statute  <ifFrands.,,  98  Me.  373 410 

Mum  V.  SUndardeto.  Ina.  Co..... Insurance 26  Utah,  69....  8dO 

Norfolkv.  Flyan Milk  Inspection 101  Vs.  473 918 

OpitsY.  Karel Insurance 118  Wis.  fi27....J004 

Palmer  ▼.  Palmer Divorce 26  UUh,  81....  620 
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Caab  Bipobtbd.  18 

Kami.  Bnnot,  Eoovr.  Piai. 

P^opb  T.  Ok«w  Lu Osff OomiiiutiowMi Law.. 141  Gal.  650 88 
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HOOKER  V.  BUBE. 

[1S7  GaL  663,  70  Pae.  778.] 

A  €K>WBYANOB  Abaolnte  la  Fonn,  but  Intended  to  Secuie 
Ifee  PagrBMOt  of  Debti  ]>iie  to  tbe  Oraatee  is  a  mortgage,  and,  aab- 
jeet  thereto,  the  title  of  the  erantor  is  affected  by  the  lien  of  a 
jftdgment  anbeeqnently  entered  against  him.     (p.   19.) 

SZBOUnOK  BALE,  Bedemption  Tb«refrom--Anthoxity  of 
Ike  Sheriff.— The  sheriff  is  made  the  agent  of  the  porehaser  at  an 
•xeentlon  sale  for  the  purpose  of  receiving  the  payment  of  money 
meeecsary  to  effect  redemption  therefrom,    (p.  21.) 

■ZBOUnON  BALB,  Bisdemption  ftom  by  a  ObedE.— If  a  shei^ 
§M  reeeiTOs  as  redemption  from  an  execution  sale  the  check  of  a 
tbird  person  acting  as  agent  of  the  redemptioner,  and  such  check 
la  paia  when  presented,  though  this  is  long  after  the  time  for  re- 
demption has  passed,  the  oonditional  payment  effected  by  the 
ebecik  becomes  absolute,  and  relates  to  the  date  of  its  delivery.  Es- 
pecially is  this  true  when  the  redemptioner  offered  to  pav  in  money, 
but  substituted  the  check  at  the  request  of  the  sheriff,    (pp.  21,  22.) 

SZBOUTZON  8AI1E,  fiedeinirtion,  Change  in  Statate  Begard- 
lag  tkm  Axnomit  to  be  Paid.— Though  after  the  execution  of  a  mort- 
gage OT  the  creation  of  a  debt,  the  statute  fixing  the  amount  neces- 
sary to  be  paid  to  redeem  from  an  execution  sale  is  amended,  such 
Amendment  operates  upon  any  sale  subsequently  made  under  execu- 
tion for  the  enforcement  of  the  mortgage  or  debt.  The  obligation 
of  the  contract  of  the  mortgagee  or  other  creditor  is  not  thereby 
impaired,  and  the  purchaser  at  the  sale  eannot  complain  if  the 
amount  required  for  redemption  is  not  changed  after  his  purchase. 

(p.  M.) 

J.  S.  CShspman,  for  the  appellant 

E.  C.  Bower  and  Anderson  &  Anderson,  for  the  respondents. 


HBNSHAW,  J.  Plaintiff  Hooker  wae  the  purchaser  at 
foreclosure  sale  of  land  which  had  been  mortgaged  by  the 
Spencers.    Defendant  Rhodes,  by  assignment,  had  become  the 

Am.  8t  B«p^  YoL  90—2      (17) 
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owner  of  a  judgment  which  one  Nicholls  had  recovere 
Anna  T.  Spencer  (in  whom  the  legal  title  to  the  n 
property  stood).    Nicholls'   judgment  was  docketed 
ber^  1897.    The  mortgaged  property  was  sold  upon 
of   June^    1898.    Bhodes,    as   substituted   judgment 
under  the  Nicholls'  judgment,  claimed  his  rights  as 
tioner^  and^  by  payment  to  the  sheriff^  effected  a  re 
of  the  mortgaged  property^  in  due  time  receiying  the 
deed    therefor.    Ilereafter    Hooker  commenced  thi 
making  defendants  Bhodes  and  the  two  sheriffs  of 
geles  county^  the  one  with  whom  Rhodes'  redemption 
effected^  and  the  other  by  whom  the  deed  had  been  ex 

The   facts  are  not   in  serious    dispute.    The    com 
between  the  parties  turn  rather  upon  the  legal  com 
and  effects  of  their  admitted  acts  and  transactions, 
for  relief  asked  the  cancellation  of  the  deed  made  to 
that  Bhodes  be  restrained  from  interfering  with,  or  « 
of,  the  property,  and  that  the  sheriff  be  compelled 
proper  conveyance  to  him.    The  court  found'  that  t 
gagor  Spencer  at  the  time  of  the  docketing  of  the 
judgment  retained  and  had  an  interest  in  the  prope 
Bhodes  was  a  redemptioner,  and  had  duly  redeemed, 
judgment  in  accordance  with  these  findings. 

Appellant's  contention  is,  that  the  NichoUs'  judgm( 
became  a  lien  upon  the  property,  because  upon  the 
June,  1897,  Mrs.  Spencer  had  conveyed  all  her  right, 
interest  in  and  to  tiie  property  to  Orange  E.  Dickey. 
E.  Dickey  upon  the  same  day  conveyed  the  property  h 
J.  Shepherd.    It  is  contended  by  appellant  that  th( 
were  absolute  and  stripped  Mrs.  Spencer  of  the  last  i 
title   to  the   property  in    controversy.    The  court, 
,  found  that  at  the  date  of  the  execution  of  the  deeds, 
thereafter,  Mrs.  Spencer  was  indebted  to  Charles  J. 
in  the  sum  of  about  two  thousand  five  hundred  dollars, 
the  deed  to  Dickey  (proved  to  have  been  without  cons: 
excepting  such  as  flowed  to  his  grantee  Shepherd)  and 
from  Dickey  to  Shepherd  were  executed  for  the  pu 
and  intended  as,  security  to  Charles  J.  Shepherd  for 
which  Anna  Spencer  then  owed  him,  and  for  future 
contemplated  to  be  made  to  her  and  for  her  account, 
these  deeds  did  not  devest  Anna  Spencer  of  her  tit 
property.    This  finding,  we  think,  is  abundantly  sup] 
the  evidence.    Mrs.  Spencer  had  become  involved— ( 
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Shepherd;  she  experienced  great  diflScnliy  by  reason  of  lawsuits 
in  retaining  the  properly  which  she  then  owned;  she  was  in 
debt  and  in  litigation,  and  fibially,  through  her  attorney,  as 
he  testified,  ^the  scheme  was  concocted'^  and  carried  into  effect 
by  which  the  deeds  in  question  were  made.  Her  attorney  thus 
testified:  'The  purpose  of  making  the  deed  was,  that  the  prop* 
erty  should  be  put  in  the  name  of  Mr.  Shepherd  for  the  pur- 
pose of  taking  it  and  securing  all  the  moneys  that  he  had  ad- 
Tanced,  and  if  it  became  necessary  for  him  to  mortgage  it,  to 
do  80,  and  that  there  should  be  no  agreement  back  of  it  that 
anybody  could  dig  up,  and — ^for  the  purpose  of  interfering — ^we 
had  been  handicapped  in  every  way  wherever  we  had  gone  to 
arrange  for  money,  we  had  been  told  inside  of  twenty-four  hours 
that  somebody  had  been  there  making  dire  threats  about  what 
they  were  going  to  do  with  reference  to  ripping  up  any  ar- 
rangements that  we  had  made,  because  of  the  fact  that  Mrs. 
Spencer  was  involved.'^  The  alternative  conclusion  is  forced 
therefore,  from  this  and  other  like  evidence,  that  the  deed  was 
absolutely  void,  as  being  in  fraud  of  the  creditors,  or  else  that 
it  mm  a  legitimate  transaction,  by  way  of  mortgage,  to  secure 
Shepherd  in  his  pre-existing  debt,  and  in  such  other  advances 
as  he  might  make  in  the  preservation  of  Mrs.  Spencer's  prop- 
erty. The  court  adopted  the  latter  view,  and,  without  elaborat- 
ing upon  the  additional  evidence  in  support  of  it,  it  is  sufScient 
to  say  that  the  finding  is  fully  sustained. 

The  effect  of  this  finding  is  to  establish  Bhodes'  position  as 
A  recognized  redemptioner,  and  the  remaining  questions  touch 
the  matter  of  his  redemption.  The  pertinent  facts  are  the  fol- 
lowing :  About  the  twelfth  day  of  December,  1898,  •^  Rhodes 
called  up  Hooker  on  the  telephone  and  told  him  that  he  in- 
tended to  redeem  the  Broadway  property  bought  by  him,  and 
made  an  engagement  to  meet  him  at  his  place  of  business  that 
dav  at  2  o'clock  in  the  afternoon.  Bhodes  went  to  Hooker's 
place,  and  Hooker  failed  to  meet  his  engagement  That  even- 
ing, about  6  o'clock,  Bhodes,  accompanied  by  Mr.  Anderson, 
droif^  to  Hooker's  residence,  carried  with  him  the  notice  re- 
quired by  law  to  make  the  redemption,  and  also  carried  tea 
thousand  five  hundred  dollars  in  gold  coin,  to  pay  Hooker  the 
necessary  amount  to  effect  the  redemption.  The  servant  who 
answered  the  bell  said  that  Mr.  Hooker  was  in.  Mr.  Bhodes 
and  Mr.  Anderson  requested  her  to  tell  Mr.  Hooker  that  they 
wished  to  see  him.  Upon  her  return  she  said  that  Mr.  Hooker 
not  in.    They  placed  the  money  that  night  in  a  drawer 
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of  the  First  National  Bank  for  lafekeepingy  but  did 
a  depoeit  of  it.  The  jiezt  morning  Claris  and  Bhod 
the  aherifPs  office,  saw  the  sheriff,  told  him  that  I 
going  to  make  a  redemption,  stated  that  Bhodes  ha 
eoin  on  hand  with  which  to  make  the  payment, 
would  bring  np  the  gold  coin  from  tiie  bank  for  thi 
The  sheriff  responded  that  he  wonld  rather  ha^e 
^leck  than  the  money,  and  to  bring  np  a  certified  d 
ten  thousand  five  hmidred  dollars  in  gold  was  then  pL 
First  National  Bank,  and  Mr.  Clark  took  ont  his  oert 
for  ten  thousand  and  seventy  dollars  and  delivered 
dieriff  for  Bhodes  in  redemption  payment.  The 
cepted  the  cheeky  and  upon  the  same  day  notified  lid 
that  he  had  his  money  upon  the  redemption  of 
«rty.  Hooker  declined  to  accept  the  money  from  t 
The  sheriff  in  fact,  had  not  cashed  the  check,  i 
cash  it  until  some  eleven  months  later,  after  this  suit 
menced.  The  check  was  then  actually  cashed^  and  ' 
npoa  it  received  in  gold  coin.  The  check  could 
cashed  in  gold  coin  upon  any  banking  day  prior  the 
Hooker  did  not  know  that  the  redemption  had  bee 
bv  check  until  after  the  commencement  of  his  action, 
pleading  was  amended  to  cover  this  point.  He  did 
believe  that  the  money  had  been  paid,  and  had,  as 
stated,  refused  to  accept  it  At  the  time  this  mor 
executed,  to  make  redemption  it  was  necessaiy  tc 
amount  of  the  purchase  money,  with  two  per  cent  ] 
up  to  the  time  of  redemption.  In  1897  the  code  ^^ 
was  changed,  and  it  now  requires  from  the  redemp 
purchase  money  with  one  per  cent  per  month  fron 
of  the  sale:  Code  Civ.  Proc.,  sec.  702.  It  is  admitte 
amount  actually  paid — ^ten  thousand  and  seventy  do 
the  amount  of  the  purchase  money,  witii  one  pei 
month  added. 

Upon  these  facts  various  propositions  are  advi 
itrgued. 

1.  That  the  check  was  the  check  of  Clark,  and  t 
was  admittedly  not  a  redemptioner,  and  that  there 
was  no  redemption.  But  Clark,  it  affirmatively  ap] 
acting  as  the  agent  of  Bhodes  and  had  declared  hiir 
•0  acting  and  when  the  sheriff  accepted  the  check  hi 
It  on  behalf  of  Bhodes,  and  for  the  purpose  of  eff< 
Bhodes'  redemption.    If  under  all  the  circumstances  o 
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vfaidi  are  to  be  considered  hereinafter^  the  reception  of  this 
cheek  amounted  to  payment^  in  proper  amount  and  of  proper 
mon^^  appellant  may  not  here  be  heard  to  complain  that  the 
dieck  was  not  actnally  the  check  of  Bhodes. 

2.  The  same  may  be  said  of  the  further  objection,  that  the 
judgment  called  for  satisfaction  in  gold  coin  of  the  United 
States,  and  that  the  check  was  not  in  terms  made  payable  in 
gold  coin.  But  the  check  in  fact  was  paid  with  gold  coin, 
and  if  in  other  respects  the  transaction  was  regular,  appellant 
has  Tecdyed  precisely  what  the  law  entitled  him  to  reoeiTe^ 
and  haa  not  been  injured. 

8.  It  la  said  that  the  tender  and  acceptance  of  the  dieck 
constituted  no  payment  whatsoever.  Herein  reliance  is  placed 
upon  the  case  of  Thome  v.  San  Francisco  (People  ▼.  Hays), 
4  CaL  127,  where  redemption  was  effected  by  the  mayor  of 
San  Francisco,  acting  on  behalf  of  the  dty,  by  giving  to  the 
sheriff  his  personal  certified  dieck.  The  dieck  was  recdved* 
and  the  next  day  was  cadied.  Upon  this  it  was  said:  '^Such 
pteiended  payment  was  made  by  delivering  private  checks  of' 
sodi  individuals  to  the  sheriff.  This  was  no  payment  under 
oor  laws.  The  constitution  forbids  it.  This  is  emphatically 
a  hard-money  state.''  But  Thome  v.  San  Frandsco,  4  OaL 
127,  was  dedded  by  a  divided  court,  and  since  then  haa  been 
distinctly  overruled  upon  other  matters,  and  upon  this  par- 
ticular question  has  never  been  followed.  The  later  doctrine 
and  ^^  rule  of  decisions  in  cases  such  as  this,  as  will  be  seen 
from  flie  auiliorities  hereinafter  cited,  is  exactly  the  opposite. 

Hie  sheriff  is  made  the  agent  of  the  purchaser  for  ihe  pur- 
pose of  leedving  payment  It  is  tme  that  his  agency  is  a 
limited  agency,  and  that  his  act  does  not  bind  the  purchaser 
upon  any  matters  ontdde  of  the  payment,  and  only  upon  those 
when,  in  compliance  with  the  law,  payment  in  money  sufficient 
in  amount  and  kind  has  been  made.  In  general  mercantile  and 
amunezdal  transactions  a  check,  after  all,  is  but  a  convenient 
form  of  transferring  money,  and  operates  either  as  payment 
absolute  or  payment  conditional,  as  the  parties  themselves  in- 
tend: Savingi  eta  Soc.  v.  Burnett,  106  CaL  514,  39  Pac.  922; 
Comptoir  etc.  t.  Dresbadi,  78  CaL  16,  20  Pac.  28.  But  in  all 
audi  transactions  where  a  dieck  is  recdved  as  conditional  pay- 
ment the  payment  becomes  absolute  and  relates  to  the  date  of 
the  ddivery  of  the  diedc  when  its  redpient  actually  cashes  it. 
There  is,  of  course,  a  broad  distinction  between  tender  and  ab- 
solute or  conditional  payment    The  redemptioner  might  tender 
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anyihiiig  lie  chose  by  way  of  payment  to  the  purchase 
purchaser  might  accept  the  money  or  article  tendered^  < 
chaser  might  waive  any  and  every  objection  to  the  t 
time,  amount,  nature — and  if  he  did  so  the  tendei 
inadequate  in  fact,  would  thus  become  sufficient  in  la 
the  oUier  hand,  the  purchaser  might  reject  a  tende 
simple  or  certified,  and  his  rejection  would  be  vali 
a  tender  made  by  check  is  not  legal  and  cannot,  th( 
enforced.  The  position  of  the  sheriff,  acting  under  1 
agency,  is,  however,  markedly  different.  He  is  the  ag< 
for  the  purpose  of  receiving  payment,  and  that  payme 
his  principal,  must  be  made  in  the  amoimt  and  kind 
to  which  the  principal  is  entitled.  He,  too,  of  cou 
refuse  the  tender  of  a  check;  but  if  in  a  bona  fide  t: 
he  accsepts  a  check  as  conditional  payment,  and  thai 
regularly  paid,  his  principal  has  suffered  no  detrimen 
transaction  under  modem  business  methods  has  come 
garded  as  perfectly  legitimate  and  quite  within  the 
the  agent's  authority.  Thus  in  Jessup  y.  Carey,  61 
Walton  gave  his  check  for  the  amount  of  redemptii 
derk  who  was  authorized  by  statute  to  receive  money 
demption.  The  derk  ^^  deposited  the  check,  and  tt 
tion  was  made  there,  as  here,  that  the  check  was  not 
and  that  there  had  been  no  redemption.  But  the  oc 
^'It  was  not  an  improper  nor  illegal  mode  of  paymeo 
appellant,  Walton,  gave  his  check  on  a  bank  in  this  sts 
amount  of  the  redemption  money  to  the  derk  of  the  c 
was  willing  to  receive  the  check  as  so  much  money, 
pellant,  Walton,  had  the  money  to  his  credit  in  ban 
to  his  check,  and  the  clerk  of  the  court  was  willin 
did  receive  his  check  at  so  much  money,  the  transa 
fully  sanctioned  by  the  ordinary  usages  of  business, 
certainly  not  an  illegal  payment,  if  it  culminated  in  t 
payment  of  tiie  amount  of  the  check  upon  presentati 
for."  In  Webb  v.  Watson,  18  Iowa,  637,  the  fact 
mere  presentation  of  the  check  does  not  constitute 
payment,  but  is  conditional  merely,  becoming  absol 
the  cashing  of  the  check,  is  pointed  out,  and  it  is  add( 
if  in  good  faith  the  def^idant  pays  and  the  derk  re( 
ordinary  banker's  check,  and  especially  of  a  banker  n 
the  place  where  the  business  is  transacted,  upon 
realizes  the  money  when  demanded,  though  after  th 
tion  of  the  time,  having  the  same  ready  to  pay  to  tl 
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of  the  certificate  promptly  and  without  trouble  to  him,  it  seems 
to  us  that  it  would  not  be  difiBcult  upon  principle  to  uphold 
the  redemption,  and  to  hold  that  the  creditor  or  purchaser  was 
bound  to  take  the  money  and  surrender  his  %laim  to  the  land." 
In  Carter  y.  Lewis,  27  Mich.  241,  the  syllabus  accurately  states 
the  opinion  and  decision  of  the  court  in  the  following  language: 
*T<rhere  the  register  of  deeds  has  no  authority  under  the  statute 
to  receive  anything  but  money  in  redemption  of  a  foreclosed 
mortgage,  yet  when  one  desiring  to  redeem  goes  to  the  register 
prepared  to  pay  the  money  and  offers  to  pay  it,  and  the  register 
knowing  the  amount,  but  being  too  busy  to  count  the  money, 
requests  him  to  place  the  money  in  a  bank  and  give  a  check  for 
the  amount,  and  he  does  so,  and  the  register  after  the  expira- 
tion of  the  time  for  redemption  receives  for  the  check  a  certifi- 
cate of  deposit  in  his  own  name  for  the  amount^  it  cannot  be 
said  that  this  is  not  such  a  payment  of  the  money  to  the  register 
as  operates  under  the  statute  to  redeem  the  mortgage.'^  And 
so  likewise  the  United  States  circuit  court,  in  Buford  v.  Hen*, 
zier,^^^  8  Biss.  177,  held,  under  similar  facts,  that  if  the 
amount  necessary  to  redeem  from  a  sheriff^s  sale  is  paid  to 
the  proper  oflBcer  in  a  bank  draft,  which  is  accepted  by  the  offi- 
cer, but  not  actually  collected  until  after  the  expiration  of  tho 
time  for  redemption,  the  redemption  is  nevertheless  complete. 
It  is  not  essential  that  the  payment  be  made  in  money,  unless 
so  required  by  the  officer. 

In  the  case  at  bar  it  was  wholly  for  the  oonvenieuce  and  at 
the  request  of  the  sheriff  that  the  certified  check  was  substi- 
tuted for  the  gold  coin  which  was  offered  to  be  paid,  and  in 
seasonable  time  the  check  was  cashed  in  gold  coin  and  the  actual 
money  taken  into  the  custody  of  the  sheriff.  The  redemption 
in  this  respect  was  certainly  sufficient. 

4.  It  is  next  contended  that  the  redemption  was  insufficient 
for  the  amount;  that  the  law  at  the  time  of  the  making  of  the 
mortgage  entered  into  and  became  a  part  of  the  contract;  that 
by  that  law  the  redemptioner  was  required  to  pay  two  per  cent 
per  month  in  addition  to  the  purchase  money,  while  it  is  an 
admitted  fact  in  this  case  that  but  one  per  cent  was  paid.  In 
brief,  it  is  contended  that  to  permit  section  702  of  the  Code 
of  Civil  Procedure,  as  amended  in  1897,  to  operate  upon  the 
contract  is  to  impair  its  obligation.  Herein  especial  reliance 
is  had  upon  the  case  of  Bamitz  v.  Beverley,  163  IT.  S.  118,  IG 
Sup.  Ct  Bep.  1042,  which  is  said  to  be  conclusive  upon  the 
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questioiL  In  the  earlier  case  of  Conneciacut  Mut.  L.  Ini 
Cuahmao,  108  TJ.  S.  61,  2  Sup.  Ct  Bep.  236,  that  same 
tribunal,  having  under  consideration  a  case  identical  in 
pie  to  the  one  here  in  question,  wherein  the  rights  of  t] 
chaser  were  involved,  held  that  a  law  passed  subsequent 
mortgage,  and  reducing  the  interst  to  be  paid  to  a  purct 
such  sale,  was  operative  and  did  not  interfere  vnth  the 
of  the  purchaser,  whose  contract  did  not  exist  untU  tl 
of  the  sale,  and  was  governed  by  the  laws  in  force  i 
time.  Much  nice  reasoning  is  indulged  in  here  to  she 
the  principle  declared  in  the  Cushmau  case  has  been  ov 
in  the  later  case  upon  which  appellant  relies.  But  up< 
question  the  supreme  court  of  the  United  States  ha 
spoken  in  Bamitz  v.  Beverley,  163  17.  S.  118,  16  Sup.  C 
1042,  and  has  said :  ''The  case  of  Connecticut  Mut  L.  Ins 
Cushman,  108  U.  S.  61,  2  Sup.  Ct.  Hep.  236,  does  not 
with  the  previous  and  subsequent  cases.  There  the  new 
did  not  lessen  tiie  duty  of  the  mortgagor  to  pay  what 
contracted  to  pay,  ^^  nor  affect  the  time  of  tiie  paymei 
affect  any  remedy  which  the  mortgagee  had  by  existing  '. 
the  enforcement  of  his  contract.'^  This  determination 
supreme  court  of  the  United  States  upon  one  of  its  o 
dsions  is,  of  course,  absolutely  binding  upon  this  court 
essential  distinction  seems  to  be  that  if  the  party  comp! 
of  the  operation  of  the  law  is  himself  not  injur^  by  it, 
obligations  of  his  contract  are  nut  impaired,  he  cannot  U 
to  complain,  nor  will  the  law  be  held  as  to  him  to  violj 
of  his  rights.  It  may  be  added  that  since  the  decision 
case  of  Tuolumne  Redemption  Co.  y.  Sedgwick,  16  Ca 
where  this  question  first  arose  with  us,  and  where  the  san 
elusion  was  reached  and  expressed  as  by  the  United  Sta 
prame  court  in  the  Cushman  case,  the  rule  in  this  st£ 
always  been  the  contrary  of  that  contended  for  by  appel 

This  concludes  a  review  of  the  principal  points  argue< 
these  appeals.    Certain  errors  of  the  trial  court  in  the 
sion  and  rejection  of  evidence  are  also  presented.    Hie 
been  examined,  but  we  do  not  find  that  in  any  of  them  apj 
has  suffered  injury. 

The   judgmait    and    order    appealed   from   are   th< 
afiBrmed. 

McFarland,  J.,  and  Temple,  J.,  concorred. 
Hearing  in  Bank  denied. 
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ne  Jndgmfliit  in  the  Principal  Case  was  affirmed  by  the  supreme 
court  of  the  United  States  in  194  U.  S.  415^  24  Sup.  Ct.  Bep.  707. 
Its  opinion  in  affirmance  is  as  follows: 

"The  plaintiff  in  error  contends  that  the  several  alterations  of 
the  law  as  it  existed  at  the  time  when  this  mortgage  was  executed, 
regarding  the  time  of  redemption  and  the  amount  of  interest  pay- 
able to  the  purchaser  at  the  foreclosure  sale  in  order  to  redeem  the 
land  sold,  impair  the  obligation  of  a  contract  as  to  all  the  mortgages 
in  existence  before  the  alterations  were  made. 

"The  frst  inquiry  fM,  Whose  contract  was  impaired  by  the  altera- 
tion of  the  lawf    It  is  seen  that  the  amount  due  on  the  mortgage 
in  question  at  the  time  of  the  sale  upon  foreclosure  was  six  thou- 
■and  seven  hundred  and   eighty-two   dollars   and  forty-nine   cents, 
and  that  the  property  sold  for  nine  thousand  five  hundred  dollars. 
That  amount  was  paid  by  the  purchaser  to  the  sheriff,  and  it  resulted 
In  the  payment  of  the  mortgage  debt^  principal  and  interest,  and 
the  release  of  the  land  from  the  lien  of  the  mortgage.    Subsequently 
to  that  payment  the  mortgagee  had  no  interest  in  further  proceed- 
ings.   Neither  the  mortgagee  nor  his  assignee  was  the  purchaser 
at  the  sale^  and  neither  was  in  any  manner  injured  by  the  altera- 
tions of  the  law  in  the  respects  mentioned.    If,  therefore,  there  was 
by  this  legislation  an  impairment  of  the  obligation  of  a  contract 
between  the  mortgagor  and  the  mortgagee,  which  the  latter  could 
kave  taken  advantage  of  if  injured  thereby,  it  is  perfectly  clear 
that  he  is  not  in  the  least  injured  when,  by  the  sale  under  his  mort- 
gage, he  realizes  the  full  amount  of  his  debt,  principal,  interest,  and 
eosts.    What  can  he  complain  of  under  such  circumstances,  even 
eoneeding  an  abstract  impairment  of  the  obligation  of  his  contract! 
Having  realised  and  been  paid  in  full  the  entire  amount  of  money 
called  for  by  his  mortgage,  he  surely  cannot  be  heard  to  complain 
that,  nevertheless^  the  obligation  of  his  contract  was  Impaired.    If 
not  injured  to  the  extent  of  a  penny  thereby,  his  abstract  rights  are 
vnimportant. 

"We  have  lately  held  (therein  following  a  long  line  of  authori- 
ties) that  a  party  insisting  upon  the  invalidity  of  a  statute,  as  vio- 
lating any  constitutional  provision,  must  show  that  he  may  be  in- 
jured by  I9ie  unconstitutional  law,  before  the  courts  will  listen  to 
his  complaint:  Tyler  T,  Begistration  Judges,  179  XT.  S.  405,  21  Sup. 
Ct.  Bep.  206;  Turpin  v.  Lemon,  187  IT.  S.  51,  60,  74,  23  Sup.  Ct.  Bep. 
80.  If,  instead  of  showing  any  injury,  the  plaintiff  shows  that  he 
cannot  possibly  be  injured,  he  cannot,  of  course,  ask  the  interference 
ef  the  court.  Therefore,  if  the  mortgagee,  or  his  assignee,  were 
himself  the  plaintiff,  and  complaining  that  the  obligation  of  his  con- 
tract had  been  impaired  by  subsequent  legislation,  it  is  plain  his 
complaint  would  be  dismissed  when  it  appeared  that,  notwithstand- 
ing the  alleged  subsequent  illegal  legislation,  he  suffered  no  injury, 
because  he  had  proceeded  with  the  foreclosure  of  his  mortgage, 
and  had  been  paid  the  full  amount  of  his  contract  debt,  interest,  and 
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«08ta.  Uiider  sneh  eirenmstancefl  the  question  becomes  a  ] 
«nd  courts  do  not  sit  to  decide  that  character  of  questio 
loan  Book  Go.  ▼.  Kansas,  193  U.  8.  49,  24  Sup.  Ct.  Bep.  8 
▼.  Montague,  decided  April  26,  1904,  194  U.  a  147,  24  Sup 
«11. 

"The  question  of  the  impairment  of  the  mortgage  contn 
fore,  is  not  before  us  as  between  mortgagor  and  mortgagee 

"We  are  of  opinion  that,  as  to  the  plaintiff  in  error, 
pendent  purchaser   at  the  foreclosure   sale,   having  no   c 
whatever  with  the   original   contract   between   the   mortg 
mortgagee,  his  rights  are  to  be  determined  by  the  law  as 
at  the  time  he  became  a  purchaser,  unless,  upon  action 
the  mortgagee,  the  property  had  been  sold  under  a  decree 
that  it  should  be  sold  without  regard  to  the  subsequent  1 
which    impaired    his  contract.    The    purchaser   bought  at 
when  the  law,  as  altered,  was  in  operation,  and,  so  far  s 
concerned,  it  was  a  valid  law;  his  contract  was  made  u 
law,  and  it  is  no  business  of  his  whether  the  original  coi 
tween  the  mortgagor  and  mortgagee  was  impaired  or  nc 
subsequent  legislation.    He  cannot  be  heard  to  contend 
original  law  applies  to  him,  because  a  subsequent  statute 
▼old  as  to  some  one  else.    The  some  one  else  might  waiv 
gality,  or  consent  to  its  enforcement^  or  the  question  m 
DO  importance  because  the  property  sold  for  enough  to 
debt,  even  though  there  was  an  abstract  impairment  of  tl 
tion  of  his  contracL 

"The  purchaser  must  found  his  rights  upon  the  law  as 
when  he  purchased.    An  alteration  after  he  had  purchased,  1 
judice,  would  be  a  different  thing:  Cooley's  Constitutionfl 
tions,  4th  ed.,  856.    We  agree  that  the  law  existing    when 
gage  is  made  enters  intO|  and  becomes  a  part  of,  the  coni 
that  contrast  has  nothing  to  do,  so  far  as  this  question  is  c 
with  the  contract  of  a  purchaser  at  a  foreclosure  sale,  having 
connection  with  the  mortgage  than  that  of  a  purchaser  at 
His  rights  regarding  matters  of  redemption  are  to  be  dete: 
we  have  stated. 

"It  has  been  so  decided  ia  the  ease  of  Gonneetient  Mi 
Co.  T.  Cushman,  108  U.  &  51,  2  Sup.  Gt.  Bep.  286.  There  the 
was  sold  at  foreclosure  sale  for  enough  to  pay  the  mort, 
(108  IT.  a  56,  S  Sup.  CI.  Bep.  241),  and  the  reduction  of  t] 
interest  which  was  payable  to  the  purchaser  at  the  forecl( 
upon  a  redemption  (which  reduction  was  made  by  the  ] 
prior  to  the  sale,  although  subsequently  to  the  mortgage), 
valid.  The  company,  as  purchaser  at  the  foreclosure  sale,  h 
to  pay  the  principal  and  interest  of  its  debt,  and  after  the 
it  contended  that  the  attempted  redemption  was  insuffi( 
cause  the  interest  upon  the  amount  it  had  bid  upon  the 
been  computed  at  eight  per  cent,  and  the  rate  af  latarssl  i 
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Iaw  at  the  time  of  the  sale,  instead  of  ten  per  eent,  the  rate  exist- 
ing at  the  time  of  the  execution  of  the  mortgage.  It  was  held  that, 
as  to  the  pnrehaser,  the  rate  existing  at  the  time  of  the  sale  was  the 
legal  rate,  and  the  redemption  at  that  rate  was  valid.  The  principle 
of  that  ease  decides  the  one  at  bar. 

''It  ia  asserted,  however,  on  the  part  of  the  plaintiff  in  error,  that 
Bamits  v.  Beverly,  163  U.  a  118,  16  Sup.  Ct  Bep.  1042,  has  in  effect 
overmled  the  former  case,  and  that  upon  the  principle  decided  in 
the  Bamitz  case,  the  plaintiff  in  error  herein  is  entitled  to  a  reversal 
of  the  judgment.    We  are  not  of  that  opinion. 

"In  the  first  place,  it  was  distinctly  stated  in  Bamitz  v.  Beverly 
163  n.  S.  118,  16  Sup.  Gt.  Bep.  1042,  that  was  not  inconsistent  with, 
and  did  not  overrule,  the  former  case,  and  its  facts  show  a  dear  dis- 
tinction between  the  two  cases.  The  sum  bid  at  the  foreclosure  sale 
did  not  pay  the  amount  due  on  the  mortgage,  and  the  whole  case 
shows  that,  although  the  mortgagee  became  purchaser,  the  debt  of  the 
mortgagor  was  not  thereby  paid,  and  it  was  the  mortgagee's  rights 
under  .her  contract,  as  contained  in  the  mortgage,  and  not  her  rights 
as  a  purchaser  at  the  foreclosure  sale,  that  were  in  controversy. 

''In  the  Gushm&n  ease,  on  the  contrary,  the  amount  bid  at  the 
foredoaore  sale  paid  the  mortgage  debt,  and  the  subsequent  position 
«f  the  mortgagee  was  as  a  purchaser  only.  The  Bamitz  case  was 
decided  distinctly  upon  the  ground  that,  by  the  subsequent  legis- 
lation, there  was  an  impairment  of  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  the  mortgagee,  and  it  was  her  rights  as 
mortgagee  that  were  passed  upon  and  recognized  by  the  court.  This 
is  plain  from  a  perusal  of  the  opinion,  especially  at  p^ges  130  and 
131  of  168  17.  &,  16  Sup.  Ct.  Bep.  1046,  1047. 

"Attention  is  also  called  by  plaintiff  in  error  to  a  portion  of  the 
opinion  in  which  it  is  stated  that.  'Without  pursuing  the  subject 
further,  we  hold  that  a  statute  which  authorizes  the  redemption  of 
property  sold  upon  foreclosure  of  a  mortgage,  where  no  right  of  re- 
demption previously  existed,  or  which  extends  the  period  of  re- 
demption beyond  the  time  formerly  allowed,  cannot  constitutionally 
apply  to  a  sale  under  a  mortgage  executed  before  its  passage.'  And 
It  is  asserted  that  such  a  ease  is  now  before  the  court. 

''These  remarks  suist  be  interpreted  in  the  light  of  the  facts  of 
the  ease^  and  must  be  limited  in  their  application  to  the  parties  to 
the  BBOrtgage  eontract  whose  rights  are  impaired  by  subsequent  leg- 
idation.  If  the  mortgage  had  been  foreclosed,  and  the  mortgagee 
had  thereby  realized  his  dd^t,  principal  and  interest,  in  full,  upon 
the  sale,  there  can  be  no  doubt  that  he  would  not  have  been  heard  to 
issert  the  invalidity  of  the  subsequent  legislation,  nor  would  an  in- 
dependent purchaser  at  the  sale  have  been  heard  to  make  the  same 
complaint.  Of  course,  this  does  not  include  the  case  of  a  mortgagee 
who  purchases  at  the  foredosure  sale,  and  bids  a  price  sufficient  to 
pay  his  mortgage  debt  in  full  with  interest,  and  an  action  there- 
sfter  commenced  against  him  to  set  aside  the  sale  because  it 
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made  hi  Tiolation  of  legislation  rabsequent  to  tbe  mortgt 
■noh  ease  we  suppose  there  ean  be  no  doubt  of  the  right  of  tl 
gagee  to  assert,  as  a  defense  to  the  action,  the  nneonatitui 
of  the  subsequent  legislation  as  an  impairment  of  his  eontr 
tained  in  the  mortgage.  But  it  may  be  said  that  where  the 
equitable  rights  of  a  party  are  not  in  any  way  touched,  and 
no  way  injured,  he  cannot  be  heard  to  complain  of  the  impaii 
the  obligation  of  his  contraet,  as  a  mere  abstract  propositio: 

''Many  of  the  earlier  eases  declare  the  inyalidity  of  sul 
laws  in  regard  to  redemption  of  land  sold  under  execution,  -vi 
tered  the  law  existing  when  a  mortgage  was  made,  and  s 
them,  it  would  seem,  have  declared  the  laws  uneonstitution 
at  the  suit  of  a  purchaser  at  the  sale.  The  leading  ease  on 
ject  of  redemption  decides  nothing  as  to  the  rights  of  a  pu 
It  is  that  of  Bronson  ▼.  Kinzie,  1  How.  811.  In  that  ease  th 
quent  legislation  which  was  held  to  be  invalid  gave  twelve 
after  sale  in  which  to  redeem,  and  provide  that  the  property 
not  be  sold  under  the  foreclosure  decree  unless  two-thirds 
amount  which  had  previously  been  established  by  appraisera 
value  of  the  property  should  be  bid  at  the  sale.  The  case  c 
fore  the  court  upon  a  division  of  opinion.  Bronson,  the  moi 
iiled  his  bill  to  foreclose  the  mortgage,  and  asked  for  a  deci 
the  mortgaged  premises  should  be  sold  to  the  highest  bidder 
being  subject  to  the  rule  established  by  the  subsequent  leg 
The  motion  was  resisted  on  the  part  of  the  defendants,  whc 
that  the  decree  should  direct  the  sale  according'  to  the  sut 
legislation  and  the  judges  were  opposed  in  opinion  as  to  the 
the  premises  without  regard  to  the  subsequent  law.  This  coi 
that  the  subsequent  law  was  plainly  one  which  impaired  the 
tion  of  the  contract  between  the  mortgagor  and  the  mortgag 
at  the  request  of  the  mortgageoi  and  to  prevent  the  impairi 
the  obligation  of  his  contract,  the  eourt  decreed  that  the  sale 
be  made  without  reference  te  the  ]»m  passed  subsequently 
time  of  the  execution  of  the  mortgage  contract. 

''McCracken  ▼•  Hayward,  2  How.  608,  arose  in  the  same  w 
was  decided  substantially  upon  the  authority  of  the  last  caa 
mortgagee  made  the  same  request,  that  the  marshal  should  i 
property  without  regard  to  the  statute  of  Illinois  passe 
sequently  to  the  execution  of  the  mortgage,  and  it  was  held  1 
motion  should  be  granted,  because  the  subsequent  legislatio 
paired  his  contract  as  mortgagee  with  the  mortgagor. 

''In  Gantly  v.  Ewing,  8  How.  707,  after  the  mortgage  ha 
executed,  the  legislature  passed  an  act  which  required,  on  sale 
execution  issued  upon  a  judgment  that  the  property  should  i 
appraised,  and  should  not  thereafter  be  sold  on  execution  for 
less  than  one-half  the  appraised  value.  The  mortgagee  fori 
the  mortgage,  and  upon  the  sale  the  premises  were  sold  to    tl 
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f0ii4ant8  for  MTvnty-tix  doUmn-Hiot  a  tenth  part  of  the  mortgage 
d»bt.    Tke  property  had  not  been  valued  prior  to  the  sale,  an  r«^ 
quired  hj  the  atatate.    An  aet  had,  however,  been  passed  prior  to 
the  execution  of  the  mortgage,  requiring  the  sheriff  on  sueh  sales  to 
irst  offer  the  rents  and  profits  of  the  real  estate  for  a  tenn  of  seven 
years  and  if  the  same  did  not  bring  enough  to  satisfy  the  ezeeutioBy 
then  the  fea  simple  was  to  be  offered  for  sale,  and  sold.    This  offer 
to  sell  the  rents  and  profits  was  not  in  fact  made.    There  were  two 
questions  upon  whieh  the  judges  were  opposed:  the  one  as  to  the 
effect  of  the  failure  to  make  the  offer  to  sell  the  rents  and    profits, 
and  the  other  regarding  the  effect  of  the  failure  to    make  the  ax^ 
praisaL    A  certificate  of  division  of  opinion  was  sent  to  this  court. 
The  action  was,  as  stated  In  the  opinion,  one  of  ejectment,  the  de- 
fendants setting  up  and  claiming  under  the  sheriff's  deed,  and  the 
plaintiff,  the  mortgagee,  asking  the  court  tc^  instruct  the  jury  that 
the  deed  was  void  because  the   rents  and  profits  had  not  been  of- 
fered for    sale  before    the  fee    simple  was   sold,  and  also  because 
the  land   had  not   been  valued,   as  required   by  the   statute,  before 
the   sale   was  made.    That  mortgagee   was   thus   the   party  claim- 
ing that   the  sale  under  his   own   foreclosure  was   void  because  of 
the  failure  to  comply  with  the  subsequent  legislation  of  Indiana, 
while    the  defendants    who    bid  at    the  sale    and    became  the  pur- 
chasers   of  the    land    insisted    that    the  act    (existing    when  they 
purchased)   was  unconstitutional,  because  it  altered  the  law  as  it 
existed  when  the  mortgage  was  made,  and  required  that  the  land 
should  not  be  sold  until  it  had  been  appraised,  and  then  only  after 
at  least    one-half  of    the  value  so    appraised  had  been    bid.    This 
court  held  that  the  offer  to  sell  the  rents  and  profits  for  seven  years, 
as  provided  for  by  the  statute  existing  prior  to  the  execution  of 
the  mortgage,  should  have  been  made,  and  that  the  sale,  such  offer 
nut  having  been  made,  was  void;  but  it  held  that  the  condition 
pruvided  for  in  the  later  statute,  of  not  selling  unless  the  appraisal 
had  taken  place  and  more  than  one-half  such  appraised  value  had 
thireafter  been  bid,  was  void  as  an  impairment  of  the  obligation 
oi  the  contract  between  the  mortgagor  and  the  mortgagee,  and  the 
drdd  of  the  sheriff  could  not,  so  far  as  that  ground  was  concerned, 
be  avoided,  although  no  valuation  of  the  property  was  made  before 
the  sale.    The  case  was  decided,  as  the  opinion  shows,  entirely  upon 
the  authority  of  Bronson  v.  Kinzie,  1  How.  311,  which,  as  we  have 
seen,  was   not  a   case  of    a  purchaser,  and   was  decided    upon  the 
prayer  of  the  mortgagee,  who  contended  that  his  contract  contained 
in  his  mortgage  would  be  impaired  by  the  subsequent  law  if  the 
court  should  permit  it  to  be  enforced. 

''The  question  again  arose  in  Howard  v.  Bugbee,  24  How.  461,  and 
that  case  was  also  decided  upon  the  authority  of  Bronson  v.  Kin- 
sie,  1  How.  311.  In  the  statement  of  fact  by  Mr.  Justice  Nelson, 
it  appears  that  the  mortgage  by  Parsons  to  Tait  was  executed  in 
1336,  and  in  a  subsequent  year  (1842)   the  law  regarding  redemp* 
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Hon  was  altered,  and  a  right  was  given  to  a  judgment  cred 
redeem  for  two  yean    after  a  sale  under    a  mortgage.    Th< 
gage  was  foreclosed    in  1848,  and  Howard,  the    appellant, 
the  purchaser  of  the  premises  at  the  sale  under  the  decree  o 
closure,  and    obtained  a   deed  of  the   same,  duly  executed   1 
proper  officer.    Bugbee,  the  appellee,  the  plaintiff  in  the  co 
low,  recoyered  judgment    against  the    estate  of  the    mortals 
1843,  and  thereafter,  pursuant  to  the  altered  law,  tendered  t 
chase  money,  interest,  and  charges  to  Howard,  the  purchasi 
asked  for  a  deed  of  the  land,  which  was  refused.    A  bill  w: 
in  the  court  of  chancery  in  Alabama  by  Bugbee  to  compel  I 
to  receiye  the  money  in  redemption  of  the  sale,  and  execute 
The  defense  was  that  the  mortgage  from  Parsons,  under  wh 
defendant  derived  title  as  purchaser  at  the  foreclosure  sale, 
been  executed  before  the  passage  of  the  act  provirliug  for 
demption,  the  act,  as  respects  this  debt,  was  inoperative  an 
as  impairing  the  obligation  of  a  contract.    Now)  here  was 
where  the  purchase  was  made  at  the  foreclosure  sale  six  yeai 
the  law  had  been  enacted  providing  for  redemption,  and  th 
tion  was  raised,  not  by  the  mortgagor  or  the  mortgagee, 
the    purchaser  at    the  sale.    The  Alabama  court  of    chancei 
that    complainant  was    not  entitled  to  the    relief  asked,  ai 
missed  the  bill;  but  the  supreme  court  of  that  state,  upon 
reversed  the  decree  of  the  court  of  chancery,  and  entered  a 
for  the    complainant.    Upon  writ  of  error    from  this  court 
here  decided  that  the  act  of  the  legislature  was  invalid  as 
pairment  of  the  mortgage  contract,  upon  the  authority  of  I 
V.  Kinzie,  1  How.  311,  which  had  never  decided  the  particuls 
tion. 

"Upon  principle,  we  cannot  see  how  an  independent  pu: 
having  no  connection  whatever  with  the  mortgage,  exceptio 
becomes  such  purchaser  at  the  foreclosure  sale,  can  raise  tb 
tion  in  his  own  behalf  in  relation  to  the  validity  of  legisla 
to  redemption  and  rate  of  interest  which  existed  at  the  ti 
made  his  purchase;  and  this  question,  we  think,  has  been 
determined  against  the  purchaser  in  the  case  of  Connectici 
L.  Ins.  Co.  V.  Cushman,  108  U.  8.  51,  2  Sup.  Ct.  Bep.  236. 

"We  have  no  disposition  to  revise  the  decision  in  tha 
which,  we  think,  was  correct  and  stands  upon  a  firm  foui 
The  later  case  of  Bamitz  v.  Beverly,  163  U.  S.  118,  16  Sup.  ( 
1042,  when  the  facts  therein  are  regarded,  does  not  militate 
the  soundness  of  the  views  expressed  in  the  Cushman  case, 
addition  to  that  it  was  distinctly  so  stated  in  the  opinioa 
court.  If  a  sale  be  made  under  a  decree  directing  that  it  I 
out  regard  to  the  subsequent  legislation  as  in  Bronson  v.  K 
How.  311,  then  the  purchaser,  buying  under  the  decree  wit 
specific  directions,  takes  his  ri^rhts  thereunder.    But  in  th 
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tfc«  decree  Is  obtained  in  the  interest,  and  at  the  request  of,  the 
mortgagee,  and  to  save  the  impairment  of  his  contract. 

"In  onr  view,  this  independent  purehnser  must,  under  the  facts 
herein,  abide  by  the  law  as  it  stood  at  the  time  of  his  purchase. 

''A  further  question  is  made  b/  the  plaintiff  in  error  that  there 
was  BO  proper  tender  made. 

''Holding  the  views  we  do  in  regard  to  the  main  question,  it  fol- 
lows that  the  amount  of  the  bid  made  by  the  purchaser  carried  in- 
terest at  the  rate  of  one  per  cent  per  month  only.  If  that  amount, 
ftt  that  rate  of  interest,  was  tendered  the  sheriff,  it  was  sufficienL 
The  state  court  has  found  that  such  amount  was  paid  to  the  sheriff 
by  a  cheek  which  was  subsequently  paid.  Whether  the  defendant 
Bhodes  fully  complied  with  the  requirements  of  the  state  statutes 
in  order  to  make  a  complete  tender  is  not  a  federal  question. 

"Th«  Judgment  of  the  supreme  court  of  California  is  ai&rmed." 


PATEBSON  ▼.  OGDEN. 

[141  CaL  43,  74  Pac  443.] 

FUBLIO  ZiAlTDS^  Patent  to,  Effect  of  Issuing. — The  issuing 
of  a  United  States  patent  for  land  as  agricultural  in  character  is 
a  judgment  of  the  tribunal  having  jurisdiction  that  such  is  the  char- 
acter of  the  land,  which  cannot  afterward  be  collaterally  attacked. 
(p.  32.) 

PUBLIC  IiAin>S— Patent,  Seservatlon  of  Mineral  Lands 
hL — The  words  in  an  agricultural  patent  "subject  to  the  right  of 
the  proprietor  of  a  vein  or  lode  to  abstract  or  remove  his  ore  there- 
from should  the  same  be  found  to  penetrate  or  intersect  the  prem- 
ises hereby  jg^nted'^  leaves  the  patentee  subject  only  to  the  right 
of  the  proprietor  of  a  vein  or  lode  the  top  or  apex  of  which  lies  out- 
side of  the  lands  patented,  but  which  penetrates  into  such  land  in 
its  dip  or  downward  course,  to  abstract  and  remove  his  ore  therefrom. 
It  does  not  give  any  right  to  enter  and  mine  on  the  surface  of  the 
patented  land.    (p.  32.) 

F.  W.  Street,  for  the  appellants. 
J.  P.  (yBnea,  for  the  respondents. 

^  McFAKLAND,  J.  This  is  an  action  to  quiet  title  to  an 
alleged  quartz  mining  claim  called  the  Oem  Mine.  Judgment 
was  for  defendants,  and  plaintiffs  appealed  from  the  judgment 
and  from  an  order  denying  their  motion  for  a  new  trial. 

The  contest  is  only  about  that  part  of  the  alleged  Gem  Mine 
irhich  lies  in  the  west  half  of  the  southwest  quarter  of  section 
t,  township  2  north,  range  14  east,  M.  D.  M.    On  November 
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t,  1881,  respondents'  predecessor  in  interest,  John  '. 
made  homestead  entry  as  agricultural  land  at  the  Uni 
land  office  at  Stockton,  California,  of  land  which  ini 
west  half  of  the  southwest  quarter  above  mentioned, 
ruary  6,  1889,  he  commuted  the  said  ^  homestead 
cash  entry  No.  9753,  and  paid  the  United  States  gc 
therefor;  and  on  November  24,  1890,  the  govemmc 
to  him  a  patent  for  said  land.  After  the  said  homest< 
and  after  the  land  had  been  returned  by  the  United  S 
veyor  general  as  agricultural  land,  J.  N.  Faterson,  a 
predecessor  in  interest,  located  what  is  called  the  (Jem  ^ 
the  time  when  McNamee  made  his  final  proofs  no  prot 
▼oree  claim  was  made  by  Faterson,  or  any  other  persoi 

It  is  well  settled  that  issuance  of  a  United  States  i 
land  as  agricultural  in  character  is  a  judgment  by  a 
having  jurisdiction  that  such  is  the  character  of  the  lai 
cannot  afterward  be  collaterally  attacked :  Gale  v.  Besi 
235, 12  Am.  St.  Bep.  44,  20  Fac.  550 ;  Saunders  v.  La  I 
Gold  Mining  Co.,  126  Cal.  159,  57  Fac.  656,  and  the  ai 
cited  in  those  two  cases ;  also,  Richards  v.  Wolfling,  98 
32  Fac.  971 ;  Wight  v.  Dubois,  21  Fed.  695.  The  pate 
fore,  conveyed  the  land  to  McNamee,  and  was  an  adve 
dication  of  any  asserted  right  of  appellants'  grantor  to 
as  a  mining  claim.  In  the  case  at  bar  the  patent  to  ^ 
contained  the  following  clause :  "Subject  to  the  right  • 
prietor  of  a  vein  or  lode  to  abstract  and  remove  his  o 
from,  should  the  same  be  found  to  penetrate  or  inte 
premises  hereby  granted  as  provided  by  law."  We  '. 
been  referred  to  any  law  authorizing  the  insertion 
clause;  and  it  was  held  in  Cowell  v.  Lammers,  10  Saw. 
Fed.  200,  that  a  reservation  of  mineral  land  in  an  agr 
patent  is  void.  But  waiving  that  question,  tiie  court 
the  case  at  bar  correctly  construed  the  clause  as  only  si 
the  patented  land  "to  the  right  of  the  proprietor  of  a 
lode,  the  top  or  apex  of  which  lies  outside  of  the  wesi 
file  southwest  quarter  of  section  3  aforesaid,  but  whi< 
trates  into  the  land  on  its  dip  or  downward  course,  to 
and  remove  his  ore  therefrom  as  provided  by  law.**  It 
give  any  right  to  enter  and  mine  upon  the  surface  wi 
patented  lands.  These  views  make  it  unnecessary  to 
the  express  finding  that  at  the  time  of  the  patent  no  pai 
lands  was  'luiown  valuable  mineral  land,  but,  on  the  c 


Not.  1903.]  McClosket  v.  Tibbkby.  8S 

«n  of  the  ^*  lands  embraced  vithin  Hie  west  half  of  Hie  flouih* 
west  quarter  of  said  section  8  were  at  that  time,  and  now  are^ 
agricultural  lands.'' 

In  answer  to  the  claim  by  appeUafnts  of  title  tinder  the  stat- 
ute of  limitations  by  adverse  possession  since  the  date  of  the 
patent,  the  court  finds  expressly  that  there  was  no  sudi  adverse 
posseeaion;  and  the  evidence  is  clearly  sufficient  to  support  that 
finding,  irrespective  of  the  further  finding  that  appellants  had 
not  paid  any  of  the  taxes  levied  on  any  part  of  said  land.  The 
above  views  dispose  of  the  controlling  questions  in  the  case  ad- 
versely to  appellants'  contention;  and  there  are  no  other  points 
necessary  to  be  noticed. 

The  judgment  and  order  appealed  from  are  affirmed. 

Lorigan,  J.,  and  Henshaw,  J.,  concurred. 


A  Deeitkm  ef  Ifte  Lan4  Depa/rtmmU  as  to  whether  lasd  Is  aprl* 
eoltnnd  or  mineral,  or  as  to  whether  it  is  swamp  or  upland,  deter- 
mines the  eharaeter  of  the  land:  German  Ins.  Co.  ▼.  Hayden.  21  Colo. 
07,  52  Am.  8t.  Bep.  206,  40  Pae.  468;  Gale  V.  Best,  78  OaL  285,  It 
Am.  8t  Bep.  44^  20  Pae.  550;  Diana  Shooting  dab  t.  Ijamoxena^  IM 
Wis.  44^  91  Am.  St.  Bep.  898,  89  K.  W.  880. 


McCLOSKET  ▼.  TIBENBT. 

[141  OaL  101,  74  Pae.  699.] 

WtLL  OB  A8SI01IME1IT.— A  writing  that  for  servlsea 
fisdered  the  writer  leayes  MnkMoO.  the  balance  of  an  aceonnt  with 
a  designated  savingB  bank  ia  not  a  will  but  an  assignment  of  the 
leys  represented  by  the  aeeonnt.    (p,  84.) 


Ftnlay  Cook,  for  the  appellants. 

Sullivan  ft  Sullivan  and  B.  F.  Mogan,  for  the  respondeni^  ' 

^^  SMITH,  C.  This  suit  was  brought  against  the  German, 
ftnings  and  Loan  Society  to  reoover  a  balance  of  seven  hun- 
dred and  thirty-eight  doUars  and  eighty-flve  cents,  alleged  to 
be  due  to  the  defendant's  testator,  and  to  have  been  by  him 
assigned  to  the  plaintiff,  Ann  McCloskey.  The  money  was  paid 
into  court  by  the  bank,  and  upon  its  application,  under  section 
386  of  the  Code  of  Civil  Procedure,  the  present  defendant  was 
substituted  for  it. 

The  main  question  in  the  case  turns  upon  the  construction 
of  the  written  instrument  offered  by  the  plaintiff  in  proof  of 

Ab.  St.  Bep.,  YoL  00—8 
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the  alleged  aasigiimenty  and  executed  by  the  court,  wl 
followa: 

**Saii  Francisco,  February  4 

^or  services  rendered,  I,  the  undersigned,  leave  to 

Closkey  the  balance  of  my  account  with  the  Oerman 

and  Loan  Society,  which  amounts  to  date  to  $789.8 

hundred  eighty-nine  dollars  and  eighty-five  cents). 

'^NICHOLAS  MUBPI 

This  instrument  was  duly  executed  by  Murphy  a 
before  his  deatii,  and,  with  the  bank-book  showing  th( 
referred  to,  delivered  by  him  to  the  plaintiff,  Mrs.  M 
It  was  excluded  from  evidence  by  the  court  on  the  grc 
it  was  not  a  present  assignment  of  the  claim,  but  a  di 
of  it  to  take  effect  on  the  death  of  Murphy,  and  the 
a  testamentary  nature.  But  we  do  not  tiiink  this  vie 
case  can  be  sustained.  The  language  of  the  instrumen' 
a  present  disposition  of  the  property  for  valuable  consi 
and  this  construction  is  confirmed  by  the  concurrent 
of  the  bank-book  showing  the  account.    The  words 

leave  to  Mrs.  McCloskey,''  etc.)  are  not,  in« 

aptest  to  express  the  idea  of  an  assignment ;  but  in  vi< 
impending  death  of  the  assignor,  and  the  resulting  sen 
mediate  or  speedy  departure  imder  which  he  must  hs 
fhey  were  not  altogetiier  inappropriate,  and  we  do  i 
that  the  intention  to  assign  can  be  doubted.  The  in 
must  therefore  be  construed  as  a  present  assignmer 
claim:  Civ.  Code,  sees.  1636,  1637,  1643,  1664,  3641, 
to  last  section  in  Pomeroy's  edition.  See  Broom 
Maxims,  621,  667;  Sprague  v.  Edwards,  48  Gal.  240. 

*^  It  follows  that  the  judgment  and  order  appes 
should  be  reversed,  and  we  so  advise. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  tiie  foregoing  opinion  the  ; 
and  order  appealed  from  are  reversed. 

Van  Dyke,  J.,  Angellotti,  J.,  S! 


ITiUf.— As  to  what  instmments  are  testamentary  and  ' 
not,  see  Ferrie  ▼.  Neville,  127  MieK  444,  86  N.  W.  960,  S 
Bep.  480,  and  the  mongraphie  note  thereto. 
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KATZ  V.  WALKINSHAW. 

[141  CaL  116,  70  Pac.  663,  74  Pae.  766.] 

COMMON  IiAW,  Wliat  Part  of  not  Adopted.— The  adoption 
of  the  eommon  law  extends  only  to  stieh  provisions  of  it  as  are 
adapted  to  onr  eondition  or  loeal  situation,     (p.  38.) 

COMMON  liAW,  VarlabiUty  and  FlezlbiUty  of.— The  true 
doetrine  is  that  the  common  law  by  its  own  principles  adapts  itself 
to  conditions  and  modifies  its  own  rules  so  as  to  serve  the  end  of 
jostiee  under  dilTerent  eireumstanees.    (p.  39.) 

COMMON  LAW,  Wlien  Inapplicable.— Whenever  it  is  found 
that,  owing  to  the  physical  features  of  this  state  and  the  peculiar- 
ity of  its  climate,  soil  and  productions,  the  application  of  any  given 
eonmon-law  rule  tends  constantly  to  cause  injustice  and  wrong, 
rather  than  justice  and  right,  then  a  different  rule  should  be 
adopted — one  calculated  to  secure  persons  in  their  property  and  pos- 
ions  and  preserve  for  them  the  fruits  of  their    labors    and    ex- 


penditures,   (p.  40.) 

WATEB,  Percolating;  Appropriation  of.— The  principles  which 
in  Calif omii^  before  the  adoption  of  its  Civil  Code,  applied  to  pro- 
tect appropriation  and  possessory  rights  in  visible  streams  will,  in 
general,  be  applicable  to  the  appropriation  of  percolating  water 
either  for  public  or  private  use  on  distant  lands,  and  will  suffice  for 
the  protection  of  such  waters  against  other  appropriators;  and  in 
ordinary  cases  of  this  character  the  law  of  prescriptive  titles  and 
rights  and  the  statute  of  limitations  will  apply,     (p.  50.) 

WATEB,  Percolating;  Prior  Bight  of  Land  Owner.— In  a  con- 
troversy between  an  appropriator  of  percolating  waters  for  use  on 
distant  lands  and  those  who  own  the  land  overlying  the  water-bear- 
ing strata,  those  who  have  used  the  water  on  their  land  before  the 

attempt  to  appropriate  It  have  rights  paramount  to  the  rights  of 
SDch  appropnator,  but  the  land  owner's  right  extends  only  to  the 
qoantl^  of  water  necessary  for  use  on  his  land,  and  the  appropriator 
suiy  take  the  sarplus.    (p.  50.) 

PBKTiTMTNABY  XKJXTNOTIONS  Involving  Bights  to  Per- 
colating  Waters  must  be  granted,  if  at  all,  only  upon  the  dearest 
showing  that  there  is  immediate  danger  of  irreparaole  and  substan- 
tial injury  and  that  the  diversion  complained  of  is  the  real  cause. 

(F.  «1.) 

ZNJUKOnONS  Involving  Bights  to  Percolating  Waters  will 
be  refused  if  the  complainant  has  stood  by  while  the  development 
was  made  for  public  use  and  has  sulfered  it  to  proceed  at  large  ex- 
penditure to  successful  operation,  having  reasonable  cause  to  mlieve 
It  would  affect  his  own  water  supply,     (p.  51.) 

AN  INJUNCTION  Against  the  Use  of  Percolating  Waters 
WQl  be  Denied  if  the  complainant  makes  no  use  of  the  water  on 
his  own  land  or  elsewhere,    (p.  51.) 

WATEB,  Difficnlty  of  Apportioning.— The  difficulty  of  appor- 
tioning an  insufficient  supply  of  water  in  extreme  cases  will  not  de- 
ter the  court  from  declsHng  the  rule  that  it  believes  to  be  the 
esly  just  one  for  protecting  the  rights  of  land  owners  in  percolating 
waters,    (p.   51.) 

PEBOOIiATINO  WATEB,  BSgtt  of  Land  Owner  to  Divert  for 
Vm  or  Sale  EhMwhere. — ^A  land  owner  in  an  artesian  belt  of  per- 
eoUting  waters  has  no  right  to  sink  wells  on  his  land  and  draw  off 
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■uch  waters  from  the  land  of  his  neighbors  for  tale  or  me 
if  thereby  like  wells  on  their  lands  are  made  to  cease 
and  their  growing  trees,  vines  and  other  plants  are  causetj 
(pp.  63,  64.) 

C.  C.  Haskell,  Kolf e  &  Rolfe  and  H.  C.  Eolfe,  for  i 
lants.    G.  H.  Gould,  amicus  curiae,  also  for  the  appc 

Byron  Waters,  for  respondent;  B.  E.  Houghton,  for 
Water  Company;  E.  W.  Freeman,  for  Temescal  Wf 
pany;  John  E.  Daly  and  Henry  J.  Stevens,  for  Glend 
Water  Company;  Lucius  K.  Chase,  for  Corona  City  Wi 
pany;  Henry  J.  Stevens,  for  Citrus  Belt  Water  Con 
H.  Wilson,  for  Corona  Irrigation  Company;  M.  B.  K( 
Gkige  Canal  Company;  Page,  McClutchen,  Harding  i 
for  Contra  Costa  Water  Company;  Houghton  &  Hou| 
Miller  &  Lux  and  Frederick  Cox;  Frank  H.  Short,  Otis 
Howard  Surr,  Piatt  &  Bayne  and  Henley  C.  Booth,  c 
ney  of  Santa  Barbara,  amici  curiae,  also  for  responde 

*^®  SHAW,  J.  A  rehearing  was  granted  in  this 
the  purpose  of  considering  more  fully,  and  by  the  ai 
additional  arguments  as  might  be  presented  by  person; 
ties  to  the  action,  but  vitally  interested  in  the  principle 
a  question  that  is  novel  and  of  the  utmost  importance 
plication  to  useful  purposes  of  the  waters  which  may 
in  thesoiL 

Petitions  for  rehearing  were  presented  not  only  in 
Hie  defendant,  but  also  on  behalf  of  a  number  of  coi 
engaged  in  the  business  of  obtaining  water  from  welL 
tributing  the  same  for  public  and  private  use  within 
and  particularly  in  the  southern  part  thereol 
exhaustive  briefs  have  been  filed  on  the  hearing.  ' 
•dple  decided  by  the  late  Justice  Temple  in  the  forme 
and  the  course  of  reasoning  by  which  he  arrived  at  t1 
don,  have  been  attacked  in  these  several  briefs  and 
with  much  learning  and  acumen.  It  is  proper  that  ' 
here  notice  some  of  the  objections  thus  presented. 

It  if  urged,  in  the  first  place,  that  the  decision  go 
the  case  that  was  before  the  court;  that  the  pleading 
cause  of  action  solely  for  the  diversion  of  water  f re 
leged  underground  stream,  and  that,  therefore,  ther 
occasion  for  a  discussion  of  the  principles  governing 
to  waters  of  the  class  usually  denominated  percolatir 
The  proposition  is  not  tenable.    The  complaint,  in  ( 
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states  that  the  plaintiffs  had  wells  upon  their  respective 
tracts  of  land,  from  which  water  flowed  to  the  surface  of  the 
ground;  that  the  water  was  necessary  for  domestic  use  and  irri- 
gation  on  the  lands  *on  which  they  were  situate;  that  the  de- 
fendant^ by  means  of  other  wells  and  excavations  upon  another 
tract  of  land  in  the  vicinity  prevented  any  water  from  flowing 
through  the  plaintiffs'  wells  to  their  premises,  and  that  this  was 
done  by  drawing  off  the  water  through  the  wells  of  the  defend- 
ant, taking  it  to  a  distant  tract  and  there  using  it.  If  the  prin* 
dple  is  correct  that  the  defendant  cannot  thus,  and  for  this  pur- 
pose, take  from  the  plaintiffs'  wells  the  percolating  waters  from 
which  they  are  supplied,  then  no  further  allegations  were  neces- 
sary, and  the  averment  that  the  Water  constituted  part  of  an 
imdergroond  stream  may  be  regarded  as  surplusage.  The  com« 
plaint  was  thus  treated  in  the  opinion  of  Jiistice  Temple,  and 
he  properly  considered  the  question  whether  or  not,  eliminating 
{be  surplus  allegation  that  there  was  an  underground  stream, 
the  complaint  stated  a  cause  of  action  which  was  sustained  by 
the  evidence.  The  fact  that  the  court  below  supposed  that  the 
oistence  of  a  stream  of  water  was  necessary  to  make  the  diver- 
sion of  the  water  an  actionable  wrong  does  not  limit  this  court 
to  the  same  view,  if  it  be  erroneous.  If  enough  of  the  facts 
which  are  set  forth  in  the  complaint  are  established  by  the 
evidence,  without  substantial  conflict,  to  constitute  a  good  cause 
of  action,  then  the  nonsuit  should  not  have  been  granted,  al- 
tibou^  other  allegations  are  proven. 

Many  arguments,  objections,  and  criticisms  are  presented  in 
opposition  to  the  rules  and  reasoning  of  the  former  opinion. 
It  is  contended  that  the  rule  that  each  land  owner  owns  abso- 
lutely the  percolating  waters  in  his  land,  with  the  right  to  ex- 
tract, sell,  and  dispose  of  them  as  he  chooses,  regardless  of  the 
results  to  his  neighbor,  is  part  of  the  common  law,  and  as  sucli 
has  heeaoL  adopted  in  this  state  as  the  law  of  the  land  by  the 
statute  of  April  13,  1850  (Stats.  1850,  219),  and  by  section 
4468  of  the  Political  Code,  and  that,  consequently,  it  is  beyond 
flie  power  of  this  court  to  abrogate  or  change  it ;  that  the  ques- 
tion comes  clearly  within  the  doctrine  of  stare  decisis;  that  the 
rule  above  stated  has  become  a  rule  of  property  in  this  state 
upon  the  faith  of  which  enormous  investments  have  been  made, 
and  that  it  should  not  now  be  departed  ^"™  from,  even  if  erro- 
neous ;  that  even  if  the  question  were  an  open  one,  the  adoption 
•f  the  doctrine  of  correlative  rights  in  percolating  waters  would 
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hinder  or  prevent  all  further  deyelopments  or  use  of 
ground  waters,  and  endanger  or  destroy  developments  i 
made,  thus  largely  restricting  the  productive  capadi 
growth  of  the  state^  and  that,  therefore,  a  sound  public 
and  regard  for  the  general  welfare  demand  the  opposit 
that  the  doctrine  of  reasonable  use  of  percolating  waters 
require  an  equitable  distribution  thereof  among  the  d 
land  owners  and  claimants  who  might  have  rights  therei 
this  would  throw  upon  the  courts  the  duty  and  burden  o 
lating  the  use  of  such  waters  and  the  flow  of  the  wells  or  1 
which  would  prove  a  duty  impossible  of  performance 
finally,  that  if  this  rule  is  the  law  as  to  percolating  m 
must  for  the  same  reason  be  the  law  with  regard  to  the 
tion  of  petroleum  from  the  ground,  and,  if  so,  it  would 
destroy  the  oil  development  and  production  of  this  state, 
that  reason  also  that  it  is  against  public  policy  and  ii 
to  the  general  welfare. 

The  idea  that  the  doctrine  contended  for  by  the  dc 
is  a  part  of  the  common  law  adopted  by  our  statute, 
yond  the  power  of  the  court  to  change  or  modify,  is 
upon  misconception  of  the  extent  to  which  the  commo 
adopted  by  such  statutory  provisions,  and  a  failure  to 
some  of  the  rules  and  principles  of  the  common  law  itf 
Crandall  v.  Woods,  8  Cal.  143,  the  court  approved  the  f 
rule,  quoting  from  the  dissenting  opinion  of  Bronsoi 
Starr  v.  Child,  20  Wend.  169 :  "I  think  no  doctrine  b< 
tied  than  that  such  portions  of  the  law  of  England  ac 
adapted  to  our  condition  form  no  part  of  the  law  of  t 
This  exception  includes  not  only  such  laws  as  are  inc 
with  the  spirit  of  our  institutions,  but  such  as  are  frai 
special  reference  to  the  physicial  condition  of  a  count 
ing  widely  from  our  own.  It  is  contrary  to  the  spii 
common  law  itself  to  apply  a  rule  founded  on  a  particul 
to  a  case  where  that  reason  utterly  fails.^'  This  qnot) 
subsequently  approved  by  the  New  York  court  of 
People  V,  Appraisers,  33  N.  Y.  461.  The  same  doc 
followed  in  ^^^  the  case  of  English  v.  Johnson,  17  Ca 
Am.  Dec.  674.  In  Pennsylvania  and  West  Virgin 
similar  statutes,  it  was  held  that  only  such  parts  of  th< 
law  as  were  applicable  to  the  local  situation  of  the 
state  were  in  force  (Carson  v.  Blazer,  2  Binn.  484,  4 
463;  Powell  v.  Sims,  6  W.  Va,  4,  13  Am.  Eep.  629) 
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11  the  rule  in  all  the  states  upon  the  question,  irrespectiye  of 
rfatutory  adoption:  Commonwealth  y.  Knowlton,  2  Mass.  534; 
State  V.  BoUins,  8  N.  H.  560;  Pierce  v.  State,  13  N.  H.  642; 
Currier  v.  Perley,  24  K  H.  223;  Dennett  v.  Dennett,  43  N. 
H.  499;  Van  Ness  v.  Pacard,  2  Pet  144;  Wheaton  v.  Peters, 
S  Pet  659 ;  Bloom  v.  Bichards,  2  Ohio  St  391. 

The  true  doctrine  ia,  that  the  common  law  by  its  own  prin« 
ciples  adapts  itself  to  varying  conditions,  and  modifies  its  own 
Tides  so  as  to  serve  the  ends  of  justice  under  the  different 
circumstances,  a  principle  adopted  into  our  code  by  section 
3510  of  the  Civil  Code:   ^'When  the  reason  of  a  rule  ceases, 
ID  should  the  rule  itself/'    This  is  well  stated  in  Morgan  v. 
King,  30  Barb.  16 ;  'TVe  are  not  bound  to  follow  the  letter  of 
flie  common  law,  forgetful  of  its  spirit;  its  rule  instead  of 
its  principle.    A  rule  of  law  applicable  to  the  fresh-water 
itreams  of  England    may   be   wholly   inapplicable   to    fresh- 
water streams  in  this  country  of  the  same  nature  and  charac- 
ter, because  of  different  capacity,  or  because  the  adjoining 
conntry  may  furnish  a  commerce  for  them  unknown  in  Eng- 
land, and  yet  be  subject  to  the  same  principle.    If  so,  the  com- 
■Km  law  modifies  its    rules    upon    its    own    principles,  and 
conforms  them  to  the  wants  of  the  community,  the  nature, 
diaracter,  and  capacity  of  the  subject  to  which  they  are  to  be 
applied.^    In  Beardsley  ▼.  Hartford,  50  Conn.  542,  47  Am. 
Bep.  677,  the  court  says :   'It  is  a  well-settled  rule  that  the  law 
Tftries  with  the  varying  reasons  on  which  it  is  founded.     This  is 
expressed  by  the  maxim:  'Cessante  ratione,  cessat  ipsa  lex.' 
This  means  that  no  law  can  survive  the  reasons  on  which  it  is 
Jonnded.    It  needs  no  statute  to  change  it;  it  abrogates  itself. 
If  the  reasons  on  which  a  law  rests  are  overborne  by  opposing 
masons,  which,  in  the  progress  of  society,  gain  controlling  force, 
fte  old  law,  though  still  good  as  an  abstract  principle,  ^^^  and 
good  in  its   application   to   some   circumstimces,   must   cease 
to  apply  or  to  be  a  controlling  principle  to  the  new  circum- 
flUncea.''    Accordingly,   in  many   instances  in   this   country, 
IB  states  where  the  common  law  is  held  to  be  in  force,  some  of 
lis  rules  are  held  to  be  not   applicable   to  the  conditions  dif- 
ferent from  the  place  of  its  origin :  Connolly  v.  Goodwin,  5  CaL 
221 ;  Bicketts  v.  Johnson,  8  Cal.  36 ;  United  States  v.  McCarthy, 
18  Fed.  89,  21  Blatchf .  469 ;  Bovard  v.  Kettering,  101  Pa.  St 
185;  Haywood  v.  Shreve,  44  N.  J.  L.  96;  Green  v.  liter,  8 
Cranch,  249;  Cole  v.  Lake,  54  N.  H.  286;  Pettingill  v.  Bide- 
«it,  6  N.  H.  454,  26  Am.  Dec.  473;  Boston  and  W.  B.  C.  v. 
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Dana,  1  Gray,  97;  Lindsley  y.  Coats,  1  Ohio,  243;  I 
WTiitman,  6  Biim,  420 ;  Dawson  v.  Coffman,  28  Ind.  2 
ner  y.  Bissell,  3  Iowa,  496;  Eeaume  v.  Chambers,  22 
Seeley  y.  Peters,  10  III.  130;  Collins  y.  Chartiers  V.  G 
Pa.  St  143,  17  Am.  St.  Eep.  791,  18  Atl.  1012,  in  w 
this  same  doctrine  of  the  absolute  ownership  in  pi 
water  was  modified;  Harris  y.  Harrison,  93  GaL  676 
325,  and  Wiggins  y.  Muscupiabe  Co.,  113  Cal.  182, 
St.  Bep.  337,  45  Pac.  160,  in  which  last-mentioned 
common  law  respecting  riparian  rights  was  said  to  I 
modified  in  this  state  to  suit  our  peciiliar  copditions 
ever  it  is  found  that,  owing  to  the  physical  features  i 
acter  of  this  state,  and  the  peculiarities  of  its  climate, 
productions,  the  application  of  a  given  conunon-law  ru 
courts  tends  constantly  to  cause  injustice  and  wroni 
than  the  administration  of  justice  and  right,  then  tli 
mental  principles  of  right  and  justice  on  which  ths 
founded,  and  which  its  administration  is  intended  to 
require  that  a  different  rule  should  be  adopted,  one 
calculated  to  secure  persons  in  their  property  and  po 
and  to  preserve  for  them  the  fruits  of  their  labors  and 
tures.  The  question  whether  or  not  the  rule  contend 
a  part  of  the  common  law  applicable  to  this  state  de 
whether  it  is  suitable  to  our  conditions  under  the 
stated. 

It  is  necessary,  therefore,  to  state  the  conditions 
in  many  parts  of  this  state  which  are  different  fr< 
existing  where  the  rule  had  its  origin, 

**^  In  a  large  part  of  the  state,  and  in  almost  a 
southern  half  of  it,  particularly  south  of  the  Tehachs 
of  mountains,  aside  from  grains,  grasses,  and  some  scan 
age,  there  is  practically  no  production  by  agricultur 
by  means  of  artificial  irrigation.  In  a  few  places  fa 
nature  crops  are  nourished  by  natural  irrigation,  du 
existence  imdemeath  the  ordinary  soil  of  a  saturat 
of  sand  or  gravel,  but  these  places  are  so  few  that 
of  no  consequence  in  any  general  view  of  the  situatio 
gation  in  these  regions  has  always  been  customary,  ai 
the  Spanish  and  Mexican  governments  it  was  fostered 
couraged.  Even  in  the  earlier  periods  of  the  settle 
the  country,  after  its  acquisition  by  the  United  Sta 
while  the  population  was  sparse  and  scattered  com] 
the  present  time,  the  natural  supply  of  water  from 
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taoe  atreamBy  aa  diverted  and  applied  by  the  crude  and  waete- 
fol  methoda  then  used,  wa«  not  conaidered  more  than  waa 
neceeaary.  Aa  the  population  increased^  better  methods  of  di- 
yeraion^  diatributiony  and  application  were  adopted,  and  the 
atreams  were  made  to  irrigate  a  very  much  larger  area  of 
laad«  While  ihia  procesa  waa  going  on  a  aeries  of  wet  years 
augmented  the  atreams,  and  atill  more  land  waa  put  under  the 
irrigating  ayatema.  Becently  there  haa  followed  another  series 
of  very  dry  years,  which  haa  correspondingly  diminished  the 
flow  of  the  atreams.  After  this  period  began  it  waa  soon  found 
{hat  the  natural' streams  were  insufficient.  The  situation  be- 
came critical,  and  heavy  loss  and  destruction  from  drought  waa 
imminent.  Still  the  population  continued  to  increase,  and 
with  it  the  demand  for  more  water  to  irrigate  more  land. 
Beooarae  waa  then  had  to  the  underground  waters.  Tunnels 
were  constructed,  more  artesian  wells  bored,  and  finally 
pumps  driven  by  electric  or  steam  power  were  put  into  gen- 
eral use  to  obtain  sufficient  water  to  keep  alive  and  productive 
the  valuable  orchards  planted  at  the  time  when  water  was 
supposed  to  be  more  abundant.  The  geological  history  and 
formation  of  the  country  ia  peculiar.  Deep  borings  have 
shown  that  almoat  all  of  the  valleys  and  other  places  where 
water  ia  found  abundantly  in  percolation  were  formerly  deep 
canyons  or  baaina,  at  the  bottoma  of  which  anciently  there  were 
surface  streams  or  lakes.  Oravel,  boulders,  and  occasionally 
^^  pieces  of  driftwood  have  been  found  near  the  coast  far 
below  tide  level,  showing  that  these  sunken  stream-beds  were 
once  high  enough  to  discharge  water  by  gravity  into  the  sea. 
These  valleys  and  basins  are  bordered  by  high  mountains, 
upon  which  there  falla  the  more  abundant  rain.  The  deep 
canyons  or  baaina  in  course  of  agea  have  become  filled  with 
file  waahinga  from  the  mountaina,  largely  composed  of  sand 
•ad  gravel,  and  into  thia  poroua  material  the  water  now  run- 
ning down  from  the  mountaina  rapidly  sinks  and  slowly 
moves  through  the  lands  by  the  process  usually  termed  perco- 
lation, forming  what  are  practically  underground  reservoirs. 
It  ia  the  water  thus  held  or  atored  tiiat  ia  now  being  taken  to 
eke  out  the  aupply  from  the  natural  streams.  In  almost  every 
instance  of  a  water  supply  from  the  so-called  percolating 
wat»,  the  location  of  the  well  or  tunnel  by  which  it  is  collected 
ia  in  one  of  these  ancient  canyons  or  lake  basins.  Outside  of 
iheae  there  ia  no  percolating  water  in  sufficient  quantity  to  be 
qI  much  importance  in  the  development  of  the  country  or  of 


42  Aherioan  State  Bepobts^  Vol.  99.     [Ci 

efficient  yalue  to  cause  serious  litigation.  It  is  usual 
of  the  extraction  of  this  water  from  the  ground  as  a 
ment  of  a  hitherto  unused  supply.  But  it  is  not  yet 
strated  that  the  process  is  not  in  fact,  for  the  most 
exhaustion  of  the  underground  sources  from  which  the 
streams  and  other  supplies  previously  used  have  been 
supported.  In  some  cases  this  has  been  proven  by  tli 
The  danger  of  exhaustion  in  this  way  threatens  surface 
as  well  as  underground  percolations  and  reservoirs, 
water  companies,  anticipating  such  an  attack  on  thei 
supply,  have  felt  compelled  to  purchase,  and  have  pu 
at  great  expense,  the  lands  immediately  surround 
stream  or  source  of  supply,  in  order  to  be  able  to  prol 
secure  the  percolations  from  which  the  source  was  fed. 
to  the  uncertainty  in  the  law,  and  the  absence  of  legal 
tion,  there  has  been  no  security  in  titles  to  water  rig} 
great  is  the  scarcity  of  water  under  the  present  demai 
conditions  that  one  who  is  deprived  of  water  which 
been  using  has  usually  no  other  source  at  hand  from  w 
can  obtain  another  supply. 

The  water  thus  obtained  from  all  these  sources  is  nc 
with  the  utmost  economy,  alid  is  devoted  to  the  produi 
^^^  citrus  and  other  extremely  valuable  orchard  and  v 
crops.  The  water  itself,  owing  to  the  tremendous  nc 
valuable  results  from  its  application,  and  the  constan 
to  plant  more  orchards  and  vineyards  to  share  in  th 
profits  realized  therefrom,  has  become  very  valuable.  I 
instances  it  has  been  known  to  sell  at  the  rate  of  fifty  tl 
dollars  for  a  stream  flowing  at  the  rate  of  one  cubic  f 
second.  Notwithstanding  the  great  drain  on  the  water 
the  economy  in  the  distribution  and  application,  and  thi 
larger  area  of  land  thereby  brought  under  irrigation 
still  remain  large  areas  of  rich  soil  which  are  dry  anc 
for  want  of  water.  This  abundance  of  land,  with  the  t 
and  high  price  of  water,  furnish  a  constant  stimulus 
further  exhaustion  of  tiie  limited  amount  of  under 
water,  and  a  constant  temptation  to  invade  sources  i 
appropriated.  The  charms  of  the  climate  have  draw 
will  continue  to  draw,  immigrants  from  the  better  cla 
the  eastern  states,  composed  largely  of  men  of  experien 
means,  energetic,  enterprising,  and  resourceful.  With 
creasing  population  of  this  character,  it  is  manifest  thai 
ing  that  is  possible  to  be  done  to  secure  *  success  will  I 
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mdone,  and  that  there  mnst  ensue  in  years  to  come  a  fierce 
strife,  first  to  acquire  and  then  to  hold  every  available  supply 
of  water. 

It  ia  scarcely  necessary  to  state  the  conditions  existing  in 
t>ther  countries  referred  to,  to  show  that  they  are  vastly  dif- 
ferent from  those  above  stated.  There  the  rainfall  is  abun- 
dant, and  water,  instead  of  being  of  almost  priceless  value,  ia 
-a  substance  that  in  many  instances  is  to  be  gotten  rid  of  rather 
than  preserved.  Drainage  is  there  an  important  process  in 
flic  development  of  the  productive  capacity  of  the  land,  and 
irrigation  is  unknown.  The  lands  that  from  their  situation 
In  tiiis  country  are  classed  as  damp  lands  would  in  those  coun- 
tries be  either  covered  by  lakes  or  would  be  swamps  and  bogs. 
If  one  is  deprived  of  water  in  those  regions,  there  is  usually 
little  difiiculty  in  obtaining  a  suiBBcient  supply  near  by,  and  at 
small  expense.  The  country  is  interlaced  with  streams  of  all 
sizes  from  the  smallest  brooklet  up  to  large  navigable  rivers, 
«id  the  question  of  the  water  supply  has  but  little  to  do  with 
the  progress  or  prosperity  of  the  country. 

**•  It  is  clear  also  that  the  difiiculties  arising  from  the 
scarcity  of  water  in  this  country  are  by  no  means  ended,  but, 
on  the  contrary,  are  probably  just  beginning.  The  application 
'Of  the  rule  contended  for  by  the  defendants  will  tend  to  ag- 
gravate these  difficulties  rather  than  solve  them.  Traced  to  its 
tnie  foundation,  the  rule  is  simply  this :  That  owing  to  the  diffi- 
enlties  the  courts  will  meet  in  securing  persons  from  the  in- 
fliction of  great  wrong  and  injustice  by  the  diversion  of  perco- 
lating water,  if  any  property  right  in  such  water  is  recognized, 
the  task  must  be  abandoned  as  impossible,  and  those  who  have 
valuable  property  acquired  by  and  dependent  on  the  use  of 
such  water  must  be  left  to  their  own  resources  to  secure  pro- 
4)ection  for  their  property  from  the  attacks  of  their  more  power- 
ful neighbors,  and  failing  in  this,  must  suffer  irretrievable 
loss;  that  might  is  tiie  only  protection. 

'The  good  old  rule 
Sufficeth  them,  the  simple  plan. 
That  they  should  take  who  have  the  power. 
And  they  should  keep  who  can.^ 
The  field  is  open  for  exploitation  to  every  man  who  covets 
the  possessions  of  another  or  the  water  which  sustains  and  pre- 
serves them,  and  he  is  at  liberty  to  take  that  water  if  he  has 
the  means  to  do  so,  and  no  law  will  prevent  or  interfere  with 
liim  or  preserve  his  victim  from  the  attack.    The  difficultie« 
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to  be  encountered  must  be  ingormonntable  to  justify  the 
tion  or  continuance  of  a  rule  which  briogB  about  such 
quences. 

The  claim  that  the  doctrine  stated  by  Mr.  Justice  '. 
is  contrary  to  all  the  decisions  of  this  court  is  not  sui 
by  an  examination  of  the  cases.  The  decisions  have  nc 
harmoniousy  and  in  many  of  them  what  is  said  on  this 
is  mere  dictum.  A  brief  review  of  the  cases  will  demo 
this  to  be  true.  In  Hanson  v.  McCue,  42  Cal.  303,  1 
Eep.  299 — ^the  first  case  on  the  subject— it  was  not  ne 
for  the  court  to  say  anything  at  all  with  respect  to  the  r 
a  land  owner  to  complain  of  a  diversion  of  percolating 
McGue^s  predecessor  had  made  a  ditch  leading  from  a 
on  his  land  across  a  tract  of  land  belonging  to  Hanson^ 
ecessor,  and  terminating  upon  another  tract,  also  ow: 
McCue's  predecessor,  ^^**  through  which  ditch  he  con 
water  from  the  spring  across  the  Hanson  tract  to  his  othe 
This  ditch  in  its  course  over  Hanson^s  land  leaked  w] 
such  quantities  that  it  collected  into  a  stream,  which  I 
used  for  irrigation.  This  was  liie  only  foundation  for  th 
which  Hanson  had  or  claimed  to  the  water.  The  courl 
erly  held  that  he  had  no  right  to  the  waste  water  and  th 
Cue  was  not  bound  to  continue  to  maintain  the  artificial 
for  Hanson's  benefit,  but  could  by  any  means  he  chose 
the  use  of  the  spring  and  the  course  of  the  ditch.  Tl 
that  the  change  was  made  by  intercepting  the  perci 
water  which  fed  «the  stream  was  not  material  to  the  cai 
all  that  is  said  as  to  the  right  to  do  so  is  dictum.  The  o 
however,  does,  though  unnecessarily,  announce  ai^  a 
the  doctrine  contended  for  by  the  respondent  here.  ] 
y.  Leach,  53  Cal.  262,  deddea  only  that  the  phrase  'Va 
said  springs,^'  in  the  decree  of  the  court  meant  defined  s 
running  into  or  issuing  from  the  springs,  and  did  i 
elude  the  percolations  which  fed  tiie  springs.  Hale  v.  1 
53  Cal.  578,  referred  to  a  well-defined,  tiiough  very  small, 
ground  stream,  fiowing  through  fissures  in  the  rocks,  and 
relation  to  ordinary  percolating  water.  The  court  held  tl 
defendant  could  not  cut  off  the  entire  stream,  and  at  most 
only  use  a  reasonable  portion  thereof  as  an  upper  ri 
owner.  In  Cross  v.  Kitts,  69  Cal.  217,  58  Am.  Eep.  6 
Pac.  409,  the  court  in  its  opinion,  again  by  way  of  d 
announces  the  doctrine  that  the  owner  of  the  soil  is  the 
lute  owner  of  the  percolating  water  therein;  but  the  d< 
is  against  this  doctrine.    It  is  a  case  of  the  court  annoi 
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<»ie  doctrine  and  deciding  the  contrary.    The  plaintift,  through 
«  grant  from  defendant's  predecessor,  owned  a  right  to  take 
water  on  defendant's  mining  daim  by  means  of  a  tunnel  which 
served  to  collect  the  percolating  water  into  a  small  stream  of 
two  miner's  inches,  which  flowed  out  of  the  tunnel  and  was 
conducted  by  pipes  to  plaintifPs  premises.    This  court  decided 
that  the  defendant  had   no  right  to   cut  off  the  percolations 
which  fed  the  stream  issuing  from  the  tunnel,  although  this 
was  done  in  the  legitimate  work  of  mining  his  own  land.    The 
decision  is  in  direct  conflict  with  the  dictum  ^*^  in  Hanson  y. 
McCne,  42  CaL  303, 10  Am.  Bep.  299,  and  is  in  accord  with  the 
principles  laid  down  by  Justice  Temple.    It  can  only  be  di»» 
tinguished  upon  the  ground  that  the  defendant  was  estopped 
fay  the  grant  of  his  predecessor  to  use  the  land  so  as  to  destroy 
the  water  ri^t  granted— a  distincti(m  which  is  not  mentioned 
or  referred  to  in  the  opinion.    The  distinction  made  in  the 
opinion^  and   upon  which   the  decision  in  Cross  v.  Eitts,  69 
CaL    217,  58   Am.  Bep.  558,  13   Pac.  409,  is  based,  is,  that 
when   percolating  waters  are  gathered  into  a   defined  stream 
by  means  of  a  tunnel,  the  stream  is  property,  and  as  such 
it  is  protected  by  law  from  injury  or  destruction  by  the  di- 
Tersion  of  such   percolating  water   before  it  reaches  the  tun* 
aeL    There  can  be  no  distinction  in  law  or  reason  between 
«  stream  consisting  of  percolating  waters  gathered  together  by 
means  of  a  tunnel  and  one  gathered  by  means  of  an  artesian 
wdL    Therefore,  the  case  supports  Justice  Temple's  conclusion. 
The  only  point  bearing  upon  the  case  at  bar  that  was  decided 
bk  Paints  y.  Pasadena  Land  etc.  Co.,  91  Cal.  74,  27  Pac.  539, 
is,  that  the  right  of  the  owner  of  land  to  the  water  percolating 
therein  may  be  reserved  in  a  grant  of  the  land,  and  that  this 
right  to  such  reserred  water  may  subsequentiy  be  transferred. 
It  does  not  touch  the  question  of  the  extent  of  the  right  of 
the  land  owner  to  such  water,  as  against  the  adjoining  pro- 
prietors or  others  claiming  ri^ts  in  it.    In  Soutiiem  Pacific 
B.  B.  Co.  Y.  Dufour,  95  CaL  616,  30  Pac.  783,  the  dedsion  was 
put  upon  the  ground  that  the  excayation  of  defendant,  which 
caused  the  diversion  of  percolating  water  of  which  plaintiff 
complained,  was  made  upon  defendant's  own  land  for  the  pur- 
pose of  obtaining  the  water  ifor  the  better  use  of  the  land, 
which  it  was  held  he  had  a  right  to  do,  although  it  destroyed 
the  spring  or  stream  claimed  by  the  plaintiff.    The  dictum  of 
Hanson  v.  McCue,  42  CaL  303, 10  Am.  Bep.  299,  was  approved. 
The  decision  seems  to  be  in  conflict  with  Cross  v.  Kitts,  69  CaL 
217,  58  Am.  Bep.  658,  13  Pac  400^  aWimii^  the  latter  case  is 
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not  mentioned.  In  Gould  ▼•  Eaton,  111  CaL  639,  52  A 
Rep.  201,  44  Fac.  319,  the  court  below  found  that  the 
complained  of  gathered  and  discharged  a  stream  of  m 
which  all  except  one  and  forty-three  hundredths  i 
inches  was  gathered  from  percolating  waters  in  the  san 
^'^  which  did  not  come  from  the  channel  of  the  natural  f 
It  was  this  excess  only  which  was  in  issue.  The  \ 
that  it  was  percolating  water  was  held  to  be  conclusiv< 
the  appellate  court  It  appeared  that  some  of  the  perc< 
water  thus  developed  would,  if  not  interrrupted,  have  i 
the  natural  stream.  The  court  adopts  and  approves  the  < 
of  Hanson  ▼.  McCue,  42  CaL  303,  10  Am.  Bep.  299,  anc 
that  the  plaintiff  had  no  legal  right  to  enjoin  a  diminul 
the  natural  stream  caused  by  a  diversion  of  percolating 
before  it  reached  the  channel.  In  Los  Angeles  v.  Fomerc 
CaL  622,  57  Fac.  585,  an  instruction  of  the  court  below  i 
the  dictum  of  Hanson  v.  McCue,  42  CaL  303, 10  Am.  Se 
was  criticised  by  the  appellants,  not  for  the  reason  thai 
stated  that  doctrine,  but  upon  the  ground  that  it  did  nc 
as  percolating  waters  all  such  water  as  might  be  found 
Band  or  soil  underneath  the  bed  of  a  stream  or  adjacent  t 
So  far  as  it  restated  the  doctrine  of  Hanson  v.  McCue,  < 
303,  10  Am.  Bep.  299,  it  was  favorable  to  the  appellan 
therefore  they  did  not  object  to  that  part  of  it.  The  cou 
that  it  was  not  subject  to  criticism  on  the  ground  that  it  < 
properly  define  percolating  waters.  The  decision,  howevc 
not  be  taken  as  an  approval  of  the  doctrine  of  Hanson  v.  1 
42  CaL  303,  10  Am.  Rep.  299.  In  so  far  as  that  doctri 
stated,  it  Being  f  avArable  to  appellants,  it  was  not  presen 
consideration  to  the  appellate  court.  The  objection,  of  the 
lants,  and  the  point  considered  by  the  appellate  court  was  t 
instruction  departed  from  the  rule  quoted  in  Hanson  v.  ] 
42  CaL  303,  10  Am.  Rep.  299.  Inasmuch  as  the  writer 
opinion  was  also  the  writer  of  the  instruction  under  con 
tion,  it  may  be  proper  to  say  that  he  did  not  give  the  insfc 
because  he  approved  that  part  of  it  restating  the  doctrine  o 
son  V.  McCue,  42  CaL  303, 10  Am.  Eep.  299.  The  instruct! 
given  because  an  instruction  embodying  that  doctrine  ha 
requested  by  the  appellants  in  the  case,  and  the  respondei 
plaintiffs,  believing  that  it  would  not  materially  affect  t 
diet,  consented  that  that  part  should  be  given  in  sufc 
rather  than  take  the  chances  of  a  reversal  of  the  case,  shoi 
supreme  court  hold  its  refusal  to  be  erroneous.  The  r 
of  the  court  in  Vindand  Dist  v.  Azusa  Dist.,  126  CaL  i 
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Pac  105?^  giving  fhe  ordinary  definition  of  percolating  waters^ 
and  stating  the  role  contended  for  by  the  defendant  as  apply* 
ing  ^"  thereto^  call  for  no  discnssion.  The  court  was  referring 
to  this  solely  for  the  purpose  of  giving  the  proper  meaning 
to  the  word  ^'percolating''  as  used  in  the  findings,  and  to  show 
that  the  word  was  not  there  need  to  designate  waters  which  were 
not  a  part  of  the  subterranean  stream  under  consideration.  In 
Bartlett  ▼.  O'Connor  (Cal.)^  36  Pac.  513^  the  defendants^  with 
the  intent  to  injure  the  plaintiff,  attempted  to  reclaim  their 
lands  by  drawing  off  the  percolating  water  through  an  artificial 
ditch  away  from  the  natural  stream.  It  appeared  that  this 
could  have  been  done  as  well  by  deepening  tiie  natural  channel 
of  ike  stream.  It  was  held  to  be  an  unlawful  diversion.  This 
comprises  all  the  cases  on  the  subject. 

Excluding  the  cases  in  which  the  statement  of  the  doctrine 
of  absolute  ownership  is  dictum,  and  looking  to  what  has  been 
actually  decided^  we  have  remaining  only  Cross  v.  Kitts,  69 
CaL  217,  68  Am.  Eep.  658,  10  Pac.  409,  holding  that  the  owner 
of  a  mining  claim,  whose  predecessor  had  granted  a  stream 
made  up  of  percolating  water  collected  by  means  of  a  tunnel, 
could  not,  even  in  the  ordinary  mining  of  his  own  land,  interfere 
with  the  flow  of  the  percolathig  water  to  the  tunnel;  Southern 
Pacific  B.  B.  Co.  v.  Dufour,  96  Cal.  616,  20  Pac.  783,  holding 
that  a  land  owner  can  divert,  for  use  on  his  own  land,  percolating 
water  which  feeds  a  spring  rising  on  the  land  and  flowing  to  an 
adjoining  owner,  although  the  diversion  destroys  the  spring; 
Bartlett  ▼.  O'Connor  (CaL),  36  Pac  613,  holding  that  such  a 
diversion  cannot  be  made  in  tiie  process  of  draining  the  land 
for  reclamation^  where  the  draining  and  reclamation   can 
be  accomplished  by  another  mode  without  diminishing  the 
stream,  and  the  mode  used  is  adopted  with  the  intention  to 
injure  the  lower  proprietor;  and  Gould  y.  Eaton,  111  Cal.  639, 
62  Am.  Si  Bep.  201,  44  Pac.  319,  declaring,  in  effect,  thai 
percolating  water  may  be  prevented  from  reaching  a  natural 
stream  to  the  injury  of  a  riparian  owner,  although  the  percola- 
tions are  neither  taJten  for  use  on  the  land  where  the  diversion 
is  mad^  nor  in  the  use  or  reclamation  of  the  land,  but  for  use 
on  other  land  distant  from  both  the  stream  and  the  percola- 
tions.    In  view  of  this  conflicting  and  uncertain  condition  of 
the  authorities,  it  cannot  be  successfully  claimed  that  the  doc- 
trine of  absolute  ^^  ownership  is  well  established  in  this  state. 
It  is  proper  to  state  that  in  all  the  opinions  which  have  so  readily 
quoted  and  approved  the  supposed  common-law  rule^  that  in- 
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juriea  from  interference  with  percolating  waters  were  t 
•cure  in  origin  and  cause,  too  trifling  in  extent,  anc 
tively  of  too  little  importance,  as  compared  to  mini] 
dustries  and  the  wants  of  large  cities,  to  justify  or  i 
the  recognition  by  the  courts  of  any  correlative  rig 
such  waters,  or  the  redress  of  such  injuries,  there  ha 
no  notice  at  all  taken  of  the  conditions  existing  h 
radically  opposite  to  those  prevailing  where  the  d 
•  arose.  It  ia  also  to  be  observed  that  in  some  instances 
eastem  states,  mentioned  in  the  former  opinion  in  thi 
the  injufitioe  from  the  diversion  of  percolating  waters  hj 
00  glaring  and  so  extensive  that  the  court  there  was  coi 
to  depart  from  its  previously  decided  cases  and  leoogn 
rights  of  adjoining  owners. 

We  do  not  see  how  the  doctrine  contended  for  by  dei 
could  ever  become  a  rule  of  property  of  any  value.  ] 
tinctive  feature  is  the  proposition  that  no  property  righ 
in  such  waters  except  while  they  remain  in  the  soil  of  tl 
owner;  that  he  has  no  right  either  to  have  them  cont 
pass  into  his  land,  as  they  would  under  natural  conditi 
to  prevent  them  from  being  drawn  out  of  his  land  by  ai 
(ference  with  natural  conditions  on  neighboring  land, 
right  as  he  has  is  therefore  one  which  he  cannot  proted 
force  by  a  resort  to  legal  means,  and  one  which  he  can 
pend  on  to  continue  permanently  or  for  any  defimte  p< 

It  is  apparent  that  the  parties  who  have  asked  for  « 
sideration  of  this  case,  and  other  persons  of  the  sam 
if  the  rule  for  which  they  contend  is  the  law,  or  no 
the  land,  will  be  constantly  threatened  with  danger  < 
destruction  of  the  valuable  enterprises  and  systems  of 
works  which  they  control,  and  that  all  new  enterprises 
same  sort  will  be  subject  to  the  same  periL  They  w 
absolutely  no  protection  in  law  against  others  having  i 
pumps,  deeper  wells,  or  a  more  favorable  situation,  \ 
thereby  take  from  them  unlimited  quantities  of  the  watei 
ing  to  the  entire  supply,  and  without  regard  to  th 
*^  of  use.  We  cannot  perceive  how  a  doctrine  offering 
protection  to  the  investments  in  and  product  of  sue] 
prises,  and  offering  so  much  temptation  to  others  to 
the  water  on  which  they  depend,  can  tend  to  promote 
ments  in  the  future  or  preserve  those  already  mac 
therefore,  we  do  not  believe  that  public  policy  or  a 
for  the  general  welfare  demands  the  doctrine.  An  i 
difference  in  the  conditiona  would  scarcely  justify  the 
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to  adopt  a  mle  of  the  common  law^  or  one  which  has  been  so 
generallj  supposed  to  exist;  but  where  the  differences  are  so 
radical  as  in  this  case,  and  would  tend  to  cause  so  great  a 
aabrersion  of  justice,   a  different  rule  is  imperativa 

The  doctrine  of  reasonable  use,  on  the  other  hand,  affords 
aome  measure  of  protection  to  property  now  existing,  and  greats 
justification  for  the  attempt  to  make  new  developments.  It 
limits  the  right  of  others  to  such  amount  of  water  as  may  be 
necessary  for  some  useful  purpose  in  connection  with  the  land 
from  which  it  ia  taken.  If,  as  is  claimed  in  the  argument,  such 
water-bearing  land  is  generally  worthless  except  for  the  water 
which  it  contains,  then  the  quantity  that  could  be  used  on  the 
land  would  be  nominal,  and  injunctions  could  not  be  obtained, 
<ir  substantial  damages  awarded,  against  those  who  carry  it  to 
distant  lands.  So  far  as  the  active  interference  of  others  is 
•concerned,  therefore,  the  danger  to  such  undertakings  is  much 
less,  and  the  incentive  to  development  much  greater,  from  the 
doctrine  oif  reasonable  use  than  from  the  contrary  rule.  No 
doubt  there  will  be  inconvenience  from  attacks  on  the  title  to 
waters  appropriated  for  use  on  distant  lands  made  by  persons 
who  claim  the  right  to  the  reasonable  use  of  such  waters  on 
fheir  own  lands.  Similar  difficulties  have  arisen  and  now  exist 
with  respect  to  rights  in  surface  streams,  and  must  always  be 
expected  to  attend  claim  to  rights  in  a  substance  so  movable  as 
water.  But  the  courts  can  protect  this  particular  species  of 
property  in  water  as  effectually  as  water  rights  of  any  other  de- 
scription. 

It  may,  indeed,  become  necessary  to  make  new  applications 
of  old  principles  to  the  new  conditions,  and  possibly  to  modify 
some  existing  rules,  in  their  application  to  this  class  of  prop- 
erty rights;  and  in  view  of  the  novelty  of  the  doctrine  and 
the  scope  of  argument,  it  is  not  out  of  place  to  indicate  to  some 
extent  how  it  should  be  done,  although  otherwise  it  would  not 
*■•  be  necessary  to  the  decision  of  the  case.  The  controversies 
arising  will  naturally  divide  into  classes. 

There  will  be  disputes  between  persons  or  corporations  claim- 
ing rights  to  take  such  waters  from  the  same  strata  or  source 
for  use  on  distant  lands.  There  is  no  statute  on  this  subject, 
as  there  now  is  concerning  appropriations  of  surface  streams, 
but  the  case  is  not  without  precedent  When  the  pioneers  of 
1849  reached  this  state  they  found  no  laws  in  force  governing 
rights  to  take  waters  from  surface  streams  for  use  on  nonriparian 
lands.    Yet  it  was  found  that  the  principles  of  the  common 
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law^  although  not  previously  applied  to  such  cases, 
adapted  thereto,  and  were  sufficient  to  define  and  pro 
rights  under  the  new  conditions.  The  same  conditio 
with  respect  to  rights  to  mine  on  public  land,  and  a  sim 
tion  was  found:  Kelly  y.  Natoma  W.  Co.,  6  CaL  108 
V.  Weaver,  6  Cal.  567,  66  Am.  Dec.  628 ;  Eddy  v.  Si 
Cal  263,  68  Am.  Dec.  408 ;  Hill  v.  Newman,  5  CaL  Ui 
Dec.  140 ;  McDonald  v.  Bear  Biver  etc.  Co.,  13  CaL  2 
principles  which,  before  the  adoption  of  the  Civil  C( 
applied  to  protect  appropriations  and  possessory  right 
ble  streams  will,  in  general,  be  found  applicable  to 
propriations  of  percolating  waters,  either  for  public  o 
use,  on  distant  lands,  and  will  suffice  for  their  prot 
against  other  appropriators.  Such  rights  are  usuf  ructi 
and  the  first  taJcer  who  with  diligence  puts  the  wat< 
will  have  the  better  right.  And  in  ordinary  cases  of  1 
acter  the  law  of  prescriptive  titles  and  rights  and  the  { 
limitations  will  apply. 

In  controversies  between  an  appropriator  for  use  o 
land  and  those  who  own  land  overlying  the  water-bearii 
there  may  be  two  classes  of  such  land  owners;  those 
used  the  water  on  their  land  before  the  attempt  to  apj 
and  tiiose  who  have  not  previously  used  it,  but  who  ( 
right  afterward  to  do  so.  Under  the  decision  in  this 
rights  of  the  first  class  of  land  owners  are  paramour 
of  one  who  takes  the  water  to  distant  land;  but  the  Ian 
right  extends  only  to  the  quantity  of  water  that  is 
for  use  on  his  land,  and  the  appropriator  ^^^  may  tak< 
plus.  As  to  those  land  owners  who  begin  the  use  aftc 
propriation,  and  who,  in  order  to  obtain  the  water, 
strict  or  restrain  the  diversion  to  distant  lands  or  pli 
perhaps  best  not  to  state  a  positive  rule  until  a  ca 
Such  rights  are  limited  at  most  to  the  quantity  necc 
use,  and  the  disputes  will  not  be  so  serious  as  thos€ 
rival  appropriators. 

Disputes  between  overlying  land  owners,  concemi 
for  use  on  the  land,  to  which  they  have  an  equal  right 
where  the  supply  is  insufficient  for  all,  are  to  be  s 
giving  to  each  a  fair  and  just  proportion.  And  here 
leave  for  future  settlement  the  question  as  to  the  p 
rights  between  such  owners  who  begin  the  use  of  the 
different  times.  The  parties  interested  in  the  questio 
before  us. 
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In  addition,  there  are  some  general  rules  to  be  applied. 
In  caaeB  involving  any  class  of  rights  in  saeh  waters^  prelimi- 
naiy  injunctions  must  be  granted,  if  at  all,  only  upon  the 
clearest  showing  that  there  is  imminent  danger  of  irreparable 
and  substantial  injury,  and  tiiat  the  diversion  complained  of 
if  the  real  cause.  Where  the  complainant  has  stood  by  while 
the  development  was  made  for  public  use,  and  has  suffered 
it  to  proceed  at  large  expense  to  successful  operation,  having 
reasonable  cause  to  believe  it  would  affect  his  own  water  sup- 
ply, the  injunction  should  be  refused  and  the  party  left  to  his 
action  for  such  damages  as  he  can  prove:  Fresno  etc.  Co.  v. 
Southern  Pacific  Co.,  135  Cal.  202,  67  Pac.  773 ;  Southern  Cali- 
fomia  By.  Co.  v.  Slauson,  138  Cal.  342,  94  Am.  St.  Bep.  58, 
71  Pac  352.  If  a  party  makes  no  use  of  the  water  on  his  own 
land,  or  elsewhere,  he  should  not  be  allowed  to  enjoin  its  use 
by  another  who  draws  it  out  or  intercepts  it,  or  to  whom  it 
may  go  by  percolation,  although  perhaps  he  may  have  the  right 
to  a  decree  settling  his  right  to  use  it  when  necessary  on  his 
own  land,  if  a  proper  case  is  made. 

The  objection  that  this  rule  of  correlative  rights  will  throw 
upon  the  court  a  duty  impossible  of  performance,  that  of  ap- 
portioning an  insufiScient  supply  of  water  among  a  large  num- 
ber of  users,  is  largely  conjectural.  No  doubt  cases  can  be 
imagined  where  the  task  would  be  extremely  diiBcult,  but  if 
^*^  the  rule  is  the  only  just  one,  as  we  think  has  been  shown, 
the  difficulty  in  its  application  in  extreme  cases  is  not  a  suffi- 
cient reason  for  rejecting  it  and  leaving  property  without  any 
protection  from  the  law. 

It  does  not  necessarily  follow  that  a  rule  for  the  government 
of  rights  in  percolating  water  must  also  be  followed  as  to  under- 
ground seepages  or  percolations  of  mineral  oil.  Oil  is  not  ex- 
tracted for  use  in  agriculture,  or  upon  the  land  from  which  it 
ts  taken^  but  solely  for  sale  as  an  article  of  merchandise,  and 
for  use  in  commerce  and  manufactures.  The  conditions  under 
whidi  oil  is  found  and  taken  from  the  earth  in  this  state  are 
in  no  important  particulars  different  from  those  present  in 
other  oountries  where  it  is  produced.  There  is  no  necessary 
parallel  between  the  conditions  respecting  the  use  and  develop- 
ment of  water  and  those  affecting  the  production  of  oil.  Whether 
li  •  contest  between  two  oil-producers  concerning  the  drawing 
out  by  one  of  the  oil  from  under  the  land  of  the  other  we  should 
follow  the  rule  adopted  by  the  courts  of  other  oil-producing 
slates,  or  apply  a  rule  better  calculated  to  protect  oil  not  actually 
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developed,  is  a  question  sot  before  tub  and  which  nee 
considered. 

With  regard  to  the  doctrine  of  reasonable  use  of  pe 
waters,  we  adhere  to  the  yiews  expressed  in  the  former 

The  judgment  of  the  court  below  is  reversed  and  a 
•rdered. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Lorigan 
Beatty,  C.  J.,  concurred. 

ANQELLOTn,  J.,  concurring.  I  concur  in  the  j 
and  in  the  views  expressed  in  the  opinion  of  Mr.  Just 
pie  on  the  former  decision  of  this  case  as  to  the  appli 
the  doctrine  of  reasonable  use  to  percolating  waterf 
properly  applied,  it  appears  clear  to  me  that  such  doci 
serve  to  protect  the  rights  of  the  owner  of  realty  ral 
impair  them. 

I  also  concur  g^erally  in  the  views  expressed  by  Mi 
Shaw  in  the  majority  opinion  as  to  the  same  subject  m 
several  important  questions  are  discussed  that  ^^^  are  i 
sary  to  a  decision  of  this  case,  and  as  to  which  th< 
herein  cannot  hereafter  be  considered  as  authority.  A 
matters  I  refrain  from  expressing  any  opinion. 

The  following  is  the  opinion  of  the  court  rendered 
on  the  former  hearing,  per  Temple,  J.,  November  7, 
f erred  to  in  the  above  opinion  on  rehearing: 

TEMPLE,  J.  This  appeal  is  taken  from  a  jud 
nonsuit,  entered  against  plaintiffs  on  motion  of  def ej 

The  action  was  brought  to  enjoin  defendant  from 
off  and  diverting  water  tfrom  an  artesian  belt,  wh 
part  on  or  under  the  premises  of  plaintiffs,  and  to 
of  which  they  have  sunk  wells,  thereby  causing  the 
rise  and  flow  upon  the  premises  of  plaintiffs,  and  w 
aver  had  constantly  so  flowed  for  twenty  years  b 
wrong  complained  of  was  committed  by  defendant.    *!] 
is  necessary  for  domestic  purposes  and  for  irrigating 
of  plaintiffs,  upon  which  there  are  growing  trees,  vin 
bery,  and  other  plants,  which  are  of  great  value  to 
All  of  said  plants  will  perish,  and  plaintiffs  will  I 
and  irreparably  injured  if  the  defendant  is  allowed 
the  water. 

These  facts  are  admitted,  and  further,  that  def 
diverting  the  water  for  sale,  to  be  used  on  lands  of  c 
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taut  from  the  saturated  belt  from  which  the  artesian  water  is 
derived. 

The  plaintifEs  contend  that  this  snhsurface  water  consti- 
tutes  an  nndergronnd  stream,  and  that  plaintiffs  are  riparian 
thereto,  and  as  such  riparian  owners  they  are  seeking  relief 
in  this  case. 

The  defendant  denies  that  she  is  taking  or  diyerting  water 
from  an  underground  stream  or  watercourse,  and  alleges  that 
all  the  water  which  arises  in  the  artesian  wells  on  her  premises, 
and  which  she  is  selling,  is  percolating  water,  and  is  parcel 
of  her  premises,  and  her  property. 

In  effect,  therefore,  while  denying  that  she  is  doing  any  act 
of  which  plaintiffs  can  complain,  she  really  only  denies  that 
she  is  diverting  water  from  an  underground  watercourse,  and 
asserts  her  right  to  dispose  of  the  water  in  the  manner  alleged, 
^^^  because  it  is  percolating  water,  not  confined  to  a  definite 
vatercourse. 

The  court  sustained  that  proposition,  and  for  that  reason 
granted  defendant's  motion  for  nonsuit 

The  so-called  artesian  belt  includes  several  square  miles  td 
territory.  It  is  a  large  accumulation  of  earth  upon  the  base 
of  very  high  mountains,  and  is  composed  of  detritus  of  vary- 
ing quantity  and  material  with  no  regular  stratification.  Welb 
have  been  sunk  at  least  to  the  depth  of  seven  hundred  and 
fifty  feet,  but  no  bedrock  has  been  found.  It  has  quite  an 
incline  from  the  mountain,  and  is  from  seven  hundred  to  fif- 
teen hundred  feet  above  sea  level.  Mr.  P.  C.  Pinkie,  a  civil 
engineer,  was  the  chief  witness  for  the  plaintiffs,  and  testified 
both  as  to  facts  palpable  to  the  senses  and  as  an  expert.  He 
eays  flie  saturated  land  is  fed,  first,  by  the  underflow  from 
tlie  numerous  ravines,  canyons,  and  streams  which  enter  the 
▼alley  from  the  motmtEiins;  and  secondly,  by  the  rain  and  flood- 
water  upon,  and  absorbed  upon  the  slope  and  between  the  ar- 
tesian belt  and  the  mountains.  This  water  percolating  down 
into  the  soil,  and  constantly  pressed  forward  by  water  accumu- 
lating, finally  gets  under  partially  impervious  earth,  where  it  is 
held  under  sufficient  pressure  to  create  the  artesian  belt  The 
banks  of  this  supposed  subsui^aoe  stream,  the  witness  thought, 
•were  on  the  west,  "a  cemented  dyke  which  runs  through  the 
Talley,  and  the  eastern  boundary  of  it  is  the  clay  bank  or  dyke 
at  the  south  side  of  flie  Santa  Ana  river.''  Within  these  limits 
manj  rarines  entto  from  the  mountains,  some  of  them  cany- 
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ing  at  times  great  quantities  of  water,  much  of  which 
appropriated  and  carried  off  in  pipes  or  cemented  aqi 

It  is  evident  that  if  there  is  any  flow  to  this  mi( 
body  of  water  thus  held  under  pressure^  it  is  by  p( 
The  witness  stated  that  the  process  was  the  same  ^ 
over.  The  lower  lands  are  saturated  from  above.  ''! 
by  saturation  from  the  rainfalls  and  the  floods,  and  p 
through  voids  in  the  soil.'' 

It  is  quite  manifest  that  this  body  (ii  it  can  be  ( 
of  percolating  water  cannot  be  called  an  undergrou 
course  to  which  riparian  rights  can  attach,  unless  w< 
pared  to  abolish  all  distinction  between  percolating  ^ 
**•  the  water  flowing  in  streams  with  known  or  asc 
banks  which  confine  the  water  to  definite  channels, 
water  which  falls  upon  the  hills  and  mountain-sides  \i 
not  flow  off  at  once  as  surface  water  is  absorbed 
colates  down  in  the  same  way  to  the  valley  below, 
limits  can  be  found  to  every  such  flow,  as  in  this  c 
distinction  is  well  established,  and,  in  some  respects^ 
rules  of  law  applied  to  the  two  cases.    The  plainti 
fore,  cannot  establish  their  claims  upon  the  theory  of 
ground  watercourse  to  which  they  are  riparian. 

But  appellants  contend  that  though  they  are  noi 
to  an  underground  watercourse^  and  although  the 
belt  carries  only  percolating  water,  still  they  are  e 
the  injunction  prayed  for. 

The  defense,  conceding  that  the  water  held  in 
is  percolating  water,  relies  upon  certain  decisions,  wl 
and  apply  literally  the  maxim,  ^^Gujus  est  solum  ejus 
ad  inferos.''  And  that  water  percolating  in  the  g 
held  there  in  saturation,  belongs  to  the  land  ownei 
pletely  as  do  the  rocks,  ground,  and  other  material 
the  land  is  composed,  and  therefore  he  may  remove  : 
it,  or  do  what  he  pleases  with  it.  He  cites  as  aut 
the  proposition,  Hanson  v.  McGue,  42  CaL  303,  10 
299 ,  Southern  Pacific  R  E.  Co.  v.  Dufour,  95  Cal.  61 
783,  Gould  ▼.  Eaton,  111  Cal.  641,  52  Am.  St  Be 
Pac.  319,  and  City  of  Los  Angeles  v.  Pomeroy,  124 
57  Pac.  686. 

It  is  obvious  at  once  that  the  analogy  between  tl- 
remove  sand  and  gravel  from  the  land  for  sale  and 
and  sell  percolating  water  is  not  perfect.     If  we 
saturated  plain,  one  may  remove  and  sell  the  sand 
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from  his  land  without  affecting  or  diminishiiig  the  sand  and 
gravel  on  the  lands  of  his  neighbors.  If  the  water  on  his 
lands  is  his  property^  then  the  water  in  the  soil  of  his  neigh- 
bors is  their  property.  But  when  he  drains  out  and  sells  the 
water  on  his  land^  he  draws  to  his  land^  and  abo  sells^  water 
which  is  the  property  of  his  neighbor.  And  the  effect  is  similar 
in  other  respects.  By  pumping  out  the  water  from  his  lands 
he  can  perhaps  deprive  his  neighbors  of  water  for  domestic 
uses,  and^  in  fact,  render  their  land  valueless.  In  "^^^  short 
the  members  of  the  community,  in  the  case  supposed,  have  a 
common  interest  in  the  water.  It  iff  necessary  for  all,  and  it 
is  an  anomaly  in  the  law  if  one  person  can  for  his  individual 
profit  destroy  the  community  and  render  the  neighborhood  unin- 
habitable. 

We  have  derived  our  law,  in  respect  to  subterranean  waters, 
as  in  other  respects,  mostly  from  England,  but  in  regard  to 
this  matter  the  first  class  are  quite  modem.  Even  yet  the  text- 
books on  water  rights  have  but  little  to  say  upon  the  subject 
of  percolating  water.  Such  law  as  has  been  made  upon  the 
subject  comes  from  countries  and  climates  where  water  is 
abundant,  and  its  conservation  and  economical  use  of  little 
consequence  as  compared  with  a  climate  like  southern  California. 
The  learned  counsel  for  appellants  state  in  their  brief  that 
water  at  San  Bernardino  is  worth  one  thousand  dollars  per 
inch  of  flow.  Percolating  water,  or  water  held  in  the  earth, 
ia  the  main  source  of  supply  for  domestic  uses,  and  for  irriga- 
tion, without  which  most  lands  are  unproductive.  It  is  also 
stated  that  speculators  are  seeking  to  appropriate  the  percolat- 
ing water,  by  getting  title  to  some  part  of  a  watershed  or  slope, 
and  by  running  canals  and  tunnels,  and  by  sinking,  to  ob- 
tain water  for  sale.  It  is  asserted  that  the  lands  naturally 
made  moist  by  percolating  water  are  very  productive,  and 
were  first  settled  upon,  and  have  been  most  highly  im- 
proved; and  he  asks  whether  these  lands  are  to  be  converted 
into  deserts  because  speculators  may  pump  and  carry  away  to 
some  distant  locality  the  subsurface  waters  which  rendered  the 
land  fertile.  Certainly  no  such  case  as  this  has  come  before 
a  courts  or  could  well  exist  in  England,  or  in  the  eastern 

states. 

It  is  often  asserted  that  Acton  t.  Blundell,  12  Mees.  &  W. 
324,  decided  in  exchequer  chamber,  in  1843,  was  the  first  case 
in  England  in  regard  to  percolating  water.  This  shows  how 
mumportant,  relatively,  the  subject  is  in  England.    It  was  an 
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action  for  damages  occasioned  by  working  a  coal  m 
adjoining  land,  which  interfered  with  water  which  wa 
ing  underground  to  plaintiff's  spring.    The  court  ins 
the  jury  "that  if  the  defendants  had   proceeded  and 
in  the  usual  and  proper  manner  in  the  land  for  the  ] 
of  working  and  mining  a  coal  mine  therein,  they  migl 
fully  *^*  do  so/'    This  instruction  was  held  to  be  corre 
that  is  the  real  force  and  effect  of  the  decision.    But  tb 
justice  pointed  out  some  respects  in  which  the  right  oi 
flowing  in  an  open  visible  stream  differs  from  an  under 
flow  by  percolation.    The  main  difference,  so  far  as  a 
the  question  under  consideration,  was,  that  percolation  ^ 
cult,  the  regulation  of  which  was  a  difiScult  matter.    0: 
disturbed  the  course  of  percolating  water  by  digginj 
his  own  land  could  not  tell  whether  he  would  drain  his 
bor's  well,  nor  could  the  person  injured  demonstrate  th( 
was  the  cause  of  the  injury.     So,  too,  when  cme  diverb 
from  a  visible  stream,  the  fact  and  the  effect  are  s 
known,  while  as  to  percolating  water  its  course  may 
Btruqted  or  changed  without  the  intent  to  do  so,  and  y 
knowing  that  such  would  be  the  effect  of  what  wac 
His  lordship,  the  case  being  one  of  first  impression, 
a  passage  from  a  civil-law  writer  to  the  effect  that  wh 
digging  upon  his  own  land  drains  his  neighbor's  wel 
neighbor  has  no  cause  of  action:  Si  non  animo  vicini  c 
sed  suum  agrum  meliorem  faciendi,  id  fecit.    His  Ic 
however,  although  the  case  did  not  require  it,  disregar< 
qualifications  found  in  the  civil  law,  and  held  that  t 
was  not  governed  by  law  which  applies  to  fiowing  s 
*T)ut  that  it  rather » falls  within  that  principle  whicl 
to  the  owner  of  the  soil  all  that  lies  beneath  the  surfac 
the  land  immediately  below  is  his  property,  whether  it 
rock,  or   pervious  ground,  or   venous  earth,   or  part  s 
part  water;  that  the  person  who  owns  the  surface  n 
therein,  and  apply  all  that  is  there  found  to  his  own  p 
at  his  free  will  and  pleasure;  and  that  if,  in  the  eze: 
this  right,  he  intercepts  or  drains  off  the  water  collectc 
underground  springs  in  his  neighbor's  well,  this  incon\ 
to  his  neighbor  falls  within  the  description  of  damnum 
injuria,  which  cannot  become  the  ground  of  an  action.'* 
This  statement  has  been  frequently  quoted,  both  i 
land  and  in  this  country,  and  has  been  generally  ado 
ft  correct  statement  of  the  law  upon  the  subject.     In 
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T.  Blondell,  12  Mees.  ft  W.  324^  as  has  been  said,  the  working 
of  a  mine  npon  an  adjoining  estate  drained  certain  springn 
***•  on  plaintiffs  land.  It  would  have  been  sufficient  to  defeat 
plaintifiPs  action  to  have  said  that  the  working  of  a  ooal  mine 
in  m  proper  manner  is  a  reasonable  use  of  land,  and  that  it 
was  without  malice  or  an  intent  to  injure  plaintiff.  It  is  a 
general  role — ^in  fact  a  universal  principle  of  law — ^that  one 
may  make  reasonable  use  of  his  own  property,  although  such 
use  results  in  injury  to  another.  But  the  maxim,  ^^Cujus  est 
■olum,  ejus  est  usque  ad  inferos,'^  furnishes  a  rule  of  easy 
application,  and  saves  a  world  of  judicial  worry  in  many  cases. 
And  perhaps  in  England  and  in  our  eastern  states  a  more 
thorough  and  minute  consideration  of  the  equities  of  parties 
may  not  often  be  required.  The  case  is  very  different,  how- 
ever, in  an  arid  country,  like  southern  California,  where  the 
relative  importance  of  percolating  water  and  water  flowing  in 
definite  watercourses  is  greatly  changed. 

And  it  seems  to  me  a  great  mistake  is  made  in  supposing 
that  if  the  plenary  property  of  a  land  owner  in  percolating 
water  is  denied,  the  alternative  is  to  apply  to  such  water  all 
the  rules  which  apply  to  the  use  of  water  flowing  in  water- 
courses having  defined  channels.  The  entire  argument  for 
irhat  may  be  called  the  cujus  est  solum  doctrine  consists  in 
showing  that  some  recognized  regulation  of  riparian  rights 
would  be  inapplicable.  It  is  said,  for  instance,  that  the  law 
of  riparian  rights  requires  each  proprietor  to  permit  the  water 
to  flow  as  it  was  accustomed  to  flow.  Apply  this  rule  to  sub- 
surface water,  and  no  one  could  drain  his  land,  for  he  thereby 
prevents  the  water  from  flowing  as  it  was  accustomed  to  flow 
by  percolation  to  his  neighbor.  The  common-law  method  in 
the  supposed  case  would  be  to  apply  the  principle  to  the  new 
case,  fdthough  some  judge-made  rule  as  to  how  it  shall  be  ap- 
plied might  stand  in  the  way.  The  principle  is  clearly  appU- 
eaUe.  A  riparian  owner  may  not  divert  the  water  because  he 
would  thereby  injure  big  neighbors  who  have  equal  rights  in 
the  stream.  Still  he  may  take  a  reasonable  amount  from  the 
stream  for  domestic  purposes,  and  that  may  equal  the  entii^ 
flow,  althouj^  he  thereby  injures  his  neig^ibors.  It  is  a  ques- 
tion of  reasonable  use,  and  that  applies  both  to  the  land  of  the 
person  disturbing  the  percolation  and  to  adjoining  land.  He 
may  cultivate  his  land,  and  for  that  purpose  ^^  ordinarily  may 
drain  it»  and  plow  it,  or  clear  it  from  forests,  although  all  these 
operations  may  affect  the  flow  of  water  to  the  lower  proprie- 


58  American  State  Beports^  Vol.  99.    [Cal 

tor^  both  in  the  watercourse  and  by  percolation.  He 
lowed  to  become  the  owner  for  those  purposes^  and  ^ 
understanding  that  all  other  proprietors  have  the  sam 
to  use  their  land.  The  maxim^  *'Sic  ntere,**  etc.,  plainly 
as  between  such  proprietors,  very  much  as  it  does  betw( 
ferent  riparian  proprietors  npon  the  same  stream. 

The  title  to  all  land  is  hdd  subject  to  this  maxim, 
ownership  is  'Trat  an  aggregation  of  qualified  princij 
limits  of  which  are  prescribed  by  the  equality  of  rigl 
the  correlation  of  rights  and  obligations  necessary  for  tl 
est  use  of  land  by  the  entire  community  of  proprietors" : ' 
son  V.  Androscoggin  etc.  Co.,  54  N.  H.  645. 

Proprietary  rights  are  limited  by  the  common  inte 
others — ^tbat  is,  to  a  reasonable  use — ^and  such  use  o 
make  of  his  land,  though  it  injures  others.  This  pro 
is  generally  recognized,  but  for  some  reason  has  not 
been  recognized  by  the  courts  when  considering  the 
of  percolating  water,  although  all  rights  in  respect  t 
are  pectdiarly  within  its  province. 

This  rule  of  reasonable  use  answers  most  effectually  tl 
argument  against  recognizing  any  modification  of  th 
est  solum  doctrine  as  applied  to  percolating  water,  a 
in  a  majority  of  the  cases  which  are  clakied  as  a 
agaiost  the  rule  of  reasonable  use  the  court  takes  ] 
note  that  the  act  which  disturbs  the  percolating  ws 
in  using  the  land  in  the  usual  manner  and  without  th 
of  injuring  a  neighbor. 

Among  the  English  cases,  Chasemore  y.  Bichards  ik 
carefully  considered.  The  village  of  Croydon  was  situal 
an  extensive  plain  near  the  headwaters  of  the  river  W 
and  a  goodly  portion  of  the  permanent  flow  of  the  ri\ 
by  percolation  from  this  plain. 

The  village  had  caused  a  large  well  to  be  dug 
quarter  of  a  mile  from  the  river,  and  was  pumping 
five  or  sue  hundred  thousand  gallons  of  water  daily 
uae  of  the  town.  Plaintiff  was  a  riparian  proprietor  i 
river  below,  and  had  a  mill  which  was  operated  by  th 
^^^  of  the  river.  The  pumping  naturally  diminished 
and  prevented  the  use  of  the  mill  as  efficiently  as  bef( 
the  facts  were  admitted  or  found  to  exist 

The  case  was  first  decided  in  exchequer  chambers 
of  the  defendant,  Mr.  Justice  Coleridge  dissenting: 
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ft  N.  168.  The  dissenting  opinion  presents  the  doctrine  of  rea- 
sonable nse. 

The  case  was  taken  to  the  house  of  lords:  7  H.  L.  Gas. 
349.  There  the  case  was  most  elaborately  and  ably  argued, 
and  the  yiew  in  regard  to  reasonable  use  was  fully  presented, 
A  case  was  made  and  the  opinion  of  the  judges  was  solicited. 
The  judges  held  unanimously  for  the  defendant,  sustaining 
fully  the  cujus  est  solum  doctrine  without  qualification,  and 
this  was  affirmed  by  the  house.  The  matter  mainly  discussed, 
howeyer,  was  the  plaintifiPs  claim  that  he  had  a  prescriptive 
right  to  the  water.  The  court  held  that  riparian  rights  arc 
not  derived  by  prescription,  but  the  right  to  the  water  is  ex 
jure  naturae.  This  settled  the  main  contention,  and  little 
more  was  said,  except  to  refer  to  the  cases  in  which  the 
rights  to  percolating  waters  are  discussed*  Lord  Wensley- 
dale,  however,  who  had  doubts,  pronounced  an  opinion  which 
seema  to  me  in  accord  with  the  views  I  am  trying  to  express. 

The  doctrine  of  reasonable  use  has  been  recognized  in  many 
cases  in  the  United  States — ^impliedly  in  most,  as  I  have  stated, 
but  expressly  in  some. 

Wheatley  t.  Baugh,  25  Pa.  St.  528,  64  Am.  Dec.  721,  and 
note,  is  one  of  these,  and  is  remarkable  in  that  the  court  states 
as  strongly  as  possible,  and  with  approbation,  the  cujus  est 
solum  doctrine.  It  is  even  said  that  the  opposite  doctrine  (ap- 
plying to  such  water  the  rule  as  to  riparian  rights)  would 
amount  to  total  abrogation  of  the  rights  of  property.  It  is  said 
one  could  not  clear  or  cultivate  his  land  or  build  a  house  with- 
out interfering  with  percolating  water;  and  even  if  rights  were 
admitted  to  exist,  the  difficulty  of  enforcing  them  would  be  in- 
surmountable. I  think  I  have  shown  that  the  admitted  right  to  a 
reasonable  use  of  the  land  and  of  the  water  answers  all  these  ob- 
jections. To  my  mind  this  is  so  obvious  that  I  can  but  wonder 
that  such  objections  have  ever  troubled  the  judiciary.  And 
yet^  notwithstanding  this  insistence  upon  the  rule  ^^  which  ap- 
parently ignores  all  equities  of  others  than  the  owner  of  the 
soil  in  which  the  water  is  found,  the  court  felt  obliged  to,  and 
did,  in  unequivocal  words,  declare  that  the  use  of  it  must  be 
reasonable.  The  proprietor  may  make  a  reasonable  use  of  his 
own  land,  although  in  so  doing  he  obstructs  or  changes  the 
percolation  of  water  to  or  from  his  neighbor's  land. 

But  by  far  the  most  satisfactory  case  upon  the  subject  is 
Bassett  v.  Salisbury  Mfg.  Co.,  43  N.  H.  569,  82  Am.  Dec.  179. 
That  was  a  most  elaborately  considered  case,  and  this  precise 


60  Amebioan  Statb  Beports^  Vol.  99.     [Call 

question  is  discussed  with  a  fullness  and  ability  which 
not  so  vain  as  to  think  I  could  improve  upon.  I  wou 
to  transcribe  the  entire  argument,  but  as  it  is  accessible 
profession,  I  need  only  say  I  adopt  it  in  fuU.  The  decisi 
approved  in  Swett  t.  Outts,  50  N.  H.  439,  9  Am.  Re] 
and  note. 

Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  Y. 
141,  was  in  some  ways  a  counterpart  of  Chasemore  v.  Ri( 
The  city  of  Brooklyn  constructed  in  Queens  county  ci 
aqueducts,  reservoirs,  and  conduits,  and  dug  deep  trenc 
intercept  percolating  waters,  and  further  sunk  in  the  ] 
earth-wells,  and  put  in  pumps  to  obtain  the  water  with 
the  soil,  which  it  owned,  was  saturated.  It  thus  procur 
the  use  of  the  city  a  large  amount  of  water.  Plaintiff  o\ 
farm  distant  from  these  waterworks  about  twenty-foui 
dred  feel  Upon  the  land  was  a  small  brook,  in  which  1 
placed  a  dam,  which  he  used  for  purposes  of  boat-buildir 
for  cutting  ice.  The  brook  had  carried  water  all  th( 
round.  The  operations  of  the  defendant  rendered  this 
entirely  dry,  and  deprived  the  plaintiff  of  his  income. 

Here  is  a  case  like  that  of  the  village  of  Croydon.  D 
ant  intercepted  percolating  water  upon  its  own  land 
it  had  reached  a  watercourse.  It  did  not  drain  water  f 
defined  stream,  but  the  water  was  prevented  from  reachii 
stream,  which  was  thereby  as  effectually  destroyed  as  it 
have  been  by  draining  the  water  from  it. 

Judge  Hatch,  who  wrote  the  opinion  in  the  appellate 
sion  of  the  supreme  court,  begins  by  quoting  the  pre\ 
doctrine  in  regard  to  percolating  water,  from  Pixley  v. 
**^  35  N.  Y.  520,  91  Am.  Dec.  72 :  "An  owner  of  the  soi 
divert  percolating  water,  consume  or  cut  it  off  with  imp 
It  is  the  same  as  land,  and  cannot  be  distinguished  in  law 
land.''  He  says  this  proposition  must  be  admitted,  but  : 
theless  a  case  cannot  be  found  in  this  country  "where  the 
has  been  upheld  in  the  owner  of  land  to  destroy  a  stre 
spring,  or  a  well  upon  his  neighbored  land,  by  cutting  o 
source  of  its  supply,  except  it  wds  done  in  the  exercise  of  a 
right  to  improve  the  land,  or  make  some  use  of  it  in  conn 
with  the  enjoyment  of  the  land  itself*'  I  have  italicize 
last  clause,  as  it  contains  the  qualification  foimd  in  the 
law,  upon  which  the  English  rule  is  professedly  based,  as 
presses  the  principle  for  which  I  contend*    The  learned 
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admits  fhat  the  English  cases  go  farther,  but  says  that  the 
American  cases  have  not  gone  further. 

The  learned  court  gives  a  concise  statement  of  the  reasons 
given  by  the  English  courts  for  not  applying  to  percolating 
water  the  bame  principle  which  governs  the  right  of  riparian 
proprietors,  and  agrees  with  Justice  Coleridge  and  Lord  Wens- 
leydale  that  they  are  insufficient  The  court  recognized  the 
li^t  of  the  land  owner  to  percolating  water,  but  says  the 
right  must  be  exercised  with  reference  to  the  equal  right  of 
otfaers  in  their  land.  He  says  one  may  as  well  claim  the  right 
to  tunnel  into  his  neighbor's  land  and  take  out  valuable  min- 
erals, as  to  drain  from  it  water  which  is  also  parcel  of  it,  for 
sale.  The  peculiar  nature  of  the  property  which  enables  one 
to  take  it  by  drainage  does  not  justify  the  taking  save  in  the 
usual  and  reasonable  use  of  his  own  land — ^in  other  words,  for 
the  proper  use  and  betterment  of  his  own  property. 

Allusion  is  made  in  the  opinion  to  the  rule,  inconsistent 
with  the  cnjus  est  solum  doctrine,  that  you  cannot  do  anything 
on  your  land  which  will  drain  water  from  a  visible  stream 
or  natural  pond  upon  the  land  of  another.  In  Canal  Co.  v. 
Shugaer,  L.  B.  6  Ch.  App.  Cas.  483,  Lord  Hatherley  said: 
^ou  have  a  right  to  all  the  water  which  you  can  draw  from 
the  different  sources  which  may  percolate  underground;  but 
that  has  no  bearing  at  all  on  what  you  may  do  with  regard  to 
water  which  is  in  a  defined  channel,  and  which  you  are 
not  to  touch.  If  you  cannot  get  at  the  underground  water 
^^®  without  touching  the  water  in  a  defined  surface  channel,  I 
think  you  cannot  get  at  it  at  all.''  It  is  well  said  that  this 
decision  cannot  stand  with  Chasemore  v.  Richards,  even  though 
the  court  may  say  that  it  can. 

If  a  land  owner  owns  the  water  percolating  in  his  soil,  as  he 
does  the  rock,  minerals,  and  earth,  why  may  he  not  take  it 
in  such  a  case?  And  what  difference  is  there  in  destroying  a 
stream  or  natural  pound  by  drawing  water  from  it  through 
percolation  or  by  preventing  it  from  flowing  into  the  stream? 
The  effect  is  the  same,  and  knowledge  of  l^e  inevitable  effect 
of  the  act  is  the  same.  And  this  rule  would  prevent  a  land 
owner  from  draining  a  marsh,  or  even  from  clearing  or  cul- 
tivating his  land,  when  these  operations  would  tend  to  in- 
crease the  percolation  from  a  stream  or  natural  pond  upon 
•  neighbor's  land.  This  is  one  of  the  main  arguments  in 
support  of  the  doctrine  of  Acton  v.  Blundell,  12  Mees.  &  W. 
324.     It  seems  here  strangely  to  lose  its  force,  as  does  also 
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another  reason  for  that  rule,  that  when  doing  such  ac 
land  owner  eonld  not  reasonably  anticipate  the  inju 
probable. 

The  court  expressly  applies  the  doctrine  sic  utere  tuo 
case  and  affirms  the  judgment  against  the  city. 

In  the  appellate  court  this  judgment  was  affirmed: 
V.  City  of  Brooklyn,  160  N.  Y.  357,  54  N.  E.  787.  It  ii 
treated,  however,  as  a  draining  of  water  from  plaintiff's 
and  pond.  Judge  Hatch,  in  the  supreme  court^  expressly 
that  defendant  simply  prevented  the  water  from  reachii 
brook  on  plaintiff*s  farm.  Perhaps  either  view  may  be 
of  the  facts.  There  was  an  immense  saturated  plain 
posed  of  porous  earth.  Defendant's  wells  extended 
down  than  the  bottom  of  the  pond.  The  stream  and 
and  all  the  springs,  wells,  and  streams  in  the  neighbo 
have  been  dry  ever  since  the  operations  of  the  defe 
Since  the  water  was  first  drained  out,  surely  there  has  b 
percolation  from  the  stream.  This  circumstance  makes  t1 
more  like  that  in  hand.  Here  was  a  vast  quantity  of 
held  in  the  soil,  which  constituted  the  common  sup 
many  people.  The  defendant,  pumping  from  wells  on  i 
land,  and  taking  only  percolating  water,  exhausted  thii 
mon  supply.  The  court  held  that  it  could  not  be.  Tl 
sons  **•  would  have  been  much  more  forceful  had  the  cas 
in  an  arid  climate  like  San  Bernardino. 

But  this  question  was  completely  put  at  rest,  so  far 
state  of  New  York  is  concerned,  by  the  case  of  For 
City  of  New  York,  164  N.  Y.  522,  79  Am.  St.  Rep.  6 
N.  E.  644.  It  was  a  suit  by  another  plaintiff  to  restrj 
same  operations  considered  in  Smith  v.  City  of  Brookl 
App.  Div.  340,  46  N.  Y,  Supp.  141.  Here  there  was  r 
ble  stream  or  pond  on  plaintiff's  land.  His  injury  was 
that  the  level  of  the  water  held  in  the  soil  was  lowered 
injury.  In  stating  the  case  the  court  said:  ^^The  city 
merchandise  of  the  large  quantities  of  water  which  it 
from  the  wells  that  it  has  sunk  on  its  two  acres  of  land 
plaintiff  does  not  complain  that  any  surface  stream  or  p 
body  of  water  upon  his  land  is  thereby  affected,  but  doc 
plain  tnd  the  courts  below  have  found  that  the  defend; 
hausts  hit  land  of  ite  accustomed  and  natural  supply 
derground  or  subsurface  water,  and  thus  prevents  hin 
growing  upon  it  the  crops  to  which  the  kmd  was 
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enliarly  adapted,  or  destroys  such  crops  after  they  are  grows 
or  partly  grown.*'  This  statement  shows  a  striking  similarity 
of  the  issues  made  in  that  case  to  those  involved  here. 

The  court  proceeds  to  state  the  .usual  doctrine  in  regard  to 
percolating  water  and  approves  the  doctrine  for  the  cases  in 
which  it  is  properly  applicable.  No  doubt  the  land  proprie- 
tor owns  the  water  which  is  parcel  of  his  land,  and  may 
use  it  as  he  pleases,  regard  being  had  to  the  rights  of  others. 
It  is  not  unreasonable  that  he  should  dig  wells  in  order  to 
have  the  fullest  enjoyment  and  usefulness  of  his  estate,  or 
for  pleasure,  trade,  or  whatever  else  the  land  as  land  may 
serve.  **But  to  fit  it  up  with  wells  and  pumps  of  such  per- 
suasive and  potential  reach  that  from  their  base  the  defendant 
can  tap  the  water  stored  in  the  plaintifPs  land,  and  in  all  the 
region  thereabout,  and  lead  it  to  his  own  land,  and  by  mer- 
chandising it  prevent  its  return,  is,  however  reasonable  it  may 
appear  to  the  defendant  and  its  customers,  unreasonable  as 
to  the  plaintiff,  and  others  whose  lands  are  thus  clandestinely 
sapped  and  their  value  impaired.^' 

Counsel  for  the  plaintiff  in  that  case  contended  that  since 
**^  plaintiff  owned  tiie  percolating  water  in  his  own  soil,  the  un- 
lawtful  draining  of  it  away  by  the  defendant  was  a  trespass 
committed  on  his  land.  This  contention  was  sustained,  both 
in  the  supreme  court  and  in  the  court  of  appeals.  The  court 
further  indorsed  the  opinion  of  Judge  Hatch  in  Smith  v.  City 
of  Brooklyn,  18  App.  Div.  340,  46  N.  T.  Supp.  141,  from  which 
I  have  made  quotations. 

If  the  principle  announced  in  these  cases  prevails  here,  the 
order  granting  a  nonsuit  and  the  judgment  entered  thereon  must 
be  reversed.  It  does  not  require  a  reversal  of  the  rule  laid  down 
in  Acton  v.  Blundell,  12  Mees.  &  W.  324,  which  has  been  so  often 
cited  and  indorsed,  but  only  a  holding  that  in  certain  cases  there 
should  be  added  the  element  of  reasonaUe  use,  having  refer- 
ence both  to  the  land  belonging  to  the  party  who  has  dis- 
turbed the  movement  of  percolating  water  and  to  adjoining 
land,  and  to  land  sensibly  affected  by  such  acts.  Whatever 
the  English  rule  may  be  the  American  caaes  either  recognize 
the  application  of  the  rule  of  sic  utere  tuo  to  the  subject, 
or  they  are  cases  in  which  it  was  wholly  unnecessary  to  con- 
sider that  subject.  Such  are  the  California  cases.  In  the  case 
of  City  of  Lob  Angeles  v.  Pomeroy,  124  Cal.  697,  57  Pac.  585, 
the  question  might  have  been  raised,  and  in  the  trial  court,  it 
wmj  be,  msLB,  and  in  tome  of  the  instructions  the  rale  laid 
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down  in  Acton  v.  BlundeU,  12  Meeg.  &  W.  324,  is  assert 
out  qualification.  Still  this  court  was  not  called  upon, 
not  consider  any  such  question.  I  think  it  clear  that  th 
ican  cases  do  not  require  us  to  hold  that  the  maxim,  ^'E 
tuo,**  does  not  limit  the  right  of  the  land  owner  to  the  m 
subsurface  water,  but,  on  the  contrary,  all  the  cases  in  w 
question  has  been  discussed  held,  or  admit,  that  sudi 
should  limit  such  right  where  justice  requires  it.  Such, 
is  the  proper  rule. 

It  follows  that  the  court  erred  in  granting  the  nonsi 
the  judgment  is  therefore  reversed  and  a  new  trial  ore 

Beatty,  C.  J.,  McFarland,  J.,  Van  Dyke,  J.,  Harri 
and  Henshaw,  J.,  concurred. 

Behearing  denied. 


The  Oase  of  MbCllntock  ▼.  Hudson,  141  Cal.  275,  74  Pae.  i 
fered  from  the  principal  case  only  in  the  fact  that  the  per 
waters  collected  by  the  plaintiff  by  means  of  a  tunnel  and 
thence  to  lands  which  did  not  belong  to  him  came  from, 
been,  a  part  of,  a  stream  which  flowed  through  the  defendant 
The  plaintiff  sought  to  quiet  his  title  to  waters  so  appro 
while  the  defendants  by  their  cross-complaint,  asked  that  ] 
be  enjoined  from  continuing  to  gather  and  diyert  water  bj 
of  his  tunneL  In  the  trial  court  judgment  was  giyen  in  t 
plaintiff,  and  the  defendants  moved  for  a  new  trial,  which  * 
nied.  The  supreme  court,  in  reversing  the  order  denying  a  ne 
first  determined  that  the  evidence,  together  with  the  type 
and  situation  of  San  Jose  creek,  showed  that  the  waters 
part  of  an  underground  flow  which  formed  a  part  of  the 
that  stream;  that  the  excavation  of  the  plaintiff  commenced 
bed  of  the  stream  at  about  the  level  thereof,  and  for  a  dist^ 
about  four  hundred  feet  ran  nearly  parallel  with  the  strea 
not  more  than  flfty  feet  distant  therefrom;  that,  however, 
not  necessary  to  determine  whether  the  trial  court  was  wi 
refusing  to  characterize  the  flow  of  underground  water  whi 
plaintiff  took  by  means  of  his  tunnel  as  a  part  of  the  stres 
cause  the  decision  in  the  principal  ease  established  ''a  ml 
respect  to  waters  percolating  in  the  soil,  which  makes  it  to  a 
extent  immaterial  whether  the  waters  in  this  land  were  or  w< 
a  part  of  aa  underground  stream,  provided  the  fact  be  estal 
that  their  extraction  from  the  ground  diminished  to  that  < 
or  to  some  substantial  extent,  the  waters  flowing  in  the  atn 
that  by  the  principles  established  in  that  case  it  is  "not  lawi 
ane  owning  land  bordering  upon  or  adjacent  to  a  stream  to 
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•a  exeavatioii  on  bis  land  In  order  to  intereept  and  obtain  th« 
pereolating  water  and  apply  sneh  water  to  any  use  other  than  ita 
ffeaaonable  nee  npon  the  land  from  which  it  la  tajcen,  if  he  thereby 
diminiahee  the  stream  and  eaueee  damage  to*  parties  having  rights 
in  the  water  there  flowing."  Further  proceeding,  the  court  saidt 
''The  court  below  manifestly  did  not  consider  that  this  quet* 
tion  was  of  any  consequence,  and,  having  concluded  that  the  water 
WM  not  a  part  of  the  stream,  it  eoneeiYed  the  idea  that  it  wasr 
not  water  to  which  the  defendants  were  entitled  in  law,  and  that, 
•consequently,  its  abstraction  did  not  take  any  of  the  flow  of  the 
stream  to  which  the  defendants  were  entitled.  And  this  would  hav* 
been  correct  if  the  principle  had  not  been  established  in  Kats  y*. 
WaUdnshaw,  141  CaL  43,  ante,  pw  85,  70  Pac  063,  74  Pae.  766,  as 
-stated.  It  is  quite  clear  from  the  evidence  that  the  court  erred  in  And** 
ing  that  the  stream  was  not  diminished  by  the  abstraction  of  the. 
water  by  the  plaintiff  by  means  of  the  excavation  and  tnnneL  Three 
hydraulic  engineers  testifled  on  behalf  of  defendants,  and  eaeh,  after 
describing  the  condition  and  character  of  the  material  composing  the 
le\  of  the  creek  and  the  bottom  of  the  tunnel,  stated  that,  in  his  opin- 
ion, necessarily,  whatever  water  was  taken  from  the  excavation  and 
iuanel  diminished  by  that  much  the  amount  flowing  in  the  stream  be* 
low.  There  waa  no  evidence  to  the  contrary.  One  engineer  was  ex- 
amined on  behalf  of  the  plaintiff  in  rebuttal,  but  he  was  not  asked 
whether  or  not,  in  his  opinion,  the  pereolating  waters  gathered  by 
the  tunnel  would  eventually  reach  the  stream,  nor  whether  or  not 
the  waters  in  the  tunnel  came  f^om  the  stream  through  the  permeable 
materiaL  There  is  no  conflict  in  the  direct  evidence  on  this  question^ 
and  the  circumstances,  generally,  tend  to  conflrm  the  opinion  of 
the  engineers.  The  court  should  have  found  from  the  evidence 
that  there  was  a  diminution  of  the  stream  eaused  by  the  taking  ou^ 
of  the  water  through  the  excavation  and  tunneL    Having  found 

this  fact,  it  would  then  be  the  duty  of  the  court  to  ascertain  and 
state  the  amount  of  the  diminution.  The  plaintiff  has  no  right  to 
a  decree  declaring  him  to  be  the  absolute  owner  of  water  thns  taken 
from  the  creek,  or  quieting  his  title  thereto.  His  rights  therein  asa 
ao  greater  than  they  would  be  if  he  had  taken  the  water  directly; 
from  the  stream. 

''There  is  no  flnding  upon  the  allegation  that  the  plaintiff  was 
taking  this  water  to  distant  and  nonriparian  lands,  llie  court  bef> 
low  probably  deemed  this  inunaterial,  after  having  found  that  the 
water  taken  was  no  part  of  the  waters  of  the  creek,  and  did  not 
reduce  the  quantity  there  iUrwing;  The  evidence  shows  clearly  that 
the  water  in  question  was  taken  beyond  the  boundaries  of  the  land 
described  in  the  complaint,  but  it  does  not  diow  to  what  use  it  was 
pat  by  the  plaintiff.  He  had  no  right,  however,  to  take  it  beyond 
the  lines  of  the  land  from  which  it  was  taken  and  divert  it  from 
the  stream,  either  to  let  it  go  to  waste  or  to  use  it  on  other  landc 
The  motion  for  a  new  trial  should  have  been  granted. '' 
8t.  B«p.,  YoL  00-^ 
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LAND  OWKEBS'  BIGHTS  IN  FESOOLATINO  WATEI 

L  Decisions  Holding  tliat  Percolating  Waters  Belong  Absoli 

the  Owner  of  the  SoiL 

H.  Interferences  and  Diminutions  to  Whieh  Land  Owner  Mu 
mit. 

in.  Interferences  and  Diminutions  to  Which  Land  Owner  N 
Submit. 

L  Decisions  Holding  that  Percolating  Waters  Belong  AJtm6Lt 

tbe  Owner  of  the  Soil. 

In  our  note  to  Wheeloek  ▼.  Jacobs,  70  Yt.  162,  67  Am.  C 
659,  40  AtL  41,  we  treated  onlj  the  question  of  what  wat 
percolating,  perhaps  under  the  impression,  which  the  later  a 
considered  eases  do  not  sustain,  that  when  this  question  wae 
and  the  answer  reached  that  the  waters  in  question  were  pere 
no  other  inquiry  need  be  made  except  to  ascertain  on  whofl 
they  were  found  when  used,  appropriated,  or  otherwise  inl 
with.  This  impression  that  percolating  waters  were  but  a 
^he  lands  into  which  they  came  through  the  operation  of 
laws,  and  hence  belonged  to  the  land  owner,  and  that  his  o^ 
was  as  complete  as  in  other  parts  of  his  land,  including  tl 
of  use,  disposition,  and,  if  he  chose,  of  waste,  resulted  fr< 
guage  to  be  found  in  the  opinion  of  many  courts,  both  Engl 
American,  though  doubtless  in  some  instances  the  ezpressioni 
courts  were  mere  dicta,  or,  at  least,  should  be  construed  in 
tion  with  the  circumstances  to  which  they  were  addressed, 
in  Saddler  ▼.  Lee,  66  Ga.  45,  42  Anu  Bep.  62,  it  was  held  thj 
use  of  surface  water  flowing  regularly  in  well-defined  banks  i 
as  well  settled  as  any  legal  principle  can  be,  and  the  cui 
authorities  also  seems  to  be  as  well  settled  that  subsurface 
which,  without  any  distinct  channel,  percolates  in  veins,  oo 
filters  from  the  land  of  one  proprietor  into  that  of  another  gi 
latter  no  rights  thereto  which  the  law  recognizes."  "Wate 
is  the  result  of  natural  or  ordinary  percolation  through  the 
a  part  of  the  land  itself  and  belongs  absolutely  to  the  ownei 
land,  and  in  the  absence  of  any  grant,  he  may  intercept  and 
such  underground  percolations,  though  the  result  be  to  i 
with  the  sources  of  supply  of  springs  and  wells  on  adjacent 
Edwards  y.  Haeger,  180  111.  99,  54  N.  E.  176.  So,  in  Blood 
Ayers,  108  N.  Y.  400,  2  Am.  St.  Bep.  443,  16  N.  E.  433,  Judg 
speaking  of  such  waters,  said  that  they  belonged  to  the  o 
the  land  ''as  much  as  the  earth  and  the  minerals  beneath  i 
face;  and  none  of  the  rules  relating  to  watercourses  and  thei 
sion  apply.  The  only  exceptions  established  by  the  autho: 
that  of  certain  underground  streams  and  rivers  which  are 
and  notorious,  and  flow  in  a  natural  channel  between  definec 
A  few  such  exceptions  are  admitted  to  exist,  and  others  ma; 
but  outside  of  these,  subsurface  currents  or  percolations  are  : 
emed  by  the  rules  and  regulations  respecting  the  use  and  d 
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of  waiereonraeB,  and  they  may  be  intercepted  and  diverted  by  the 
owner  of  the  land  for  any  purpose  of  hia  own."  ]i£any  other 
American  caaes  might  be  cited  in  which  opinions  were  written  con* 
talnlng  statements  of  similar  import^  among  which  are  Prazier  t« 
Brown,  12  Ohio  St.  294;  Westmoreland  etc  Co.  ▼.  De  Witt,  130  Pa. 
St.  235,  18  AtL  724;  Metcalf  y.  Nelson,  8  a  Dak.  87,  59  Am.  St.  Eep. 
74e,  65  N.  W.  911;  Crescent  etc  Co.  y.  Silver  King  etc  Co.,  17  Utah^ 
444,  70  Am.  St.  Bep.  810,  54  Pac  244;  Willow  Creek  etc.  Co.  v. 
Michaelson,  21  Utah,  248,  81  Am.  St.  Bep.  687,  60  Pac.  943;  Wheelock 
y.  Jacobs,  70  Yt.  162,  67  Am.  St.  Bep.  659,  40  AtL  41.  All  of  the 
eaaea  heretofore  cited,  however,  were,  in  their  results,  perfectly  re- 
concilable with  what  is  everywhere  conceded  to  be  the  law  upon  the 
sobjecty  and  merely  sustain  land  owners  in  making  a  natural  and 
ordinary  use  and  improvement  of  their  property  which  incidentally 
tend  to  interfere  with  the  flow  of  percolating  waters  to  or  from  the 
landa  of  another.  This  cannot  be  affirmed  of  Chatfield  v.  Wilson,  28 
Yt.  49,  and  Huber  v.  Merkel,  117  Wis.  355,  98  Am.  St.  Bep.  933,  94 
K.  W.  354,  both  of  which  affirm  the  absolute  right  of  land  owners 
to  deal  with  percolating  waters  as  their  interest,  caprice,  or  malice 
may  suggest,  though  thereby  the  property  of  adjacent  owners  is  sub- 
stantially or  wantonly  injured,  and  the  later  case  even  maintains  that 
thia  right  of  the  landlord  is  a  vested  right  which  the  legislature 
cannot  impair  to  the  extent  of  prohibiting  him  from  the  needless 
discharge  of  waters  from  artesian  wells  on  his  lands,  though  such 
watera  are  percolating  and  such  discharge  draws  them  from  the 
landa  of  hia  neighbor  in  greater  quantities  than  they  would  flow  but 
for  such  wella.  We  shall  not  here  state  the  facta  of  this  case,  be- 
cause it  is  reported  in  this  series,  but  will  quote  the  following  an* 
nouncement  or  conclusion  of  the  court  for  the  purpose  of  showing 
the  extreme  views  which  are  promulgated  by  it:  ''It  seems  clear 
that  it  must  be  held  that  the  appellant  had  a  clear  right  at  common 
law,  resulting  from  hia  ownership  of  the  land,  to  sink  a  well  thereon 
and  use  the  water  therefrom  as  he  chose  or  allow  it  to  flow  away, 
r^ardleas  of  the  effect  of  such  use  upon  his  neighbors^  wells,  and 
that  such  right  is  not  affected  by  a  malicious  intent.  Whether  thia 
right  results  from  the  absolute  ownership  of  the  water  itself,  as 
stated  in  some  of  the  authorities,  or  from  a  mere  right  to  use  and 
divert  the  water  while  percolating  through  the  soil,  is  a  question 
of  no  materiality  in  the  present  discussion.  In  either  event  it  is  a 
property  right  arising  out  of  his  ownership  of  the  land,  and  is  pro- 
tected by  the  common  law  as  such.''  From  these  decisions  two  re- 
salts  inevitably  flow:  1.  Whoever  flnds  percolating  water  upon  hia 
land  may  do  with  it  whatsoever  he  pleases,  though  thereby  the  own- 
ers of  adjacent  lands  are  seriously,  and  even  irreparably,  injured 
with  the  exception  that  ordinarily  he  cannot  collect  it  in  a  body  or 
artiflcial  channel  and  discharge  it  upon  such  lands  to  their  injury; 
and  2.  He  may  be  despoiled  of  such  waters  by  the  owners  of  adjacent 
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lands  sad  others  whenever  It  is  possible  for  them  to  so  despoil  bi 
without  entering  npon  his  land.  We  believe  that  the  more  oareful 
considered  decisions  do  not  permit  either  resnlt,  and  that^  as  i 
timated  by  Judge  Shaw  in  McClintock  v.  Hudson,  141  CsL  276, 
Pac  847,  the  principal  case  and  others  establish  a  rule  with  respc 
to  waters  percolating  in  the  soil  which  makes  it  to  a  large  extc 
immaterial  whether  they  are  or  are  not  part  of  an  undergrou 
stream* 

XL  Intorf  erencas   and   DlainntlODa   to   Whieli   Land  Owner  M 

Bubinlt* 

As  to  the  extent  to  which  a  land  owner  must  submit  to  the  dimi 
tion  of  supply  of  waters  percolating  through  the  soil  of  his  Is 
it  will  be  found,  we  think,  that  the  rules  applicable  to  suri 
waters  are  substantially  applicable  to  percolating.  He  cannot, 
his  insistence  of  his  rights  to  percolating  waters,  deprive  his  ne 
bors  of  rights  which  naturally  accrue  to  them  as  the  owners 
lands  adjacent  to  his.  The  rights  of  each  land  owner  are  &bvioi 
to  some  extent  modified  by  the  rights  of  the  owners  of  adjacent  la 
His  rights  are  not  more  sacred  than  theirs,  and  they  need  not  3 
theirs  to  enable  him  to  have  a  more  exteneded  or  valuable  us 
his.  Each  may  employ  his  lands  for  the  ordinary  purposes  of 
tivation,  and  improve  them,  though  thereby  the  lands  of  others 
rendered  somewhat  less  valuable.  Each  must  submit  to  the  o 
ing  on  of  the  ordinary  processes  of  husbandry  in  the  ordinary 
Aer  on  the  lands  of  his  neighbor,  and  no  exception  is  permittc 
this  rule  when  waters  percolating  through  the  soil  are  by  such 
•cesses  diverted  therefrom  or  carried  oif  more  rapidly  th|ui  they  c 
wise  would  be,  or  intercepted  before  their  entry  therein.  Th< 
•of  one's  land  otherwise  lawful  is  not  made  unlawful  by  the 
that  it  prevents  water  from  percolating  to  the  lands  of  anoth 
hhstens  or  increases  its  departure  therefrom:  New  Albany  etc. 
OOk  V.  Peterson,  14  Ind.  112,  77  Am.  Dec.  60;  Mosier  v.  Caldw 
Nev.  363;  Frazier  t.  Brown,  12  Ohio  St.  294;  Buifum  v.  Harris, 
X  248;  Herriman  etc.  Go.  v.  Keel,  25  Utah,  96,  69  Pac.  719.  Thna, 
land  owner  has  the  right  to  have  wells  upon  his  premises  at  lea 
•domestie  purposes,  and  he  who  first  obtains  such  wells  cannot  pi 
bis  neighbors  from  doing  likewise  on  the  ground  that  the  ainki 
their  wells  diminished  or  wholly  prevents  the  flow  of  water  1; 
Koach  V.  Driscoll^  20  Conn.  533,  52  Am.  Dec.  352;  Greenleaf  ▼. 
cia,  18  Pick.  117;  Ocean  G.  0.  M.  A.  v.  Ashbury  Park,  40  N.  J.  E 
8  AtL  168;  Crescent  etc.  Co.  v.  Silver  King  etc.  Co.,  17  Uta] 
70  Am.  St.  Bep.  810,  54  Pac.  244;  nor  does  the  grant  of  an  eai 
to  draw  water  from  a  well  by  a  pipe  laid  in  the  ground  an 
at  the  time  of  the  grant  preclude  the  grantor  or  his  saccesi 
interest  from  digging  another  well  or  reservoir  on  this  land, 
the  effect  may  be  to  destroy  the  value  of  the  easement  by  di^ 
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the  water  which  otheiwise  percolated  into  the  well:  Davis  v.  Spanld- 
ing,  157  Mass.  431,  32  N.  E.  650.    A  spring  fed  by  percolating  waters 
is  subject  to  the  same  rule  as  a  well.    Hence  there  is  no  remedy 
where  waters  are  prevented  from  reaching  the  spring,  or  from  per- 
colating away  from  it,  by  wells  dng  on  the  adjacent  lands  or  by 
other  operations  there  conducted  in  the  ordinary  manner  and  wfaicfb 
the  land  owner  is  entitled  to  conduct  by  virtue  of  his  owner^lp 
of  the  soil:  Herriman  etc.  Co.  v.  Keel,  25  Utah,  96,  69  Pac  619; 
JCiUer  t.  Black  Bock  Springs  etc.  Co.,  99  Ya.  747,  86  Am.  Bt.  Bef^. 
924,  40  8.  £•  27.    So  a  landlord  may  construct  and  maintain  trenches 
and   ditches  at  the  boundaries  of  his  land  or   elsewhere  thereon, 
thou^  thereby  springs  and  wells  on  the  lands  of  the  neighbor  are 
made  less  valuable:  Southern  Pac.  B.  Co.  v.  Dufour,  95  Cal.  615, 
ZO  Fae.  783.    Probably  he  may  even  constniet  and  maintain  etxten- 
«vo  tnnnels  on  his  land,  though  they  Tesult  in  like  injury  to  his 
neighbors:  Williams  v.  Ladew,  161  Pa.  St.  288,  41  Am.  St.  Bep.  ^91, 
29  AtL  54;  Herriman  otc.  Co.  v.  Keel,  25  Utah,  96,  69  Pac.  719. 
Streets  aad  sewers  may  also  be  maintained,  -notwithstanding  their 
interforenee  with  percolating  waters:  Elster  v.  Springfield,  49  Ohio 
St.  82,  80  N.  K  274.    If  lands  are  used  for  mining  purposes,  as 
where  the  right  to  carry  on  a  mine  has  been  granted,  the  owner- 
ship of  the  surface  of  the  land  still  remaining  in  the  grantor  Wr 
his  ■aeeoMora  in  interest,  it  constitutes  no  valid  objection  to  tife 
mining  operatione  that  they  interfere  with  peroolating  waters 'to 
the  injury  of  the  owner  of  the  surface:  Whestiey  v.  Baugh,  25  Fa. 
St.  528,  64  Am.  Dee.  721;  Coleman  v.  Chadwiek,  80  Pa.  St '81,  m 
Am.  Bep.  93;  Trout  v.  McDonald,  83  Pa.  St.  144.    Where,  however, 
this  question  arises  between  the  owner  of  a  mine  and  owners  of 
adjacent  lands  who  have  not  by  grant  or  other  act  on  their  paft 
conferred  any  right  or  interest  upon  him,  it  would  seem  to  be  more 
diAenlt  of  solution.    It  voBsy  well  be  argued  that  mining  ^operations 
differ  from  the  ordinary  processes  of   hnebandry,  especially  when 
by  tunnels  or  oherwise  they  necessarily  deplete  the  adjacent  lands 
of  their  percolating  waters  or  prevent  such  watears  from  .entezing 
therefln.    Nevertheless^   the   only   decision   on   this   subject    coming 
within  onr  observation  maintains  that  for  injuries  thus  sustained 
by  reason  of  such  mining  operations  the  owner  of  the  adjacent  lands 
is  without  remedy:  Wheatley  v.  Bough,  25  Pa.  St  528,  64  Ajbl  Dee. 
721. 

In  the  eases  referred  to,  the  acts  permitted,  though  th^  io.Bome 
eoctent  incidentally  affected  the  land  owner's  enjojrment  of  peroolat- 
ing waters^  were  not  done  for  this  puxpese  nor  from  a. malieious.de- 
sire  to  injure  him  or  with  a  view  of  taking  water  which  was  his 
aa  part  of  his  land  and  adding  it  to  1^  lands  of  another  for  the 
purpose  of  profit  Every  ordinary  operation  of  husbandry,  though 
innocent  in  many  circumstances,  may  be  so  carried  on  as  to  mani- 
festly involve  injury  to  the  proprietor  of  adjacent  lands  'to  aa 
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tent  to  which  it  is  inequitable  to  require  him  to  submit.    Tl 
the  purposes  of  irrigation,  each  land  owner  maj  undoubtedly) 
some  extent  anj  water,  whether  surface  or  subterranean,  i 
forming  a  part  of  his  land,  but  while  the  extent  is  not,  we 
well  settled  judicially,  it  should  stop  short  of  depriving  hii 
bors  entirely  of  their  rights  otherwise  existing  to  so  use  lik 
for  a  like  purpose.    In  many  localities  the  construction  of  i 
ditches  along    the    side    or  near    lands  will    draw  off    the 
percolating  to  them  to  the  extent  of  rendering  them  subsl 
less  productive  and  prove  not  less  damaging  than  the  rem 
the  soil  itself,  and  the  water  may  be  thus  drawn  off  for  1 
pose  of  using  it  to  irrigate  the  adjacent  premises.    Whet 
may  be  done  and  the  result  still  be  held  damnum  absque  inj 
cannot  state,  but  to  us  it  appears  that  there  may  be  cases  i 
the  courts  must  interpose,  on  the  ground  that  the  one  land  o^ 
in  effect  taken  the  property  of  another  and  added  it  to  his  o 
that  if  percolating  waters  be  a  part  of  the  land,  there  is 
right  to  take  them  than  there  is  to  take  the  other  element 
together  with  the  water,  make  up  the  whole  land,  every 
which  is  equally  the  property  of  the  land  owner.     Each  Ian 
may,  in  the  exercise  of  the  ordinary  rights  of  ownership 
the  ordinary  course  of  business  and  husbandry,  incidental] 
the  rights  of  the  neighboring  land  owner  but  this  is  far  f roi 
ing  that  either  may  conduct  operations,  the  chief,  or.  perl 
only,  object  of  which  is  to  obtain  the  lands  of  his  neighbor 
part  thereof,  and  add  them  to  his  own.    Upon  this  subject 
vite  consideration  to  what  was  thus  said  in  Bassett  v.  Salisl 
Co.,  43  N.  H.  569,  82  Am.  Dec  179:  '*No  land  owner  has  an 
and  unqualified  right  to  the  unaltered  natural  drainage  or 
tion  to  or  from  his  neighbor's  land.    In  general,  it  would 
possible  for  a  land  owner  to  avoid  disturbing  the  natural 
tion  or  drainage,  without  a  practical  abandonment  of  all 
ment  or  beneficial  enjoyment  of  his  land.    Any  doctrine  th{ 
forbid  all  action  of  a  land  owner,  affecting  the  relations  at 
eolation   or   drainage   between   his   own   and   his   neighbors 
would  in  effect  deprive  him  of  his  property;  and  so  far  fro 
an  application  of  the  maxim,    'Gujus  est  solum,'    etc.,  wov 
a  general  denial  of  effect  to  it.    If  A  has  the  absolute  and  uni 
right  to  receive  from  and  discharge  into  the  adjoining  lai 
■iJl  the  drainage  and  percolation,  as  they  naturally  flow 
that  land  and  his  own,  this  is  substantially  a  right  to   a 
B's  land,  practically  depriving  the  latter   of  all  beneficia 
ment  of  his  property,  and  in  effect  amounting  to  an  apprc 
>of  it;  and  as  B  and  the  other  neighboring  land  owners  mi 
similar  rights,   the  improvement,   or  beneficial  occupation 
becomes  in  fact  impossible,  and  property  in  the  soil  for  n< 
>iisefol.  purposes   is   annihilated.    But   we   do   not   think   it 
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from  this,  as  some  recent  eases  have  held,  that  a  land  owner  has 
the  full  and  nnlimited  ownership,  and  the  absolute  and  unqualified 
lif  ht  of  control  of  all  water  in  or  upon  his  land,  not  gathered  into 
■atural  watercourses;  for  the  nonexistence  of  an  absolute  right  does 
aot  condnsiyely  disprove  the  existence  of  a  qualified  right.  Nor 
do  we  think  that  the  maxim  cited  can  be  applied  to  establish  an 
mqnalified  ownership  of  such  waters  in  all  cases,  any  more  properlj 
than  it  can  be  relied  on  to  prove  an  absolute  property  in  all  the 
air  within  one's  bounds.  If  the  land  owner  has  the  absolute  and 
nnqualified  ownership  of  all  such  water  in  or  upon  his  land,  his 
neighbor,  by  digging  or  otherwise,  has  no  more  right  to  take  away 
his  property  water  than  his  property  sand.  If,  as  respects  the  soil, 
he  may  dig  as  he  pleases,  he  is  still  in  general,  limited  by  the  rule 
that  in  digging  he  must  not  take  away  his  neighbor's  soil,  by  ef- 
fectually removing  its  natural  supports.  If  a  natural  pond,  of  uni- 
form depth,  is  equally  divided  between  two  land  owners,  or  if  they 
have  dug  a  well,  half  on  the  land  of  each,  it  perhaps  would  not  be 
claimed  that  one  may  pump  his  half  of  the  pond  or  well  dry,  without 
regard  to  the  half  of  his  neighbor.  But  however  this  may  be,  if 
the  water,  not  gathered  into  natural  courses,  belongs  absolutely  to 
the  owner  of  the  land,  because  it  is  part  of  the  soil,  and  for  that 
leaaoB  only,  it  must  be  subject  to  the  same  law  as  the  other  com- 
ponents of  the  soil^the  sand,  loam,  and  rock— which  may  not  or- 
dinarily be  removed  by  an  adjacent  owner,  by  the  withdrawal  of 
their  natural  supports;  for  the  maxim  from  which  such  ownership 
IS  dedneed,  when  applied  without  qualification,  as  it  must  be  to 
lead  to  this  conclusion,  allows  no  sound  distinction."  These  views 
were  reiterated  in  Swett  t.  Gutts,  50  N.  H.  439,  9  Am.  Bep.  276. 
In  neither  case  were  they  necessary  to  the  decision  of  the  question 
before  the  court  but  they  are  entitled  to  much  higher  rank  than 
ordinary  dicta,  because  in  both  cases  they  manifestly  resulted  from 
m  mature   consideration  of  the  principles  affirmed* 
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not  Submit. 

The  very  decided  weight  of  authority  supports  the  proposition 
that  a  land  owner  has  no  right  by  anything  done  on  his  land  to 
waste,  whether  through  malice  or  indifference,  the  percolating  waters 
there  found  or  which  he  therein  develops  or  brings  to  the  surface 
by  means  of  ditches  or  wells,  with  or  without  pumping  apparatus, 
if  by  such  waste  the  neighboring  land  owner  is  deprived  of  per- 
t<^^ftt^l»g  waters  which  otherwise  would  be  within  his  land  and  which 
he  there  has  a  necessity  for  using:  Barclay  v.  Abraham  (Iowa),  90 
N.  W.  1080;  Cheeley  v.  King,  74  Me.  164,  43  Am.  Bep.  569;  StiU- 
water  W.  Co.  v.  I^rmer,  89  Minn.  68,  post,  p.  541;  93  N.  W.  907; 
^iringfield  W.  W.  Co.  v.  Jenkins,  62  Mo.  App.  74;  Wheatley  v. 
Bangfa,  25  Pa.  Bt.  528,  64  Am.  Dec.  721;  Haldeman  v.  Bruckhart, 
45  P»c     St.  514|  84  Am.  Dec.  511;   contra,  Huber  v.  Merkel,  117 
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Wis.  355,  98  Am.  St.  Eep.  933,  94  N,  W.  854.  Thii  rule 
0istent  with  the  theory  that  a  land  owner  has  an  exclusi 
sponsible  ownership  of  whatever  percolating  waters  he  i 
in  his  land.  If  such  waters  are  property  in  the  sense  that  i 
parts  of  the  land,  his  neibhbors  can  have  no  equity  to 
him  from  wasting  them  if  he  chooses,  even  though  it 
and  was  intended  to  result  in  an  incidental  damage  to  th< 
deeisions  must  therefore  be  supported,  as  well  they  may  be 
assumption  that  hia  ownership  is  not  absolute,  but  is  qua 
the  ownership  in  the  proprietors  of  adjacent  land,  and  exi 
as  in  the  case  of  a  running  stream,  to  the  extent  of  alloT^ 
the  use  of  the  water  for  the  purposes  of  husbandry  and 
carrying  on  of  some  other  business  in  a  prudent,  rational 
a&d  without  any  unnecessary  or  unusual  impairment  of  the  : 
•f  neighboring  land  holders. 

It  is  perfectly  possible,  as  in  the  principal  case,  by  th* 
«f  wells  on  one's  premises,  with  and  sometimes  without 
of  pumping  operations,  ia  draw  off  waters  which  percolate 
the  lands  of  one's  neighbors,  and  thereby  make  such  land 
where  otherwise  they  would  be  highly  productive,  and  the 
4ff  such  wells  and  operations  may  be  to  sell  the  water  the 
▼eloped,  cr  to  make  some  use  of  them  commercial  in  its  na 
not  eapable  of  being  ranked  as  an  ordinary  process  of  hi 
or  a  process  to  which  one  land  owner  is  ordinarily  requirec 
mit  st  the  will  of  another.  The  process,  if  continued,  n 
generally  must,  result  in  the  drawing  to  the  wells  and 
of  all  the  percolating  waters  within  a  wide  area  and  in  z 
the  adjacent  lands  partiaUy  or  wholly  barren.  Generally,  i 
this  must  be  regarded  as  such  an  invasion  of  the  rights  of 
prietors  whose  lands  are  thus  injured  that  it  ought  not  t 
lowed.  Certainly,  there  are  decisions  not  in  conformity 
views.  Besides  the  eases  to  which  we  have  referred,  pi 
affirming  that  a  man  may  do  as  he  pleases  with  any  pe 
waters  which  he  may  be  able  to  find  on  his  lands,  there 
County  V.  Mississippi  etc.  Co.,  80  Miss.  535,  31  South.  905. 
case  it  appeared  that  in  a  neighborhood  in  whieh  wore  ae 
tesian  wells,  a  lumber  company  bored  four  more  and  plaee 
a  pipe  into  which  was  forced  compressed  air  of  such  pov 
greatly  increase  the  natural  flow  of  the  water  and  to  dim 
supply  of  plaintiff  and  of  all  private  wells  situate  in  the  ea 
The  purpose  of  thus  doing  was  to  supply  a  pond  for  logs  f i 
mill  operated  by  the  company.  It  appeared,  however, 
acts  of  the  defendant  were  done  in  good  faith  and  wit) 
desire  to  injure  anyone,  and  these  cireomstances  were  thou 
eient  to  justify  the  defendant  in  what  he  did  and  to  wai 
refusing  of  an  injunction  sought  on  behalf  of  the  county  w 
existing  well  had  been  greatly  diminished  in  flow  and  va] 
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court  said:  ''Tka  ri^t  to  bor«  for  water  to  be  used  on  the  land 
for  the  buaineM  uses  of  the  owner  of  the  land  is  fully  recognized.'^ 
▲•  a  general  role,  this  may  be  conceded,  but  that  it  is  applicable 
when  all  other  neighboring  land  owners  must  necessarily  lose  theiv- 
Tight  to  nae  for  business  or  other  purposes  the  water  percolating 
threngh  their  lands  may  well  be  doubted.  Possibly  the  case  cited 
may  be  defensiblci  but  it  is  certainly  questionable,  because  it  sua- 
tains  the  right  of  one  land  owner  to  percolating  waters  to  the  ex- 
tent of  deatroyiag  like  rights  of  other  land  owners  whose  equitiea 
are  ae  apparent  and  as  persuasive  as  his. 

The  owner  of  land  snnk  a  well  and  secured  a  flow  of  water  there- 
from rising  several  feet  above  the  surface  of  the  ground.  She  then 
erected  a  bathhouse,  and  pnmped  water  from  the  well  into  the 
house  and  the  bathtubs  therein,  and  built  up  a  large  and  profitable 
hvainew.  Subsequently  other  wells  were  eunk  in  the  came  neigh* 
borhood,  whereby  the  flow  of  the  water  in  her  wells  was  somewhat 
diminished.  Subsequently,  the  city  sunk  wells  on  its  premises  and 
araeted  waterworks  and  pumping  machinery,  and  pumped  therefrom 
•DCh  quantities  as  were  needed  for  the  city  supply,  and  thereby 
saused  the  flow  in  the  other  well  to  entirely  cease  at  such  times, 
as  the  pumping  operations  were  being  carried  on.  She  brought  an 
action  against  the  city  to  recover  compensation  for  damages  claimed 
to  have  resulted  from  its  act  in  diverting  the  water  from  her  well^ 
and  claimed  that  if  the  city  had  exercised  care  to  avoid  wasting  the 
water,  and  used  such  only  as  was  necessary,  no  injury  would  have 
lesnlted  to  the  plaintiS.  A  verdict  was  returned  and  a  judgment 
entered  in  her  favor.  It  was  held  to  be  clear  ''that  for  any  dam- 
age done  by  defendant  to  plaintiif  in  depriving  her  of  the  free  and 
accustomed  use  of  the  water  in  her  well  for  the  usual  domestic 
purposes,  the  city  would  be  liable,  because  in  any  event  its  use 
sf  the  water  was  for  extraordinary  and  artifleial  purposes";  and 
that  ''whether  defendant  would  be  liable  for  using  its  well  in  the 
supplying  of  water  to  the  inhabitants  of  the  city,  thereby  at  times 
interfering  with  the  plaintiff's  supply  of  water  for  the  purpose  of 
operating  her  bathhouse,  depends  on  the  reasonableness  of  defend- 
ant's nae  of  its  wells'';  and  that  ''the  reasonableness  of  the  use 
is  not  to  be  measured  by  the  wants  or  necessities  of  the  def  ondant,. 
but  it  is  to  be  determined  in  view  of  all  the  facts  and  circumstances 
and  in  view  of  the  number  and  wants  of  other  wells  on  the  stream"; 
and  that  "each  party,  'for  artificial  purposes,  had  the  right  to  use 
the  water,  and  each  was  bound  to  so  exercise  that  right  as  to  cause 
the  other  the  least  inconvenience  and  damage.  From  the  nature 
of  the  ease,  neither  of  the  parties  being  able  to  return  the  water 
to  the  stream  whence  it  came,  the  reasonableness  of  the  use  is  tu 
be  determined  in  view  of  that  as  well  as  other  facts.  Both  having 
aa  equal  right  to  the  water  for  artificial  uses,  neither  can  so  ex- 
Sffcise  that  right  as  to  wholly  deprive  the  other  of  its  use  at  am^ 
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time'':  Willia  ▼.  City  of  Perry,  92  Iowa,  297,  60  N.  W.  727. 
like  conclusion  was  reached  in  somewhat  similar  eircumstaneefl 
Smith  V.  City  of  Brooklyn,  46  N.  Y.  Supp.  141,  18  App.  Div.  I 
Smith  y.  Brooklyn,  160  N.  Y.  857,  54  N.  £.  787,  though  in  that 
well  as  in  the  Iowa  case,  the  assamption  seems  to  have  been  n 
that  the  waters  in  question  were  from  well-defined  subterran 
streams,  rather  than  from  percolating.  The  rule  was,  howe 
applied  by  the  courts  of  New  York  to  waters  of  this  claae 
ForbeU  t.  City  of  New  York,  164  N.  Y.  522,  79  Am.  St.  Bep. 
58  N.  E.  644,  a  case  wherein  it  appeared  that  the  defendant  i 
wells  upon  his  land,  drew  water  therefrom  for  the  purpose  of 
ehandise,  and  thereby  deprived  the  plaintiff  of  his  supply  of  ui 
ground  water.  In  sustaining  a  judgment  in  fayor  of  the  plaii 
the  court  of  appeals  said:  ''In  the  cases  in  which  the  lawfulne: 
interference  with  percolating  waters  has  been  upheld,  either 
reasonableness  of  the  acts  resulting  in  the  interference,  or  th( 
feasonableness  of  imposing  an  unnecessary  restriction  upon  the 
«r's  dominion  of  his  own  land,  has  been  recognized.  In  th( 
sence  of  contract  or  enactment,  whatever  it  is  reasonable  foi 
i>wner  to  d&  with  his  subsurface  water,  regard  being  had  t< 
definite  rights  of  others,  he  may  do.  He  may  make  tbe  most 
that  he  reasonably  can.  It  is  not  unreasonable,  so  far  as  is 
mpparent  to  us,  that  he  should  dig  wells  and  take  therefrom  a 
water  that  he  needs  in  order  to  the  fullest  enjoyment  and  u 
ness  of  his  land  as  land,  either  for  purposes  of  pleasure,  t 
productiveness  of  soil,  trade,  manufacture,  or  for  whatever  elt 
land  as  land  may  serve.  He  may  consume  it,  but  must  no 
charge  it  to  the  injury  of  others.  But  to  fit  it  up  with  wel 
pumps  of  such  pervasive  and  potential  reach  that  from  theii 
the  defendant  can  tap  the  water  stored  in  plaintiff's  land,  i 
all  the  region  thereabout,  and  lead  it  to  his  own  land,  a 
merchandising  it  prevent  its  return,  is,  however  reasonable  i 
appear  to  the  defendant  and  its  customers,  unreasonable  as 
plaintiff  and  others  whose  lands  are  thus  clandestinely  sappe 
their  value  impaired.  The  learned  trial  judge  found  that  tl 
«f  the  defendant  were  a  trespass.  No  doubt  trespass  can  b 
mitted  by  the  projection  of  force  beyond  the  boundary  oif  1 
where  the  projecting  instrument  is  operated.  Injuries  caui 
explosions  are  familiar  instances.  We  think  the  finding  justi 
the  particular  facts  of  the  case.  Force  is  not  necessarily 
violence.  It  may  be  produced  by  the  employment  of  such  n 
agencies  or  instruments  as  become  effective  by  the  eo-opera 
the  forces  of  nature,  and  such  is  the  case  before  us.'' 

A  railroad  company  sank  a  large  well  on  its  own    Isoid, 
was   fed   by  percolating   waters,   and    drew   therefrom    trwe 
thousand  gallons  of  water  per  day,  which  was  used  in   its 
ttyes  and  machine-shops,  and  thereby  destroyed  a   well    pT< 
t^ftiiig  on  adjacent  lands  and  there  used  for  domestie    p 


Dec.  1903.]    CuBTiK  v.  Salicon  Biybb  bto.  Ditch  Co.        75 

The  owner  of  the  latter  well  brought  an  action  against  the  rail- 
road company  for  the  damages  which  he  claimed  resulted  from  this 
obstmction  of  his  well.  A  yerdict  and  judgment  having  been  en- 
tered against  him,  he  appealed  to  the  court  of  civil  appeals,  where 
the  judgment  was  reversed  upon  the  authority  of  the  case  last  cited, 
and  the  views  expressed  in  the  quotation  made  therefrom  by  us 
were  approved:  East  t.  Houston  etc  B.  Co.  (Tex.  Civ.  App.)^  77 
a  W.  646. 

K«  ease  in  its  contribution  to  the  law  upon  this  subject  exceeds 
la  Talne  the  principal  case,  though  to  some  extent  that  value  may 
be  diminished  by  its  reliance  upon  the  peculiar  and  exceptional  cir- 
enmataaces  there  detailed.  These,  we  believe,  might  safely  have 
been  omitted  from  consideration,  and  the  doctrines  of  the  case  pro- 
mulgated as  applicable  to  every  part  of  the  Union  where  it  may 
happen  that  percolating  waters  exist,  but  in  such  limited  quantities 
that  an  act  done  by  one  land  owner  is  in  the  nature  of,  or  results 
in,  an  extraordinary  or  artificial  use  of  such  water  to  the  detrimeni 
of  aa  owner  of  adjacent  lands. 
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OOBPOBATION8.— Oral  Authority  is  Snfllcient  to  Anthorlsa 
the  Agent  of  a  Corporation  to  execute  a  promissory  note.     (p.  77.) 

OOBPOBATION,  Batiflcation  by  of  an  Unauthorized  Note. — 
If  a  note  purporting  to  be  the  note  of  a  corporation  is  executed 
without  authority  and  the  transaction  is  fully  entered  upon  its  books, 
and  it  retains  the  consideration  of  the  transaction  and  accepts 
aU  its  benefits,  it  must  be  held  to  have  ratified  the  execution  of  the 
note;  or  perhaps  it  is  more  accurate  to  say  that  an  estoppel  is  raised 
by  the  conduct  of  the  corporation  precluding  it  from  resisting  the 
enforcement  of  the  note.     (p.  77.) 

OOBPOBATION— Promissory  Note  Secured  by  a  Void  Mort- 
gage« — Though  a  note  and  mortgage  purporting  to  be  executed  by 
a  corporation  are  void  because  not  authorized  at  a  meeting  of  the 
board  of  directors  assembled  as  required  by  statute,  and  the  mort- 
gage is  never  ratified  in  writing  as  required  by  law,  yet  the  note 
may  be  ratified  by  the  acquiescence  of  the  corporation  or  the  reten- 
tion by  it  of  the  consideration,  and  when  so  ratified,  may  be  enforced. 
(p.  77.) 

BB8  JUDICATA.— A  Judgment  Denying  the  Bight  to  Fore- 
doae  a  Mortgage  against  a  corporation  on  the  ground  that  its  exe- 
cution was  not  authorized  or  ratified  in  the  manner  prescribed 
by  statute  is  not  an  adjudication  that  the  plaintiff  is  not  entitled 
to  enforce  the  promissory  note  to  secure  which  the  mortgage  pur- 
ports to  be  given.  Hence,  an  action  may  subsequently  be  main- 
on  sneh  note.     (p.  78.) 
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J.  P.  O'Brien,  for  the  appellant. 
J.  B.  Curtiny  for  the  respondent. 

•1^  HENSHAW,  J.  This  was  an  action  npon  a  pTomissory 
note  executed  by  the  corporation  to  Thomas  W.  Wells,  one  of 
its  directors^  and  by  him  assigned  after  maturity  to  plaintiff 
herein.  An  action  was  prosecuted  by  this  plaintiff  to  fore- 
close a  mortgage  given  by  the  corporation  to  secure  the  note. 
The  decision  of  this  court  iq>on  that  action  will  be  found 
reported  in  the  130th  volume  of  our  reports,  at  page  345 
That  opinion  contains  all  of  the  facts  pertinent  to  the  presen 
consideration.  It  was  there  held  that  the  mortgage  was  yoU 
But  while  the  note  and  the  attempted  mortgage  were  execute 
at  the  same  meeting  of  the  board  of  directors,  and  were  tht 
both  voidable  at  the  election  of  the  corporation,  the  requir 
ments  of  the  law  for  validating  such  an  instrument  as  a  moi 
gage  are  essentially  different  from  those  pertaining  to  the  li: 
validation  of  a  promissory  note.  Thus,  in  Curtin  v.  Salm< 
Eiver  etc.  Co.,  130  Cal.  345,  80  Am.  Hep.  132,  62  Pac.  5! 
above  quoted,  it  is  pointed  out  that  a  mortgage  to  be  effect: 
must  be  made  by  the  board  of  directors.  But,  under  the  p 
visions  of  the  act  of  1880,  the  consent  of  two-thirds  of  : 
stockholders  is  requisite  to  its  validity.  The  stockholders 
thus  made  a  component  part  of  the  power  to  make  a  m< 
gage  effective,  but  cannot  by  any  act  of  their  own  mak' 
mortgage  or  validate  one  that  has  *^*  not  been  previously 
thorized  and  executed  by  the  board  of  directors.  The  authoi 
tion  to  execute  a  mortgage  must  be  in  writing  (Civ.  Code, 
2309),  while  authority  to  execute  a  note  may  be  oral:  1  Ds 
on  Negotiable  Instruments,  sec.  274.  The  law  touching 
validation  of  a  promissory  note  irregularly  issued  by  a 
poration,  and  invalid  in  its  execution,  is  set  forth  in  Phi 
V.  Sanger  Lumber  Co.,  130  Cal.  431,  62  Pac.  749,  a  cas 
principle  almost  identical  with  the  one  under  considers 
There,  as  here,  the  action  was  upon  a  promissory  not< 
valid  in  its  execution;  there,  as  here,  the  plaintiff  claiir 
ratification;  there,  as  here,  the  corporation  received  the 
fits  of  the  loan  evidenced  by  the  note;  there,  as  here, 
knowledge,  and  by  long-continued  silence,  acquiesced  ii 
contract,  and  never  attempted  or  offered  to  rescind  ;  and 
as  here,  there  is  in  the  answer  of  the  corporation  no  of 
restore  the  consideration.  This  court,  in  holding  ths 
corporation  was  bound  by  its  specific  contract  under   ih 
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trine  ol  Tatification,  said :  ''Nor  will  the  result  be  changed  if  wa 
BflBume  that  there  waa  no  authority  originally  for  the  execu* 
lion  of  the  note.  An  agency  may  be  created  by  subsequent 
latifieation,  as  well  as  by  precedent  authority  (Civ.  Code^  sec. 
2307) ;  and  when  an  oiul  autiiorization  would  sufiBce  for  con- 
ferring an  agency;  it  will  be  ratified  by  accepting  or  retaining 
the  benefit  of  the  act  with  notice  thereof:  Ciy.  Code,  sec.  2310. 
The  oaae  here  comes  clearly  within  these  provisions.  Oral 
Mithority  is  sufficient  to  create  an  agent  to  execute  a  note  or 
notes  (1  Daniel  on  Negptiable  Instruments^  sec.  274) ;  and 
this  is  equally  true  in  the  case  of  corporations  as  of  natural  per- 
sons: Waterman  on  Goq)orations,  sec.  30;  Greig  v.  Riordan,  99 
CaL  322,  33  Pae.  913;  Crowl^  t.  Genesee  Co.,  55  CaL  273, 
The  transaction  in  this  case  was  fully  entered  in  the  books  of 
tlie  defendant,  and  notice  thus  imparted  to  it :  1  Waterman  on 
Corporations,  480;  Holden  t.  Hoyt,  134  Mass.  184.  After 
such  notice  it  retained  the  consideration  of  the  transaction^  and 
flras  accepted  its  benefits.  It  must  therefore  be  held  to  have 
imtified  the  transaction.^ 

This  language  mutatis  mutandis,  is  directly  applicable  to 
iiie  case  at  bar.  It  would,  perhaps,  be  more  technically  ac- 
eorate  to  say  that  an  estoppel  in  pais  was  raised  by  the  conduct 
"^  of  the  corporation  against  the  enforcement  of  the  note, 
nther  than  that  it  had  formaUy  ratified  it:  Blood  ▼.  La  Serena 
Land  etc  Co.,  113  Cal.  221,  41  Pac.  1017,  45  Faa  252.  But 
ee  file  l^al  efEect  is  the  same,  it  can  here  matter  but  little  by 
wlist  name  it  be  called. 

Except  for  this  ratification  or  for  this  estoppel,  it  is  un- 
questionably true  that  plaintiff  could  not  enforce  the  contract 
evidenced  by  the  promissory  note,  since  it  would  in  no  sense 
hsre  been  the  contract  of  the  corporation.  And  in  such  cases, 
as  the  authorities  all  hold,  the  recovery  of  the  plaintiff  must 
be,  not  on  the  express  contract,  which  is  invalid  or  void,  but 
for  money  had  and  received,  quantum  meruit,  quantum  vale- 
fast,  or  indebitatus  assumpsit^  as  the  facts  may  warrant.  But 
Iwre  the  cause  of  action  is  directly  upon  the  promissory  note 
originally  invalid,  but  made  valid  by  the  conduct  of  the  cor- 
poration. Such  an  action  is  itself  sustainable  under  all  of  the 
snthorities  dealing  with  like  facts.  We  have  already  cited 
PlnUipe  V.  Sanger  Lumber  Co.,  180  CaL  431,  62  Pac.  749,  as 
being  directly  in  point.  There  may  be  added  from  our  own 
ebit^  UnderMU  ▼.  Santa  Barbara,  93  CaL  306,  28  Pac.  1049 ; 
San  Diego  v.  Pacific  Beach  Co.,  112  Cal.  61,  44  Pao.  333 ;  Illi- 
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nois  Trust  etc.  Bank  v.  Pacific  By.  Co.,  117  CaL  332,  49  Pac, 
197;  Gribble  v.  Columbus  Brewing  Co.,  100  CaL  71,  34  Pac, 
527;  and  Blood  y.  La  Serena  Land  etc.  Co.,  113  CaL  221,  41 
Pac.  1017,  45  Pac.  252;  and  elsewhere  reference  may  be  made 
to  Besiek  v.  Thomas,  66  Fed.  104;  Witter  v.  Grand  Eapids 
Flour  Mill  Co.,  78  Wis.  643,  47  N.  W.  729 ;  Hotel  Co.  v.  Wade, 
97  U.  S.  13 ;  Union  Pac.  By.  Co.  v.  Chicago  etc.,  61  Fed.  326. 

It  is  further  contended  that  by  reason  of  plaintiff's  former 
notion  to  foreclose  the  mortgage,  and  his  failure  therein,  by 
reason  of  the  decision  against  the  validity  of  the  mortgage, 
he  is  estopped  from  prosecuting  this  action,  and  that  the 
former  judgment  is  a  bar.  It  is  to  be  noticed,  however,  that 
the  decision  itself  in  the  former  case  limits  its  applicability 
strictly  to  the  question  of  the  mortgage  lien,  saying :  ^'Whether 
the  defendant  would  be  estopped  from  contesting  the  claim  of 
the  plaintiff  to  recover  the  moneys  advanced  to  it  by  him  is  not 
here  involved.  The  plaintiff  seeks  by  this  action  the  sale  of 
the  defendant's  property  in  payment  of  the  note  held  by  him, 
but  unless  the  defendant  has  created  a  lien  upon  the  property, 
the  plaintiff  cannot  maintain  the  present  action  ^^^  for  com- 
pelling its  sale.''  The  question  there  presented  was  one  ad- 
dressed to  equity  for  the  foreclosure  of  an  alleged  lien  created 
apon  real  property.  In  an  action  to  foreclose  a  mortgage  the 
mortgaged  premises  constitute  the  primary  fund  out  of  which 
the  debt  is  to  be  paid,  and  a  personal  judgment  can  only  follow 
after  the  exhaustion  of  the  security.  The  effect  of  that  deci- 
sion is,  that  there  was  not,  and  never  had  been,  any  security 
for  the  promissory  note.  In  the  present  action  the  plaintiff 
seeks  enforcement  of  the  contract  evidenced  by  a  promissory 
note  which  is  not,  and  never  was,  secured.  That  he  is  en- 
title to  prosecute  such  an  action,  even  though  an  abortive  at- 
tempt was  made  to  give  security,  is  decided  in  Powell  v.  Pat- 
terson, 100  Cal.  236,  34  Pac.  677,  where  the  plaintiff  brought 
suit  to  foreclose  a  mortgage  which  was  void.  There  was  pre- 
tended security,  but  in  fact  no  security  at  all,  and  this  court 
held  that  as  the  mortgage  sought  to  be  foreclosed  was  void  and 
of  no  effect,  the  plaintiff  was  entitled  to  a  personal  judgment 
upon  the  note.  If  in  that  case  it  was  permissible  for  the  court, 
in  an  action  brought  specifically  to  foreclose  a  mortgage,  to 
declare  the  security  void  and  ttill  render  a  personal  judgment 
for  the  amount  of  the  note,  no  reason  can  be  perceived  why  a 
plaintiff  in  a  separate  action  at  law  upon  the  note  alone  should 
not  be  entitled  to  his  recovery. 
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In  conclusion,  it  may  be  said  that  if  the  ruling  of  the  court 
b  refusing  to  strike  out  certain  parts  of  plaintiff's  complaint 
was  technically  erroneous,  it  worked  no  possible  injury  to  the 
defendant.  The  evidence  was  sufiBcient  to  establish  knowledge 
and  acquiescence  upon  the  part  of  the  corporation  and  it» 
members. 

The  judgment  and  order  appealed  from  are  affirmed* 

HcFarlandy  J.,  and  Lorigan,  J.,  concurred. 
Hearing  in  Bank  denied. 


A  Corporation,  by  receiving  the  benefits  from  the  performanee 
of  a  contract,  may  be  estopped  to  set  tip  the  defense  of  ultra  viresr 
Yonght  ▼.  Eastern  BTdg.  etc.  Assn.,  172  N.  Y.  508,  92  Am.  St.  Bep. 
761,  65  N.  E.  496;  Wuerfler  ▼.  Trustees  of  Grand  Grove,  116  Wis. 
19,  96  Am.  St.  Rep.  940,  92  N.  W.  433;  White  v.  Commercial  etc. 
Bank,  66  S.  C.  491,  97  Am.  St.  Bep.  803,  45  S.  £.  94.  And  a  cor- 
poration may  ratify  the  unauthorized  acts  of  its  agents:  Washing- 
ton Sav.  Bank  v.  Butchers'  etc.  Bank,  107  Mo.  13?,  28  Am.  St. 
Rep.  405,  17  8.  W.  644;  Sherman  Center  etc.  Co.  v.  Morris,  43  Kan. 
282,  19  Am.  St.  Rep.  134,  23  Pac.  569.  See,  however,  McNulta  v. 
Com  Belt  Bank,  164  111.  427,  56  Am.  St.  Rep.  203,  45  N.  E.  954. 
Thos,  where  a  mortgage  is  signed  by  its  president  and  secretary 
without  authorization  by  resolution,  but  the  corporation  receives 
the  benefits  of  the  mortgage,  the  defects  in  its  execution  will  be 
deemed  cured  by  acquiescence  and  ratification:  Dexter-Horton  & 
Co.  V.  Long,  2  Wash.  435,  26  Am.  St.  Rep.  867,  27  Pac.  271;  Wright 
V.  Hughes,  119  Ind.  324,  12  Am.  St.  Rep.  412,  21  N.  E.  907.  But 
see  Duke  v.  Markham,  105  N.  C.  131,  18  Am.  St.  Rep.  389,  10  S.  E. 
1017.  Ratification,  however,  cannot  give  effect  to  an  unauthorized 
act,  unless  the  person  or  corporation  making  the  ratification  could 
in  the  first  instance  have  authorized  the  act:  Curtin  v.  Salmon 
Biver  etc.  Co.,  130  Cal.  345,  80  Am.  St.  Rep.  132,  62  Pac.  552.  See, 
too,  Lyndon  Mill  Co.  v.  Lyndon  Literary  ete.  Inst.,  68  Yt  581»  25 
Am.  fit.  Bep.  783,  22  Aa  575. 


40  Ambbioan  State  Bepoets,  Vol.  99.    [California^ 


ESTATE  OP  McKEAG. 

[141  CaL  403,  74  Pao.  1039.] 

PABSM7  AMB    CHIIJ>— Adoption    Proceedings.— The    fact 

that  the  father  of  fhe  child  adopted  appeared  before  the  judge  is 
vuffieientlj  established,  -  on  a  collateral  attack  on  the  adoption,  hj 
the  statement  in  the  order,  that  the  petitioner  and  the  minor  ehildf 
and  all  perMins  whose  consent  is  necessary  haye  appeared  herein  as 
provided  by  law.     (p.  83.) 

PABENT  Ain>  OUUiD— Adoption  Proceedings,  Construction 
Df. — ^While  proceedings  under  the  statute  for  the  adoption  of  a 
minor  child  are  not  strictly  judicial,  they  call  for  the  exercise  of 
judicial  functions,  and  m  construing  them  such  a  reasonable  con- 
struction should  be  given  as  will  sustain,  rather  then  defeat,  the 
object  they  have  in  view.     (p.  84.) 

PABENT  AND  OHIIJ>— Adoption  Pioceedings.— Failure  of 
the  Court  to  Examine  the  Child  or  its  Parents  or  the  Persons  Pur- 
porting to  Adopt  it  is  an  error  of  procedure  which  cannot  affect  the 
validity  of  the  adoption,  where  the  court  had  obtained  jurisdiction 
of  all  the  parties,     (p.  85.) 

PAItBNT  AND  CHIIJ) — Adoption  Proceedings— EstoppeL-* 
One  Claiming  Under  a  Deceased  Adopting  Parent  is  estopped  from 
questioning  the  validity  of  the  adoption,  if  such  parent,  in  his  life- 
time, was  so  estopped,     (p.  86.) 

PABENT  AND  CRTLD—Adoption  Proceedings— EstoppeL — 
An. Adopting  Parent  with  "Whom  an  Adopted  Child  Lives  is  estopped 
from  questioning  the  validity  of  the  adoption  proceedings  on  the 
ground  of  mere  irregularities  not  involving  the  jurisdiction  of  the 
judge,     (p.  85.) 

PABENT  AND  CHELD.— An  Adopted  Child  has  the  Bight  to 
Nominate  an  Administrator  of  the  Deceased  Adopting  Parent  where, 
as  such,  she  is  sole  heir  of  his  estate,     (p.  87.) 

W.  M.  Cannon  and  Frank  Freeman^  for  the  appellant 
McCoy  ft  OanSy  for  fhe  respondents* 

^^*  LOBIGAN,  J.  This  is  an  appeal  from  an  order  of  the 
superior  court  of  Shasta  county,  refusing  to  revoke  letters 
of  administration  in  the  above  estate,  and  the  real  point  in- 
Tolved  is  as  to  the  validity  of  certain  adoption  proceedings. 

The  respondent  Charles  J.  Teass  is  the  husband  of  Helen 
McKeag-TeasSy  and  was  appointed  administrator  of  said  es- 
tate upon  the  request  of  his  wife,  who  claimed  to  be  the 
adopted  daughter,  and,  as  such,  sole  heir  of  deceased.  At  the 
time  of  the  alleged  adoption,  Mrs.  Teass,  then  Helen  Skeels, 
was  a  minor,  over  the  age  of  twelve  years,  and  the  daughter 
t>f  Spencer  L.  and  Anna  E.  Skeels. 

On  December  2,  1895,  William  McKeag  and  the  deceased, 
Cora  v.  McKeag,  his  wife,  jointly  applied  to  the  judge  of  the 
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«Qperior  court  of  Shasta  county  for  an  order  of  adoption  by 
them  of  said  child,  and  filed  therewith  their  written  agreemonfe 
of  adoption  required  by  law.  The  written  consent  of  said 
minor  was  likewise  filed,  together  with  that  of  her  father  and 
mother  consenting  to  and  authorizing  the  making  of  such  order 
of  adoption. 

Thereafter  the  judge  of  said  superior  court  made  and  filed 
an  order  for  the  adoption  by  said  William  and  Cora  V.  Mc- 
Keag  of  said  minor,  which  order  recited,  among  other  things: 
**That  the  petitioners  and  said  minor  child,  and  all  persc^ns 
whose  consent  is  necessary,  have  appeared  herein  as  provided 
by  law,  and  ....  it  is  hereby  ordered  that  said  petitioners 
William  McKeag  and  Cora  V.  McKeag,  his  wife,  adopt  said 
minor  child  ....  and  said  minor  child  shall  be  treated  by 
tiiem  in  all  respects  as  their  own  lawful  child  should  be 
treated,  including  the  right  of  inheritance,  ....  and  shall 
i)ear  to  each  other  and  toward  each  other  the  relation  and 
relations  of  parents  .  •  •  .  and  child.^ 

Prior  to  said  adoption  said  minor  had,  for  some  six  or 
teven  yean,  been  living  with  said  William  and  Cora  McEeag, 
and  after  said  adoption  continued  to  live  with  them  until  their 
death — ^William  McKeag  dying  a  couple  of  years  before  his 
wife.  William  and  Cora  V.  McKeag  had  no  other  children, 
^'^^  and  a  strong  feeling  of  parental  love  and  affection  existed 
at  mil  times  between  the  adoptive  parents  and  said  child,  and 
so  continued  to  the  death  of  the  former. 

Said  Cora  Y.  McKeag  died  intestate  in  Shasta  county  in 
July,  1901,  and  after  the  issuance  of  letters  of  administration 
to  said  respondent,  the  appellant,  a  sister  of  said  deceased, 
claiming  to  be  one  of  the  heirs  at  law,  petitioned  to  have  the 
letters  issued  to  respondent  revoked,  and  letters  issued  to  her- 
self, which  petition  was  denied. 

Upon  the  hearing  in  the  lower  court,  the  validity  of  the 
adoption  proceedings  was  the  sole  point  in  issue,  as  it  is  the 
sole  question  for  determination  here. 

The  appellant  claims:  1.  That  the  judge  before  whom  the 
adoption  proceedings  were  had,  acquired  no  jurisdiction  to 
make  the  order  of  adoption,  because  the  father  of  the  minor 
child  did  not  appear  personally  before  him  during  any  part 
of  the  proceedings;  and  2.  That  neither  the  adopting  parents 
aor  the  father  of  the  minor,  nor  the  minor  herself,  were  ex- 
amined by  the  judge  on  the  hearing,  either  separately,  or  at 
alL 

81  Bep^  YoL   09H{ 
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Upon  the  first  point  it  is  insisted  that  it  is  not  enough 
for  the  adoption  proceedings  to  show  that  the  father  con- 
sented in  writing  to  the  adoption  of  his  child,  but  that  the 
order  of  adoption  should  affirmatively  show  that  he  was  ac- 
tually present  at  the  hearing  upon  the  petition.  We  think, 
however,  on  this  collateral  attack,  that  the  fact  does  suffi- 
ciently appear  upon  the  face  of  the  order  from  the  recital 
therein  ''that  the  petitioner  and  said  minor  child,  and  all  per- 
sons whose  consent  is  necessary,  have  appeared  herein  as  pro- 
vided by  law,** 

In  Estate  of  Camp,  131  Cal.  470,  82  Am.  St  Eep.  371, 
63  Pac.  736,  it  is  said :  ''While  the  proceedings  for  the  adoption 
of  a  minor  child  do  not  constitute  judicial  proceedings,  and 
{he  order  of  the  judge  therein  is  not  the  judgment  of  a 
oourt^  yet  under  section  227  of  the  Civil  Code,  the  judge  of  the 
superior  court  has  been  designated  as  a  tribunal  for  that  pur- 
pose, and  in  the  performance  of  his  duties  thereunder  exercises 
judicial  functions.  It  is  a  well-settled  rule  that  when  the  ju- 
risdiction of  an  inferior  or  special  tribunal,  or  its  power  to 
act  in  any  particular  *^  case,  depends  upon  the  existence  of  a 
fact  which  is  to  be  established  before  it  by  extrinsic  evidence, 
the  determination  of  that  fact  by  the  tribunal  cannot  be  ques- 
tioned in  a  collateral  attack  upon  its  order Whether  the 

children  had  been  abandoned  by  their  parents  was  a  jurisdic- 
tional fact  to  be  determined  by  tiie  judge  upon  the  evidence  pre- 
sented to  him  before  he  was  authorized  to  entertain  the  peti- 
tion for  their  adoption,  and  the  recital  in  his  order  that  it 
appeared  to  his  satisfaction  that  they  had  been  abandoned  by 
their  parents  was  a  determination  of  this  fact  which  cannot 
be  questioned  in  a  collateral  attack  upon  the  order.  Other- 
wise, the  existence  of  this  fact  and  the  status  of  the  children 
would  be  always  uncertain,  since  the  evidence  might  not  be 
the  same  at  all  investigations,  and  might  be  regarded  with  dif- 
ferent effect  by  different  tribunals,  and  the  adoption  be  held  by 
one  court  to  have  been  valid,  while  another  court  would  hold 
it  to  have  been  of  no  avaiL  Whether  the  parents  of  the  child, 
in  a  direct  proceeding  against  the  adopting  person  for  the 
recovery  of  the  persons  of  the  children,  would  be  bound  by 
the  determination  of  the  judge,  is  not  involved  herein.'' 

So,  in  the  case  at  bar,  it  was  a  jurisdictional  fact,  to  be 
determined  by  the  judge  from  extrinsic  evidence,  whether 
the  consent  of  the  father  was  necessary  to  the  adoption,  and. 
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if  80,  to  require  his  presence  before  him  at  the  hearing.  While 
the  general  role  is,  that  a  child  cannot  be  adopted  without 
the  consent  of  its  parents,  there  are  seyeral  exceptions  to  the 
rule;  as,  for  instance,  if  either  parent  has  been  deprived  of 
civil  rights^  or  adjudged  guilty  of  cruelty  or  adultery,  and 
for  that  reason  divorced,  or  adjudged  an  habitual  drunkard, 
or  has  abandoned  the  child.  In  any  of  these  cases  the  consent 
or  presence  of  such  parent  is  unnecessary.  Otherwise  it  is. 
Upon  the  appearance  before  the  judge  of  the  persons  seeking 
to  adopt  the  child  and  the  child,  he  acquires  jurisdiction  to 
entertain  the  petition  for  adoption,  but  at  this  point  it  is  only 
jurisdiction  to  preliminarily  investigate  and  determine  whether 
the  presence  at  the  hearing  of  the  parents  of  the  minor  child 
is  necessary  or  not 

One  parent  being  present  and  consenting,  it  is  still  in- 
cumbent upon  the  judge  to  ascertain  whether  the  consent  and 
presence  of  that  parent  alone  is  necessary  to  the  relinquish- 
ment *^*  of  the  child,  and  to  confer  full  jurisdiction  to  pro- 
ceed with  the  hearing  and  make  the  order  of  adoption. 

If  it  should  be  ascertained  upon  such  inquiry  that  the 
child  has  another  parent  living  who  possesses  a  right  to  its 
care,  custody  or  control,  it  is  the  duty  of  the  judge  to  decline 
to  proceed  with  the  hearing  on  the  petition  until  the  consent 
and  presence  of  such  parent  are  had;  on  the  other  hand, 
should  the  inquiry  disclose  that  such  parent,  if  living,  comes 
within  any  of  the  exceptions  of  the  statute^  the  consent  or 
presence  of  such  parent  is  unnecessary.  In  all  cases  it  be- 
comes necessary  to  determine  this  jurisdictional  fact.  In  the 
case  at  bar  it  must  be  presumed  that  the  judge  properly  dis- 
charged his  official  duty,  and,  in  the  absence  of  any  express 
finding  that  the  presence  of  the  father  was  unnecessary,  by 
reason  of  coming  within  any  of  the  exceptions  (and  the  pre- 
sumption is  in  favor  of  the  general  rule,  not  of  the  excep- 
tion), determined  that  his  presence  was  necessary,  and  re- 
quired it,  and  in  harmony  with  his  written  consent  the  father 
actually  appeared  at  the  hearing,  and  that  the  fact  of  such 
actual  presence  is  embraced  in  the  finding  '^that  all  persons 
whose  consent  is  necessary  have  appeared  herein  as  provided 
by  law.** 

The  finding,  it  is  true,  is  somewhat  open  to  the  objection 
that  it  is  equivocal  and  uncertain  in  its  language.  It  might 
have  been  more  definite.  In  fact,  in  the  various  cases  affect- 
ing adoption  proceedings  which  have  required  the  attention 
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of  this  court,  much  of  the  difficulty  in  considering  them 
has  arisen  from  the  apparent  inattention  to  the  plain  pro- 
▼isions  of  the  statute;  these  provisions  are  so  simple,  and  so 
much  depends  upon  substantial  compliance  with  them,  par- 
ticularly as  to  the  future  interests  of  the  child,  that  the  sim- 
plicity of  the  one  and  the  paramount  interest  of  the  other 
should  command  more  attention  at  the  hands  of  the  judge 
called  upon  to  act  While  proceedings  imder  the  statute  are 
not  strictly  judicial,  they  call  for  the  exercise  by  the  judge  of 
judicial  functions,  and  in  construing  them  such  a  reasonable 
construction  should  be  giyen  them  as  will  sustain  rather  than 
defeat  the  object  they  have  in  view. 

There  is  nothing  that  can  be  said  against  the  policy  of 
adoption  laws;  there  is  everything  that  can  be  said  in  their 
^^^  favor.  Under  them,  innocent,  parentless  and  abandoned 
children  are  withdrawn  from  the  charity  of  public  institutiona, 
and  provided  with  comfortable  homes  and  affectionate  foster 
parents. 

Unfortunate  children,  whose  parents,  through  overwhelm- 
ing adversity,  or  the  infirmities  of  their  nature,  are  unable 
to  care  and  provide  for  them,  are  placed  in  cheerful  homes, 
under  the  care  and  control  of  adoptive  parents  willing  and 
able  to  provide  for  their  protection  and  comfort. 

Under  the  beneficent  provisions  of  these  statutes,  such  chil- 
dren are  accorded  advantages  and  opportunities  for  better  moral, 
intellectual,  and  material  advancement;  a  measure  of  happi- 
ness is  secured  to  the  adoptive  parents  and  the  child  adopted, 
imder  the  reciprocal  influences  of  filial  and  parental  affection, 
and  inasmuch  as  the  development  of  the  child  into  a  valuable 
member  of  society  and  an  upright  citizen  depends  upon  healthy, 
moral  home  influences  and  parental  solicitude,  to  that  all-im- 
portant extent,  then,  under  these  laws,  are  the  best  interests 
of  society  and  the  state  conserved. 

Becognizing  these  good  results,  courts  are  more  and  more 
inclined  to  an  abandonment  of  the  old  rule  of  strict  construc- 
tion and  to  place  a  fair  and  reasonable  construction  upon  pro- 
ceedings under  the  statute,  with  a  view  of  sustaining  the  as- 
sumed relationship,  particularly  against  a  collateral  attack 
by  jstrangers  to  the  proceedings,  whose  only  interest  is  to  de- 
feat the  relations  which  the  adoptive  parents  always  recog- 
nized and  never  questioned,  so  that  they  may  succeed  to  an 
estate  from  which,  by  the  very  fact  of  adoption,  the  adoptive 
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parents  intended  they  should  be  excluded  in  favor  of  the 
adopted  child. 

As  to  the  second  point  urged  by  counsel  for  appellant,  that 
neither  the  adoptive  parents,  nor  the  father  of  the  minor, 
nor  the  minor,  were  examined  at  the  hearing,  we  think  it  is 
without  merit 

The  court,  having  obtained  jurisdiction  of  the  parties,  the 
failure  of  the  judge  to  examine  these  parties  was  an  error 
of  procedure  which  cannot  affect  the  validity  of  the  adoption: 
In  re  Johnson,  98  CaL  642,  83  Pac.  463.  While  it  was  especi- 
ally held  that  the  examination  of  a  child  under  twelve  years 
of  age  was  discretionary  with  the  judge,  the  trend  of  the  de- 
cision ^^^  is  to  hold  that  the  examination  of  the  other  persons 
appearing  before  the  judge  is  not  absolutely  necessary  to  give 
effect  to  the  order  of  adoption.  The  court  there  says:  "The 
essential  foundation  of  the  proceeding  is  the  consent  of  the 
persons  named  in  the  statute,  and  when  this  has  been  given  in 
the  presence  of  the  proper  judge,  and  manifested  in  writing  and 
bj  the  order  of  such  judge,  the  contract  cannot  be  declared 
invalid  because  of  some  merely  technical  objection  to  the 
manner  in  which  the  judge  who  signed  the  order  of  adoption 
may  have  discharged  his  duty  in  the  premises.^' 

Without,  however,  discussing  this  point  further,  we  are  sat^ 
isfied  that  appellant  claiming  under  Cora  Y.  McKeag,  the  adop- 
tive mother,  is  estopped  as  effectually  as  she  would  be  in  her 
lifetime  from  questioning  the  validity  of  the  adoption  proceed- 
ings— certainly^  at  least,  to  the  extent  that  any  irregularities 
in  the  method  of  procedure  are  invoked  to  disturb  them,  The 
deceased  in  her  lifetime  could  not  have  questioned  them,  and 
appellant  stands  in  no  better  right  to  attack  them  than  the  de- 
ceased would  have  had. 

In  In  re  Williams,  102  Cal.  81,  41  Am.  St.  Rep.  163,  36  Pac 
409,  this  court  says:  *TJndoubtedly,  the  judge  ought,  in  the 
orderly  and  proper  discharge  of  his  duty,  to  conform  to  this 
direction  of  tiie  law  (examination  of  all  parties),  but  his  omis- 
sion to  do  so  would  not  render  the  contract  absolutely  void. 
The  deceased  voluntarily  entered  into  the  contract  of  adoption 
under  consideration  h^e,  and  received  in  his  lifetime  the  bene- 
fits resulting  from  the  relation  thus  created — ^the  society,  affec- 
tion, and  devotion  of  an  adopted  daughter — and  no  principle 
of  law  or  equity  will  permit  the  appellants  claiming  under  him 
to  avail  tfasonselves  of  this  technical  departure  from  the  direo 
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tion  of  the  statute,  to  defeat  the  rights  of  respondent  growing 
out  of  the  contract,  the  validity  of  which  was  never  disputed 
by  the  deceased,  and  which  has  been  folly  performed  by  all 
the  parties  to  it.** 

In  In  re  Evans,  106  Cal.  665,  89  Pac.  861,  the  court  ex- 
presses the  same  view  in  the  following  language:  'Marions  ir- 
regularities in  the  proceedings  are  urged,  but,  after  these 
papers  were  executed  before  the  judge,  and  this  man  and  this 
child  lived  together  as  father  and  daughter  for  ten  year?  and 
down  to  ***  the  day  of  his  death,  it  requires  more  than  mere 
irregularities  to  brush  aside  and  annul  a  relationship  entered 
into  with  all  honesty  of  purpose,  lived  up  to  for  many  years, 
and  only  severed  by  the  hand  of  death.**    To  the  same  effect 
are  In  re  Johnson,  98  Cal.  545,  33  Pac.  460 ;  Estate  of  Camp, 
131  CaL  471,  82  Am.  St.  Bep.  371,  63  Pac.  736 ;  Van  Fleet  on 
Collateral  Attack,  sec.  408;  Sewall  v.  Robert,  115  Mass.  276; 
Parsons  v.  Parsons,  101  Wis.  83,  70  Am.  St  Hep.  894,  77  N.  W. 
147 ;  Van  Matre  v.  Sankey,  148  111.  536,  39  Am.  St.  Rep.  196, 
86  N.  E.  628 ;  Nugent  v.  Powell,  4  Wyo.  201,  62  Am.  St.  Rep 
17,  83  Pac.  23;  and  Appeal  of  Wolf  (Pa.),  13  AtL  764. 

In  Nugent  v.  Powell,  4  Wyo.  201,  62  Am.  St  Rep.  17,  3: 
Pac.  23,  it  is  said:  'Notwithstanding  these  proceedings  i 
adoption,  the  father  might  at  any  time  since  tiiey  took  plac 
have  brought  an  action  for  the  possession  or  custody  of  i\ 
child,  and  no  one  will  contend,  or  perhaps  can  snccessf  ully  co 
tend,  that  in  such  case  these  adoption  proceedings  would  co 
stitute  a  bar  to  the  father's  action,  or  that  they  were  conclusi 
upon  him.  But  it  does  not  follow  that  because  the  adopti 
proceedings  were  not  conclusive  upon  the  father,  they  w 
not  conclusive  upon  the  parties  to  the  proceedings  and  tl 
privies;  on  the  contrary,  we  think  they  are,  and  so- hold.*' 

In  the  last  case  above  cited — Appeal  of  Wolf — ^the  doct: 
is  clearly  stated  as  follows,  and  we  set  it  forth  somewha 
length  as  directly  applicable  to  the  case  at  bar:  '^Nearly  ' 
years  after  the  decree  was  entered,  and  more  fhaxi  one 
after  the  death  of  her  adopted  father,  his  administrator 
collateral  heirs  come  into  court  and  ask  that  this  decr< 
adoption  be  vacated.  They  are  not  here  in  the  interest  < 
behalf  of  the  innocent  subject  of  adoption,  but  decidedly  a^ 
the  same.  They  are  eitiier  strangers  to  the  adoption, 
therefore,  have  no  standing  in  court,  or  they  are  priv^ 
blood,  or  in  law,  and  stand  in  the  shoes  of  Samnel  Sn 
through  and  under  whom  they  claim.    Surely,  Samuel  Sj 
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if  liyingy  could  not  be  heard  in  this  court  questioning  its  decree 
made  at  his  solicitation.  He  invoked  the  jurisdiction  of  the 
court;  he  asked  that  the  decree  of  adoption  should  be  made; 
he  got  what  he  desired;  and  he  should  not  now  be  allowed  to 
question  the  means  he  set  in  motion*  If  any  wrong  was  done^ 
*^*  Samuel  Sankey  did  it,  and  neither  he  nor  those  who  claim 
under  him  can  be  permitted  to  take  advantage  of  his  wrong 
to  the  prejudice  of  an  innocent  party.  On  the  argument  many 
cases  are  cited  where  decrees  of  distribution  have  been  set  aside 
at  the  instance  or  in  the  interest  of  the  adopted  child.  But 
none  were  cited,  nor  will  any  likely  ever  be  found,  where  such 
decrees  were  revoked  at  the  instance  of  the  party  who  in- 
voked the  power  of  the  court  and  sought  and  obtained  the 
decree,  when  such  revocation  would  be  to  the  prejudice  of  the 
innocent  child.'* 

For  the  reasons  that  we  have  given,  and  in  harmony  with 
the  authorities  cited,  we  are  satisfied  that  the  finding  of  the 
lower  court  that  the  adoption  proceedings  were  valid  is  cor- 
rect, and  that  the  respondent,  as  nominee  of  his  wife,  the 
adopted  daughter  of  deceased,  was  entitled  to  administer  upon 
the  estate,  and  that  the  order  denying  the  application  of  ap- 
pellant for  a  revocation  of  bis  letters  should  be,  and  is,  af« 
firmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred* 

Hearing  in  Bank  denied. 


Tke  AdoptUm  by  one  person  of  ihe  children  of  another  is  the  snb- 
ieet  of  a  monographic  note  to  Van  Matre  v.  Sankey,  39  Am.  St. 
Sep  210-231.  Adoption  proceedinw  muit  be  in  aubstantlal,  though 
perhaps  not  In  strict,  compliance  ^th  the  statute:  Plannigan  v.  How- 
ard, 2W)  ID.  .896,  65  N.  B.  782,  9S  Am.  St.  Eep.  201,  and  cases  cited 
la  the  cToss-wforence  note  thereto.  The  failure  of  the  petition  to 
vtate  the  place  of  residence  of  the  parents,  where  their  written  con- 
■ent  is  flled  with  the  peUtion  in  which  their  residence  is  stated, 
does  not  avoid  the  adoptiwi:  Flannigan  v.  Howard,  200  111.  396,  93 
Am.  St.  Bep.  201,  65  N.  R  782.  And  a  decree  of  adoption  is  not 
necessarily  faivalld  because  it  does  not  recite,  nor  the  petition  al- 
lege the  assent  of  ihe  parents  or  facts  excusing  their  assent:  Wil- 
2i  V  Otis,  71  N.  H.  483,  93  Am.  St.  Bep.  Sol,  53  Atl.  439.  But 
see  Watts  V.  DuU,  184  HL  86,  75  Am.  St.  Bep.  141,  56  N.  E.  303. 
Bee  ffenerally.  as  io  the  necessity  of  obtaining  the  consent  of  par- 
eoU.  Clarkson  v.  Hatton,  148  Mo.  47,  65  Am.  St.  Bep.  635,  44  S.  W. 
761-  Nmwnt  v.  Powell,  4  Wyo.  173,  62  Am.  St.  Bep.  17,  33  Pac.  23; 
Pawonsv.  Parsons,  101  Wis.  76,  70  Am.  St.  Bep.  894,  77  N.  W.  147. 
Neither  an  adopting  parent  nor  his  Beirs  or  representatives  after  his 
death  can  anestion  the  adoption  of  a  child  procured  at  his  instance 
and  wSh  iS  eonsent:  Va/liatre  v.  Sankey,  148  IlL  536,  89  Am. 
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St.  Bcp.  196,  36  N.  E.  62S.  See,  too,  In  re  Williams,  102  CaL  T0> 
41  Am.  6t.  Bep.  163,  36  Pac.  407.  As  to  whether  proceedings  for 
the  adoption  of  a  child  are  judieial,  seo  Estate  of  Gamp,  131  CaL 
469,  82  Am.  St.  Bep.  371,  68  Pac.  736;  In  re  Williams,  102  CaL 
70,  41  Am.  St.  Bep.  163^  36  Pac.  407;  note  to  Van  Matre  v.  Sankej, 

59  Am.  St.  Bep.  211. 


PEOPLE  V.  CHEW  LAIST  ONQ. 

[141   CaL   550,   75   Pae.   186.] 

CN>K8TITUTI0NAL  ULW.-^A  Statnto  Anthozlsliig  tbe  Oonvt 
to  Determine  the  Degree  of  Crime  on  a  plea  of  guiltj  of  murder  is 
constitutional,     (p.  89.) 

OONSTmmONAL  LAW— Jturisdietioii,  Faflm  to  Specify 
the  Mode  of  Bzeroislng. — ^A  statute  authorizing  the  court  to  deter- 
mine tHe  degree  of  crime  on  a  plea  of  guilty  of  murder  is  not  un- 
constitutional because  it  fails  to  specify  the  manner  in  which  the 
court  is  to  reach  its  determination.  Where  power  is  conferred  on 
a  court  of  general  jiirsdiction  to  determine  a  question,  and  no  ape* 
cified  mode  for  that  determination  is  pointed  out,  the  jurisdiction 
conferred  implies  authority  in  tbe  court  to  call  to  its  assifftanee  in 
determining  the  question  the  same  aid  usually  employed  by  it  in 
reaching  a  judicial  determination  in  other  cases,     (p.  90.) 

JUBISDICTIOir  to  Detexmine  a  Qnestlon  X&volyes  tlie  Power 
to  Determine  It  by  the  Aid  of  Competent  Evidence^  because  this 
is  the  only  means  by  which  a  judical  determination  can  be  had. 
(p.  90.) 

CBIMINAIi  LAW.— An  Erroneous  Insertion  in  a  Warrant  of 
Ezecntion  of  a  direction  that  the  warden  of  the  state  prison  exe- 
cute the  defendant  does  not  render  the  warrant  void,  where  the 
law  provides  the  sentence  of  the  court  shall  be  executed  by  hiuu 

(p.  91.) 

CBIMINAII  laAW. — A  Warrant  of  Execution  Becomes  Functus 
Officio  after  the  lapse  of  the  time  at  which  it  was  directed  to  be 
executed,  and  an  order  therein  is  npt  afterward  materiaL     (p.  91.) 

H.  H.  McCloskey  and  Barnes  &  Farquar,  for  the  appellant. 

Tirey  L.  Ford,  attorney  general,  and  A.  A.  Moore,  Jr.,  dep» 
nty  attorney  general,  for  the  respondent 

■**  LOEIGAN,  J.  An  information  was  filed  against  flie  de- 
fendant in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  charging  him  with  the  crime  of  murder. 

ITpon  arraignment  he  pleaded  ''Not  guilty,*'  but  subse* 
qnently  withdrew  this  plea  and  entered  one  of  "Guilty.** 

When  this  latter  plea  was  received  by  the  court,  it  was 
conceded  by  the  attorney  for  the  defendant  that  the  duty 
devolved  upon  the  court  of  determining,  and  fixing,  under 
section  1192  of  the  Penal  Code,  the  degree  of  crime,  before 
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passing  sentence^  and  it  was  stipulated  that  the  testimony  taken 
at  the  preliminaiy  examination  of  the  defendant  be  intro- 
duced in  evidence  and  used  by  the  court  for  that  purpose. 

Thereafter,  on  March  10,  1902,  the  court  determined  from 
such  evidence,  that  the  crime  was  murder  of  the  iirst  degree, 
and  adjudged  that  the  defendant  suffer  the  penalty  of  death, 
and  on  March  12,  1902,  the  judge  of  said  court  signed  and 
issued  a  warrant  of  execution,  directing  the  warden  of  the 
state  prison,  at  San  Quentin,  to  execute  the  judgment  of  death 
against  said  defendant  on  the  sixth  day  of  June,  1902. 

The  defendant  appeals  from  said  judgment  and  the  order 
of  execution,  and  contends :  1.  That  the  court  had  no  authority 
■*■  to  determine  the  degree  of  the  crime;  and  2.  That  the 
judgment  and  order  of  execution  are  void,  because  the  court 
had  no  power  to  direct  the  warden  of  the  state  prison  to  ex- 
ecute the  defendant 

In  their  briefs,  counsel  for  appellant^  upon  the  first  point 
urge  that  the  power  attempted  to  be  conferred  on  the  court 
by  said  section  1192,  to  determine  the  degree  of  crime  upon 
the  plea  of  guilty  before  passing  sentence,  is  violative  of  that 
provision  of  both  the  state  and  federal  constitutions  providing 
that  the  trial  of  all  crimes  shall  be  by  jury. 

This  is  no  new  point.  The  same  contention  was  made  in  this 
court  forty  years  ago,  and  decided  adversely  to  appellant's 
claim. 

In  People  v.  Noll,  20  Cal.  164,  this  court  said:  "The  pro- 
ceeding to  determine  the  degree  of  the  crime  of  murder  after 
a  plea  of  guilty  is  not  a  trial.  No  issue  was  joined  upon 
which  there  could  be  a  trial.  There  is  no  provision  of  the 
constitution  which  prevents  a  defendant  from  pleading  guilty 
(to  the  indictment)  instead  of  having  a  trial  by  jury.  If  he 
elects  to  plead  guilty  to  the  indictment,  the  provision  of  the 
statute  ifor  determining  the  degree  of  the  guilt,  for  the  purpose 
of  fixing  the  punishment,  does  not  deprive  him  of  any  right  of 
trial  by  jury.*' 

People  V.  Lennox,  67  Cal.  115,  7  Pac.  260,  is  to  the  same 
effect,  and  in  Hallinger  v.  Davis,  146  U.  S.  314,  13  Sup.  Ct 
Bep.  105,  the  supreme  court  of  tiie  United  Stetes  declare  that 
a  statntoiry  provision  conferring  power  on  the  court  under  such 
a  plea,  to  determine  the  degree  of  crime  violates  no  provision 
of  the  constitution  of  the  United  Stetes. 

On  tiie  oral  argument  counsel  made  an  additional  point 
sot  preaented  in  tiheir  brief,  that  this  section  is  unoonstitn- 
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tional^  because  it  does  not  provide  any  manner,  or  mode 
whereby  the  court  is  to  reach  its  determination  as  to  the  degree 
of  crime;  that  it  does  not  provide  for  the  taking  of  evidence 
on  the  subject. 

Jurisdiction  to  determine  the  matter  is,  however,  expressly 
conferred  on  the  court  by  the  section.  This  means  that  there 
shall  be  a  judicial  determination,  and  where  power  is  especially 
conferred  upon  a  court  of  general  jurisdiction  to  determine 
a  particular  question,  and  no  special  mode  for  that  *"^  de- 
termination is  pointed  out,  the  jurisdiction  conferred  neces- 
sarily implies  authority  in  such  court  to  call  to  its  assistance 
in  determining  the  particular  question,  the  same  aid  as  is  usu- 
ally employed  by  it  in  reaching  a  judicial  determination  in 
other  cases. 

The  universal  aid  is  evidence.  This  was  the  means  employed 
by  the  lower  court  in  determining  the  degree  of  crime  in  the 
<sa8e  at  bar.  It  is  the  only  means  by  which  a  judicial  determin- 
ation can  be  had,  and  was  the  means  which  it  was  contemplated 
by  the  legislature  should  be  invoked  by  the  court 

If  there  could  be  any  doubt  of  this  general  rule,  we  are 
satisfied  that  the  course  pursued  by  the  lower  court  is  provided 
for  and  sanctioned  by  section  187  of  the  Code  of  Civil  Pro- 
cedure, which  declares  that :  "When  jurisdiction  is,  by  the  con- 
stitution or  this  code,  or  by  any  other  statute,  conferred  on  a 
court  or  judicial  officer,  all  the  means  necessary  to  carry  it 
into  effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  code  or  the  statute,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  code.*' 

The  method  adopted  by  the  lower  court  was  entirely  con- 
formable to  that  spirit  which  provides  for  a  judgment  upon 
a  conviction  or  plea  of  guilty  of  crime.  If  appellant's  con- 
tention could  prevail,  a  plea  of  guilty,  generally,  in  those 
cases  where  the  crime  is  divided  into  degrees — ^murder,  bur- 
glary, arson — ^would  be  tantamount  to  immunity  from  punish- 
ment, because,  as  the  determination  of  the  degree  of  crime  by 
the  court  is  an  essential  prerequisite  to  the  imposition  of  sen- 
tence, if  the  court  is  powerless  to  determine  that  degree,  it  is 
equally  powerless  to  impose  sentence,  and  hence,  being  unable 
to  hold  the  defendant  for  any  legal  purpose,  would  be  required 
to  discharge  him.    This  situation  itself  illustrates  the  wisdom 
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of  the  gesneral  code  provisiony  and  the  necessity  for  its  appli- 
cation* 

Under  the  second  point  appellant  insists  that  the  jndge  of 
the  lower  court  had  no  power  to  insert  in  the  warrant  of  ex- 
ecution a  direction  to  the  warden  ^f  the  state  prison  to  execute 
tiie  defendant.  Such  a  direction,  however,  would  not  ***  ren- 
der the  order  Toid.  The  law  provides  that  the  judge  in  such 
warrant  shall  designate  the  date  of  execution,  and  require  the 
sheriff  to  deliver  the  defendant  to  the  warden  for  execution: 
Pen.  Code,  sec.  1217.  The  fact  that  the  warrant  in  addition 
directed  the  warden  to  execute  the  judgment  of  death  is  of 
no  moment,  as  this  was  a  duty  devolving  upon  the  warden 
nnder  the  law,  independent  of  the  order  of  court.  The  order 
to  that  extent  was  surplusage.  We  are  mindful  of  counsel's 
contention  that  there  is  no  provision  of  law  directing  the 
warden  to  execute  a  judgment  of  death,  hut  hardly  think  the 
contention  worthy  of  serious  consideration.  The  provisions 
of  the  Penal  Code,  sections  1224,  1226,  1227,  designate  him  as 
the  official  who  must  execute  such  judgment- 

But,  assuming  that  such  direction  to  the  warden  in  the 
warrant  of  execution  was  error,  it  coxdd  not  now  be  available 
to  the  defendant  for  a  reversaL  From  lapse  of  time  the  order 
haa  become  functus  officio,  in  as  far  as  it  directed  the  execution 
of  the  defendant.  He  was  directed  to  be  executed  on  June 
6y  1902.  That  time  having  elapsed,  another  order  of  execution 
must  be  made,  under  which  the  point  urged  now  cannot  arise, 
because,  by  section  1227  of  the  Penal  Code,  the  defendant  must 
be  brought  before  the  court,  and  an  order  made  which  shall 
expressly  require  the  warden  to  execute  the  judgment  at  a 
specified  time. 

We  perceive  no  reason  why  the  judgment  and  order  should 
be  diatnibedy  and  they  are  affirmed. 

McFarland,  J.,  Shaw,  J.,  Angellotti,  J.,  Van  Dyke,  J.,  Hen- 
ahaw,  J. ,  and  Beatty,  G.  J.,  concurred. 


Staiuim  providing  that  if  one  aeensed  of  mnrder  is  eonvieted  by 
confession  in  open  eoart,  the  eonrt  shall  proceed  \>j  examination  of 
witneesee  to  determine  the  degree  of  the  crime,  and  pronounce  sen- 
tence accordingly,  are  upheld  as  constitutional  in  C&aig  y.  State, 
49  Ohio  St.  415,  30  K.  £.  1120;  HaUinger  v.  Davis,  146  V.  &  314, 
13  Sup.  Ct.  B«p.  105.  And  in  Jones  ▼•  Commonwealth,  75  Pa.  St. 
409,  where  the  defendant  indicted  for  murder  pleaded  guilty,  the 
court  heard  t&e  tentimony,  and  decided  that  the  crime  was  murder 
in  the  first  degree.  Ae  to  waiver  of  trial  by  jury,  see  Harris  v. 
People,  188  HL  585,  21  N.  E.  568,  15  Am.  St.  Bep.  153,  and  cases 
cited  in  tha  cross-reference  note  thereto. 
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ESTATE  OF  LEVY. 
[141  CaL  646,  75  Pae.  301.] 

APPEAIi  ANB  EBBOB.-^T]ie  Ezecnton  and  the  Devlseea  and 
Xiegatees  of  the  Deceased  are  Parties  Aggrleyed  by  an  order  setting 
apart  a  homestead  for  his  widow,  and,  as  such,  may  appeal  there- 
from,    (p.  93.) 

HOMESTEAD,  Setting  Aside  Flats  as.— The  fact  that  the 
premises  claimed  as  a  homestead  consist  of  a  lot  and  a  building  there- 
on divided  into  three  flats,  each  intended  to  be  used,  and  used,  by  a 
separate  family,  does  not  prevent  the  whole  from  being  selected  or  set 
apart  as  a  homestead,  where  the  owner  himself  occupied  one  of  such 
flats  as  &  home.     (pp.  94,  96.) 

HOMESTEAD.— Using  a  Building  Partly,  or  Eyen  Chiefly,  for 
Business  Purposes  or  Benting  Part  of  It  is  not  inconsistent  with 
the  right  of  homestead,  provided  it  is  the  bona  flde  residence  of  the 
family  of  the  owner,     (p.  94.) 

HOMESTEAD,  What  may  be  Selected  as.— Property  snitable 
for  residence  purposes  at  the  time  of  its  selection  by  the  court  and 
of  such  a  character  that  it  could  have  been  selected  daring  the 
life  of  the  husband,  may  be  selected  and  set  apart  by  the  court 
after  his  death  as  a  homestead  for  his  widow,     (p.  96.) 

HOMESTEAD,  Probate,  Value  of .— ^There  1b  no  Limitation  of 
Value  in  the  .case  of  a  probate  homestead.  The  court  may  set  aside 
such  property  regardless  of  value  as,  in  view  of  the  value  and 
condition  of  the  estate  may  seem  just  and  proper.  Where  the  only 
premises  suitable  for  a  hom^tead  are  indivisible  and  no  homestead 
can  be  given  to  the  family  unless  the  whole  of  such  premises  is 
given,  the  fact  that  they  are  valued  at  seven  thousand  five  hundred 
dollars  and  constitute  nearly  one-half  of  the  estate  does  not  impair 
the  homestead  right  in  the  absence  of  a  statutozy  limitation  as  to 
its  value,     (p.  97.) 

T.  E.  Pawlicki  and  Otto  Irving  Wise,  for  Hattie  Eosenblum 
et  al.^  appellants  in  No.  3555^  and  respondents  in  No.  4565. 

Arttinr  J.  Dannenbaum,  for  the  executors^  appellants  in 
No.  3565;  and  respondents  in  No.  3555. 

W.  T.  Kearney,  for  Pauline  Levy,  widow,  respondent  in 
both  appeals. 

Hugo  D.  Newhouse,  for  Edward  Calame,  assignee  of  Louia 
B.  Levy,  respondent  in  both  appeals* 

^'^  ANGELLOTTI,  J.  These  are  appeals  ifrom  an  order 
setting  apart  from  the  property  of  the  estate  of  deceased  a  home- 
stead for  the  use  of  the  surviying  wife  for  and  during  the 
period  of  administration  of  said  estate  and  until  its  final  dia* 
tribution«  One  appeal  is  taken  by  the  executors  of  the  will 
of  deceased,  and  the  other  by  certain  devisees  and  legatees 
jmier  his  wilL    It  cannot  be  held  that  the  executors  are  not 
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'^parties  aggrieTed**  by  such  an  order^  within  the  meaning  of 
those  words  as  used  in  the  law  lelative  to  the  right  of  appeal: 
In  re  Heydenfeldt,  117  Cal.  651,  49  Pac.  713.  The  devisees 
appealing  are  specially  aggriered  by  the  order  by  reason  of  the 
fact  ®^  that  under  the  settled  law  in  this  state  the  effect  of  the 
homestead  order  is  to  remove  the  premises  set  apart  from  the 
disposition  of  the  will^  and  to  Test  title  thereto,  subject  to  the 
order,  in  the  heirs  of  the  deceased,  as  distinguished  from  the 
devisees:  Code  Civ.  Proc,  see.  1468;  Estate^of  Walkerly,  108 
Cal.  627,  655,  41  Pac.  772,  49  Am.  St.  Rep.  97,  and  note;  Es- 
tate of  Matheny,  121  Cal.  267,  53  Pac  800.  While  all  such 
devisees  are  heirs  of  the  deceased,  they  will  not,  as  heirs^  re- 
ceive as  large  shares  of  the  property  as  they  would  have  re* 
ceived  as  devisees. 

It  is  contended  by  appellants  that  the  property  set  apart 
should  not  have  been  set  apart  for  two  reasons,  which  are, 
substantially:  1.  That  the  property  was  of  such  a  character 
that  it  was  not  capable  of  being  selected  as  a  homestead;  and 
2.  That  the  homestead  set  apart  is  excessive  in  value,  consid- 
eiing  the  value  and  condition  of  the  estate. 

The  property  set  apart  consisted  of  a  lot  of  land  in  the  dty 
and  county  of  San  Francisco,  with  a  frontage  of  twenty-five 
feet  on  Ellis  street,  and  a  depth  of  one  hundred  and  thirty- 
seven  and  one-half  feet,  with  the  frame  building  thereon.  This 
building  was  three  stories  in  height,  and  was  subdivided  into 
three  flats  of  one  floor  each,  each  flat  having  a  separate  street 
entrance  door  on  Ellis  street,  and  being  separate  and  distinct 
from  the  remaining  flats,  except  that  all  of  them  were  con- 
nected by  a  stairway  which  ran  from  the  ground  in  the  rear 
of  the  building,  and  connected  with  the  Idtchen  doors  of  all 
of  said  flats.  The  top  flat,  which  the  testimony  showed  was 
more  valuable  than  either  of  the  other  flats  for  rental  pur- 
poses, was  occupied  by  respondent  and  deceased  as  their  home 
prior  to  and  up  to  the  time  of  the  death  of  deceased,  and  has 
been  so  occupied  by  respondent  ever  since  the  death  of  her 
husband. 

The  lot  was  appraised  at  the  sum  of  seven  thousand  dollars^ 
and  the  building  thereon  at  ten  thousand  five  hundred  dollars. 
The  only  other  real  property  of  the  estate,  except  a  cemetery 
lot,  was  a  lot  on  McAllister  street  in  said  city,  fifty-five  by  one 
hundred  and  thirty-seven  and  one-half  feet,  appraised  at  fif- 
teen thousand  dollars,  with  improvements  thereon  consisting 
of  a  three-story  frame  building,  containing  a  store  and  two 
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upper  floors,  appraised  at  three  thousand  five  hundred  dollars, 
and  another  two-story  frame  building,  the  character  of  which 
does  not  appear  ®*®  appraised  at  twelve  hundred  dollars,  all 
of  the  same  being  encumbered  by  a  mortgage  for  ten  thousand 
dollars.  The  whole  estate  was  appraised  at  forty-one  thousand 
four  hundred  and  nineteen  dollars  and  twenty-five  cents,  and 
was  found  to  be  solvent.  So  far  as  appears,  there  was  no  cred- 
itor other  than  the  holder  of  the  mortgage  above  referred  to, 
and  no  property  suitable  for  homestead  purposes  other  than  the 
property  set  apart 

1.  Admittedly,  the  court  in  probate  proceedings  has  the 
power  to  set  apart  premises  as  a  homestead,  if  they  be  suitable 
and  proper  for  residence  purposes,  and  could  have  been  legally 
selected  as  a  homestead  during  the  continuance  of  the  mar- 
riage if  the  parties  then  actually  resided  thereon.  There  is 
no  question  as  to  the  suitability  of  the  building  here  involved 
for  residence  purposes,  and,  leaving  out  of  consideration  the 
question  of  value,  we  are  satisfied  that  under  the  provision;^ 
of  our  statute  and  the  numerous  decisions  of  this  court  in  re- 
gard thereto  the  premises  set  apart  could  have  been  legally 
selected  as  a  homestead  during  the  continuance  of  the  mar- 
riage. 

Section  1237  of  the  Civil  Code  provides  that  ''the  home- 
stead consists  of  the  dwelling-house  in  which  the  claimant 
resides,  and  the  land  on  which  the  same  is  situated,  selected  as 
in  this  title  provided.'' 

Appellant's  claim  appears  to  be,  that  there  were  in  fact  three 
dwelling-houses  upon  the  land ;  that  a  court  may  set  apart  only 
one  dwelling-house;  and  that  as  the  land  is  an  ingredient  part 
of  the  homestead,  and  a  separation  of  the  land  and  one  dwelling- 
house  from  the  other  two  dwelling-houses  is  impossible,  owing 
to  the  manner  of  construction,  no  homestead  at  all  can  be  set 
apart. 

When  the  statute  speaks  of  the  ''dwelling-house"  it  means 
the  "building"  which  is  occupied  as  a  dwelling-house  by  the 
family,  and  not  such  portion  of  the  building  as  may  be  actually 
used  by  the  family  for  residence  purposes.  It  is  well  settled, 
as  was  said  by  this  court  in  Heathman  v.  Holmes,  94  CaL  291, 
29  Pac.  404,  that  "using  a  building  partly,  or  even  chiefly,  for 
business  purposes,  or  renting  part  of  it,  is  not  inconsistent  with 
the  right  of  homestead,  provided  it  is,  and  continues  to  be,  the 
bona  fide  residence  of  the  family."  In  that  case  the  homestead 
elaimaixt  built  a  large  addition  to  his  family  home  for  hotel 
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pnrposes,  and  leased  the  house,  reserving  a  few  ^^^  rooms  for 
the  use  of  himself  and  family,  in  which  they  continued  to 
live.  Under  these  circumstances  he  executed  his  declaration 
of  homestead.  It  was  held  that  the  homestead  claim  was  valid. 
In  Skinner  v.  Hall,  69  Cal.  195,  10  Pac.  406,  the  whole  house, 
with  the  exception  of  the  room  in  which  the  claimant  resided, 
was  at  the  time  of  the  filing  of  the  declaration  rented  to  and 
ooenpied  by  another.  The  homestead  was  upheld.  In  Estate 
of  Ogbum,  105  Cal.  95,  the  building  was  divided  into  two 
nearly  equal  parts,  one  being  used  by  the  claimant  as  a  tin-shop, 
and  the  other  used  partly  for  the  millinery  business  of  the 
wife,  and  partly  by  the  family  as  their  home.  The  whole  build- 
ing was  held  to  be  subject  to  selection  by  the  claimant  as  a 
homestead,  and  properly  set  apart  as  such  by  the  probate  court : 
See,  also.  In  re  Lahiff,  86  Cal.  151,  24  Pac.  850;  Ackley  v. 
Chamberlain,  16  Cal.  181,  76  Am.  Dec.  516.  These  cases  are 
all  authority  for  the  proposition  that  if  a  building  is  the  actual 
bona  fide  residence  of  a  party,  he  may  legally  select  it  and  the 
land  on  which  it  is  situated  as  a  homestead,  even  though,  in- 
cidentally, a  part  thereof,  no  matter  how  large,  may  be  used 
by  him  for  other  purposes  than  those  of  family  residence. 
There  is  no  decision  of  this  court  in  conflict  with  the  view. 
The  cases  cited  above  are  clearly  distinguishable  from  another 
line  of  eases  laying  down  an  equally  well-settled  doctrine,  viz. : 
That  the  use  of  the  property  is  an  important  element  to  be 
considered,  and  that  where  the  building  is  occupied  by  the 
claimant  primarily  for  other  purposes  than  those  of  residence, 
the  occupancy  of  a  portion  thereof  by  him  and  his  family 
being  for  the  purpose  of  conducting  a  business  therein,  and  but 
incidental  to  the  business,  the  property  cannot  be  legally  se- 
lected as  a  homestead:  Laughlin  v.  Wright,  63  Cal.  113;  Mc- 
Dowell V.  His  Creditors,  103  Cal.  264,  42  Am.  Eep.  114,  35  Pac. 
1031;  Beronio  ▼.  Ventura  County  Lumber  Co.,  129  Cal.  232, 
79  Am.  St.  Sep.  118,  61  Pac.  958.  See,  however,  Gaylord  v. 
Place,  98  CaL  472,  33  Pac.  484.  In  no  case  has  it  been  decided 
that  where  a  portion  of  a  building  is  dedicated  to  residence 
pnrpoees,  and  is  actually  occupied  by  the  claimant  as  the  home 
of  himsdf  and  his  family,  and  such  occupation  is  not  merely 
incidental  to  the  carrying  on  of  some  business  in  other  parts 
of  the  building,  the  building  and  the  land  on  which  it  is  sit- 
uated cannot  be  legally  ^*  selected  as  a  homestead.  In  Estate 
of  Noah,  73  Cal.  590,  2  Am.  St.  Hep.  843,  16  Pac.  290,  the 
property  which  it  was  sought  to  have  set  apart  consisted  of 
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a  four-story  brick  building  of  the  value  of  twenty-five  thousand 
dollars^  which  had  been  erected  and  occupied  exclusively  for 
business  purposes. 

Appellants  rely  also  on  a  line  of  cases  where  it  is  held  that 
where  two  or  more  buildings  suitable  for  dwelling-house  pur^ 
poses,  belonging  to  the  claimant,  are  situated  upon  the  same 
parcel  of  land,  and  the  claimant  resides  in  one  he  can  legally 
select  but  one  as  a  homestead:  In  re  Ligget,  117  Cal.  352,  59 
Am.  St.  Eep.  190,  49  Pac.  211;  Tieman  v.  His  Creditors,  62 
CaL  286 ;  Maloney  v.  Hef er,  75  Cal.  422,  7  Am.  St  Hep.  180, 
17  Pac.  639;  Lubbock  v,  McMann,  82  CaL  226,  16  Am.  St 
Eep.  108,  22  Pac.  1145 ;  In  re  Allen,  78  Cal.  293,  20  Pac.  679. 
The  distinction  between  these  cases  and  the  case  of  a  single  build- 
ing is  obvious.  Under  the  express  terms  of  the  statute  the 
homestead  ''consists  of  the  dwelling-house  in  which  the  claim- 
ant resides  and  the  land  on  which  the  same  is  situated.^  While 
this  definition  may  include  not  only  the  land  on  which  the 
dwelling-house  stands,  and  of  which  it  has  become  a  part,  but 
also  such  other  land  as  may  be  necessary  to  its  convenient  uee 
and  occupation,  it  does  not,  when  fairly  construed  with  a  view 
to  the  objects  of  the  homestead  law,  include  such  other  land  as 
has  resting  thereon,  as  a  part  thereof,  a  building  or  buildings 
devoted  to  other  purposes  than  those  of  a  family  home. 

In  the  case  at  bar,  one  floor  of  a  three-story  residence  build- 
ing was  actually  occupied  as  the  family  home,  the  occupation 
being  solely  for  the  purposes  of  such  a  home,  and  not  merely 
incidental  to  some  other  purpose.  The  place  so  occupied  was 
an  integral  part  of  the  land  on  which  the  building  stood.  The 
fact  that  the  building  contained  two  other  stories  so  con- 
structed that  they  were  more  adapted  for  renting  purposes, 
by  being  built  with  separate  street  entrances,  could  not  impair 
the  right  of  the  claimant  to  select  as  a  homestead  the  building 
and  all  of  the  land  on  which  it  stood.  While  those  floors  may 
have  constituted  separate  dwelling-places,  there  was  but  one 
building,  incapable  of  division,  and  the  form  of  construction 
of  the  building  is  immateriaL 

The  case  comes  fairly  within  the  doctrine  of  Heathman  r. 
«»  Holmes,  94  CaL  291,  29  Pac.  404,  and  we  have  no  doubt 
that  the  property  could  have  been  legally  selected  as  a  home- 
stead during  the  life  of  the  husband.  As  has  been  frequently 
said,  the  homestead  statute  is  a  remedial  meafiure,  and  should 
be  liberally  construed. 
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Being  suitable  for  residence  purposes  at  the  time  of  its 
selection  by  the  court,  and  of  such  a  character  that  it  could  have 
been  legally  selected  during  the  life  of  the  husband^  it  was 
capable  of  selection  by  the  court 

2.  It  is  settled  that  there  is  no  specified  limitation  of  value 
in  the  case  of  a  probate  homestead,  the  rule  being,  that  the 
court  may  set  apart  such  property  as,  regardless  of  its  value, 
in  view  of  the  value  and  condition  of  the  estate,  may  seem 
just  and  proper :  Estate  of  Walkerly,  81  CaL  679,  22  Pac.  888 ; 
In  re  Smith,  99  CaL  449,  34  Pac.  77.  It  has  been  held  that 
▼here  an  estate  is  insolvent,  the  court  must  take  into  account 
the  rights  of  creditors,  and  as  the  legislature  has  fixed  the  sum 
of  five  thousand  dollatis  as  the  limit  in  value  which  Hie  debtor 
may  claim  for  his  homestead  against  the  demands  of  his  cred- 
iton,  '^a  wise  exercise  of  judicial  discretion  would  limit  the 
homestead  to  be  so  set  apart  to  this  amount  in  value  in  the  case 
of  an  insolvent  estate,  where  a  homestead  of  this  value  oaa  be 
divided  from  the  remainder  of  the  estate,  or  where  the  ptop-* 
erty  sought  to  be  set  apart  is  capable  of  such  admeasurement^': 
BsUte  of  Adams,  128  CaL  380,  384,  57  Pac.  569,  60  Pac.  965. 

While  the  rights  of  creditors  are  not  to  be  disregarded  in 
setting  apart  a  homestead,  they  ''are  subordinate  to  the  right 
of  the  family  to  a  home"'  (Estate  of  Adams,  128  CaL  383,  57 
Pac  569,  60  Pac.  965),  and  if  in  order  to  set  apart  such  a 
home  it  be  necessary  to  take  the  entire  estate  of  the  deceased, 
ibe  creditors'  rights  must  yield :  Keys  v.  Cyrus,  100  CaL  322, 
38  Am.  St  Bep.  296,  34  Pac.  722.  Heirs,  devisees,  and  lega- 
tees occupy,  at  best,  no  more  advantageous  position  than 
creditors :  Sulzburger  v.  Sukburger,  50  Cal.  385 ;  In  re  Davis, 
€8  Cal.  458, 10  Pac.  671;  Estate  of  Lahiff,  86  CaL  151,  24  Pac. 
850.  While  they  have  rights  which  should  be  considered,  the 
family  is  first  entitled  to  a  home,  if  there  be  property  capable 
of  bring  set  apart  as  such;  and  where  the  only  premises  suit* 
able  for  homestead  purposes  are  indivisible,  and  no  homestead 
can  be  given  to  the  family  unless  the  whole  of  such  premises 
is  given,  ^"*  the  fact  that  such  premises  are  valued  at  seventeen 
Aousand  five  hundred  dollars,  and  constitute  in  value  nearly 
one>half  of  the  estate,  does  not  impair  the  homestead  right  in 
the  absence  of  a  statutory  limitation  as  to  value. 

As  before  stated,  there  is  here  no  question  as  to  the  right 
of  any  creditor,  and,  so  far  as  the  record  goes,  it  shows  that 
the  only  other  premises  were  appraised  at  a  higher  sum,  and 
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fails  to  indicate  that  the  same,  or  any  portion  thereof,  was  of 
snch  a  character  that  it  could  be  set  apart  as  a  homestead* 

In  view  of  the  peculiar  condition  of  this  estate,  the  action 
of  the  court  below  was  just  and  proper.  Being  unable  to  divide 
the  only  property  suitable  for  homestead  purposes,  it  was 
necessary  to  set  aside  the  whole  of  such  property,  but  it  was 
set  apart  for  the  most  limited  period,  the  period  of  administra- 
tion of  the  estate,  and  it  was  further  provided  that  the  family 
allowance  theretofore  granted  should  cease  and  determine.  Thus 
the  rights  of  all  others  interested  in  the  estate  were  preserred 
BO  far  as  was  practicable. 

The  order  is  affirmed* 

Shaw,  J.,  and  Van  Dyke,  J.,  concurred. 


Pfoperfy  mof  be  the  Suhfeet  of  a  Homesteadf  notwithstanding  s 
part  of  it  is  used  for  bnainess  purposes,  when  its  primary  nse  is  for 
a  dwelling  place:  Bee  monomphie  not  to  Pryor  v.  Stone,  70  Am. 
Dee.  349,  350.  As  to  the  right  of  a  homestead  in  a  hotel,  see  Kiesel 
T.  Clemens,  6  Idaho,  444,  56  Pac.  84,  96  Am.  St.  Bep.  278,  and  eaaea 
cited  in  the  cross-reference  note  thereto;  and  as  to  the  right  of  a 
homestead  in  premises  nsed  as  a  store  and  hotel,  see  B^onio  ▼• 
Ventura  Ck>unt7  Lumber  Co.,  129  Cal.  282,  79  Am.  St.  Bep.  118,  61 
Pac.  958.  Homesteads  in  flats  are  considered  in  the  recent  case 
of  Potter  T.  Glapp,  20$  HL  592,  96  Am.  St.  Bep.  822,  68  N.  £.  81. 


AMES  ▼.  SOUTHEBN  PACIFIC  COMPAlTJr. 

[141  Cal  728,  75  Pac.  ^0.] 

BAILWAY8,  Bight  of  to  Ban  Special  Tralna  for  tlia  Acoonuno- 
dation  of  Those  Persona  Only  Who  Purchase  Sleeping-car  Bertha. — 

A  railway  has  the  right  to  run  a  special  limited  train  for  thoM 
only  who  have  secured  sleeping-car  accommodations,  and  to  make  it  a 
condition  as  to  the  purchase  of  a  ticket  that  the  passenger  shall  pr<»- 
cure  a  sleeping  berth  before  he  cap  have  the  benefit  of  the  special 
train,  and  to  exclude  him  from  the  train  when  such  berth  cannot 
be   procured   thereon,     (p.   100.) 

A  BAILWAY  TIOKET  la  not  a  Contract  Bzpressing  all  the 
Conditions  and  Iilmitations  usually  contained  in  a  written  agree- 
ment. Hence,  parol  evidence  is  admissible  to  prove  the  terms  of 
the  contract  or  the  representations  made  by  the  agent  at  the  time 
the  ticket  was  purchased^  if  not  in  conflict  with  its  express  terms, 
(pp.  100,  101.) 

BAILWAT8— Ticket,  Parol  Svidence  to  Vary  Bffoct  of.^ 
Ncytwithstanding  a  ticket  purports  on  its  face  to  be  for  a  particular 
train,  parol  evidence  is  aamissible  to  prove  that  before  it  was  piir> 
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ebased  the  purchaser  had  been  told  by  the  ticket  agent  that  he 
eonld  not  ride  on  the  train  sDecified  unless  he  could  and  did  procure 
a  sleeping^ear  berth,    (p.  102.) 

P.  F.  Dunne,  for  the  appellant. 
George  B.  Merrill,  for  the  respondent. 

*■•  VAN  DYKE,  J.  This  is  an  appeal  from  an  order 
granting  the  plaintiff's  motion  for  a  new  trial.  The  action  is 
for  damages  on  account  of  being  put  off  from  one  of  defendant's 
trains. 

The  evidence  shows  that  the  plaintiff  went  to  defendant's 
ticket  office  at  the  foot  of  Market  street  in  San  Francisco,  a 
little  before  6  o'clock,  in  November,  1899,  being  a  very  short 
time  before  the  boat  left  that  crosses  the  bay  in  connection 
with  the  train  for  Los  Angeles.     He  asked  the  defendant's 
ticket-seller  for  a  ticket  for  the  ^^Owl"  train,  and  was  imme- 
diately asked  if  he  had  a  berth  in  the  sleeper.     Plaintiff  in- 
formed the  defendant's  agent  who  sold  the  tickets  that  he  had 
not,  and  was  then  told  he  would  have  to  get  a  sleeping-berth 
across  the  bay  or  his  ticket  would  not  be  good  on  the  "Owl." 
He,  however,  requested  the  ticket  and  paid  for  and  purchased 
one  which,  as  far  as  material  here,  reads  as  follows:  "Special 
limited ;  good  for  one  continuous  first-class  passage^  San  Fran- 
cisco to  Los  Angeles,  9:26m.     Good  only  by  Mcurtinez  route 
by  train  No.  — .*'    On  the  ticket  in  the  blank  space  after  No. 
was  stamped  the  words,  "The  Owl."    This  ticket  was  sold  at 
the  same  price  as  a  regular  first-class  ticket.    On  crossing  the 
bay  to  connect  with  the  "Owl"  train  plaintiff  went  to  the  Pull- 
man conductor  and  asked  for  a  berth.    He  was  told  {hat  the 
berths  had  all  been  sold,  and  that  his  ticket  would  not  be  good 
on  that  train,  as  no  berths  could  be  procured.    He  was  again 
told  the  same  thing  on  the  steps  of  the  train  before  he  got 
aboard.    Notwithstanding  this,  however,  he  boarded  the  train 
and  took  a  seat  in  the  day  coach,  which  was  not  a  sleeper,  and 
ran  only  as  far  as  Bakersfield.     Defendant  at  the  time  was 
running  two  regular  daily  trains  from  San  Francisco  to  Los 
Angeles,  one  leaving  in  the  morning  at  9  '^^  o'clock,  the  other 
leaving  in  the  evening  at  5:30,  and,  in  addition  thereto,  to 
accommodate  persons  desiring  to  make  the  trip  quickly,  it  was 
running  a  special  limited  train  called  the  "Owl,"  which  ran  at 
night  only,  at  a  special  rate,  upon  a  special  schedule,  with  a 
limited  number  of  Pullman  sleepers,  containing  no  accom- 
modations for  passengers  except  those  who  had  berths. 
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was  known  to  the  plaintiff,  as,  in  addition  to  being  informed 
of  the  same,  he  had  previously  traveled  on  that  train  three  or 
four  times^  between  San  Francisco  and  Los  Angeles.  Upon 
presenting  his  ticket  to  the  conductor  he  was  told  his  ticket 
was  not  good  on  the  train  unless  he  had  a  sleeping-berth,  and 
that  he  would  have  to  get  off  at  Port  Costa,  and  could  there  take 
the  next  regular  Los  Angeles  train,  which  would  be  along  in 
forty  minutes,  and  would  reach  Los  Angeles  at  1  o'clock  on  the 
following  day,  instead  of  8  o'clock  in  the  morning,  that  being 
the  schedule  time  for  the  ''OwL''  This  the  plaintiff  refused  to 
do,  and  said  he  would  return  to  San  Francisco  and  bring  suit 
against  the  company  for  damages,  which  he  did. 

The  case  was  tried  before  a  jury,  resulting  in  a  verdict  for 
the  defendant.  The  court  in  granting  plaintiff's  motion  for 
a  new  trial  said:  "The  same  is  granted  upon  the  ground  that 
the  evidence  does  not  support  the  verdict  in  this:  That  the 
notification  to  the  plaintiff  by  the  ticket-seller,  when  he  pur- 
chased the  railroad  ticket  in  question,  that  such  ticket  would 
not  be  good  upon  the  'Owl'  train  unless  he  secured  a  berth, 
cannot  and  did  not  control  or  affect  the  obligation  of  tiie  com- 
pany, as  evidenced  by  the  ticket." 

The  question  to  be  considered  on  this  appeal,  therefore,  is 
whether  the  court  below,  in  granting  the  new  trial,  correctly 
stated  the  law  governing  the  case.  The  theory  on  which  the 
order  seems  to  have  been  made  is,  that  the  ticket  is  a  contract, 
expressing  all  of  its  terms,  and  that  the  purchaser  is  not 
bound  by  any  rules  or  regulations  of  the  carrier  other  than 
those  expressed  on  the  ticket.  We  do  not  think  such  a  con- 
tention can  be  maintained.  Defendant  had  a  right  to  run  a 
special  limited  train  for  those  only  who  could  secure  sleeping 
accommodations,  and  to  make  it  a  condition  as  to  the  pur- 
•chase  of  the  ticket  that  the  passenger  should  procure  a  sleep- 
ing-berth before  it  could  give  him  the  benefit  of  the  special 
■^^  train.  The  ticket  stated  on  its  face  that  it  was  a  special 
limited  ticket,  good  for  one  continuous  first-class  passage,  ''San 
Francisco  to  Los  Angeles."  The  evidence  shows  that  the 
ticket  was  good  for  any  other  train  on  the  date  stamped  upon 
it.  The  words  cannot  be  held  to  be  a  contract  tiiat  the  pur- 
chaser could  ride  upon  the  "Owl,"  except  upon  compliance 
with  the  regulations  of  the  defendant  as  to  securing  a  berth. 
According  to  the  letter  of  the  ticket  the  plaintiff  was  entitled 
to  take  the  "Owl"  train  at  San  Francisco  instead  of  at  Oak- 
iand.    Yet  he  knew  when  he  purchased  it  that  he  could  not 
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take  that  traiQ  at  San  Francisco^  but  must  cross  by  ferry- 
boat from  San  Francisco  to  the  Oakland  side  of  the  bay  and 
take  it  there,  and  that  was  therefore  the  contract  or  agree- 
ment, notwithstanding  the  reading  of  the  ticket  to  the  con- 
trary. ''A  contract  must  be  so  interpreted  as  to  give  effect 
to  the  mutual  intention  of  the  parties  as  it  existed  at  the  time 
of  contracting,  so  far  as  the  same  is  ascertainable  and  law- 
ful'*: Civ.  Code,  sec.  1636.  "A  contract  may  be  explained  by 
reference  to  the  circumstances  under  which  it  was  made,  and 
the  matter  to  which  it  relates**:  Civ.  Code,  sec.  1647.  'TEEow- 
ever  broad  may  be  the  terms  of  a  contract,  it  extends  only  to 
those  things  concerning  which  it  appears  that  the  parties 
intended  to  contract'*:  Civ.  Code,  sec.  1648.  '^ords  in  a  con- 
tract which  are  wholly  inconsistent  with  its  nature,  or  with  the 
main  intention  of  the  parties,  are  to  be  rejected":  Civ.  Code, 
sec.  1653. 

But  a  railroad  ticket  is  not  a  contract  expressing  all  the 
conditions  and  limitations  usually  contained  in  a  written 
agreement.  It  ir  more  in  the  nature  of  a  receipt  given  by  the 
railroad  company  as'^e^idence  that  the  passenger  has  paid  his 
fare  for  a  certain  'kird  of  passage  on  the  proper  trains  of  the 
company,  as  limited  and  regulB.ti&d  by  its  rules.  The  fact  that 
the  words  "The  Owl**  were  sfainped  on  the  ticket  entitled  the 
plaintiff  to  ride  upon  that  trails  H  hfi  had  complied  with  tiie 
conditions  of  securing  a  berth  ther^n,.*wUcb-  he  failed  to  do. 
It  is  said  in  Elliott  on  Bailroads,  sectioil  *!lj59dr  ^'According  to 
the  generally  accepted  doctrine,  a  ticket,  in  tbe'OTdmary  form, 
is  a  voucher,  token,  or  receipt,  rather  than  a  contr^et;- adoj)ted 
for  convenience,  to  show  that  the  passenger  has  paid 'hits  fare 
from  the  place  or  station  named  therein  as  the  place  of  de- 
parture ^^^  to  the  place  or  station  named  therein  as  the  place 

of  destination A  ticket  is  evidence  of  a  contract  to  carry 

and  the  right  to  passage,  but  the  contract  itself  is  implied  by 
law,  except  in  so  far  as  it  is  expressed  in  the  ticket  Upon 
the  theory  that  it  is  not  itself  the  written  contract,  parol  evi- 
dence has  been  held  admissible  to  prove  the  terms  of  tlie  con- 
tract in  fact  entered  into  between  tiie  company  and  the  passen- 
ger, or  the  representations  made  by  &e  agent^  at  tibe  time  the- 
ticket  was  purchased,  as  to  stop-over  privileges  or  the  like.'*' 
In  conformity  willi  the  foregoing,  our  code  provides:  ''A  com- 
mon carrier  of  persons  may  make  rules  for  the  conduct  of  hia 
business,  and  may  require  passengers  to  ccmform  to  them,  if 
they  are  lawful,  public,  uniform  in  their  application,  and  re»- 
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Bonable'':  Ciy.  Code^  sec.  2186.  '^A  passenger  who  refuses  to 
pay  his  lare  or  to  conform  to  any  lawful  regulation  of  the  car- 
rier, may  be  ejected  from  the  vehicle  by  the  carrier.  But  this 
must  be  done  with  as  little  violence  as  possible,  and  at  any  usual 
stopping-place  or  near  some  dwelling-house":  Civ.  Code,  sec 
2188.  In  Dietrich  v.  Pennsylvania  etc  E.  E.  Co.,  71  Pa.  St 
436, 10  Am.  Eep.  711,  in  speaking  of  railroad  tickets,  it  is  said : 
''So  far  as  they  are  expressed  the  terms  are  binding,  of  course, 
but  such  tickets  are  not  the  whole  contract,  which  must  be  gath- 
ered so  far  as  not  expressed,  from  the  rules  and  regulations  of 
the  company  in  running  its  trains.  ....  The  authorities,  as 
well  as  the  reason  of  the  thing,  show  that  the  company  must 
make  its  own  regulations,  and  that  passengers  purchase  their 
tickets  subject  to  these  rules,  and  tiiat  it  does  not  lie  on  the 
company  to  bring  home  notice  of  them  in  order  to  establish 
the  terms  of  the  contract  of  carriage."  This  case  was  ap- 
proved in  a  later  one,  Lakeshore  etc  Ey.  Co.  v.  Eosenzweig, 
113  Pa.  St  536,  6  Atl.  647,  in  which  it  was  said :  'The  plain- 
tifPs  ticket  was  evidence  of  the  payment  ojl.hiB  fare,  and  of 
his  right  to  be  carried  according  to  its  tenhf  ^ ;  It  did  not  ex* 
press  the  whole  contract  What  it  j^oQs-^'dt  'set  forth  may  be 
ascertained  from  the  reasonable*  jijtijbEkVLnd  regulations  of  the 
defendant;  and  the  holder '.of  V^e**  ticket  is  bound  to  inform 
himself  of  such  regulati'dds 'xespecting  the  conduct  of  trains 
and  the  right  o^^^asVngers.^'  In  Chicago  etc  E.  E.  Co.  v. 
Bandolph,  53\^Ui/'51*5,  5  Am.  Eep.  60,  the  court  said: 
'^'^  ''^Yhei'-^'jtfavder  obtains  such  a  ticket,  he  should  inform 
himself  **as;lo*  the  usual  mode  of  travel  on  the  road,  and  so  far 
as  the  l;ustomary  jnode  of  carrying  passengers  is  reasonable, 
he  should  conform  to  it  •  •  •  •  The  requisite  information  can 
always  be  had  from  the  agent  where  the  ticket  is  procured, 
and  it  is  but  reasonable  to  require  passengers  to  obtain  the 
information  and  act  upon  it":  See,  also,  Peck  v.  New  York 
Cent  etc  E.  B.  Co.,  70  N.  Y.  587 ;  McBae  v.  Wihningfon  etc 
B.  B.  Co.,  88  N.  C.  632,  43  Am.  Eep.  745 ;  Wright  v.  CaUfomia 
Cent.  Ey.  Co.,  78  CaL  360,  20  Pac.  740.  As  stated  in  the  fore- 
going, a  ticket  seldom  expresses  all  the  conditions  of  the  con- 
tract between  the  carrier  and  the  passenger.  The  liability  of 
the  carrier,  the  conditions  implied  by  law,  and  the  conditions 
upon  which  the  passenger  may  use  the  ticket  are  seldom  ex- 
pressed therein.  In  such  case  parol  evidence  is  admissible  to 
show  the  elements  of  the  contract,  if  not  in  conflict  with  iU 
express  terms:  1  Fetter  on  Carriage  of  Passengers,  sec  275; 
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Bnmhain  y.  Grand  Trunk  By.  Co.,  63  Me.  301,  18  Am.  Sep. 
220;  Peterson  v.  Chicago  etc.  Ey.  Co.,  80  Iowa,  98,  45  N.  W. 
573.  The  rule  as  herein  laid  down  worked  no  injustice  to 
the  plaintiff.  He  was  distinctly  told  when  he  purchased  the 
ticket,  and  subsequent  thereto,  that  he  could  not  use  it  on 
ihe  ''OwP  without  a  berth  in  the  sleeper,  and  his  ticket  was 
good  on  a  regular  train  following  it  in  less  than  half  an  hour 
at  the  point  where  he  left  the  ''Owl,"  which  would  have  car- 
ried him  to  the  same  destination  a  few  hours  later  than  the 
schedule  time  of  the  ''OwL"  While  it  is  the  duty  of  railroad 
companies  carrying  passengers  to  use  all  reasonable  protec- 
tion for  their  safety,  comfort,  and  convenience,  it  is  also 
the  duty  of  passengers  to  comply  with  reasonable  rules  and 
regulations  of  the  company. 

The  court  below  erred  in  holding  that  the  notification  to 
the  plaintiff  that  his  ticket  in  question  would  not  be  good  upon 
tbe  ''OwP  train  unless  he  secured  a  sleeping-berth  could 
Bot  control  or  affect  the  obligation  of  the  company  as  evi- 
denced by  the  ticket.  As  this  appears  to  be  the  only  ground 
vpon  which  the  motion  for  a  new  trial  was  granted,  the  order 
granting  the  same  is  reversed. 

HcFarland,  J.,  Lorigan,  J.,  and  Henshaw,  J.,  concurred. 

ddef  Justlee  Baatlj  and  Jostloe  flhaw  Joined  in  a  dissenting  opin- 
Isa  written  by  the  latter,  in  whieh  he  said: 

''I  take  it  that  no  proposition  is  more  fnllj  settled  than  this, 
ttat  parol  evidenee  eannot  be  admitted  or  need  to  varj  or  contra- 
tf  et  the  effeet  of  a  written  eontraet.  In  this  state  this  mle  has 
the  express  foree  of  statute  law.  'The  exeention  of  a  eontraet  in 
-writing,  whether  the  law  requires  it  to  be  written  or  not,  supersedes 
an  the  oral  negotiations  or  stipulations  concerning  its  matter  which 
preceded  or  accompanied  the  execution  of  the  instrument':  Civ.  Code, 
aec  1625.  'When  a  contract  is  reduced  to  writing  the  intention 
fff  the  parties  is  tcr  be  ascertained  from  the  writing  alone,  if  possi- 
ble': Civ.  Code,  sec  1639.  'The  language  of  a  contraoit  is  to  gov« 
«m  its  interpretation  if  the  language  is  clear  and  explicit':  Civ. 
Code,  sec  1638.  And  the  previous  decisions  of  this  eourt  are  in 
fan  accord  with  these  principles.  'The  law  deems  all  such  stipu* 
latiotts  merged  in  the  writing,  which  is  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to  whieh  the  parties  bound 
tbemselvee':  Ooldman  v.  Davis,  23  CaL  256;  Guj  v.  Bibend,  41  CaL 
122;  Ward  v.  McNaughton,  43  Cal.  159;  Nicholson  v.  Tarpey,  89  CaL 
417,  26  Pac  1101.  Parol  evidence  is  inadmissible  to  prove  that  an 
■neonditional  written  obligation  is  not  to  be  performed  except  upon 
a  contingenej  not  stated  in  the  writing:  San  Jose  Sav.  Bank  v« 
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Stone,  69  CaL  187;  Long  v.  Sauilej,  89  Cal  439,  26  Pac.  902;  Brad- 
ford Xnv.  Co.  ▼.  JooBt,  117  Cal  210,  48  Pac  1083;  Cashman  ▼. 
Harrison,  90  CaL  297,  27  Pac.  288;  Dexter  v.  Ohlander,  87  Ala.  262^ 
f  South.  115.  Tke  majority  opinion  holds  that  this  ease  is  an 
axeeptioa   to   the   mle. 

''The  rea«oii  flnt  gives  ia,  that  the  ticket  in  qneetion,  notwith* 
standing  its  terms,  is  snbjeet  to  the  nUea  and  regnlatione  of  the 
4«fendaaiLt  company  eontrajry  thereto,  I  eonoe^e  that  proof  of  B«eh 
regulations  or  of  other  explanatory  facts,  coupled  with  proof  ef 
knowledge  thereof  by  the  parties,  is  competent  to  help  out  a  con- 
tract where  it  is  uncertain,  or  to  supply  anything  omitted  therefrom* 
It  would  have  been  proper,  for  illustration,  to  show  in  the  case  at 
hand  what  was  meant  by  the  'Martinez  route/  and  by  the  'Owl 
train.'  For  this  would  explain  what  would  otherwise  be  ap  am- 
biguity in  the  terns  of  the  contract.  But  here  the  effect  of  the 
regulation  is  to  contradict  the  contract,  to  destroy  altogether  the 
undertaking  ol  the  defendant  therein  set  forth,  except  npon  a  eon- 
4itipn  not  therein  expressed,  and  to  require  the  payment  of  an  ad« 
ditional  consideration  for  an  additional  aecommodatien  as  a  condi* 
tion  precedent  to  the  existence  of  any  obligation  on  the  part  ol 
the  carrier.  The  proposition  that  such  regulations  control,  in- 
stead of  the  contract,  is  certainly  a  startling  one.  There  is  a  well- 
known  principle  to  the  effect  that  a  contract  must  be  interpreted 
according  to  the  law  or  usage  of  the  place  where  it  is  to  be  per- 
formed: CiT.  Code,  sec  1646.  It  has  been  said  that  such  laws  are 
a  part  of  the  contract:  9  Oyo.  of  Law  &  Proc,  sec.  582.  But  even 
this  doctrine  is  confined  to  such  terms  as  are  omitted  from  the 
contract,  and  which  the  law  supplies.  Where  the  contract  is  con- 
trary to  the  law,  it  does  not  have  the  effect  of  adding  a  term  to  the 
contract,  and  thus  making  an  agreement  to  which  the  parties  have 
not  consented,  but  of  making  tjie  contract  to  that  extent  invalid. 
X  thixik  it  has  never  before  been  decided  that  the  rules  and  regu* 
latlons  of  a  railroad  company  are  of  greater  potency  than  the  law 
ed  t)|e  land,  and  when  inconsist^t  with  and  contrary  to  a  written 
contract,  into  which  the  company  has  entered,  are  paramount  thereto^ 
and  furnish  the  legal  measure  of  the  rights  of  the  parties,  instead 
of  the  contract  itself.  Not  even  a  general  usage  or  custom  of  trad% 
much  less  a  mere  business  regulation  of  one  of  the  parties,  can  be 
provep  to  relieve  a  party  from  his  express  stipulation,  or  to  vary 
a  written  contract  which  is  certain  in  its  terms:  Code  Civ.  Proe., 
sec  1870,  subd.  12;  Holloway  v.  McNear,  81  CaL  156,  22  Pac  514 1 
Bums  V,  Sennett,  99  CaL  371,  ZH  Pac.  916;  ICilwaukee  Co.  v.  Pala* 
tine,  128  CaL  74,  60  Pile  518;  Ah  Tong  y.  Earle  Fruit  Cc,  112  CaL 

eSl,  45  Pac.  7. 

"The  other  reason  given  for  the  prevailing  opinion  is,  that 
<a  railroad  ticket  is  not  a  contract  expressing  all  the  conditions 
and  limitations  nsuaily  contained  in  a  written  agreement,'  but  'in 
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m»n  in  the  aatnre  of  a  receipt  given  bj  the  railroad  con^tany 
u  eTideiie«  that  ilie  pftesenger  has  paid  his  fare  for  a  certain  kind 
♦f  panage  en  the  proper  trains  of  the  companj,  as  limited  and 
regulated  by  ite  roles.'  Of  course,  railroad  tickets  do  not  always 
express  the  whole  eoniraot.  In  fact,  they  seldom  do.  Bat  this  ia 
beside  the  qnestioB*  We  are  not  hero  concerned  with  some  term 
ef  the  aietiial  agreement  that  waa  omitted  from  the  writing,  but  with 
1  term  which  was  inserted,  and  which  defendant  seeks  to  nullify 
hj  proof  of  a  parol  eontraet  of  a  different  effect.  With  singular 
iaeoaaiateaey,  the  majority  opinion  quotes  in  its  support  s  passage 
from  Dietrieh  ▼.  Pennsylvania  ete.  B.  B,  Co.,  71  Pa,  St.  436,  10  Am. 
Bep.  Til,  the  very  irst  worda  whereof  are;,  'So  far  as  they  are 
expressed  the  twms  are  binding,  of  eourse.'  I  concede  that  where 
a  railroad  tieket  ia  nasigaed,  and  is  a  mora  memorandum  expressing^ 
ia  part,  an  agreement  for  the  carriage  of  the  passenger,  it  is  proper 
to  supplement  it,  or  even  eontradiei  it,  by  proof  of  additional  parol 
eoaditiona  and  stipnlationa  ineonsiatent  with  the  printed  memoran- 
dum. Many  of  the  decided  cases  are  thus  explainable.  But  it 
eaanot  be  aaceassfuly  contended  that  the  ticket  here  in  question 
was  not  a  eontraet,  intended  to  be  binding  on  the  parties,  so  far  as 
it  axpreved  the  terma  thereof.  This  ia  best  shown  by  the  con- 
tract itself.  It  waa  regularly  signed  by  the  plaintiff  and  indorsed 
iff  tha  daf  ondant,  and  wm  as  f  ollowa: 

**  '^^ecial  limited  ticket,  good  for  one  continuous  iirst-class  pass- 
age, 8aa  IVanciaeo  la  Loa  Aagelea.  9:26  m.  Good  only  by  Mar- 
tines  ronte,  by  train  No.  —  "The  Owl''  subject  to  the  following^ 
coatraet:  la  conaideration  of  this  ticket  being  sold  at  a  rate  leas 
than  tha  regular  ilrst-clasa  rate,  1,  the  purchaaer,  hereby  agree  that 
it  riiaU  not  be  good  for  paasage  after  the  date  indicated  by  the 
ageat'a  pvnch  aiarks  ia  the  margin  (Nov.  12,  1899),  and  .that  it  will 
be  good  omty  for  a  coatinuoua  trip  to  destination  by  the  proper  train 
aad  ita  eoaneeting  trains.  That  it  is  not  transferable  and  shall 
be  void  after  the  date  of  expiration.  And  that  failing  to  accept 
aad  eoHiply  with  thie  agreement,  the  conductor  will  refuse  to  ac- 
cept thia  ticket,  and  demand  the  full  regulation  fare,  which  I  agree 
to  pay.  No  stop-over  privileges  will  be  given  on  this  ticket.  Bag- 
gi^  mwst  not  be  checked  hereon  to  or  from  intermediate  or  way 
slatioaa.  Liability  for  damage  limited  to  $100.  Agent  will  in  no 
eaea  extend  tixbe  on  this  ticket.  If  more  than  one  date  be  punched^ 
it  shall  not  be  received  fur  passage  by  conductor.' 

(Signed)     'W.   AMES.' 

(Indorsed  by  stamp):  'Southern  Pacific   Company,' 

'November  11,  1899.' 

''The  defendant  mutt  certainly  have  intended  to  exact  from  the 
plaintiff  the  execution  of  this  ticket  as  a  contract,  and  one  that 
would  be  binding  on  him  for  all  the  nonditions  expressed  therein. 
The  cases  involving  tickets  not  signed,  or  terms  not  covered  by  tha 
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«o]itraet  therein  expressed,  have  no  application  here.  It  is  from 
«nch  eases  alone  that  the  prevailing  opinion  finds  support.  If  the 
evidence  offered  had  been  of  some  agreement  not  eontradiotory  of 
the  agreement  expressed  in  the  ticket,  it  would  of  course  have  been 
admissible,  but  this  cannot  be  contended.  The  ticket  in  question 
was  a  clear  undertaking  on  the  part  of  the  defendant  to  carry  the 
plaintiff  upon  a  continuous  trip  with  first-class  aeeommoilations  on 
the  Owl  train  from  San  Francisco  to  Los  Angeles  by  the  Martinez 
route.  No  conditions  were  expressed  requiring  the  purchase  of  any 
berth  upon  the  sleeping-car.  By  the  parol  evidenee  introduced  the 
defendant  endeavored  to  prove  that,  notwithstanding  this  agreementt 
there  was  a  contract  that  the  defendant  should  be  under  no  ob- 
ligation to  carry  the  plaintiff  upon  that  particular  train,  unless^ 
in  addition  to  the  price  of  the  ticket  which  he  paid,  he  should  suc- 
ceed in  purchasing  from  another  company  a  berth  in  a  sleeping-car 
«t  an  additional  price.  This  was  making  a  contract  inconsistent 
with  the  written  contract,  and  is  contrary  to  ail  the  principles  laid 
down  in  our  codes,  and  contrary  to  the  rules,  expressed  in  the  an- 
-thorities  cited  in  the  prevailing  opinion  itself.  I  can  see  no  reason 
why  a  railroad  company  is  not  as  much  bound  by  such  a  contract 
for  the  carriage  of  a  passenger  as  it  is  by  the  terms  and  conditions 
«f  an  ordinary  bill  of  lading  for  the  carriage  of  freight.  The  sig- 
nature to  a  ticket  is  required  because  the  railroad  company  intends 
that  the  passenger  shall  be  bound.  It  is  an  unvarying  rule  that 
contracts  are  mutual,  and  if  one  party  is  bound  by  its  terms,  both 
must  be. 

"There  is  no  element  of  hardship  in  the  case  which  requires  any 
relaxation  of  the  rule.  The  defendant  was  entitled  to  the  benefit 
<of  the  evidence  which  it  introduced,  not  for  the  purpose  of  varying 
•or  changing  the  contract  in  the  least,  but  for  an  entirely  different 
purpose.  The  question  of  damages  was  a  material  one  in  the  easoy 
and  it  was  proper  for  the  defendant  to  prcnre  that  the  plaintiff  had 
been  informed  before  he  entered  upon  his  journey  that  he  would 
not  be  allowed  to  ride  upon  that  train  unless  he  obtained  a  sleeping- 
car  berth.  If  he  was  thus  warned  of  the  consequences  he  could 
not  claim  so  much  damages  as  he  might  well  do  if  he  had  been 
taken  by  surprise  and  ejected  from  the  train  without  previous  no- 
tice. The  testimony  was  therefore  admissible  in  mitigation  of  dam* 
mges,  and  would  be  of  much  weight  for  that  purpose,  but  it  should 
not  be  used  to  vary  the  contract  expressed  in  the  ticket. '' 


A  RaUuxty  Ticket  seems  to  be  regarded,  not  as  the  contract  of 
carriage,  but  merely  as  evidence  of  such  contract.  Therefore,  one 
who  makes  a  contract  for  transportation  is  entitled  to  passage, 
mccording  to  its  terms,  even  though  the  ticket  fldven  him  is  defective 
In  not  expressing  those  terms:  O'Eourke  v.  Citizens'  St.  By  Co 
103    Tenn.  124,  52  a  W.  872,  76  Am.  St.  Bep.  639,  and  eases  cited  1^ 
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the  eross-referenee  note  thereto:  Aiken  v.  Sontliem  By.  Co.,  118  Ga. 
118,  98  Am.  St.  Bep.  107,  44  S.  E.  828.  Conversations  between 
the  ticket  agent  and  tfie  purchaser  of  a  ticket,  or  between  a  flagman 
and  the  pnrchaser,  cannot  deprive  him  of  his  rights  under  the  terms 
of  the  ticket:  Illinois  Cent.  v.  Harris,  81  Miss.  208,  95  Am.  St. 
Bep.  466,  32  South.  StJO.  See,  also,  Kansas  City  etc.  B.  B.  Co.  ▼• 
LittU,  66  Kan.  378,  97  Am.  St.  Bep.  376,  71  Pac.  820. 
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HERRING  V.  PITTS. 

[43  Fla.  54,  SO  South.  804.] 

MATtRTFiP  WOMAN— Beformation  of  OonTeyiiice  Ezecated 
t>7. — ^A  mortgage  executed  by  a  married  woman  and  her  husband 
in  the  form  prescribed  by  statute  may  be  reformed  in  equity  so  as 
to  include  real  property  intended  to  be  embraced  therein,  but  omitted 
therefrom  by  mistake/  (pp.  110,  111.) 

KOTIOE  to  Mortgagee  by  Recitals  In  Hla  Mortgage. — ^Where 
a  mortgage  of  two  parcels  of  land  recites  that  they  are  subject  to 
another  mortgage,  giving  its  date  and  the  name  of  the  mortgagee, 
but  one  of  such  parcels  has  by  mistake  been  omitted  from  the  mort- 
gage referred  to,  the  second  mortgagee  cannot  resist  the  reforma- 
tion  of  the  first  mortgage  so  as  to  include  the  omitted  parcel,  (pp. 
112,  113.) 

Suit  by  Herring  against  William  R.  Fitts  and  wife,  and  the 
Volusia  County  Bank  to  reform  a  mortgage  executed  by  tho 
husband  and  wife  to  the  complainant,  which  it  was  alleged  was 
intended  to  include  certain  real  property,  a  parcel  of  which 
was  omitted  therefrom  by  mistake.  The  bank^  some  time  after 
the  recording  of  the  mortgage  sought  to  be  reformed,  received 
from  the  same  husband  and  wife  a  mortgage  of  the  lots  thu8 
omitted  from  the  first  mortgage  and  other  parcels  of  property, 
which  second  mortgage  declared  that  the  pieces  of  land  therein 
described  were  subject  to  a  mortgage  thereon  given  to  W.  C. 
Herrings  bearing  date  May  26,  1890,  this  being  the  date  of 
the  mortgage,  the  reformation  of  which  was  sought.  The  bank 
and  Mrs.  Fitts  answered,  and  a  decree  was  taken  against  the 
husband  pro  confesso  for  failure  to  answer.  The  trial  court 
granted  tiie  relief  sought  as  against  the  husband  and  wife» 

(108) 
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but  refnaed  it  as  againat  the  bonk.    TheieupoxL  both  tiie  com- 
plainant and  FitU  and  wife  appealed. 

B.  M.  Miller,  for  the  appellanl 

Isaac  A.  Stewart  and  Egford  BI7,  for  the  appelleea. 

••  MABBT,  J.    The  two  controlling  qnestiona  now  preeented 
for  decision  arise  npon  the  respective  appeals  taken  by  parties 
in  this  case.    The  one  presented  by  the  appeal  of  defendants 
Louisa  Fitts  and  her  husband  William  B.  Fitts  conies  first  in 
natural  order,  and  will  be  first  considered.    We  ^  find  that 
it  18  not  free  from  difQcuIty.    The  court  found  from  the  evi- 
dence submitted  that  a  mutaal  mistake  was  made  as  to  the 
description  of  part  of  the  land  embraced  in  the  mortgage  exe- 
cuted by  William  B.  and  Louisa  Fitts  to  the  complainant  Her- 
ring, bearing  date  May  1^6,  1890,  and  decree  that  it  be  cor- 
rected and  reformed  so  as  to  embrace^  in  addition  to  the  lots  as  to 
which  there  waa  no  question,  the  north  half  of  the  south  half  of 
the  southeast  quarter  of  the  northwest  quarter  of  the  southeast 
quarter  of  section  8,  township  17  south,  range  30  east,  contain- 
ing two  and  one-half  acres  more  or  less.    It  will  be  seen  by 
comparison  that  the  description  in  the  Herring  mortgage  be- 
fore its  reformation  did  not  include  the  identical  parcel  of  land 
embraced  in  the  correction.    The  conclusion  of  the  court,  that 
a  mutual  mistake  existed  as  to  the  description  of  the  parcel  of 
land  containing  two  and  one-half  acres,  must  be  sustained  on 
the  evidence.    Some  evidence  of  a  mistake  is  apparent  from  the 
description  inserted  in  the  mortgage  at  the  time  of  its  execution. 
It  describes  a  parcel  of  land  containing  ten  acres,  and  it  is 
stated  to  contain  two  and  one-half  acres,  the  amount  included 
in  the  parcel  which  it  is  claimed  the  parties  mutually  intended 
should  be  embraced  in  the  mortgage.    The  draughtsman  of 
the  mortgage  testified  positively  that  he  made  the  mistake  in 
the  description,  which  it  will  be  seen  is  an  unusual  one,  on  ao- 
eount  of  the  shape  of  the  parcel  of  land,  and  William  B.  Fitts 
also  testified  that  there  was  a  mistake.    In  the  subsequent  mort- 
gage executed  by  Fitts  and  wife  to  the  bank,  in  which  there  is 
a  correct  description  of  the  two  and  one-half  acres,  and  also 
the  three  lots,  there  is  a  recital  that  it  was  a  second  morgtage 
^Qo.  the  above-described  pieces  of  land,  and  subject  to  a  mort- 
gage thereon  ^  given  to  W.  C.  Herring,  bearing  date  May  26, 
1890.''    Neither  William  B.  Fitts  nor  his  wife  owned  the  ten 
acre  parcel  described  in  the  Herring  mortgage,  but  Mrs.  Fitts 
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did  own  the  two  and  one-half  acre  parcel  which  it  is  claimed 
they  designed  to  mortgage. 

The  recital  in  the  bank  mortgage  that  the  Herring  mortgage 
was  given  on  the  two  and  one-half  acre  parcel  correctly  de* 
scribed  may  not  operate  as  an  estoppel  on  Mrs.  Fitts  that  snch 
was  the  fact,  bnt  it  contains  a  very  deliberate  declaration  on  her 
part  to  that  effect,  and,  taken  in  connection  with  all  the  evi- 
dence in  the  case,  sufBdently  sustains  the  conclusion  of  the 
court  that  the  parties  mutually  intended  to  mortgage  the  two 
and  one-half  acre  parcel,  and  by  mistake  another  parcel  was  in- 
cluded. 

The  jurisdiction  of  the  court  of  chancery  to  correct  a  mu- 
tual mistake  when  clearly  shown  is  not  questioned,  and  were 
it  not  for  the  fact  that  the  correction  in  this  case  relates  to  tiie 
land  of  a  married  woman,  the  matter  would  end  without  diffi- 
culty. 

At  common  law  a  married  woman  could  not,  either  alone  or 
by  uniting  with  her  husband  in  a  deed,  bar  herself,  or  her 
heirs,  of  her  interest  in  real  estate.  Such  a  deed  and  her  con- 
tracts generally  were  void,  except  so  far  as  they  related  to  her 
equitable  separate  estate  and  permitted  by  its  nature  and  hold- 
ing. The  only  way  she  could  convey  real  estate  was  by  unit- 
ing with  her  husband  in  the  solemn  proceeding  in  a  court  of 
record  known  as  a  fine  and  recovery.  This  mode  of  conveying 
real  estate  by  married  women  is  abolished  in  this  state,  but  by 
the  constitation  and  statute  they  can  mortgage  or  deed  their 
interests  in  realty,  and  the  mode  thereby  provided  is  said  to 
be  a  substitute  for  the  fine  and  recovery  of  the  common 
^  law:  Hart  v.  Sanderson,  18  Fla.  103.  The  constitution 
provides  that  ''all  property,  real  and  personal,  of  a  wife 
owned  by  her  before  marriage  or  lawfully  acquired  after- 
ward by  gift,  devise,  bequest,  descent,  or  purchase,  shall  be 
her  separate  property,  and  the  same  shall  not  be  liable  for  the 
debts  of  her  husband  without  her  consent  given  by  some  instru- 
ment in  writing,  executed  according  to  the  law  respecting  con- 
veyances by  married  women'' :  Const.  1885,  art.  11,  sec  1.  By 
statate  a  married  woman  may  sell,  convey  or  mortgage  her  real 
property  as  she  might  do  if  she  were  not  married,  provided  her 
husband  join  in  such  sale,  conveyance  or  mortgage,  and  pro- 
vided she  acknowledge  before  some  officer  authorized  to  take 
acknowledgments  of  deeds,  separately  and  apart  from  her  bus- 
band>  that  she  executed  the  same  freely  and  voluntarily  and 
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vithout  compulsion,  constraint^  apprehension  or  fear  of  or  from 
her  husband,  and  the  officer's  certificate  mnst  set  forth  sncb 
leqairements :  Bev.  Stats.,  sees.  1956,  1958.  In  the  case  before 
08  the  Herring  mortgage,  in  reference  to  which  there  was  a 
mistake  as  to  the  description  of  the  land  sought  to  be  encum- 
bered, was  eiecuted  witii  all  the  formalities  required  by  the 
statute  and  the  power  of  the  court  was  not  invoked  to  perfect 
a  defectiyely  executed  or  acknowledged  instrument.  The  de* 
cree  rendered  does  not  undertake  to  compel  the  wife  to  execute 
another  mortgage,  but  its  effect  is  that  the  instrument  duly 
executed  by  the  parties  shall  operate  upon  the  real  subject 
matter  that  the  parties  had  in  mind  and  purpose  when  tiiey 
made  it  Our  opinion  is  that  the  decision  of  the  court  was 
correct  Confining  the  decision  to  the  facts  before  us,  we  think 
that  where  a  married  woman  intends  to  convey  or  ^^  mortgage 
her  real  estate,  and  to  accomplish  this  purpose  executes  a 
proper  instrument  in  conjunction  with  her  husband  with  all 
the  formalities  required  by  law,  but  by  mistake  of  the  scrivener 
an  erroneous  description  of  the  land  is  inserted  contrary  to  the 
intent  of  the  parties,  a  court  of  chancery  has  power  to  correct 
the  mistake  upon  clear  proof  of  the  facts,  and  that  in  so  doing 
the  policy  and  intent  of  our  laws,  in  reference  to  the  alienation  of 
real  estate  by  married  women,  are  not  contravened.  Causing 
the  true  description  to  be  read  into  the  deed  neither  makes  a 
new  conveyance  nor  changes  an  old  one;  it  simply  makes  the 
eonveyanoe  affective  by  applying  it  to  the  property  intended 
to  be  included.  There  is  a  decided  confiict  of  authority  on  the 
pomt  under  law  similar  to  ours,  and  there  is  much  weight  m 
those  holding  a  contrary  view  to  that  we  adopt;  but  after  much 
reflection  we  think  they  do  not  announce  the  correct  doctrine. 
Our  conclusion  is  sustained  by  the  following  decisions  which 
we  think  state  the  correct  view:  Hamar  v.  Medsker,  60  Ind* 
413 ;  Styers  v.  Bobbins,  76  Ind.  547 ;  Gardner  v.  Moore,  75  Ala. 
394,  51  Am.  Bep.  454;  Stevens  v.  Holman,  112  Cal.  345,  53 
Am.  St  Bep.  216,  44  Pac.  670 ;  note  to  Williams  v.  Hamilton, 

65  Am.  St  Bep.  commencing  on  page  511.  It  was  supposed 
that  California  had  adopted  a  different  view  in  the  case  of 
Leonis  v.  Lazzarovich,  55  Cal.  52,  but  if  this  case  can  be  so  con- 
strued it  has  been  overruled  by  Savings  ft  Loan  Soc.  v.  Meeks^ 

66  Cal.  371,  5  Pac.  624,  and  Stevens  v.  Holman,  112  Cal.  345, 
53  Am.  St  Bep.  216,  41  Pac.  670.  The  mortgage  executed  by 
Mrs.  Fitts  was  not  voluntary  in  the  sense  of  being  without  con- 
fideration.    It  was  given  to  secure  fifteen  hundred  dollars  whicb 
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her  huiband  received,  and  this,  of  course,  was  a  oonfiideration 
for  the  security. 

^  The  next  question  arises  on  the  appeal  of  Herring  from 
the  portion  of  the  decree  subordinating  his  mortgage  as  cor- 
rected to  that  of  the  bank,  and  in  this  we  are  of  opinion  that 
the  court  committed  an  error.  The  bank's  mortgage,  in  refer- 
ence to  the  property,  contains  the  following  statement:  ''All 
those  lots,  pieces  or  parcels  of  land  lying  tind  being  in  the  city 
of  De  Land,  Volusia  county,  Florida,  described  as  follows,  to 
wit:  The  north  half  of  the  south  half  (S.  1-2)  of  the  south- 
east quarter  (S.  E.  1-4)  of  the  northwest  quarter  (N.  W.  1-4) 
of  the  southeast  quarter  (S.  E.  1-4)  of  section  eight  (8),  town- 
ship seventeen  (17)  south,  range  thirty  east,  containing  two  and 
one-half  acres,  more  or  less,  also  lots  6,  C  and  F  of  block  ten 
(10)  acording  to  map  and  survey  of  Rich's  Addition  to  the  town 
(now  city)  of  De  Land,  in  said  county  of  Volusia,  and  state 
of  Florida.  This  being  a  second  mortgage  on  the  above-de- 
scribed pieces  of  land,  and  subject  to  a  mortgage  thereon  given 
to  W.  C.  Herring  bearing  date  May  26,  1890."  It  is  argued 
for  the  bank  that  the  recitation  in  its  mortgage  about  its  being 
subject  to  the  one  given  to  W.  C.  Herring  refers  to  lots  B,  C  and 
F  only,  and  if  this  be  incorrect  there  is  ambiguity  whether  it 
does  or  not,  and  that,  as  a  matter  of  fact  disclosed  by  the  evi- 
dence, the  bank  did  not  know  of  the  intention  to  include  the 
two  and  one-half  acre  parcel  in  the  Herring  mortgaga  We  do 
not  perceive  any  ambiguity  about  the  recitaL  It  contains  a 
clear  statement  that  the  bank's  mortgage  was  second  on  the 
''above-described  pieces  of  land" — ^which  included  all  that  had 
been  described  in  the  immediate  connection,  with  nothing  to 
indicate  the  absence  of  any  part,  and  that  it  was  subject  to  a 
mortgage  thereon  given  to  Herring  on  May  2fy,  1890.  The 
bank  accepted  fiiis  mortgage  and  ^  is  bound  by  its  recitals  and 
conditions.  In  terms  it  contracted  with  the  mortgagors  for 
a  second  mortgage  to  that  of  Herring  on  the  land  described  and 
the  reformation  of  the  first  mortgage  does  not  alter  the  con- 
tractual relation  voluntarily  assumed  by  the  «econd  one.  It 
does  not  appear  that  the  representatives  of  the  bank  ever  made 
any  investigation  or  inquiry  in  the  right  direction  to  ascertain 
whether  or  not  Herring  had  any  mortgage  claim  on  the  land, 
and  its  mortgage  clearly  imparted  information  of  this  fact. 
It  must,  therefore,  be  accepted  that  the  bank  received  its  mort- 
gage under  the  agreement  and  belief  that  Herring  was  entitled 
to  a  prior  lien  on  the  land,  and  as  he  was  in  fact  so  entitled. 
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it  would  be  contrary  to  equity  to  deprive  him  of  his  rights.  It 
was  held  in  Council  Bluffs  Lodge  v.  Billups,  67  Iowa,  674,  25 
If.  W.  846,  that  where  a  mortgagee  has  notice  of  a  first  hut  un- 
recorded mortgage,  which  is  recited  in  his  mortgage  as  being 
a  first  lien,  he  cannot  claim  that  his  mortgage  takes  precedenoe 
«f  a  new  mortgage,  executed  after  his  mortgage,  to  correct  a 
mistake  in  ttie  description  of  the  property  in  the  first  mort- 
gage. This  view  is  also  sustained  in  Gale  v.  Morris,  29  N.  J. 
Eq.  222 ;  Gale  v.  Morris,  30  N.  J.  Eq.  285. 

There  is  some  contention  made  that  appellant  Herring  was 
guilty  of  laches  in  not  proceeding  earlier  to  correct  the  mis- 
take in  his  mortgage  as  the  proof  showed  he  had  information 
of  it  not  long  after  his  mortgage  was  recorded,  but  we  do  not 
6ee  how  the  bank  can  complain  of  the  delay.  Its  mortgage  fur- 
nished unmistakable  evidence  that  it  was  second  and  subor- 
dinate to  Herring's  on  the  land,  and  no  just  complaint  can  be 
made,  after  accepting  such  a  mortgage,  for  the  delay  in  this 
ease. 

•^  Tlie  part  of  the  decree  of  the  chancellor  correcting  the 
description  of  the  land  in  the  mortgage  given  to  W.  C.  Herring, 
bearing  date  May  26,  1890,  is  affirmed,  and  the  part  subordinat- 
ing the  mortgage  as  reformed  to  the  lien  of  the  mortgage  given 
to  the  Yolnsia  County  Bank  is  reversed,  with  directions  for 
farther  proceedings  consistent  with  this  opinion. 


The  Reformation  ef  deeds  of  married  women  is  discnssed  in  the 
nonograpbie  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  511-514. 
A  mistake  in  the  description  of  land  intended  to  be  mortgaged  by 
a  married  woman  may  be  corrected  on  a  proper  showing:  Christen- 
«en  ▼.  HoHingaworth,  6  Idaho,  87,  96  Am.  St.  Bap.  256,  58  Pae.  211. 

Am.  St.  Bep.,  YoL  ed— 8 


114  AiniaiTCAN  State  Bepobxs^  Vol.  99.      [Florid^ 


FLORIDA  EAST  C?0 AST  EAILWAT  COMPAlfT  t.  HAZBLl 

[4S  Fla.  263,  SI  South.  272.] 

STATUTES,  Title  of.  Subject  of,  Doubts  M  to  Whetber  It  Is 
Sufficiently  Expressed. — A  court  will  not  declare  tliat  a  statute  is 
obnozioofl  to  the  conetitutional  requirement  that  it  shall  embraes 
but  one  subject,  which  shall  be  expressed  in  its  title,  if  the  qnestioa 
is  a  doubtful  one.     (pp.  116,  117.) 

STATUTES,  Title  of.  When  Sufficient  to  Include  a  Penalty^— 
A  statute  entitled  "An  act  requiring  railroad  companies  to  fence 
their  tracks,  and  providing  remedies  against  them  for  failure  to  ds 
so,''  may  include  a  provision  in  the  way  of  a  penalty,  as  by 
crf'flting  a  liability  for  double  damages  and  for  attorneys'  fees,  (pu 
117.) 

STATUTES— Bepeals  by  Implication  aie  not  Favored. — ^Im 
order  that  a  court  may  declare  that  one  statute  repeals  another  by 
implication,  it  must  appear  that  there  is  a  positive  repugnancy  bo- 
tween  the  two,  or  that  the  last  was  clearly  intended  to  prescribe  tho 
only  rule  that  should  govern  the  cases  provided  for,  or  that  it 
revises  the  subject  matter  of  the  former,     (p.  118.) 

STATUTES,  Repeal  of  by  Implication*  When  Does  not  Taks 
Place. — A  statute  requiring  railroad  companies  to  fence  their  tracks 
and  regulating  their  liability  for  stock  killed,  because  of  their  not 
doing  so,  is  not  repealed  by  a  subsequent  act  to  force  railroads  and 
other  companies  to  postmarks,  brands,  color  and  sex  of  livestock 
killed  or  injured  by  their  engines  and  ears,  and  providing  for  their 
payment  for  such  stock,     (p.  118.) 

ATTORNEYS '  FEES^  Allowance  of,  In  the  Supremo  Oonrt. — 

Under  a  statute  allowing  attorneys'  fees  in  actions  against  railroad 
companies  for  the  killing  of  stock,  the  supreme  court  has  no  juria- 
diction  to  allow  such  a  fee  to  the  attorney  of  the  defendant  in  error 
for  his  services  in  that  court.  If  he  is  entitled  to  such  fee,  he  must 
seek  it  by  application  to  the  trial  court,    (p.  118.) 

W.  A.  Mac  Williams,  for  the  plaintiflf  in  error. 
Fowler  &  Fowler,  for  the  defendant  in  error. 

^^*  Per  CTJEIAM.  It  appears  from  the  abstract  in  this 
case  that  the  defendant  in  error  instituted  suit  in  the  circuit 
court  of  St.  John's  county  against  plaintiff  in  error  to  recover 
double  damages  and  attorneys'  fees  for  the  killing  of  certain 
livestock,  the  declaration,  filed  January  1,  1896,  alleging  the 
failure  of  defendant  to  fence  its  tracks  as  required  by  chapter 
4069  of  the  acts  of  1891.  The  company  demurred  *"^  to  the 
declaration  upon  the  ground  that  the  act  referred  to  was  un- 
constitutional, which  demurrer  was  overruled.  Thereafter  it 
pleaded  not  guilty.  The  referee  to  whom  the  case  was  referred, 
after  hearing  evidence  found  for  the  plaintiff  and  entered  judg- 
ment for  the  sum  of  one  hundred  dollars  double  damages  and 
thirty-five  dollars  attorneys'  fees,  besides  costs.    Motions  for  a 
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new  trial  and  in  arrest  of  judgment  were  made  and  overruledi 
and  the  company  took  writ  of  error  to  this  court 

The  errors  assigned  relate  to  the  rulings  before  stated,  but 
the  only  questions  presented  and  argued  in  the  briefs  are  as 
foIlowB:  1.  Whether  the  provisions  authorizing  doiible  damages 
and  attorneys'  fees  in  the  act  referred  to  are  unconstitutional, 
because  of  a  defect  in  the  title  of  the  act ;  2.  Whether  such  pro- 
visions were  repealed  by  section  7,  chapter  4189  of  the  act  of 
1893. 

Chapter  4069  is  entitled  "An  act  requiring  railroad  compan- 
ies to  fence  their  tracks,  and  providing  remedies  against  them  for 
failure  to  do  so.**    The  first  section  requires  railroad  compan- 
ies  or  persons  operating  railroads  in  this  state  to  begin  within 
sixty  days  after  the  passage  of  the  act  to  construct  a  fence  on 
both  sides  of  its  line,  so  as  to  prevent  the  intrusion  of  any  cat- 
tle and  horses  upon  its  track,  except  in  certain  places  therein 
designated.    The  second  section  requires  the  companies  or  per* 
sons  to  commence  to  construct  such  fence  within  sixty  days 
after  the  passage  of  the  act,  and  to  continue  such  construction 
uninterruptedly  until  the  work  is  completed,  which  is  required 
to  be  done  within  two  years  after  the  approval  of  the  act,  and 
also  to  erect  proper  stockguards  as  provided  in  the  third  section. 
The  third  section  specifies  the  character  of  fence  and  stock- 
guards  to  be  constructed.    The  *^  fourth  section  provides  that 
any  railroad  company  or  person  owning  or  operating  any  rail- 
road in  this  state  failing  to  fence  at  least  one  twenty-second 
part  of  their  entire  line  of  road  and  to  provide  stockguards  as 
required  each  and  every  month  after  sixty  days  from  the  pas- 
sage of  the  act  shall  be  liable  for  double  the  amount  of  all 
damages  caused  by  injuring  or  killing  any  livestock,  cattle  or 
horses  by  railway  engines  or  cars,  and  all  costs,  expenses  and 
reasonable  attorneys'  fees  incurred  in  collecting  same  by  suit, 
and  a  lien  is  thereby  given  for  the  amount  of  said   damages, 
costs  and  attorneys'  fees  upon  the  railroad  line,  appurtenances, 
properties,  franchises,  madiinery  and  equipments  equal  in  dig- 
nity to  laborer's  liens.    It  also  provides  for  the  recovery  of  the 
damages  and  attorneys'  fees  and  the  enforcement  of  tiie  liens 
in  courts  having  jurisdiction  within  twelve  months  after  the  pre- 
sentation of  a  claim  for  such  damages  as  is  in  the  statute  speci- 
fied, and  in  all  such  stiits  the  burden  of  proof  is  declared  to  be 
upon  the  company  or  person  operating  the  load.    The  fifth  sec- 
tion requires  the  maintenance  of  such  fences  after  their  con- 
struction, and  in  default  thereof  the  same  liability  is  imposed 
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88  in  cases  where  fences  are  not  constructed  as  required.  The 
sixth  section  regnlates  the  liabilitjr  for  stod^  killed  while  com.*- 
plying  with  the  provisions  of  the  act  and  alio  provides  that  the 
act  shall  not  apply  to  log*  roads. 

It  is  contended  that  the  liability  for  double  damages  and  at- 
tomeys*  fees  imposed  by  this  act  is  a  penalty — that  the  title  of 
the  act  does  not  indicate  that  penalties  are  imposed,  but  only 
that  remedies  are  provided,  and  iherefore  that  the  title  is  mis- 
leading and  insufficient  to  sustain  the  provisions  for  double 
damages  and  attorneys'  fees  under  section  16,  article  3,  of  the 
constitution  of  1885,  that  "each  ^"^  law  enacted  in  the  l^;is- 
lature  shall  embrace  but  one  subject  and  matter  properly  can- 
nccted  therewith,  which  subject  shall  be  briefly  expTeBB&i  m  the 
title/'  The  well-settled  rule  in  this  as  well  as  other  states  is 
that  when  the  title  of  an  act  clearly  though  briefly  expresses  the 
subject  matter  of  the  legislation  contained  in  the  body  of  the 
act,  and  there  is  nothing  in  the  act  which  is  not  properly  con- 
nected with  such  subject  matter,  the  constitutional  requirement 
quoted  is  complied  with.  There  can  be  no  doubt  that  under  the 
first  clause  of  thie  title  of  this  act,  to  wit,  "An  act  requiring 
railroad  companies  to  fence  their  tracks,"  it  would  be  competent 
for  the  legislature  to  provide  the  means  for  its  enforcement,  and 
in  doing  so  to  authorize  the  recovery  of  double  damages  and 
attorneys'  fees :  Railroad  v.  Crider,  91  Tenn.  489, 19  S.  W.  618 ; 
State  V.  Bemheim,  19  Mont.  612,  49  Pac.  441 ;  Snook  v.  Clark, 
20  Mont.  230,  50  Pac.  718 ;  Missouri  Pac  By.  Co.  r.  Harrelson, 
44  Kan.  263,  24  Pac.  465 ;  Plumb  v.  Christie,  103  Qa.  686,  30 
8.  E.  7S9 ;  Burrows  v.  Delta  Transp.  Co.,  106  Mich.  682,  64  N". 
W.  601.  The  only  question  that  can  arise  here  is  as  to  the  effect 
of  the  last  clause  in  this  title,  to  wit,  ''and  providing  remedies 
against  them  for  failure  to  do  so,"  it  being  argued  that  thie 
clause  so  restricts  the  title  as  to  make  it  misleading  with  refer- 
ence to  the  provisions  for  double  damages  and  attorneys'  fees. 
There  is  no  doubt  that  a  general  title  may  become  restricted  by 
the  addition  of  a  provision  or  provisions  thereto  (State  ex  reL 
Attorney  General  v.  Bums,  38  Fla.  367,  21  South.  290,  and  cases 
eited),  but  we  are  of  the  opinion  that  the  objection  made  does 
cot  apply  to  the  title  of  the  act  under  consideration.  The  court 
is  not  authorized  to  declare  the  ^^^  title  obnoxious  to  the  con- 
stitutional requirement  as  to  title  if  the  question  be  a  doubtful 
ene:  County  Commrs.  of  Duval  County  v.  City  of  Jacksonville^ 
2B  Fla.  196,  18  South.  339.  It  is  not  clear  that  the  word  ''rem- 
•dies^  was  used  in  a  technical  sense  in  the  second  clause  of  the 
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title,  but  rather  that  it  was  intended  by  this  clause  to  assert  in 
a  most  general  way  that  means  were  provided  for  enforcing 
flie  acty  without  designating  specifically  whether  these  means 
consisted  of  the  imposition  of  liabilities,  penalties  or  otherwise. 
It  certainly  does  not  exclude  the  idea  that  liabilities  or  penalties 
are  imposed  for  Tiolating  the  duty  declared.  The  court  should 
not  resort  to  critical  or  technical  construction  of  the  language 
of  the  title  in  order  to  exclude  parts  of  the  body  of  the  act  from 
its  pmrriew :  McAunich  t.  Mississippi  etc.  B.  B.  Co.^  20  Iowa, 
338;  Borrows  t.  Delta  Transp.  Co.,  106  Mich.  582,  64  N,  W, 
501.  We  do  not  feel  authorized  to  declare  that  tiie  matter  ob- 
jected to  is  not  properly  connected  with  the  subject  matter  em* 
braced  in  the  title,  or  that  the  title  is  so  restricted  as  to  render 
its  insertion  improper. 

The  second  question  presented  is  whether  the  provisions  re- 
lating to  double  damages  and  attorneys'  fees  in  tl^  act  of  1891 
were  repealed  by  section  7,  chapter  4189  of  the  act  of  1893. 
nrhat  act  is  entitled,  ''An  act  to  force  railroad  companies,  otiier 
companies  and  other  persons  running  cars  or  trains  in  this 
state  to  post  marks,  brands,  color  and  sex  of  livestock  that  may. 
be  killed  or  injured  by  engines  and  cars;  and  to  keep  a  record^, 
and  to  provide  for  the  payment  of  the  same.''  The  first  six 
sections  of  this  act  require  certain  designated  oflBeials  and  em-^ 
ployis  of  railroads  to  make  certain  reports  of  the  killing  or  in»- 
juring  of  stock  **^  by  the  operation  of  trains,  to  provide  blades- 
boards  at  depots,  and  post  marks  and  brands  and  other  descrip-- 
tion  of  livestock  killed  or  injured,  and  making  certain  omissions 
connected  therewith  misdemeanors  punishable  by  fines.  The 
seventh  section  reads  as  follows:  ''The  posting  of  marks  and 
brands  shall  be  prima  facie  evidence  of  the  killing  or  injuring  of 
stock;  and  whenever  the  owner  establishes  his  claim  the  rail-^ 
road  company  shall  pay  to  the  owner  the  full  cash  market  value 
for  snch  stock.  If  tiie  owner  has  to  resort  to  law  to  collect  hifl 
claim  and  judgment  should  be  rendered  against  &e  railroad 
company  and  Ihey  riiould  desire  to  appeal  to  a  higher  court,  they 
must  first  pay  all  court  costs  in  the  lower  court,  including  plain- 
tifPs  lawyers'  fee  which  must  i^  all  cases  be  a  reasonable  law- 
yers' fee."  The  act  contains  no  repealing  clause,  nor  does  it 
anjrwhere  make  any  reference  to  the  fencing  of  railroad  tracks, 
but  it  is  contended  that  the  seventh  section  fixes  the  amount 
of  recovery  by  owners  of  stock  killed  by  the  operation  of  rail- 
roads in  all  cases,  whether  in  consequence  of  failure  to  fence 
tracks  as  required  by  the  act  of  1891  or  otherwise,  and 
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therefore  by  implication  repeals  so  much  of  the  act  of  1891  aa 
gave  double  damages  and  attorneys'  fees.    Bepeals  by  implicar 
tion  are  not  favored^  and  in  order  that  a  court  may  declare  that 
one  statute  repeals  another  by  implication  it  must  appear  that 
there  is  a  positive  repugnancy  between  the  two  or  that  the  last 
was  clearly  intended  to  proscribe  the  only  rule  which  should 
govern  the  case  provided  for,  or  that  it  revises  the  subject  matter 
of  the  former :  State  v.  Pahnes,  23  Fla.  620,   3   South.   171 ; 
Mitchell  T.  Duncan,  7  Ka.  IB;  State  v.  Moore,  37  Or.  536, 
62  Pac.  26.    The  act  of  1893  was  certainly  not  a  revision  of 
the  subject  matter  embraced  in  the  act  of  1891,  ^^  for  it  makes 
no  reference  whatever  to  fences.    Nor  can  it  be  contended  that 
there  is  anything  in  its  language  that  indicates  an  intention  to 
change,  modify  or  repeal  the  fence  statute  or  any  of  its  pro- 
visions, and  there  is  no  necessary  repugnancy  between  the  two 
acts.    The  clause  ''and  whenever  the  owner  establishes  his  claim 
the  railroad  company  shall  pay  to  the  owner  the  full  cash  market 
value  for  such  stock,''  contains  no  negative  words,  nor  is  there 
anything  in  the  language  indicating  an  intention  to  apply  the 
rule  it  announces  to  cases  arising  under  the  act  of  1891.    While 
the  language  is  general  it  is  not  exclusive,  and  we  are  of  opinion 
that  it  must  be  so  interpreted  as  to  except  the  cases  provided 
for  by  the  act  of  1891 :  Frost  v.  Wenie,  167  TJ.  S.  46,  15  Snp. 
Gt  Bep.  532;  United  States  v.  Oreathouse,  166  TJ.  S.  601,  17 
Sup.  Ct  Eep.  701. 

This  disposes  of  all  the  questions  presented,  and  finding  no 
error  the  judgment  must  be  affirmed. 

In  this  case  a  motion  has  been  made  in  this  court  for  the  al* 
lowance  of  an  attorney  fee  in  favor  of  defendant  in  error  for 
defending  the  suit  in  this  court,  but  without  reference  to  the 
sufficiency  of  proof  here  to  establish  such  a  claim,  we  are  of 
opinion  that  this  court  has  no  jurisdiction  to  entertain  such  a 
demand.  If  he  is  entitled  to  attorney  fees  under  the  statute  for 
maintaining  his  judgment  in  the  appellate  court,  he  must  first 
tesort  to  a  court  having  original  jurisdiction.  Such  motion  is, 
therefore,  hereby  denied. 


The  Title  of  a  Statute  should  be  liberally  eonstnied,  and  not  be 
condemned  as  insufficient  constitutionally  to  suggest  those  things 
found  in  the  body  of  the  act,  unless,  giving  thereto  the  largest 
scope  which  reason  will  permit,  something  is  found  therein  which  is 
neither  within  its  literal  meaning,  nor  its  spirit,  nor  ffermane  thereto: 
Diana  Shooting  Club  v.  Lamoreaux,  114  Wis.  4A,  91  Am.  St.  Rep.  898, 
89  N.  W.  880.  When  there  is  doubt  as  to  whether  the  subject  is  clearly 
exprcsed  in  the  title,  the  doubt  is  resolved  in  favor  of  the  act:  Bee 
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fhe  monograpMe  note  to  Lewis  ▼.  Dunnei  86  Am.  St.  Bep.  274.  A 
itatnte  forbidding  the  manufacture  and  sale  of  adulterated^  food, 
dragi^  and  drinks,  defining  such  articles,  prescribing  the  duties  of 
th«  state  board  of  health,  in  relation  thereto,  and  declaring  penalties 
for  Tiolations  of  the  law,  is  not  violative  of  the  constitutional  re- 
quirement that  every  act  shall  embrace  but  one  subject,  which  shall 
(e  expressed  in  its  title:  Isenhour  v.  State,  157  Ind.  517,  87  Am. 
St.  Bep.  228,  62  N.  E.  40.  Compare  State  v.  Great  Western  Coffee 
etc  Co.,  171  Mo.  634,94  Am.  St.  Bep.  802,  71  8.  W.  1011;  and  see 
Augustine  v.  State,  41  Tex.  Cr.  Bep.  59,  96  Am.  8t.  Bep.  765,  52  S. 
W.  77:  State  v.  Sharpless,  31  Wash.  191,  96  Am.  St.  Bep.  893,  71  Pac. 
#37.  The  sufiieiency  of  titles  to  statutes  generally  is  discussed  in 
the  monographic  notes  to  Crookston  v.  County  Commrs.,  79  Am. 
St.  Bep.  456-486;  Bobel  v.  People,  64  Am.  St.  Bep.  70-107;  Lewis 
▼.  Dunne,  86  Am.  8t.  Bep.  267-279. 

The  Repeal  of  Btatuiee  by  implication  is  the  subject  of  a  mono- 
graphic note  to  Howard  v.  Hulbert,  88  Am.  St.  Bep.  271-297.  In 
the  absence  of  a  dear  intenticm,  repeal  by  implication  can  be  in- 
dulged only  80  far  as  unavoidable:  Morrison  t*  Ban  Claire,  115  Wii. 
588,  95  Am.  St.  Bep.  955,  92  N.  W.  280. 


BRONK  T.  STATE. 

[48  Fla.  461,  81  South.  248.] 

HABBAB  OOBPXTB^— An  Error  In  the  Judgment  Utader  Whldi 
■  Pri80B«r  Is  Held  does  not  entitle  him  to  be  discharged  on  habeas 
corpus,  unless  it  is  such  as  makes  the  judgment  void.  If  it  is 
merely  erronecms,  as  where  a  court  having  jurisdiction  has  siven  a 
wrong  judgment,  the  party  aggrieved  can  obtain  relief  only  by  writ 
•f  error  or  other  process  of  review,    (p.  125.) 

HABTSA8  OOBPUS— CloUateral  Xnquiiy. — ^If  a  prisoner  is  in 
custody  under  a  writ  of  ne  exeat  issued  in  a  suit  in  which  it  if 
aUeged  that  he  is  a  resident  of  the  state,  this  allegation  presents  one 
ef  Uio  issues  to  be  determined  in  the  action,  and  he  cannot  obtain  his 
release  on  habeas  corpus  on  the  ground  that  such  allegation  is  not 
true.  The  adjudication  involved  ui  the  issuing  of  the  writ  and  the 
refosal  to  discharge  it,  though  only  in  limine  and  subject,  upon 
farther  investigation  in  the  same  proceeding,  to  be  differently  ad* 
judged,   cannot   be   inquired   intor   or   reviewed   on   habeas   corpus. 

(p.  M«.) 

HABBAfl  OOBFUB^— Belease  from  Custody  Utader  a  Writ  of 
H(B  Bzeat  cannot  be  obtained  on  habeas  corpus  on  the  ground  that 
tho  writ  could  not  issue  in  the  case  or  under  the  eireumstances  under 
which  it  was  issued,  because  this  contention  is  in  the  nature  of  a 
collate^  1  attack  upon  the  order  of  a  court  of  general  jurisdiction. 
{p.  127.) 

HABEAS  CX>BPT78.— Under  an  Allegation  that  the  Court 
Acted  WtUumt  Jurisdiction  In  Issuing  Process  under  which  the 
prisoner  is  held,  eourts,  on  habeas  corpus,  will  go  far  enough  to  see 
whether  in  reality  this  be  true,  and  also  whether  or  not  the  action 
fif  the  court  i<i  illenral  to  the  extent  of  rendering  its  deeision  entirely 
void,  and  not   merely  irregular,     (p.   127.) 
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AUMONY— Ke  Exeat. — ^The  writ  of  ne  exeat  waa  eommomlj 
used  in  cases  of  equitable  demand,  and  it  ia  applicable  in  caaet  of 
alimon/  under  certain  conditiona.  Though  not  speoiallv  authoriaad 
in  proceedings  for  alimony,  yet  if  a  proper  case  should  pe  preaented 
for  the  writ  under  the  general  principles  of  law  or  other  proyiai<uit 
•f  our  statutes,  it  should  be  awarded,     (p.  128.) 

NE   EXEAT— Issuing  Befora   a  Decree   for  AlinMUiy. — Th» 

English  courts  of  chancery  never  issued  writs  of  ne  exeat  to  secuxa 
ihe  payment  of  alimony  until  after  a  decree  therefor  in  the  ecelesiae- 
tical  courts,  and  then  only  for  the  amount  of  such  deeree.     (p.  128.) 

AUMONT— Ke  Exeat»  When  may  IsBoe  Before  Deerae  f or.^ 

Where  a  eourt  of  chancery  has  been  given  juriadiction  of  auita  for  di* 
▼orce  and  for  alimony  and  maintenance,  and  is  vested  with  authority 
to  BBake  such  orders  as  may  be  necessary  to  secure  to  the  wife  aueh 
maintenance,  it  may  issue  a  writ  of  ne  exeat  before  any  decree  or 
order  fixing  the  amount  of  alimony  or  maintenance  haa  been  made 
in  all  cases  where  it  seems  to  the  chancellor  just  to  isaaa  it,  and 
necessity  therefor  exists,     (p.  128.) 

OONSTITUVZONAIa  LAW— Imprisonment  for  Debt^— AUmony 

or  Malntenanoe  from  a  husband  to  his  wife  is  uot  a  debt  within  the 
meaning  of  the  constitutional  inhibition  against  imprisonment  for 
debt.     (p.  129.) 

A  WBIT  OF  NE  EXEAT  la  not  Void  Beeanae  Iflsned  Witbonfe 

First  Bequirlng  a  Bond  with  Snretiea. — The  nonobservanee  of  statu- 
tory provisions  requisite  to  the  iasuing  of  the  writ  does  not  render  it 
void.     (p.    129.) 

NE  EXEAT,  Irregular,  When  not  Void. — An  order  requiring 
the  defendant  to  give  bond  conditioned  for  the  payment  of  alimony 
decreed  by  the  court  and  by  the  appellate  court  on  appeal,  and  to 
abide  and  perform  the  decrees  of  the  court  before  being  liberated 
from  the  writ  of  ne  exeat,  though  erroneous  as  to  this  requirement, 
is  not  void,  nor  does  this  error  entitle  the  defendant  to  be  released 
on  habeas  eorpua,  where  he  haa  not  tendered,  any  bond  properly 
conditioned,     (p.  180.) 

HABEAS  COBPUS— Inqniry  into  the  Merita  TTponu— A  party 

in  custody  under  a  writ  of  ne  exeat  to  secure  alimony  ia  not  en- 
titled to  be  discharged  on  habeas  corpus  on  the  ground  that  tiie 
proofs  taken  show  that  the  complainant  is  not  entitled  to  alimony. 
This  is  a  prdper  matter  for  decision  in  the  original  suit,  and  cannot 
t>e  inquired  into  on  habeas  corpus,     (p.  ISO.) 

DIVOBCE  AND  AUMONT-- Attorneys'  Feea  in  Inflnyendsot 

Proceedings. — ^A  wife  who  has  secured  a  writ  of  ne  exeat  in  a  eiiit 
against  her  husband  for  alimony  and  maintenanoe  cannot,  on  his 
suing  out  a  writ  of  habeas  corpua  to  obtain  his  release  from  euatody, 
and  prosecuting  to  the  supreme  court  a  writ  of  error  in  such'habeaa 
corpus  proceeding,  obtain  there  an  order  that  he  pay  her  alimony 
pendente  lite,  and  attorneys'  fees  for  representing  her  interest  in 
the  supreme  court  on  such  writ  of  error,     (p.  130.) 

Isaac  A.  Stewart  and  Egf ord  Blj,  for  the  plaintifE  in  error. 

F.  W.  Marsh,  Pas.  D.  Beggs  and  George  B.  Perkins,  for  the 
defendant  in  error. 

-*«»  TAYLOR,  C.  J.    John  Parker  Bronk,  the  plaintiff  in 
error,  filed  his  petition  on  the  third  day  of  May,  1901,  in  this 
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rapreme  court  for  a  writ  of  habeas  corpus,  addressed  to  the 
chief  justice,  who  ordered  the  issuance  of  the  writ  making  the 
same  returnable,  as  is  almost  invariably  the  custom  of  this  court 
in  such  cases,  before  the  judge  in  whose  jurisdiction  the  detention 
was  had :  Eev.  Stats.,  sec.  1771.  The  petition  for  the.  writ 
was  sabstantially  as  follows:  ^TTour  petitioner,  John  Par- 
ker Bronk,  respectfully  represents  that  he  is  imprisoned  and  de- 
tained in  custody  without  lawful  authority,  and  illegally  re- 
strained of  his  liberty  by  J.  S.  Turner,  the  sheriff  of  Volusia 
eouniy,  Florida,  at  De  Land,  in  said  county,  by  virtue  of  an 
order  of  Hon.  Minor  S,  Jones,  judge  of  the  circuit  court  of  the 
seventh  judicial  circuit  of  the  state  of  Florida,  in  and  for  said 
county  of  Volusia,  issued  under  the  following  circumstances: 
On  the  nineteenth  day  of  April,  1901,  one  LiUie  L.  P.  Bronk^ 
daiming  to  be  the  wife  of  your  petitioner,  filed  her  bill  of  com- 
plaint in  the  circuit  court  of  said  county  of  Volusia,  in  chan- 
ceiy,  against  petitioner  and  his  son  Frederick  Bronk,  praying 
for  alimony  against  your  petitioner,  and  the  cancellation  of  cer- 
tain alleged  conveyances  from  petitioner  to  said  Frederick 
Bronk;  tiiat  thereupon  on  the  twentieth  day  of  April,  A.  D. 
1901,  without  any  bond  being  required  of  complainant,  and 
without  any  alimony  having  been  decreed  against  petitioner, 
your  petitioner  was  taken  in  custody  by  said  J.  R.  Turner  under 
a  writ  of  ne  exeat  issued  in  said  cause  requiring  petitioner  to 
procure  bail  in  the  sum  of  ten  thousand  dollars  that  ^^  he 
would  not  go  beyond  this  state  without  leave  of  court,  and  that 
he  would  abide  by  and  comply  with  all  lawful  orders  and  de- 
crees of  said  court,  and  that  in  case  your  petitioner  should  refuse 
to  give  0udi  bail,  your  petitioner  should  be  brought  forth  in 
custody  of  said  sheriff  before  said  judge  at  Titusville  for  further 
proceedings  in  the  premises,  until  he  shall  do  it  of  his  own  ac- 
eord.  Copy  of  said  writ  is  hereto  attached  and  made  part  of  this 
petition;  that  your  petitioner  was  unable  to  give  bail  as  required 
by  said  writ,  and  was  thereupon  held  in  custody  and  deprived 
of  his  liberty  by  said  J.  R.  Turner,  sheriff  as  aforesaid;  that  on 
the  twenty-fifth  day  of  April,  A,  D.  1901,  petitioner  moved  be- 
fore Honorable  Minor  S.  Jones,  judge  as  aforesaid,  that  said  writ 
of  ne  exeat  be  quashed  and  vacated ;  that  said  judge  denied  said 
motion  and  ordered  your  petitioner  to  be  held  in  custody  and 
detained  of  his  liberty  and  imprisoned  in  the  common  jail  of 
Volusia  county,  unless  and  until  your  petitioner  should  give  bond 
in  the  sum  of  ten  thousand  dollars  that  he  will  not  depart  without 
the  state  of  Florida  without  the  leave  of  the  court,  and  abide  by 
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-and  conform  to  all  lawful  orders  and  decrees  made  in  said  canse, 
and  pay  the  alimony  and  other  sums  decreed  by  said  court  to  be 
due,  or  upon  appeal  by  the  appellate  court.  A  copy  of  said  order 
is  hereto  attached  and  made  part  of  this  petition.  And  your  pe- 
titioner says  that  said  detention,  confinement  and  restraint  is 
unlawful  for  the  following  reasons:  1.  Because  said  writ  of  ne 
•exeat  was  issued  without  bond  from  complainant  to  petitioner, 
as  required  by  law;  that  the  court  was  without  jurisdiction  to 
issue  said  order  without  bond,  and  the  same  was  and  is  illegal 
and  void;  2.  Because  in  alimony  proceedings  the  court  has  no 
jurisdiction  to  issue  writ  of  ne  exeat  until  alimony  has  *^  been 
^decreed,  and  no  alimony  having  been  decreed  against  petitioner 
the  said  order  was  and  is  illegal  and  void;  3.  Because  said 
«rder  is  in  excess  of  the  jurisdiction  of  the  court  and  is  illegal 
and  void ;  4.  Because  at  the  time  of  the  filing  of  the  bill  of  com- 
plaint neither  the  complainant  nor  either  of  the  defendants  were, 
and  are  not  now,  residents  of  the  state  of  Florida,  and  none  of 
the  property  mentioned  in  said  bill  has  ever  been  within  the 
limits  of  this  state,  and  the  court  has  no  jurisdiction  to  decree 
alimony  in  said  cause,  or  to  issue  the  writ  of  ne  exeat,  and  the 
-said  writ  and  order  were  and  are  illegal  and  yoid«  Wherefore 
your  petitioner  prays  that  a  writ  of  habeas  corpus  may  be  granted 
tind  issued  directed  to  said  J.  R.  Turner,  sheriff  as  aforesaid, 
commanding  him  to  bring  and  produce  before  this  honorable 
'Court,  at  the  place  and  time  in  said  writ  specified,  the  body  of 
said  John  Parker  Bronk,  together  with  the  cause  of  his  deten- 
tion, and  that  said  John  Parker  Bronk,  your  petitioner,  may 
be  restored  his  personal  liberty.** 

Attached  as  exhibits  to  said  petition  for  the  writ  of  habeas 
-corpus  were  copies  of  the  two  following  documents: 

'Tn  the  Circuit  Court  of  Volusia  County,  State  of  Florida, 
^n  the  name  of  the  State  of  Florida,  to  all  and  wTignifly  the 
sheriffs  of  the  state  of  Florida: 

''Whereas,  it  is  represented  to  said  honorable  court  sitting  in 
chancery,  on  the  part  of  lillie  L.  P.  Bronk,  complainant,  against 
John  Parker  Bronk,  and  other  defendant,  among  other  things, 
that  he  the  said  John  Parker  Bronk,  defendant,  is  greatly  in- 
debted to  the  said  complainant  on  account  of  alimony  and  other 
causes,  and  designs  quickly  to  go  into  parts  without  this  state, 
as  by  oath  made  on  that  behalf  appears,  which  tends  to  the  great 
prejudice  and  damage  of  the  said  complainant,  therefore,  *••  in 
order  to  prevent  this  injustice,  we  hereby  command  you,  that 
you  do,  without  delay,  cause  the  said  John  Parker  Bronk  person- 
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ally  to  come  before  yon  and  give  sufficient  bail  or  security  in  the 
warn  of  ten  thousand  dollars,  to  be  approved  by  the  clerk,  that 
the  said  John  Parker  Bronk  will  not  go,  nor  attempt  to  go,  into 
parts  beyond  this  state,  without  leave  of  our  said  court,  and  that 
he  will  abide  by,  and  comply  with  all  lawful  orders  and  decrees 
of  our  said  court,  and  in  case  the  said  John  Parker  Bronk  shall 
refuse  to  give  such  bail  or  securiiy,  then  you  are  to  bring  him, 
tiie  said  John  Parker  Bronk  in  custody  before  me  at  Titusville 
in  said  district  forthwith  for  further  proceeding  in  the  premises 
until  he  shall  do  it  of  his  own  accord;  and  when  you  have  taken 
such  security  you  are  forthwith  to  make  and  return  a  certificate 
thereof,  together  with  this  writ  to  us  in  our  said  court  of  chan- 
cery distinctly  and  plainly  under  your  hand. 

''Witness  tiie  honorable  Minor  S.  Jones,  judge  of  the  circuit 
court  in  and  for  the  county  of  Volusia  in  seventh  judicial  circuit 
of  the  state  of  Florida  and  the  seal  of  the  said  court,  this  twen- 
tieth day  of  April,  A.  D.  1901. 

''[Seal]  SAM'L  D.  JOEDAN, 

"Clerk  of  the  Circuit  Court,  Volusia  County,  Florida.'' 

''In  the  Circuit  Court  of  Volusia  County,  State  of  Florida, 
lillie  L.  P.  Bronk 

VB. 

J.  P.  Bronk  et  aL 

'The  defendant  John  Paricer  Bronk  being  brought  before  me 
in  chambers  at  Titusville  this  day  under  the  writ  of  ne  exeat 
issued  in  compliance  with  the  order  of  this  court  made  on  the 
nineteenth  day  of  April,  A.  D.  ^"^  1901,  for  further  proceed- 
ings in  the  said  cause,  and  it  appearing  that  the  defendant  is 
in  custody,  not  having  given  bond  as  required  by  said  order  and 
writ;  and  appearing  by  his  solicitors  filed  his  motion  to  quash 
the  said  writ  on  the  several  grounds  tiierein  set  forth.  And  the 
said  cause  having  come  on  for  hearing  on  the  said  motion  to 
quash  before  me  on  this  day,  and  the  same  having  been  argued 
by  the  respective  counsel  in  the  cause,  and  consideied  by  the 
oourt,  it  is  now  ordered  and  decreed  that  the  said  motion  be 
and  the  same  is  hereby  denied,  and  the  said  defendant  John 
Parker  Bronk  is  hereby  remanded  to  the  custody  of  the  said 
dieriff  of  Volusia  county,  Florida,  in  whose  county  the  said 
writ  was  served,  and  he  is  hereby  commanded  to  restrain  him, 
the  same  John  Parker  Bronk  from  going  without  the  state  of 
Florida  without  leave  of  thi»  court,  unless  he  give  bond  with 
«ecurit^  in  the  usual  form  in  the  penal  sum  of  ten  thousand 
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dollars^  to  be  approved  by  the  clerk  of  the  said  courts  conditioned 
that  he  will  not  depart  without  the  state  of  Florida  without  th» 
leave  of  this  court  and  abide  by  and  conform  to  all  lawful  order* 
and  decrees  made  in  said  cause,  and  pay  the  alimony  and  otiber 
sums  decreed  by  said  court  to  be  due,  or  upon  appeal  by  the  ap« 
pellate  court,  and  in  default  thereof,  then  to  commit  him,  the 
said  John  Parker  Bronk,  to  the  common  jail  of  Volusia  county 
to  be  dealt  with  according  to  law.  Done  and  ordered  at  cham- 
bers at  Titusville  this  twenty-fifth  day  of  April,  A.  D.  190L 

«MINOB  S.  JONES, 

''Judge.* 

In  response  to  the  writ  of  habeas  corpus,  the  sheriff  made  re- 
turn alleging  as  the  cause  of  the  detention  the  said  orders  an<l 
writ  of  ne  exeat,  and  attached  as  part  of  his  return  to  said  writ 
a  copy  of  the  entire  record  in  the  suit  which  such  order  of  ne 
exeat  was  issued*  At  the  '*•*  hearing  on  the  writ  of  habeas 
corpus,  the  circuit  judge  refused  to  discharge  the  petitioner, 
but  remanded  him  to  the  custody  of  the  sheriff,  to  be  held  in 
accordance  with  the  writ  of  ne  exeat  theretofore  granted  and 
under  the  terms  tiierein  mentioned,  and  adjudged  the  petitioner 
to  pay  the  costs  of  such  habeas  corpus  proceeding.  From  this 
judgment  the  petitioner  sued  out  this  writ  of  error  to  this  court 

There  are  nine  assignments  of  error.  The  first  seven  of  these 
relate  wholly  to  admissions  and  rejections  of  evidence  on  the 
hearing  of  the  habeas  corpus.  As  we  deem  all  of  this  questioiied 
evidence  wholly  irrelevant  and  immaterial  to  the  issues  properly 
before  the  court  on  the  habeas  corpus  proceeding,  it  becomes 
unnecessary  for  us  to  pass  upon  them,  since  they  could  not  affect 
the  conclusions  at  which  we  have  arrived,  no  matter  what  might 
be  our  ruling  thereon. 

The  eighth  and  ninth  assignments  of  error  question  the  cor- 
rectness of  the  court's  ruling  refusing  to  discharge  the  plaintiff 
in  error  and  remanding  him  to  custody. 

Before  discussing  the  contentions  made  by  counsel  it  will  be 
proper  to  announce  the  rule  as  to  the  ezt^it  to  which  a  court 
can  go  behind  the  judgment  or  process  of  anotheo:  court  of  gen- 
eral jurisdiction  on  habeas  corpus.  Church  in  his  work  on 
Habeas  Corpus,  section  848,  says:  ''Void  and  voidable  judgments 
may  alike  be  reversed  on  appeal  or  writ  of  error,  but  the  former 
only  gives  authority  to  discharge  on  habeas  corpus,  which  writ 
cannot  have  the  operation  of  an  appeal,  writ  of  error,  or  cer- 
tiorari, or  have  the  force  or  effect  of  those  proceedings.  Illegality 
can  be  affirmed  only  of  radical  defects,  and  signifies  that  which 
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13  oontiaiy  to  the  prmciples  of  law  as  distinguished  from  roles 
«f  prooedme.  Illegality  denotes  ^^  a  complete  defect^  in  the 
pioceedingB*  •  •  •  .  Neither  error  nor  the  regularity  of  judicial 
pzoeeedingB  can  be  reviewed  on  habeas  corpus,  whether  it  be 
some  informality  of  procedure  before  trial,  error  in  the  sentence 
itself,  or  some  irregularity  subsequent  to  sentence.^  '^An  irreg- 
ularity may  be  defined  to  be  the  want  of  adherence  to  some  pr^ 
scribed  rule  or  mode  of  proceeding;  and  it  consists  either  in 
omitting  to  do  something  that  is  necessary  for  the  due  and 
orderly  conducting  of  a  suit,  or  doing  it  in  an  imseasonable 
time,  or  improper  manner*':  1  Tidd's  Practice,  512.  ^^If  the 
record  shows  that  the  judgment,  order  or  process  under  which 
ibe  party  is  held  is  not  merely  erroneous,  but  such  as  could  not, 
under  any  drcumstancesiy  or  upon  any  state  of  facts,  have  be^ 
pronounced  or  awarded  bj  the  court  ordering  or  issuing  it,  then 
the  party  is  entitled  to  discharga  But  if  the  judgment  is  merely 
erroneous,  the  court  having  given  a  wrong  judgment  when  it  had 
jurisdiction,  the  party  aggrieved  can  only  have  relief  by  writ 
of  error  or  other  process  of  review.  He  cannot  be  relieved  sum- 
marily by  habeas  corpus.*'  Judge  Freeman's  notes  to  Common* 
wealth  T.  Lecky,  26  Am.  Dec.  37,  and  numerous  leading  cases 
there  cited*  These  general  rules  have  been  settled  here  as  well 
as  elsewhere:  Ex  parte  Sam,  51  Ala.  34;  Ex  parte  Scwartz,  9 
Tex.  App.  74 ;  Ex  parte  Winston,  9  Nev.  71 ;  Ex  parte  McGill, 
6  Tex.  App.  498;  Ex  parte  Bowen,  25  Fla.  214,  6  South.  65; 
Ex  parte  Prince,  27  ila.  196,  26  Am.  St.  Sep.  67,  9  South.  659 ; 
Ex  parte  Pitts,  36  Fla.  149,  17  South.  76 ;  Ex  parte  Senior,  37 
Fla.  1,  19  South.  652 ;  BandaU  v.  TilUs,  43  Fla,  43,  29  South. 
540;  Ex  parte  Gilchrist,  4  McCord  (S.  C),  233. 

«•  Sections  1477  to  1489,  both  inclusive,  of  the  Revised 
Statutes  give  to  our  courts  of  chancery  plenary  jurisdiction  over 
the  entire  subject  of  granting  divorces,  awarding  alimony  and 
nsintenanoe  to  wives  and  the  custody  of  children  in  such  cases. 

The  first  contention  of  the  plaintiff  in  error  is  that  the  bill 
IBor  alimony  by  Lillie  L.  P.  Bronk  against  John  P.  Bronk,  in 
which  the  writ  of  ne  exeat  was  granted,  contains  no  aUegatiou 
as  to  the  reeid^ice  of  said  complainant,  and  that  according  to 
the  proofs  on  the  hearing  of  the  habeas  corpus  it  was  shown  that 
Beither  the  complainant  nor  defendant  in  said  bill  for  alimony 
were  bona  fide  residents  or  citizens  of  this  state,  and  that  in  such 
cases  the  courts  of  this  state,  as  held  in  Miller  v.  Miller,  33  Fla. 
453,  15  South.  222,  were  without  jurisdiction  to  entertain  such 
ioit    The  bill  for  alimony  mentioned  expressly  alleges  that  the 
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defendant  John  P.  Bronk  was  a  resident  and  citizen  of  Florida^ 
and  had  been  such  for  live  years^  which  allegation,  if  proven  to 
be  true,  would  authorize  our  courts  of  chancery,  upon  a  proper 
case  made  to  award  alimony  to  the  wife,  regardless  of  her  place 
of  residence,  as  was  held  in  the  case  of  Miller  v.  Miller^  33  FU. 
453, 15  South.  222.    The  fact  as  to  whether  John  P.  Bronk  was 
such  a  bona  fide  resident  of  Florida  as  to  give  our  courts  of  chan- 
cery jurisdiction  over  him  to  enforce  against  him  the  marital  duty 
of  maintaining  and  supporting  his  wife,  is  and  was  one  of  the  is- 
sues in  the  proceeding  pending  for  alimony,  which  issue  the  court 
of  chancery  in  which  that  proceeding  is  pending  has  full  and  gen- 
eral jurisdiction  to  pass  upon  and  adjudicate  in  that  proceeding, 
and  its  adjudication  of  it,  though  only  in  limine,  and  subject 
upon  further  investigation  by  it  in  the  same  proceeding  to  be 
differently    adjudged,    cannot    be    collaterally    inquired    into 
'A^i  Q].  reviewed  on  habeas  corpus.    In  the  case  of  Epping,  Bellas 
&  Co.  T.  Robinson,  21  Fla.  36,  it  was  held,  in  effect,  that  the 
judgment  of  a  court,  made  within  its  jurisdiction,  that  involved 
the  adjudication  of  jurisdictional  facts  could  not  be  attacked 
collaterally.    The  granting  of  the  order  of  ne  exeat  on  the  bill 
for  alimony  filed,  necessarily  involved  an  adjudication  in  limine 
of  the  jurisdictional  fact  as  to  whether  either  of  the  parties  to 
that  bill  were  such  residents  of  this  state  as  to  authorize  that 
court  to  deal  with  the  question  of  alimony  between  them,  and 
its  decision  of  that  question,  though  it  may  be  erroneous,  can- 
not be  reviewed  or  interfered  with  on  habeas  corpus,  but,  if 
erroneous,  can  be  reversed  only  on  appeal.    There  is  nothing 
in  the  case  of  Ex  parte  Harfourd,  16  Fla.  283,  that  is  incon- 
sistent with  this  view.    The  latter  case  was  where  a  committing 
magistrate  bound  a  party  over  to  keep  the  peace.    On  habeas 
corpus  from  the  circuit  court,  it  was  held  tiiat  as  the  circuit 
judges  are  invested  here  with   the   authority    of   committing 
magistrates  they  could,  on  habeas  corpus,  in  such  cases  inquire 
into  the  cause  of  the  imprisonment  on  the  proofs  upon  which 
the  committing  magistrate  acted,  or  upon  further  proofs  taken 
in  the  habeas  corpus  proceeding,  and  thereon  to  discharge,  admit 
to  bail  or  remand  to  custody,  as  the  law  and  the  evidence  shall 
require.    The  writ  of  habeas  corpus  is  more  far-reaching  in  this 
class  of  cases  for  the  reason  that  committing  magistrates  are 
courts  of  inferior  and  limited  jurisdiction  and  that  no  appeal 
or  writ  of  error  lies  from  their  commitments. 

It  is  next  contended  that  the  circuit  court  had  no  jurisdic- 
tion to  grant  the  writ  of  ne  exeat  in  the  case  before  it^  because 
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the  bill  is  not  predicated  upon  the  existence  of  any  ground  of 
diYorce  mentioned  in  sections  1484  and  1485  of  the  Sevised  Stat- 
utes, and  that  by  section  1487,  ne  exeat  '^'^  can  only  be  issued 
wheie  there  is  a  decree  for  alimony  under  the  two  first-men* 
tioned  sections^  and  further  that  the  writ  cannot  issue  before  ai 
decree  for  alimony  has  been  rendered.  As  all  this  contention 
imder  the  habeas  corpus  proceedings  is  in  the  nature  of  a  col- 
lateral attack  upon  the  order  of  a  court  of  general  jurisdiction, 
we  are  not  at  liberty  under  the  rule  already  stated  to  go  further 
into  the  inquiry  than  to  see  if  the  court  was  acting  within  the 
limits  of  its  jurisdictional  powers.  Under  an  allegation^  how* 
ever,  that  the  court  acted  without  jurisdiction  we  should  go  far 
enough  to  see  whether  in  reality  this  be  true^  and  also  whether 
or  not  the  action  of  the  court  is  illegal  to  the  extent  of  rendering 
its  decision  entirely  void,  and  not  merely  irregular.  The  bill  in 
this  case  is  for  maintenance  under  section  1486  of  the  Bevised 
Statutes,  and  if  it  be  conceded  that  there  is  no  authority  for  a 
writ  of  ne  exeat  under  it  derived  from  the  authority  given  for 
the  writ  under  section  1487,  referring  in  specific  terms  to  ali- 
mony  under  sections  1484  and  1485,  it  does  not  follow  that  the 
irrit  cannot  issue  at  alL  Section  1487  does  not  deny  the  use  of 
the  writ  in  applications  under  section  1486,  nor  is  it  restrictive, 
in  our  judgment,  of  the  writ  to  cases  arising  solely  under  seo- 
tionfl  1484  and  1485.  The  maintenance  section — 1486 — declares 
it  to  be  the  duty  of  husbands,  having  ability  to  maintain  their 
wives  and  minor  children,  and  when  there  is  a  failure  to  do  sa 
a  wife,  whether  living  with  her  husband  or  separate  from  him 
by  his  fault,  may  go  into  a  court  of  chancery  by  bill  for  the 
enforcement  of  this  duty.  The  right  of  the  wife  is  an  equitable 
demand  for  maintenance  in  the  nature  of  alimony  arising  out 
of  the  duties  incident  to  the  marital  status,  and  can  only  be 
secured  or  enforced  by  her  in  a  court  of  equi^.  The  writ  of  ne 
exeat  was  commonly  used  in  ^'^  cases  of  equitable  demands, 
and  at  an  early  date  it  was  applied  in  cases  of  alimony  under 
certain  conditions.  Though  section  1487  may  not  of  itself 
authorize  the  writ  in  proceedings  under  section  1486,  yet,  if  a 
proper  case  shoidd  be  presented  for  i^e  writ  under  general  prin- 
ciples of  law  or  other  provisions  of  our  statutes,  it  should,  of 
coarse,  be  awarded*  The  second  part  of  the  objection  involves 
a  reference  to  some  extent  to  the  practice  of  the  court  in  such 
cases,  and  consequently  the  power  of  the  court  in  awarding  the 
writ 
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As  we  have  already  said^  the  demand  sued  for  in  fhe  case 
where  the  ne  exeat  was  granted^  is  in  the  nature  of  alimonj,  and 
arises  from  the  duty  imposed  by  the  law  upon  the  husband  to 
support  and  maintain  the  wife  under  tiie  circumstances  deeig- 
sated  in  the  section  of  the  Revised  Statutes  referred  to.  That 
statute  invests  the  courts  of  this  state  with  power  to  enforce  such 
maintenance  upon  bill  filed  and  suit  prosecuted  as  in  oilier 
<;hancery  cases.  It  is  conceded  by  the  English  courts  of  chan« 
<%ry^  which  alone  had  juridsiction  to  issue  ne  exeat  as  a  judicial 
process,  never  issued  such  writs  until  after  a  decree  for  alimony 
rendered  by  the  ecclesiastical  courts,  and  then  only  for  the 
^miount  so  decreed.  By  the  English  practice,  equity  had  no 
jurisdiction  to  decree  alimony  in  any  case.  It  could  only  be 
obtained  in  the  ecclesiastical  courts  which  alone  had  jurisdiction 
to  decree  it,  but  as  their  power  to  enforce  their  decrees  was 
very  limited,  and  the  common  law  took  no  notice  of  their  decrees 
in  such  matters,  equity,  in  order  to  aid  the  enforcement  of  such 
•decrees,  when  necessary,  issued  the  writ  of  ne  exeat,  when  it  was 
made  to  appear  that  the  husband  was  about  to  leave  the  realm 
to  avoid  a  decree  for  alimony  rendered  by  the  ecclesiastical 
•courts.  As  there  was  no  jurisdiction  in  equity,  for  any  purpose, 
'^^^  until  a  decree  for  alimony  had  been  rendered  in  the  eccle- 
siastical courts,  the  writ  ne  exeat  would  not  issue  until  such  de- 
•cree  had  been  made.  Under  our  system  chancery  has  exclusive 
jurisdiction  of  all  suits  for  divorce  and  for  alimony  and  main- 
tenance given  by  statute,  and  the  statute  giving  jurisdiction  in 
the  class  of  cases  designated  in  section  1486  of  the  Revised 
Statutes,  under  which  the  bill  was  filed  upon  which  the  writ  ne 
-exeat  issued  in  this  case,  expressly  provides  that  the  court  shall 
make  such  orders  as  may  be  necessary  to  secure  to  the  wife  such 
maintenance.  The  power  in  our  courts  of  equity  to  issue  ne 
•exeat  in  proper  cases  is  expressly  recognized  by  statute  and  the 
matter  of  issuing  such  writs  is  to  some  extent  regulated  by  sec- 
tions 1473-1476  of  the  Revised  Statutes.  By  section  1473  it  is 
provided  that  no  writ  of  ne  exeat  shall  be  granted  until  a  bill 
4?wom  or  supported  by  affidavit  is  filed  praying  such  writ,  except 
in  certain  cases  not  necessary  to  mention.  It  is  further  provided 
hy  that  section  that  the  writ  may  issue  in  any  case  where  the 
issuance  shall  seem  to  the  chancellor  just  We  are  of  opinion 
that  imder  our  system  the  writ  ne  exeat  may  now  be  issued  by 
t)ur  equity  courts  in  suits  for  maintenance,  before  a  decree  fixing 
«n  amount  to  be  paid  is  rendered,  in  all  cases  where  it  seems 
to  the  chancellor  just  to  issue  it  and  a  necessity  therefor  exists: 
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Denton  t.  Denton,  1  Johns.  Ch.  441 ;  People  v.  Barton,  16  Colo. 
75,  26  Pac.  149;  Bishop  on  Marriage,  Divorce  and  Separation, 
«ecs.  1112, 1113.  The  allegations  of  the  bill  upon  which  the  writ 
iflBued  are  safBdent  if  true,  to  give  jtdrsdiction  to  the  court  to 
issue  the  writ  complained  of,  and  the  court  had  power  to  issue  it, 
notwithstanding  the  fact  that  no  sum  had  then  been  decreed. 

"•"^  It  is  n«ct  contended  that  the  writ  of  ne  exeat  will  not 
be  issued  when  useless,  aiid  that  it  will  not  be  allowed  unless  it 
is  i^parent  from  tixe  bill  that  the  performance  of  the  decree  in 
the  suit  in  which  it  is  applied  for  can  be  enforced  against  the 
person  of  the  defendant ;  and  that  the  only  relief  prayed  in  the 
Mil  in  this  case  being  alimony  for  support  of  the  wife,  a  decree 
Hierefor  cannot  be  enforced  by  imprisonment  of  the  husband,  as 
alimony  without  divorce  is  merely  a  debt,  and  that  our  constitu* 
tkm  forbids  imprisonment  for  debt.  It  is  almost  universally 
settled  that  alimony  or  maintenance  from  the  husband  to  the 
wife  is  not  a  debt  within  Ihe  meaning  of  the  constitutional  in- 
hibition against  imprisonment  for  debt.  It  is  regarded  more  in 
the  light  of  a  personal  duty,  due,  not  alone  from  the  husband  to 
tiie  wife,  but  from  him  to  society,  that  the  courts  of  equity  have 
the  power  to  enforce  by  detention  of  the  person  of  the  husband, 
in  cases  where  he  can  discharge  it  but  will  not:  People  v.  Bar^ 
ton,  16  Colo.  75,  26  Pac.  149,  and  cases  cited. 

The  next  contention  of  the  plaintiff  in  error  to  the  effect  that 
before  ne  exeat  can  properly  issue  it  must  appear  that  the  debt 
will  be  endangered  by  the  defendant's  going  abroad.  This  con- 
tention may  be  admitted  to  be  true,  but  the  allegations  of  the  bill 
in  this  case  make  such  endangerment  quite  apparent  here. 

The  next  contention  of  the  plaintiff  in  error  is  that  the  ne 
exeat  is  void  because  issued  without  requiring  a  bond  from  the 
eomplainant  with  sureties  prior  to  awarding  the  same.  The 
nonobeervance  of  a  statutory  prerequisite  to  the  issuance  of  the 
writ,  sndi  as  requiring  the  complainant  to  give  bond,  does  not 
render  tiie  writ  absolutely  void,  birt,  if  erroneous  in  a  case  like 
this,  is  such  an  irregularity  as  can  only  be  corrected  in  a  direct 
proceeding  on  appeal  from  the  order  awarding  it. 

4Te  rjjY^Q  j^^j^  contention  of  the  plaintiff  in  error  is  that  the 
mder  is  Toid  requiring  him  to  be  held  in  custody  until  he  gives 
a  bond  conditioned,  among  other  things,  that  he  pay  the  alimony 
and  other  sums  decreed  by  said  court  to  be  due,  or  upon  appeal 
by  the  appellate  court.  It  may  be  conceded  that  the  order  of  the 
court  requiring  the  defendant  to  give  bond  conditioned  to  pay 
the  alimony  decreed  bv  the  court,  or  by  the  appellate  court  on 
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appeal  and  to  abide  and  perform  the  decrees  of  the  court  befon 
being  liberated  from  the  writ  of  ne  exeat  was  erroneous,  as  being 
outside  of  and  beyond  the  scope  and  purpose  of  ne  ezeat^  but 
this  does  not  entitle  the  plaintiff  in  error  to  his  discharge  on 
habeas  corpus,  for  the  reason  that  part  of  the  conditions  of  tbe 
ne  exeat  bond  as  ordered  were  proper,  viz  •  that  he  should  not 
depart  the  state  without  leave  x)f  the  court,  and  no  tender  of 
any  bond  thus  properly  conditioned  having  been  made :  £z  parte 
Mooney,  26  W.  Va.  36,  53  Am.  Bep.  59;  Ex  parte  Bowen,  25 
Fla.  214,  6  South.  65. 

It  is  next  contended  that  the  proofs  taken  show  that  the  com- 
plainant wife  is  not  entitled  to  alimony,  and  that,  therefore,  tli« 
writ  of  ne  exeat  should  be  discharged.  This  contention,  if  true, 
is  essentially  a  matter  for  inquiry  and  adjudication  in  the  suit 
pending  for  alimony,  and  cannot  be  reviewed  or  inquired  into 
collaterally  through  habeas  corpus. 

The  judgment  of  the  circuit  court  in  the  habeas  corpus  pro- 
ceeding is  hereby  affirmed  at  the  cost  of  the  plaintiff  in  error. 

Before  the  argument  on  the  merits  in  this  court  the  complain- 
ant wife  Lillie  L.  P.  Bronk  by  her  solicitors  moved  this  court 
for  an  order  requiring  the  plaintiff  in  error  John  P.  Bronk  to  pay 
her  alimony  pendente  lite  and  '^^^  attorneys'  fees  to  represent 
her  interests  before  this  court  on  the  writ  of  error  in  the  habeas 
corpus  proceeding.  We  cannot  see  how  a  complainant  wife  who, 
in  a  proceeding  by  her  for  alimony  against  her  husband,  secures 
a  writ  of  ne  exeat  against  him  can  acquire  such  a  status  before 
the  court  in  an  ex  parte  proceeding  on  habeas  corpus  brought 
by  the  husband  to  test  the  legality  of  his  detention  imder  sudi 
ne  exeat,  as  that  she  can  before  an  appellate  court,  on  writ  of 
error  from  the  judgment  in  such  habeas  corpus  proceeding 
brought  by  the  husband  as  plaintiff  in  error,  properly  claim  suit 
money  or  counsel  fees  or  alimony  pendente  lite  such  writ  of 
error.  The  granting  of  alimony  and  counsel  fees  is  exdusivelj 
within  the  jurisdiction  of  the  courts  of  equity  here,  while  habeas 
corpus  is  a  proceeding  at  law. 

This  motion  is  denied. 


Habeas  Corpus  is  not  a  proper  remedy  for  inquiring  into  men 
errors  and  irregularities  leading  up  to  a  judgment  of  a  court  of  com- 
petent jurisdiction,  nor  into  mere  defects  in  the  judgment  or  sen- 
tence itself,  nor  irregularities  after  it  has  been  pronounced.  To  en- 
title one  to  be  released  on  habeas  corpus,  from  a  judgment  re- 
straining him  from  his  liberty,  the  judgment  must  be  void,  and  not 
merely  erroneous:  See  the  monographic  note  to  Koepke  v.  Hill,  87 
Am.  St.  Bep.  167-202,  on  when  a  prisoner  may  be  released  on  habeas 
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eojpua  after  judgment  and  sentence.  An  error  committed  in  de- 
creeing alimony  cannot  be  reviewed  on  habeas  corpns:  In  re  CavCi 
26  Wash.  213,  90  Am.  8t.  Bep.  736,  66  Pac.  425. 

A  Decree  for  AHmontf  is  not  a  debt,  within  the  meaning  of  a  con- 
stitutional prohibition  against  imprisonment  for  debt;  and  it  may 
be  enforced  by  an  attachment  for  contempt,  even  in  the  absence  of 
statutory  authority:  In  re  Gave,  26  Wash.  213,  90  Am.  St.  Bep.  736, 
66  Pae.  425;  WIelty  v.  Welty,  195  HI.  335,  63  N.  £.  161,  88  Am.  St. 
Bep.  206,  and  cases  cited  in  the  cross-reference  note  thereto;  In  re 
Pope  joy,  26  Colo.  32,  77  Am.  St.  Bep.  222,  55  Pac  1083;  note  to 
QtmU  ▼.  Brewer,  E7  Am.  St.  Bep.  763,  764. 
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HOME  SAVINGS  AND  STATE  BANK  v.  PEORIA  AGRI- 
CULTTJEAL  AND  TROTTING  SOCIETY. 

[206  HI.   9,  69  N.   E.   17.] 

VENDOR  AND  PUBOHASElEl— Protection  Against  XTnknowii 
Equities. — A  bona  fide  purchasei  of  the  legal  estate  is  protected 
against  a  prior  equitable  title  of  which  he  has  no  notice,     (p.  133.) 

EXECUTIONS — ^Legal  Title  Subject  to. —A  person  vested 
with  the  legal  title  to  land  to  plat  and  convey  it  to  purchasers, 
though  he  executes  a  written  declaration  of  trust  to  his  grantors, 
which  is  not  recorded^  has  a  title  subject  to  levy  and  sale  under 
execution  upon  judgment  against  him  obtained  in  good  faith  with-, 
out  notice  of  the  alleged  trust,     (p.   135.) 

DEEDS — ^Notice  of  Trust. — A  warranty  deed  conveying  the 
fee  for  a  nominal  consideration  and  reciting  that  it  is  made  in  pnr* 
•fluance  of  a  resolution  of  the  board  of  directors  of  the  corporation 
grantor,  is  not  notice  of  any  kind  that  such  conveyance  13  made 
ia  trust  for  such  corporation,      (p.    135.) 

0OSPOBATIONS — ^Notice  to  Director  When  not  Notice  to 
Bank. — Although  a  bank  director  when  purchasing  land  for  himself, 
learns  that  the  title  thereto  is  held  in  trust,  his  bank  is  not  charge- 
able with  notice  thereof,  so  as  to  defeat  an  execution  sale  to  it 
of  the  land  under  its  judgment  obtained  against  the  holder  of  the 
legal  title,     (p.  136.) 

D.  F.  Raum,  for  the  plaintiffs  in  error. 
W.  T.  Whiting,  for  the  defendant  in  error. 

10  WILKIN,  J.  This  is  a  biU  in  equity  filed  in  the  drcuit 
court  of  Peoria  county,  in  which  the  defendant  in  error  secbi 
to  have  set  aside  two  sheriff 's  deeds  issued  to  the  plaintiffs  in 
error. 
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The  faetB  are  as  follows:  The  defendant  in  error  was 
dedroQs  of  subdividing  a  certain  tract  of  land  into  lots  and 
selling  the  same  to  raise  money  to  carry  out  the  object  for 
which  the  association  was  organized.  It  was  the  owner  of 
one  of  the  three  pieces  of  land  constituting  said  tract,  and  by 
its  warranty  deed,  for  a  consideration  of  one  dollar,  conveyed 
the  same  to  one  John  B.  Samuel.  The  other  two  pieces  of  the 
tract  were  purchased  by  the  association  and  by  its  directions 
also  conveyed  to  the  said  Samuel.  The  three  deeds  of  convey- 
ance were  absolute,  without  any  limitations  or  conditions 
whatever  appearing  upon  the  face  of  any  of  them,  and  con- 
veyed the  fee  simple  title  to  the  grantee^  John  B.  Samuel. 
After  these  deeds  of  conveyance  had  been  made  the  land  was 
divided  into  lots,  known  as  the  "fair  ground  subdivision/' 
and  on  May  15,  1895,  the  plat  of  said  subdivision  was  filed 
for  record  in  the  recorder's  office  of  Peoria  county,  which  plat 
was  executed  and  acknowledged  by  the  said  Samuel,  as  pro- 
prietor and  owner.  On  the  same  day  he  executed  his  declara* 
tion  of  trust,  in  writing,  to  the  association,  in  which  he  certified 
that  he  held  the  title  of  record,  in  his  name,  to  the  lots  de« 
scribed  in  the  fair  ground  subdivision  in  trust  for  the  Peoria 
Agricultural  and  Trotting  Association,  but  this  declaration 
of  trust  was  never  filed  for  record.  As  to  plaintiflPs  in  error 
it  never  took  effect,  **  unless  the  evidence  shows  that  they  had 
actual  notice  of  its  existence:  1  Starr  &  Curtis'  Statutes  of 
1896,  c.  80,  sec.  31,  p.  944;  Bobbins  v.  Moore,  129  111.  30,  21 
N.  E.  934.  In  that  case  we  said  (129  111.  43,  21  N.  B.  938) : 
The  law  is  well  settled  that  a  bona  fide  purchaser  of  the  legal 
estate  will  be  protected  against  the  prior  equitable  title  of 
another,  of  whidi  he  had  no  notice:  2  Pomeroy's  Equity  Juris- 
prudence, 740.  This  court  has  frequently  announced  tiiis  rule 
and  applied  if  And  again,  on  page  44  of  129  111.  and  page  938 
of  21  N.  B. :  "So  a  purchaser  of  land  who  has  no  notice  that  his 
grantor's  deed  is  but  a  mortgage  will  be  protected'* — citing  Jen- 
kins V.  Rosenberg,  105  111.  157.  So,  alttirough  the  grantor  in  a 
deed  may  hold  the  legal  title  in  trust  for  another,  a  third  person 
may  acquire  the  title  from  the  trustee  if  he  has  no  notice  of 
the  trust  and  acta  in  good  faith:  Emmons  v.  Moore,  85  111. 
304;  2  Pomeroy's  Equity  Jurisprudence,  770.  See,  also.  Peck 
V.  Arehart,  96  EL  113;  McDaid  v.  Call.  Ill  HI.  298;  Bradley  v. 
Luce,  99  m.  234.  It  is  not  claimed  that  there  was  any  actual 
possession  of  the  property  in  question  by  the  defendant  in  error. 
As  lots  were  sold  Samuel  executed  deeds  of  conveyance  to  tho 


134  American  State  Bepobts^  Vol.  99.    [lUinoi?, 

purduusera^  and  if  all  the  purchase  price  was  not  paid  in  cash  he 
took  mortgages,  as  trustee,  for  the  deferred  payments. 

On  April  28,  1898,  the  plaintiffs  in  error  recovered  a  per- 
sonal judgment  against  the  said  Samuel  for  one  thousand 
and  sixty-six  dollars  and  fifty  cents,  upon  which  judgment 
execution  was  duly  issued,  and  on  April  14,  1899,  regularly 
levied  by  the  sheriff  of  Peoria  county  upon  all  the  right,  title 
and  interest  of  the  said  John  B.  Samuel  in  and  to  the  lots  in 
controversy  in  this  case,  and  by  virtue  of  said  levy,  on  June  7, 
1899,  all  of  the  right,  title  and  interest  of  said  John  B.  Samuel 
in  and  to  said  lots  was  sold  to  the  plaintiffs  in  error  herein 
and  a  certificate  of  purchase  issued  therefor.  On  April  28, 
1899,  one  Charles  E.  TJlrich,  one  of  the  ofScers  of  the  plaintiff 
in  error  bank,  sued  out  a  writ  of  attachment  against  the  said 
Samuel,  and  levied  the  same  upon  all  of  the  right^  title  and 
interest  of  the  said  Samuel  in  and  to  certain  other  of  the  lots 
in  controversy.  A  judgment  **  was  obtained,  special  execu- 
tion issued,  and  all  of  the  right,  title  and  interest  of  the  said 
John  B.  Samuel  in  and  to  said  lots  was  sold  and  the  certificate 
of  purchase  afterward  assigned  to  the  plaintiffs  in  error  herein, 
and,  the  equity  of  redemption  having  expired  upon  both  sales, 
the  sheriff  executed  to  the  plaintiffs  in  error  his  deeds  for  said 
lots,  which  said  deeds  specifically  stated  that  they  conveyed 
all  the  right,  title  and  interest  of  the  said  John  B.  Samuel. 
On  March  1,  1901,  the  defendant  in  error  filed  this  its  bill 
for  relief,  and  upon  the  hearing  the  court  decreed  that  at  the 
time  of  the  levy  and  sales  made  by  said  sheriff  the  said  Samuel 
had  no  right,  title  or  interest  in  said  lots  in  the  fair  ground 
subdivision,  except  as  trustee,  and  that  said  interest  of  said 
Samuel  was  not  subject  to  levy  and  sale  under  said  executions, 
and  that  the  plaintiffs  in  error  acquired  no  title  or  interest 
in  said  lots  by  virtue  of  said  sales  and  said  certificates  and 
deeds,  and  that  said  sheriff's  deeds  were  clouds  upon  the  title 
of  said  defendant  in  error,  and  they  were  accordingly  set 
aside  and  declared  null  and  void.  From  this  decree  a  writ  of 
error  has  been  prosecuted  to  this  court. 

In  support  of  the  decree  as  entered  by  the  circuit  court 
the  defendant  in  error  claims  that  under  the  declaration  of 
trust  as  made  by  Samuel,  and  under  the  deeds  of  conveyance 
to  him,  a  mere  dry  or  naked  trust  was  created,  and  by  reason 
of  such  dry  trust  the  l^al  title  to  the  land  never  vested  in 
the  said  Samuel  at  all,  but  went  instantaneously  to  the  cestui 
que  trust  as  soon  as  the  use  was  declared,  and  for  this  reason^ 
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%t  the  time  of  the  sale  by  the  sheriff  the  said  Samuel  had  no 
rights  title  or  interest  in  said  lots  in  question,  and  that  the 
sheriff's  deeds  did  not  give  plaintiffs  in  error  any  title.  We 
are  of  the  opinion  that  this  claim  of  defendant  in  error  is  not 
sostained  by  the  law  under  the  evidence  in  this  record :  Bobbins 
T.  Moore,  129  IlL  30,  21  N.  E.  934.  Conceding  that,  as  be- 
tween defendant  in  error  and  Samuel  a  dry  trust  was  created, 
it  ^*  does  not  follow  that  innocent  purchasers  or  judgment 
creditors  without  notice  are  concluded  thereby.  As  to  such 
purchasers  or  creditors  the  right,  title  and  interest  of  John  B. 
Samuel  was  the  absolute  fee  simple  title.  From  time  to  time, 
IS  the  lots  were  sold,  he  made  deeds  conveying  the  fee  to  the 
purchasers,  receiving  mortgages  to  secure  deferred  payments. 
It  is  not  disputed  that  he  was  vested  with  the  legal  title  for 
the  purpose  of  making  these  conveyances.  If  the  contention  of 
defendant  in  error  is  correct,  then  there  was  no  title  in  him 
at  the  time  of  such  conveyances  and  his  deeds  conveyed  no 
title  whatever  to  purchasers.  If  he  was  vested  with  sufficient 
title  to  make  conveyances  to  the  purchasers  he  was  also  vested 
with  the  title  to  be  subject  to  a  sale  on  a  judgment  against  him, 
obtained  in  good  faith  and  without  any  notice  of  the  alleged 
trust. 

It  is  contended,  however,  that  plaintiffs  in  error  had  notice 
of  such  trust,  and  three  reasons  are  given  for  such  contention: 

1.  Because  the  conveyance  from  defendant  in  error  to  Samuel 
was  by  a  warranty  deed,  for  a  stated  consideration  of  one  dol- 
lar, which  contained  the  following  recital :  '"This  conveyance  is 
made  and  executed  pursuant  to  a  resolution  of  the  board  of 
directors  of  the  Peoria  Agricultural  and  Trotting  Society''; 

2.  For  the  reason  that  at  a  meeting  in  the  city  hall  in  Peoria, 
of  citizens  and  contract  holders,  the  lots  were  allotted  to  the 
purchasers,  which  meeting  was  so  public  in  its  nature  as  to 
constitute  notice  to  plaintiffs  in  error;  3.  For  the  reason  that 
one  Fred  L.  Block,  who  was  vice-president  of  the  Schipper  & 
Block  Drygoods  Company  and  at  the  time  a  director  of  the 
plaintiff  in  error  bank,  negotiated  with  defendant  in  error  for 
the  purchase  of  a  lot^  and  thereby  learned  that  it  owned  said 
lots.  We  do  not  think  any  of  these  reasons  are  sufficient  to 
charge  plaintiffs  in  error  with  notice  of  the  alleged  trust,  either 
actual  or  constructive.  The  deed  in  question  does  not  show 
that  the  conveyance  was  less  than  a  ^^  conveyance  of  the  fee. 
Nor  do  we  think  that  the  meeting  referred  to  even  tends  to 
prove  a  trust  relation  between  the  parties.    There  is  nothing 
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in  the  evidence  tending  to  show  that  any  of  the  officers  of  the 
plaintiff  in  error  bank  were  at  the  public  meeting  claimed  ta 
have  been  held  in  the  city  hall,  or  that  they  had  any  notice 
thereof.  It  can  scarcely  be  contended  that  every  citizen  in  a 
city  like  Peoria  is  charged  with  notice,  etc.  There  is  no  pre- 
sumption of  law  that  the  director,  Block,  communicated  to- 
plaintiSs  in  error  any  knowledge  he  may  have  had  as  to  the 
character  of  Samuel's  title,  and  he  was  under  no  legal  obliga* 
tions  80  to  do:  4  Thompson  on  Corporations,  sees.  5204,  5219^ 

522U 

From  a  careful  examination  of  all  the  evidence  we  are  of 
the  opinion  that  it  entirely  fails  to  show  notice  to  plaintiffs  in 
error,  either  actual  or  constructive.  For  over  three  years  de- 
fendant in  error  permitted  the  fee  simple  title  to  appear  of 
record  in  Samud.  The  declaration  of  trust,  as  already  stated, 
was  never  placed  upon  record,  and  there  is  no  claim  that  it  wa» 
ever  brought  to  the  knowledge  of  plaintiffs  in  error;  nor  is 
there  evidence  of  notice  to  them,  of  any  kind  or  character,  of 
the  conditions  or  circumstances  under  which  he,  Samuel,  held 
the  title  to  the  premises.  We  are  therefore  of  the  opinion  that 
the  said  Samuel,  at  the  time  of  the  levy  and  sale  under  said 
executions,  held  the  title  of  said  lots,  and  that  the  same  were 
subject  to  levy  and  sale,  and  that  by  reason  of  such  sales  and 
said  deeds  the  plaintiffs  in  error  acquired  title  to  the  lots  in 
controversy,  and  that  for  this  reason  the  circuit  court  had  no 
power  or  authority  to  set  aside  said  deeds. 

For  the  reasons  above  stated  the  decree  of  the  circuit  court 
will  be  reversed,  and  the  cause  will  be  remanded  for  further 
proceedings  in  accordance  with  the  opinion  herein  expressed. 


A  Corporation  is  not  OTdinarily  chargeable  with  notice  of  facts 
known  or  acquired  by  its  officer  or  agent  in  a  transaction  in  which 
he  aets  for  himself:  Franklin  Min.  Co.  r.  O'Brien,  22  Colo.  129, 
55  Am.  St.  Bep.  116,  43  Pae.  1016;  Kearney  t.  Froman,  129  Mo. 
427,  50  Am.  St.  Eep.  456^  SI  S.  W.  769;  Seavems  ▼,  Presbyterian 
Hospital,  178  HI.  414,  64  Am.  St.  Rep.  125,  50  N.  E.  1079;  Mer- 
chants' Nat.  Bank  v.  Clark,  139  N.  Y.  314,  36  Am.  St.  Bep.  710,  34 
N.  E.  910;  Merchants'  Nat.  Bank  v.  Lovitt,  114  Mo.  519,  35  Am. 
St.  Bep.  770,  21  S.  W.  825;  Gemmell  v.  Davis,  75  Md.  546,  32  Am. 
St.  Bep.  412,  23  Atl.  1032;  Koehler  v.  Dodge,  31  Neb.  328,  28  Am. 
St.  Bep.  518,  47  N.  W.  913.  It  is  otherwise,  however,  as  to  knowl- 
edge obtained  by  him  while  acting  in  his  official  capacity:  Note  to 
Trentor  v.  Pothen,  24  Am.  St.  Bep.  228;  Guarantee  Co.  v.  Eaat 
Borne  Town  Co.,  96  Oa.  511,  61  Am.  St.  Bep.  150,  23  S.  E.  503. 

A»  to  the  Protection  of  a  Bona  Fide  Purchaeer  against  nnknown 
equities,  see  Davis  ▼.  Wardj  109  CaL  1S6,  50  Aia.  St.  Bep.  29,  41  Pme. 
1010. 
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SUPREME  TENT  KNIGHTS  OP  MACCABEES  ▼.  STEN3- 

LAND. 

[206  HI.  124,  68  N.  £.  1098.] 

INBOBAHOB— Exp«rt  Erldenee  as  to  OauM  of  Deatli. — ^A 
phyaieian  who  has  witnosBed  a  aumber  of  eases  of  hanging,  or  who 
la  informed  on  the  sabjoct  of  strangulation  from  reading  medical 
works,  is  eompetent  to  give  his  opinion  as  a  witness,  from  the  facts 
ia  evidenea,  aa  to  whether  the  death  of  an  insured  person  was  caused 
by  atrangnlation.     (p.    140.) 

.  INHUBAirCB— lif a— Gontxadletion  of  Pxoof  of  Cause  of 
Death. — Sworn  statements  in  the  proof  of  the  cause  of  death  of 
an  insured  may  be  eontradieted  on  the  trial,  unless  the  usual  ele- 
menta  of  equitable  estop2>el  are  present,  without  first  showing  that 
soeh  statements  were  made  by  mistake  or  produced  by  fraud,     (p. 

141.)  .  ! 

B0TOPFKL—Bqiiltable->B88ential8.— Before  an  equitable  es- 
toppel eaa  exist,  it  must  appecur  that  a  party  has,  by  his  conduct, 
wiUfully  made  false  representations  of  material  facts  for  the  pur- 
pose of  inducing  another  to.  act  upon  them,  and  that  such  other, 
not  knowing  that  the  representations  were  false,  and  trusting  to 
their  truthfulness,  baa  so  altered  his  position  that  he  would  suffer 
a  lofls  if  the  false  conduct  were  repudiated,     (pp.  141,  142.) 

IN8UBAVCB— Ufe — Oontradictlon  of  Proof  of  Death — 
Bqnitable  BatoppeL — ^If  the  widow  and  beneficiary,  with  no  inten- 
tion to  defraud  or  mislead,  signs  and  swears  to  a  proof  of  the 
death  of  the  insured  containing  a  statement  of  th^  cause  thereof, 
she  im  not,  from  this  fact  alone,  equitably  estopped  from  contra- 
dieting  on  the  trial  such  statement  as  to  the  cause  of  death,  (p. 
142.)    

EVIDENOB*-Biirden  of  Proof.— The  term  "burden  of  proofs 
has  two  distinct  meanings.  By  the  one  is  meant  the  duty  of  es- 
tablishing the  truth  of  a  given  proposition  or  issue  by  such  a  quan- 
tum of  eridenee  as  the  law  demands  in  the  case  in  which  the  issue 
ariaee^  By  the  other  is  meant  the  duty  of  producing  evidence  at 
tbe  beginning  or  at  any  subsequent  stage  of  the  trial  to  make  or 
meet  a  prima  faoie  ease,     (p^  143.) 

BVIBBNOB. — ^Tbe  Burden  of  Proof  as  applied  to  the  obli- 
gation to  establiah  the  truth  of  the  claim  by  a  preponderance  of 
the  evidence,  rests  throughout  upon  the  party  asserting  the  affirma- 
tive of  the  issue,  and  never  shifts,  and  unless  he  meets  this  obliga- 
tion upon  the  whole  case  he  fails,     (p.  143.) 

ZHSUBAKOB—IJfe— Burden  of  Proof. — U  the  insurer  insists 
that  a  life  insurance  policy  was  avoided  by  a  breach  of  its  con- 
ditions, the  burden  of  proof  to  establish  that  proposition  is  always 
upon  the  insurer  and  never  shifts,     (p.  143.) 

H.  H.  C.  Miller  and  W.  S.  Oppenheim,  for  the  appellant 
Beaeh  ft  Beach^  for  the  appellees. 


RICKS,  J.    This  was  an  action  in  assnmpsit  brought  by 
appellees,  against  appellant,  in  the  circuit  court  of  Cook  county. 
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The  appellant  issued  a  benefit  certificate  to  Peter  A.  Stena- 
land  on  March  25^  1895.  At  that  time  the  by-laws  of  appel- 
lant provided  that  if  the  insured  committed  suicide,  whether 
he  was  sane  or  insane  at  the  time,  no  benefit  should  be  paid. 
In  1897  this  by-law  was  changed  by  extending  the  time  to  five 
years,  so  that  in  case  of  suicide  within  five  years  the  insurer 
should  be  liable  only  for  the  amount  of  all  assessments  paid. 
Peter  Stensland  was  found  dead  at  his  home  on  April  2,  1898. 
His  neck  was  suspended  about  six  inches  above  the  floor  by  a 
rope  attached  to  the  door-knob.  His  chest,  hips  and  legs  were 
resting  upon  the  floor.  At  the  time  of  his  death  Stensland's 
family  was  away  from  home.  A  man  by  the  name  of  Bense 
occupied  a  room  in  the  flat  with  the  Stenslands,  and  it  was  he 
who  notified  the  police  of  Stensland^s  death.  The  coroner's 
inquest  returned  a  verdict  of  ^^suicide  by  strangulation,'*  and 
the  proofs  of  death  sent  in  by  appellees  stated  that  the  remote 
cause  of  death  was  suicide  by  strangulation.  Appellant  re- 
fused to  pay  anything  more  than  the  amount  of  the  premium  it 
had  received,  and  this  suit  was  brought  upon  the  certificate. 

Appellant  interposed  a  plea  of  general  issue,  and  a  further 
special  plea  alleging  that  the  deceased  committed  suicide.  On 
the  trial  appellees  showed  the  death  of  the  insured,  and  intro- 
duced the  certificate  and  proofs  of  death.  The  appellant  then 
offered  the  by-laws  which  were  in  force  when  the  certificate  was 
issued  and  when  the  deceased  died.  The  appellees  put  in  testi- 
mony tending  to  show  that  the  deceased  did  not  commit  suicide, 
and  appellant  introduced  a  rebuttal  tending  to  show  that  he 
did  commit  suicide.  The  Jury  brought  in  a  general  verdict  for 
the  plaintiffs  (appellees)  and  assessed  their  ^^^  damages  at 
two  thousand  dollars,  and  also  found  specially  that  the  de- 
ceased did  not  come  to  his  death  by  committing  suicide  with 
suicidal  intent.  From  a  judgment  on  the  general  verdict  an 
appeal  was  taken  to  the  appellate  court  for  the  first  district, 
where  the  judgment  was  affirmed.  This  case  comes  here  by 
a  further  appeal  from  that  judgment 

The  first  point  made  by  appellant  is,  that  the  court  erred  in 
not  giving  the  peremptory  instruction  offered  by  the  defendant 
after  the  introduction  of  all  the  evidence.  The  affirmance  of 
this  judgment  by  the  appellate  court  leaves  this  court  with  only 
the  bare  legal  question,  Was  there  evidence  fairly  tending  to 
show  the  plaintiffs'  cause  of  action?  We  must  hold  that  there 
was.  We  cannot  disregard  the  testimony  of  the  three  physi- 
cians who  swear  that  in  case  of  strangulation  the  face  is  dia- 
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torted  and  discolored,  and  there  would  be  marks  on  the  neck 
at  the  point  of  the  constricting  material  due  to  the  escape  of 
blood  from  the  blood  vessels  into  the  tissues.    This  expert  evi- 
dence, coupled  with  the  testimony  of  several  witnesses  to  the 
effect  that  there  were  no  marks  whatever  on  the  neck^  all  went 
to  support  the  plaintiffs'  case.    A  paper  was  found  on  the  table 
by  th«)  officers.    It  was  in  the  handwriting  of  the  deceased, 
partly  in  Norwegian  and  partly  in  English,  and  as  translated  is: 
*'If  yon  come  while  I  live  then  then  me  till  hospital,"  and  be- 
low this  the  word  '%ouse.''    We  think  this  is  additional  evidence 
tending  to  show  that  there  was  no  suicidal  intent^  for  it  is 
unusual  for  one  contemplating  self-destruction  to  provide  for 
the  contingency  of  some  one  coming  while  he  lives.    The  fol- 
lowing wordy  'hospital/'  indicates  serious  illness  at  the  time 
the  note  was  written.    This  is  further  corroborated  by  the 
generally  disjointed  and  incoherent  nature  of  the  note.    There 
was  also  testimony  that  the  deceased  had  two  weeks  previously 
fallen  five  stories  in  an  elevator.    The  widow  testified  that 
she  kept  the  clothes  line  hanging  on  the  door  in  loops,  and  no 
one  swears  that  the   rope  was   tied   around  the  neck  of  the 
^*^  deceased.    Upon  all  this  evidence  we  believe  that  reason- 
able minds  might  come  to  a  different  conclusion  on  the  ques- 
tion of  suicide. 

The  next  point  reviewed  by  counsel  for  appellant  is,  that 
the  hypothetical  question  propoimded  to  Dr.  Beed  was  inad- 
missible. The  question,  after  stating  the  circumstances,  con- 
cluded with  the  words:  **In  your  opinion,  doctor,  could  the 
death  of  this  man  have  been  caused  by  strangulation  with 
suicidal  intent?"  The  counsel  for  the  appellant  questioned 
the  last  two  words,  ''suicidal  intent,"  and  the  court  ordered 
that  these  two  words  be  stricken.  In  their  argument  counsel 
for  the  appellant — for  the  purpose  of  fairness,  they  say — quote 
this  portion  of  the  evidence,  but  they  omit  altogether  the  court's 
order  to  strike  those  words,  and  attribute  to  the  court  certain 
words  spoken,  as  the  record  shows,  by  counsel.  It  was  either 
careless  or  reprehensible  to  misquote  the  judge's  words  at  this 
time,  for  it  changes  tiie  entire  cpmplexion  of  the  question.  We 
are  convinced  that  the  record  shows  no  error  in  allowing  the 
question  as  modified  by  the  court. 

The  contention  that  the  physicians  were  not  experts  on  the 
question  of  strangulatiou  is  likewise  without  merit.  The  ques- 
tion before  these  experts  was  whether,  in  case  of  strangulation, 
tfaeie  was  any  discoloration  of  the  skin  or  distortion  of  the 
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features.  Dr.  Seed  had  seen  several  instances  where  persons 
had  died  from  hanging.  Dr.  McNamaray  the  attending  sur- 
geon and  medical  director  of  the  Cook  Coimty  Hospital,  had 
seen  sixteen  or  seventeen  men  hung  and  had  made  several 
postmortem  examinations  of  people  who  had  died  of  strangula- 
tion. Dr.  Craig's  testimony  agreed  with  that  of  the  others^ 
and  he  states  that  he  had  read  on  this  question  in  Taylor  on 
Medical  Jurisprudence.  The  contention  is,  that  although  these 
doctors  may  know  the  condition  of  the  face  or  hody  in  ca^es 
of  ordinary  strangulation  or  hanging,  they  are  not  experts  in 
cases  of  strangulation  where  part  of  the  body  was  suspended 
and  a  part  resting  on  the  floor.  ^®  This  objection  is  frivolous.. 
The  phenomena  connected  with  strangulation  are  not  so  techni- 
cal as  to  require  a  specialist  on  the  subject.  Of  course,  a  phy- 
sician, just  because  he  is  a  physician,  is  not  necessarily  an 
expert  witness  on  matters  that  involve  diflicult  questions  of 
chemistry  or  bacteriology;  but  we  think  of  no  better  expert 
witness,  in  a  case  like  that  under  consideration,  than  a  phy- 
sician who  haa  seen  a  number  of  cases  of  strangulation,  whether 
the  persons  strangled  had  their  feet  on  the  floor  or  not. 

Plaintiffs,  on  the  trial,  introduced  the  sworn  proofs  of  deatli 
which  were  flled  with  the  defendant,  but  limited  the  offer  to- 
the  purpose  of  showing  appellant  received  notice  of  the  death 
of  the  insured.  The  proofs  were  signed  by  Minnie  M.  Stens- 
land,  the  widow,  and  Christ.  Bunden,  guardian  of  the  minor 
beneficiary.  In  this  proof  it  was  stated  that  the  remote  cause 
of  death  was  '^suicide  by  strangulation.^'  The  plaintiffs  were 
then  permitted  by  the  court  to  introduce  evidence  contradict^ 
ing  the  sworn  statement  made  in  this  proof  of  death,  that  the 
remote  cause  of  death  was  suicide  by  strangulation.  It  is 
contended  by  appellant  that  the  sworn  admissions  as  to  the 
cause  of  death  in  the  proofs  ol  death  were  binding,  and  could 
not  properly  be  contradicted  unless  the  plaintiffs  could  show 
that  the  statements  were  made  by  mistake  or  obtained  by  means^ 
of  fraud.  The  trial  was  begun  October  8,  1901.  On  Septem- 
ber 26,  1901,  appellees  gave  appellant  written  notice  that  if  the 
written  proof  of  death  assigned  suicide  by  any  means  as  the" 
cause  of  death  of  the  insured,  appellees  would,  on  the  trial, 
offer  evidence  that  such  proof  of  death  was  in  that  particular 
erroneous  and  untrue  and  made  under  misapprehension  and 
in  ignorance  of  the  facts,  and  would  show  that  the  insured 
did  not  come  to  his  death  by  suicide.  In  Aetna  Ins.  Co.  v» 
Stevens,  48  111.  31,  this  court  held  that  in  a  suit  on  a  fire  in- 
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surance  policy  the  failure  of  the  insured  to  inclnde  certain 
articles  in  the  proof  of  loss  did  not  estop  ^^®  him  from  snbse* 
qnentlj  showing  on  the  trial  that  these  other  articles  wero 
destroyed,  if  he  satisfied  the  jury  that  the  omission  was  from 
no  design  or  bad  purpose.  In  Modem  Woodmen  of  America 
V.  Davis,  184  III  286,  66  N.  E.  300,  the  court  says:  "Any 
statement  contained  in  the  notice  and  proofs  of  death  was 
ayailable  to  the  order  as  evidence  in  the  nature  of  admissions 
made  by  the  plaintiff  in  t)ie  action,  but  we  find  nothing  in  the 
averments  of  the  plea  upon  which  to  base  the  contrition  an 
estoppel  arose.  That  the  statement  in  the  proof  of  loss  was 
made  with  the  intention  the  order  would  act  upon  it^  and  that 
the  order  did  act  upon  it  and  changed  its  position  to  its  injury, 
was  at  least  essential  to  the  creation  of  an  estoppel.'' 

Wliile  there  may  be  some  slight  authority  for  the  contention 
of  appellant,  we  are  convinced  that  reason  and  the  great  weight 
of  authority  are  with  the  rule  which  permits  the  statements  in 
the  proof  of  loss  to  be  contradicted  on  the  trial,  unless  it  ap- 
pears tiiat  the  usual  elements  of  equitable  estoppel  are  present 
The  rule  insisted  upon  by  appellant  is,  that  before  the  state- 
ments in  the  proof  of  loss  can  be  contradicted  the  plaintiffs 
must  show  that  they  were  made  by  mistake  or  produced  by 
fraud.  The  evidence  shows  that  the  plaintiffs  knew  nothing  as 
to  the  cause  of  the  death.  The  widow  was  away  from  homo 
at  the  time,  and,  of  course,  was  no  more  able  to  state  the  cause 
of  death,  as  a  fact,  to  be  suicide,  than  were  the  agents  of  ap- 
pellant. She  swears  that  the  agent  of  the  insurance  company 
prepared  the  proof  of  loss  and  that  she  did  not  read  it  before 
she  signed  it.  It  was  attempted,  also,  on  the  trial  to  show  the 
eircmnstances  under  which  she  signed,  but  this  was  objected  to 
fij  cotmsd  for  appellant.  It  may  be  admitted  that  the  widow 
was  negligent  in  not  reading  the  proof  of  loss  before  signing  it, 
bat  such  negligence  is  by  no  means  reason  for  applying  the  doc- 
trine of  equitable  estoppeL  But  even  granting  that  she  knew 
and  comprehended,  at  the  time,  that  the  proof  of  death  con- 
tained the  statement  that  the  death  ^^^  was  from  suicide,  still 
no  estoppel  arises,  for  the  reason  that  the  statement  that  the 
death  resulted  from  suicide  by  strangulation  was  a  mere  opin- 
ion. Moreover,  it  is  not  shown  that  appellant,  relying  upon 
her  statement,  has  changed  its  position  or  condition  in  any 
respect  Before  the  doctrine  of  equitable  estoppel  can  apply, 
it  must  appear  that  a  party  has,  by  his  conduct,  willfully  made 
false  representations  of  material  facts  for  the  purpose  of  indue- 
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ing  another  person  to  act  upon  them^  and  that  the  other,  not 
knowing  that  the  representations  were  false,  has,  because  of 
his  reliance  upon  the  conduct,  so  altered  his  position  that  he 
would  suffer  a  loss  if  the  court  should  permit  the  false  conduct 
to  be  repudiated.  These  essentials  are  not  present  in  this  case. 
Taking  the  view  most  favorable  to  the  appellant,  the  record 
shows  no  more  than  this :  that  the  widow,  with  no  intention  to 
defraud  or  mislead,  signed  and  swore  to  a  proof  of  death  in 
which  the  statement  was  made  that  the  remote  cause  of  death 
was  suicide  by  strangulation,  and  then,  &n  the  trial,  introduced 
testimony  tending  to  show  that  the  death  was  not  caused  by 
suicide.  That  is  the  entire  matter  as  shown  by  the  record. 
There  is  no  evidence  that  the  appellant  has  relied  upon  that 
statement,  nor  that  it  is  in  a  worse  condition,  because  of  any- 
thing stated  as  to  the  cause  of  death,  than  if  the  statement  had 
not  been  made.  The  closest  scrutiny  of  her  entire  conduct 
fails  to  disclose  a  single  act  which  could  be  looked  upon  as  a 
reason  for  excluding  evidence  as  to  the  real  cause  of  death.  If 
there  was  any  fraud  whatever  in  the  transaction  at  the  time  she 
signed  the  proof  of  death,  she  certainly  was  not  the  perpetrator. 
The  insured  died  April  2,  1898.  Proof  of  death  was  made 
August  20,  1898.  This  suit  was  begun  in  December,  1898. 
June  22,  1900,  appellant  filed  a  special  plea  setting  up  that  the 
insured  committed  suicide,  in  violation  of  his  contract.  On 
October  6,  1900,  appellees  filed  a  replication  denying  that  the 
insured  committed  suicide.  There  *•*  have  been  two  jury 
trials.  The  first  was  had  December  14,  1900.  It  will  thus 
be  seen  that  more  than  two  months  before  any  trial  of  the 
cause  was  had  or  entered  upon  appellant  was  fully  notified  and 
apprised,  by  the  pleadings,  that  it  could  not  rely  on  the  ad- 
missions contained  in  the  proof  of  death,  and  before  the  trial 
resulting  in  the  present  judgment  a  special  notice  in  writing  was 
given  by  appellees  to  appellant  that  the  question  of  suicide 
would  be  controverted.  We  accordingly  think  that  there  was 
no  error  in  permitting  the  plaintiffs  to  introduce  testimony 
tending  to  show  that  the  cause  of  death  was  not  suicide:  Par- 
malee  v.  Hoffman  Fire  Ins.  Co.,  54  N.  Y.  193 ;  Supreme  Lodge 
K.  of  P.  V.  Beck,  181  TJ,  S.  49,  21  Sup.  Ct  Rep.  632 ;  Leman 
V.  Manhattan  etc.  Co.,  46  La.  Ann.  1189,  49  Am.  St.  Bep.  348, 
15  South.  388;  Walther  v.  Mutual  life  Ins.  Co.,  65  Cal.  417« 
4  Pac.  413;  Home  Benefit  Assn.  v.  Sargent,  142  U.  S.  691, 
12  Sup.  Ct  Bep.  332;  Keels  v.  Mutual  Ins.  Co.,  29  Fed.  198. 
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8ee  specially  note  to  John  Hancock  Mutual  life  Ina.  Co.  ▼* 
Dick,  117  Mich.  518,  76  N.  W.  9,  44  L.  B.  A.  846. 

The  final  contention  of  appellant  is,  that  the  conrt  erred  in 
lefoaing  to  instmct  the  jury  that  the  beneficiaries  could  not 
recover  unless  they  showed,  by  a  preponderance  of  the  evidence, 
that  deceased  did  not  commit  suicide.  Under  the  pleadings  we 
think  there  was  no  error  in  refusing  to  give  this  instruction. 
The  defendant  filed  a  special  plea,  in  which  it  averred  ''that  on 
April  2,  1898,  said  Peter  A.  Stensland  committed  suicide,  in 
violation  of  the  terms  of  the  benefit  certificate,''  etc.  By  this 
plea  it  asserted  the  afiBrmative  of  the  proposition,  and  the  bur- 
den of  proof  was  upon  it  throughout  the  trial,  and  did  not  shift 
The  proof  of  death  had  no  effect  whatever  in  shifting  the  bur- 
den of  proof.  It  was  nothing  more  than  evidence  which, 
standing  alone,  might  be  considered  prima  facie.  It  was  intro- 
duced by  appellees,  and  the  duty  devolved  upon  them  to  offer 
sufBcient  evidence  then  to  overcome  the  prima  facie  case  made 
by  the  admission,  but  this  did  not  affect  the  burden  of  proof. 
It  was  but  evidence  that  could  be  considered,  for  the  benefit  of 
*«■  appellant,  upon  the  proposition,  which  it  asserted,  that 
the  insured  came  to  his  death  by  suicide,  and  upon  which 
appellant  was  bound  to  make  the  burden  of  proof.  In  Egbers 
V.  Egbers,  177  111.  82,  we  said  (p.  88,  62  N.  E.  287) :  ''The 
term  'burden  of  proof  has  two  distinct  meanings.  By  the  one 
is  meant  the  duty  of  establishing  the  truth  of  a  given  proposi- 
tion or  issue  by  such  a  quantum  of  evidence  as  the  law  demands 
in  the  case  in  which  the  issue  arises;  by  the  other  is  meant  the 
duty  of  producing  evidence  at  the  beginning  or  at  any  subse- 
quent BtsLge  of  the  trial,  in  order  to  make  or  meet  a  prima  facie 
case.  Generally  speaking,  the  burden  of  proof,  in  the  sense 
of  the  duty  of  producing  evidence,  passes  from  party  to  party 
as  the  case  progresses,  while  the  burden  of  proof,  meaning  the 
obligation  to  establish  the  truth  of  the  claim  by  a  preponder- 
anoe  of  evidence,  rests  throughout  upon  the  party  asserting  the 
affirmative  of  the  issue,  and  unless  he  meets  this  obligation  upon 
the  whole  case  he  fails.  This  burden  of  proof  never  shifts 
during  the  course  of  a  trial,  but  remains  with  him  to  the  end/* 
The  case  of  Fidelity  etc  Co.  v.  Weise,  182  111.  496,  66  N.  E. 
540,  cited  by  appellant,  is  not  in  conflict  with  these  views. 
That  was  an  action  upon  an  accident  policy.  The  only  right 
to  recover  was  upon  showing  that  the  death  of  the  insured  was 
accidental,  and  it  was  said  in  that  case  that  the  burden  was 
upon  the  plaintiff  to  show  that  the  death  was  not  due  to  suicide. 
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The  case  at  bar,  however,  is  upon  a  life  policy.  The  iseuiDg  of 
the  policy  and  the  making  of  all  of  the  payments  by  the  in- 
jured under  it  leere  admitted*  The  insurer  insists  that  the 
policy  was  avoided  by  a  breach  of  its  conditions,  and  upon  that 
proposition  the  bnrden  was  upon  the  insurer:  Splicer  v.  Citi- 
zens' Mut.  Ins.  Co.,  142  N.  Y.  505,  37  K  E.  617;  Supreme 
Lodge  V.  Poster,  26  Ind.  App.  333,  59  N.  E.  877 ;  John  Han- 
'Cock  Mut.  Ins.  Co.  v.  Moore,  34  Mich.  41 ;  Home  Benefit  Assn. 
V.  Sargent,  142  U.  S.  691,  12  Sup.  Ct.  Rep.  332. 

We  think  there  is  no  reversible  error  in  the  record,  and  the 
Judgment  of  the  appellate  court  is  affirmed. 


Proofs  of  Death  tnLdor  a  policy  of  life  insuraiuse,  allowing  that  tha 
-death  was  caused  by  suicide,  are  admissible,  but  not  conclusive 
against  the  insured:  Leman  v.  Manhattan  Life  Ins.  Co.,  46  La.  Ann. 
1189,  49  Am.  St.  Bep.  348,  15   South.  888. 

The  Death  of  an  Insured  person  is  presumed  to  have  been  due  to 
natural  causes,  and  the  burden  of  proof  to  show  that  it  was  canaed 
by  self-destruction  is  on  the  insurance  company:  Cox  v.  Boyal 
Tribe,  42  Or.  865,  95  Am.  6t,  Eep.  752,  71  Pac.  73;  Hale  v.  Life 
Indemnity  etc.  Co.,  61  Minn.  516,  62  Am.  St.  Bep.  616,  63  N.  W. 
3108;  Supreme  Counsel  v.  Brashears,  89  Md.  624,  73  Am.  St.  Bep. 
244,  43  AtL  866;  Agen  v.  Metropolitan  Life  Ins.  Co.,  105  Wis.  217, 
76  Am.  St.  Bep.  905,  80  N.  W.  1020;  note  to  Meadows  v.  Pacific 
Mut.  Life  Ins.  Co.,  50  Am.  St.  Bep.  442. 

Equitable  Estoppel  arises  only  when  one,  by  his  words  or  conduct, 
willfully  causes  another  to  believe  in  the  existence  of  a  state  of 
facts,  and  induces  him  to  act  so  as  to  alter  his  previous  position 
to  his  pejudice:  De  Berry  v.  Wheeler,  128  Mo.  84,  49  Am.  St.  Bep. 
5S8,  30  S.  W.  338.  See,  too,  Priewe  v.  Wisconsin  State  Land  etc 
Co.,  103  Wis.  537,  74  Am.  St.  Bep.  904,  74  N.  W.  780;  Smith  v. 
«prague,  119  Mich.  148,  75  Am.  St.  Bep.  384,  77  N.  W.  689;  Ojer. 
rtadengen  v.  Hartzell,  9  N.  Dak.  268,  81  Am.  St.  Bep.  575,  83  N.  W. 
230;  Davidson  v.  Jennings,  27  Colo.  187,  83  Am.  St.  Bep.  49,  60 
Pac.  854;  Hunt  t.  Beilly,  24  B,  I.  68,  96  Am.  St.  Bep.  707,  2  AtL 
«68L 
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FOETHMAN  ▼.  DETERS. 

[206  HI.  159,  69  N.  R  97.] 

OOITTBAOTS — ^ImpUed  Assent. — If  a  person  accepts  and 
adopts  a  written  eontraot,  even  though  it  is  not  signed  by  him^ 
lie  is  deemed  to  have  assented  to  its  terms  and  conditions  and  to 
be  bound  by  them.     (p.  146.) 

CONTBACTS — ^Implied  Assent— Lack  of  Mutnallty. — A  con- 
tract for  the  sale  of  land  signed  by  the  vendor,  reciting  that  he  has 
sold  the  land  described  therein  to  the  vendee,  accepted  and  adopted 
by  the  latter,  does  not  lack  mutuality,  though  not  signed  by  him. 
(p.  147.) 

OONTBAOTS  tTnder  Seal  to  Convey  Land  are  preavmed  te 
kave  been  made  upon  a  sufficient  consideration,     (p,  147.) 

SPBOIFIO  FEBFOBMAKCXV— Willingness  to  Perfonn— Bor- 
den of  Proof. — ^A  complainant  in  a  proceeding  for  specific  perform- 
sDce  must  prove  that  be  has  been  willing  and  ready  to  perform, 
aid  the  burden  is  upon  him  to  show  a  full  and  complete  perform- 
ance, or  offer  to  perform  on  hie  part.     (pp.  147,  148.) 

CONTBACT  to  OonYej  Iiand — Title  Free  from  Encnmbrance. 
A  contract  by  a  widow  to  convey  the  land  of  her  deceased  husband 
to  give  a  "good  deed  free  from  all  encumbrance"  imposes  upon  her 
the  duty  of  discharging  any  liability  of  the  land  for  the  payment 
of  claims  allowed  against   the  decedent's  estate,     (p.  149.) 

MEBOEB  or  ESTATES  at  Law.— At  law  if  a  legal  and 
equitable  estate  coincide  in  the  same  person,  the  equitable  estate  is 
immediately  merged  and  annihilated,     (p.  150.) 

MEBO|!B  or  ESTATES  in  Eanity.— If  a  legal  and  an  equit- 
abls  estate  coincide  in  the  same  person,  the  question  whether  a 
merger  takes  place  in  equitv  depends  upon  the  intention  of  the  par- 
ties, and  the  surrounding  circumstances.  Equity,  however,  will  pre- 
vent a  merger  only  for  the  purpose  of  promoting  substantial  justice, 
and  it  will  not  prevent  it,  when  prevention  would  give  effect  to  a 
fraud  or  wrong,     (p.  150.) 

MBBOBB  Of  Xiegal  and  Equitable  Estate. — If  the  purchaser  of 
enenmbe^d  land  agrees  to  pay  the  mortgage  thereon  as  part  of  the 
consideration,  his  subsequent  purchase  of  the  notes  and  mortgage 
merges  the  equitable  and  legal  estate,     (p.  151.) 

SPBOIFIO  PEBFOBMANOB  of  Oontract  to  Oonyey  Land— 
Pwdiassir  wttli  KoUcs. — If  a  vendor,  after  entering  into  a  contract 
to  convey  land,  conveys  it  to  a  third  person  who  has  knowledge  or 
notice  of  such  prior  contract,  the  latter  may  be  compelled  by  the 
trsi  vendee  to  specifically  perform  the  contract  by  conveying  the 
land  in  the  same  manner  as  bis  vendor  should  have  donCi  for  whom 
he  is  deemed  the  trustee,     (p.   152.) 

J.  W.  OibaoB,  for  the  appellant 
Davidson  ft  Isley^  for  the  appellee. 

*«  MAOBUDBB,  J.  1.  The  first  reason,  urged  by  the  ap- 
pellant  for  the  reyersal  of  the  decree  of  the  trial  court,  is  that 
Uie  contract  was  not  signed  by  appellee.  Deters,  and,  thereXo;C| 
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is  not  such  a  contract  aa  a  court  of  equity  will  specifically  en- 
force. It  is  true  that  the  contract  was  signed  only  by  Beka 
and  Ferdinand  Hncketead^  the  vendors,  and  was  not  signed  by 
appellee,  Deters,  the  vendee.  But  the  evidence  ahowB  clearly 
that,  after  the  execution  of  the  contract  by  Beka  and  Ferdinand 
Huckstead,  it  was  delivered  by  them  to  appellee,  and  appellee 
accepted  the  contract,  and  on  May  10,  1902,  recorded  the 
same.  The  evidence  is  also  clear  that  he  paid  a  part  of  the 
^^^  $2,100,  named  in  the  contract  as  the  purchase  money  of 
the  land,  to  wit,  $902.72,  to  pay  off  and  take  up  the  amount 
of  principal  and  interest,  due  upon  the  mortgage  resting  upon 
the  land. 

It  is  well  settled  by  the  decisions  of  this  and  other  courts 
that,  where  a  party  accepts  and  adopts  a  written  contract,  even 
though  it  is  not  signed  by  him,  he  shall  be  deemed  to  have 
assented  to  its  terms  and  conditions  and  to  be  bound  by  them : 
Memory  v.  Niepert,  131  111.  623,  23  N.  E.  431;  Ames  v.  Moir, 
130  111.  582,  22  N.  E.  535;  Lowber  v.  Connit,  36  Wia.  176; 
Plumb  V.  Campbell,  129  111.  101,  18  N.  E.  790.  In  Memory  ▼. 
Niepert,  131  111.  623,  23  N.  E.  431,  it  was  claimed  that  the 
contract  there  under  consideration,  because  it  was  signed  by 
one  party  only,  lacked  mutuality,  that  is,  failed  to  show  that  it 
received  the  assent  of  the  party  not  signing  it,  and,  there- 
fore, was  no  evidence  of  any  contract  whatever,  but  this  view 
was  held  to  be  unsound.  There,  as  here,  the  party^  signing 
the  contract  stated  that  he  had  "sold"  to  the  party  not  sign- 
ing tlie  same  the  property,  therein  described,  upon  the  terms 
therein  set  forth.  The  same  is  true  of  the  contract  in  the  case 
at  bar,  which  contains  the  following  words:  '^e  have  sold  to 
one  Joseph  Deters'*  the  eighty  acres  in  question,  describing 
the  land.  By  these  words  Beka  and  Ferdinand  Huckstead 
declared  and  acknowledged  that  they  had  sold  the  premises 
in  question  to  Deters,  and  this  declaration  or  acknowledgment 
was  binding  upon  them.  As  we  said  in  the  Memory  case,  su- 
pra: "The  word  'sold'  imports,  not  a  mere  proposition  to  sell, 

but  a  consummated  contract  of  sale The  writing  in  this 

case  is  the  acknowledgment  of  a  contract,  in  which  there  is 
complete  mutuality — a  buyer  and  a  seller — a  purchase  and  a 
sale.  It  is  clear  that  the  execution  and  delivery  of  such  a 
writing  by  the  seller  to  the  buyer  is  not  the  submission  of  a 
mere  proposition,  but  the  execution  of  a  contract  capable  of 
being  enforced,  as  such,  against  him.**  The  contract  here  also 
recites  "that  said  Joseph  Deters  agrees  to  pay  aU  of  said  pur- 
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chase  ^^  money  on  the  delivery  of  a  good  title  to  said  de- 
scribed land/'  etc  By  these  words  Beka  and  Ferdinand  Huck- 
stead  farther  declared  and  acknowledged  that  Deters  had 
agreed  with  them  to  pay  the  purchase  money. 

It  is  claimed,  however,  that  the  contract  lacks  mutuality, 
80  as  to  render  it  enforceable  as  a  written  agreement,  upon  the 
alleged  ground  that  it  could  not  be  enforced  against  Deters, 
the  purchaser,  if  the  breach  had  been  on  his  part  In  Ames 
r.  Moir,  130  111.  582,  22  N.  E.  636,  however,  where  a  similar 
contract  was  signed  by  the  purchaser,  and  suit  was  brought 
against  him  by  the  sellers  for  the  purchase  money,  we  said: 
''When  the  sellers  accepted  the  paper  as  a  contract,  they  became 
bound  by  its  terms  and  conditions  as  completely  as  if  they  had 
in  form  signed  the  paper.^'  In  Lowber  v.  Connit,  36  Wis.  176, 
it  was  said  by  the  supreme  court  of  Wisconsin:  "Where  the 
contract  has  been  accepted  and  adopted  by  the  party  not  signing 
it,  he  does  assent  and  agree  to  it  on  his  part,  and  the  law  im- 
plies a  promise  to  perform.''  In  the  Memory  case  we  further 
said:  "The  delivery  of  a  writing  and  its  acceptance  and  adop- 
tion by  the  party  to  whom  it  is  delivered,  are  necessarily  facts 
dehors  the  writing  itself,  and  must,  therefore,  be  proved  by 
eictrinsic  evidence;  and  where  mutuality  is  established  by  proof 
of  the  acceptance  of  the  writing,  the  contract  is,  notwithstand- 
ing such  resort  to  parol  evidence,  a  contract  all  of  which  is  in 
writing.  ....  But  where  the  writing  on  its  face  purports  to 
be  a  consummated  contract,  the  mere  acceptance  and  adoption 
of  the  writing  establishes  mutuality,  and  makes  the  contract 
binding  on  both  parties."  We  see  no  reason,  therefore,  why, 
if  there  had  been  a  breach  of  the  contract  by  the  appellee,  it 
could  not  be  enforced  against  him,  even  though  it  was  not 
signed  by  him.  The  contract  in  the  case  at  bar  was  made  un- 
der seal,  and,  hence,  must  be  regarded  as  having  been  made  upon 
a  sufficient  consideration:  Quyer  v.  Warren,  176  111.  328,  61 
N.  E.  580;  Hayes  v.  O'Brien,  149  El.  403,  37  N.  E.  73.  The 
terms  of  the  contract  are  criticised  *®®  by  counsel,  but  it 
gives  the  names  of  the  contracting  parties,  a  proper  description 
of  the  premises  sold,  the  time  for  the  delivery  of  possession,  the 
price  and  mode  of  payment,  the  character  of  tiie  title  to  be 
conveyed,  and  the  terms  which  go  to  make  up  a  contract  of 
sale 

2.  In  a  proceeding  for  specific  performance  the  complain- 
int  must  prove  that  he  has  been  ready,  willing  and  eager  to 
perform,  and  the  burden  is  upon  him  to  show  a  full  and  com- 


148  American  State  Repokts,  Vol.  99.     [Ulinoia, 

plete  performance,  or  offer  to  perform  on  his  part:  Morse  ▼. 
Seibold,  147  IlL  318,  35  K  E.  369;  Tryee  v.  Dittns,  199  IlL 
189,  65  N.  E.  220.  It  is  claimed  by  the  appellant  that  the  ap- 
pellee in  this  case  has  not  proved  his  willingness  to  perfonn  the 
•contract,  or  any  offer  on  his  part  to  perform.it.  We  do  not 
think  that  this  claim  is  sustained  by  the  evidence.  The  ap* 
pellee.  Deters^  not  only  paid  the  principal  and  interest  due 
upon  the  mortgage  upon  the  property  within  two  days  after 
the  execution  of  the  contract,  but  he  tendered  and  offered  to 
|)ay  the  balance  of  the  purchase  money,  over  and  above  the 
amount  due  on  the  mortgage,  to  wit,  $1,197.28,  aa  soon  as  a 
cLeed,  showing  good  title,  should  be  given  to  him,  as  required 
l)y  the  contract.  It  will  be  observed  that  the  contract  for  the 
sale  of  the  eighty  acres  to  Deters  was  made  before  any  adminis- 
tration was  taken  out  upon  the  estate  of  the  deceased,  Chia- 
topher  Huckstead.  The  real  estate  belonging  to  the  deceased 
testator  was  liable  to  be  sold  by  the  administrator  for  the  pay- 
ment of  tiie  claims  to  be  allowed  against  the  estate,  and  the  ap- 
pellee insisted  that  whatever  claims  there  might  be  against  the 
estate  should  be  paid  off,  in  order  to  relieve  the  land  from  its 
liability  for  their  discharge.  We  have  held  in  a  number  of 
cases  that  the  lands  of  a  decedent  are  liable  to  be  charged  with 
the  debts  of  the  estate :  Noe  v.  Moutray,  170  111.  169,  48  N.  E. 
709,  and  cases  there  cited.  The  proof  shows  that  appellee  was 
desirous  of  going  abroad  to  Oermany,  and  that  he  did  leave  for 
Germany  on  May  11,  1902,  and  did  not  return  until  August 
•6,  1902.  Before  his  departure,  and  on  *^  February  3,  1902, 
Charles  Schmidt  was  appointed  administrator  of  the  estate. 
On  March  3,  1902,  the  report  of  the  appraisers,  fixing  the 
-widow's  award  at  $807,  was  approved  by  the  court,  and,  on 
April  11  and  June  7,  1902,  claims  against  the  estate  were 
billowed  to  the  amount  of  $172,  making  a  total,  including  the 
widow^B  award,  of  $979,  which,  after  deducting  $446  of  per- 
•onal  property,  left  $533  as  the  amount  of  the  claims  due  from 
the  estate.  The  appellee  proposed  to  pay  the  money,  includ* 
ing  the  amoxmt  necessary  to  discharge  these  claims,  and  offered, 
as  he  was  obliged  to  leave  the  country,  to  place  the  money  in 
ihe  hands  of  his  own  attorney,  or  in  the  hands  of  the  attorneys 
of  Reka  and  Ferdinand  Huckstead,  the  vendons,  in  order  that 
a  portion  of  it  might  be  applied  to  the  payment  of  the  claims 
Allowed,  and  the  balance  be  paid  over  to  the  vendors.  As  we 
understand  the  evidence,  the  money  was  left  in  the  hands  of 
Appellee's  attorney  for  such  purpose,  or  left  in  such  a  way  that 
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the  attorney  had  the  power  to  pay  the  $1^197.28  as  kmhi  as  m 
deed,  conveying  good  title,  was  delivered  to  him.  Appellee 
left  for  Europe  with  the  understanding  that  the  claims,  when 
allowed,  would  he  paid  off  with  a  portion  of  this  amount.  As 
soon,  however,  as  appellee  had  left  the  country,  and  on  June 
2,  1902,  the  vendors,  Beka  and  Ferdinand  Huckstead,  in  viola- 
tion of  the  agreement,  made  a  deed  of  the  land  to  the  appellant 
for  a  nominal  consideration  of  $2,350,  which  deed  was  never 
recorded.  Upon  the  return  of  appellee  on  August  6,  1902,  h* 
ascertained  that  this  deed  had  heen  made  to  the  appellant,  and 
he  tendered  the  money,  and  demanded  a  deed,  which  demand 
was  refused.  We  discover  nothing  in  the  evidence  to  indicate 
that  appellee  did  not  do  everything  which  he  could  do  to  show 
his  willingness  to  perform  the  contract  on  his  part,  nor  any- 
thing to  show  that  he  did  not  offer  to  perform  it. 

The  decree  of  the  court  is  criticised,  upon  the  alleged  groundl 
that  creditors  would  have  two  years  within  which  ^'^^  to  filer 
their  claims,  and  that  the  vendors  could  not  be  compelled  to 
wait  two  years  for  all  the  claims  to  be  filed  before  receiving: 
the  purchase  money  for  the  land.    The  decree  is  not  capable* 
of  the  construction  thus  placed  upon  it,  but  provides  that  the- 
clerk  shall  keep  the  money,  until  the  premises  are  released' 
''from  all  liens  of  said  claims  allowed  against  said  estate  of 
Christopher  Huckstead.*'    The  claims  allowed,  and  which  were- 
to  be  paid  out  of  the   money,  by   the   terms   of  the  decree^ 
amounted  to  the  sum  already  mentioned. 

It  is  further  said  by  the  appellant  that  the  mode  providedf 
by  the  decree  for  the  extinguishment  of  the  liability  of  the 
land  to  pay  the  claims  allowed  was  not  a  specific  enforcement 
of  the  contract  as  made,  but  was  tantamount  to  the  insertion 
therein,  and  the  enforcement,  of  new  terms,  so  as  to  create  a. 
new  contract  for  the  parties.  The  decree  in  all  its  material 
provisions  is  substantially  the  same  as  the  decree,  approved  by 
this  court  in  Hunt  v.  Smith,  139  111.  296,  28  N.  E.  809.  By 
the  terms  of  the  contract  the  vendors  agreed  to  give  *'a  goodi 
deed  free  from  all  encumbrance  with  abstract  of  title  up  i» 
date.*  The  obligation,  thus  created  by  the  contract,  involved 
the  duty  of  removing  the  liability  of  the  land  for  the  payment 
of  the  claims  allowed.  In  Hunt  v.  Smith,  139  HI.  296,  28  N. 
E.  809,  where  it  appeared  that^  at  the  time  of  the  decree,  the 
lien  of  a  mortgage,  held  by  an  insurance  company,  had  not  beeut 
removed,  we  held  that  the  obligation  on  the  part  of  the  vendor 
to  convey  an  unencumbered  title  necessarily  involved  the  legal 
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obligation  or  duty  to  remove  the  lien  of  the  mortgage,  and  we 
there  said:  ''This  is  in  no  sense  a  creation  of  a  new  contract 
for  the  parties,  but  only  a  mode,  and  we  think  an  appropriate 
mode,  of  enforcing  the  legal  obligations  imposed  by  the  con- 
tract, which  the  parties  have  made  for  themselves.'* 

3.  It  is  further  claimed  on  the  part  of  the  appellant  that 
the  appellee,  Deters,  did  not  pay  off  the  mortgage  upon  the 
premises,  but  that  he  obtained  an  *''*  assignment  to  himself 
of  the  note  and  mortgage  from  the  original  mortgagee,  Wyatt, 
and  held  it  uncanceled  against  the  land.  In  this  connection  it 
is  also  insisted  that  the  note  and  mortgage  were  not  surren« 
dered.  The  appellee  produced  upon  the  trial  the  original  mort- 
gage, and  the  assignment  thereof  to  himself,  and  the  unpaid 
principal  and  coupon  notes,  secured  by  the  mortgage,  trans- 
ferred to  himself.  Appellee  alleges  in  his  bill  that  he  paid  the 
principal  and  interest  due  on  the  mortgage  to  Wyatt,  and  the 
decree  rendered  by  the  court  finds  that  he  paid  the  mortgage 
and  interest.  This  allegation  in  the  bill  as  to  payment  would 
estop  appellee  from  asserting  the  mortgage  claim  against  the 
property,  and  the  finding  of  the  decree  that  the  mortgage  was 
paid  protects  the  vendors  and  their  grantee,  and  they  have  no 
reason  to  complain. 

Appellee  being  the  holder  of  the  mortgage — ^when  the  orig- 
inal vendors  in  the  contract,  or  their  grantee,  the  appellant, 
should  execute  to  him  a  deed — there  would  unquestionably  be 
a  merger  in  appellee  of  the  two  estates,  the  legal  estate  of 
mortgagor  and  the  equitable  estate  of  mortgagee.  It  is  well 
settled  that,  at  law,  when  a  greater  or  lesser,  or  a  legal  and 
equitable  estate,  coincide  in  the  same  person,  the  lesser,  or  the 
equitable  estate,  is  immediately  merged  and  annihilated:  15 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  314.  It  is  true  that  the 
question,  whether  or  not  a  merger  takes  place  in  equity,  de- 
pends upon  the  intention  o|  the  parties,  and  a  variety  of  other 
circumstances:  15  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  314. 
But  "a  merger  will  be  prevented  by  equity  only,  however,  for 
the  purpose  of  promoting  substantial  justice;  it  will  not  pre- 
vent a  merger,  where  such  prevention  would  result  in  carry- 
ing a  fraud  or  other  unconscientious  wrong  into  effect^':  15 
Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  315.  Pomeroy,  in  his 
work  on  Equity  Jurisprudence,  section  794,  says:  'TVTiatevwr 
may  be  the  circumstances,  or  between  whatever  parties,  equity 
will  never  allow  a  merger  to  be  prevented  ^'^  and  a  mortgage 
»r  other  security  to  be  kept  alive,  when  this  resuU  would  aid 
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in  carrying  a  fraud  or  other  xmconscientious  wrong  into  effect, 
under  the  color  of  legal  forms.  Equity  only  interposes  to 
prevent  a  merger,  in  order  thereby  to  work  substantial  justice.'' 
In  this  case  it  would  be  an  injustice  to  the  original  vendors  in 
the  contract,  and  to  appellant,  their  grantee,  to  permit  appellee 
to  hold  the  mortgage  as  a  subsisting  encumbrance,  and  the 
note  as  a  subsisting  indebtedness,  after  a  deed  had  been  exe- 
cuted to  the  appellee  by  Beka  and  Ferdinand  Huckstead,  and 
the  appellant  Hence,  upon  the  execution  of  the  deed  required 
by  the  contract  to  appellee,  there  would  be  a  merger,  which 
would  protect  the  interest  of  appellant,  and  the  vendors  in  the 
contract  Although  a  conveyance  of  the  mortgagor's  estate 
to  the  mortgagee  does  not  operate  as  a  merger  in  equity  unless 
it  was  intended  to  have  that  effect,  yet  when  the  holder  of 
the  notes,  secured  by  the  mortgage,  accepts  a  conveyance  from 
the  mortgagor  of  the  lands,  and  gives  the  notes  up  to  the  maker, 
or,  as  here,  deposits  them  in  court,  and  no  reason  exists  for 
keeping  the  encumbrance  alive,  there  will  be  a  complete  merger^ 
and  the  mortgagee  will  acquire  the  entire  title:  Shippen  v. 
Whittier,  117  HI.  282,  7  N.  E.  642. 

The  contract  is  capable  of  the  construction  that  the  ap- 
pellee. Deters,  assumed  the  payment  of  thd  mortgage  upon  the 
propoiy,  because  the  purchase  price  of  the  property  is  stated 
in  the  contract  to  be  $2,100,  and  the  $2,100  included  the  prin- 
cipal and  interest  due  upon  the  mortgage.  The  rule  is,  that 
where  the  grantee  of  the  mortgagor  takes  a  conveyance  of  the 
land  subject  to  the  mortgage,  and  expressly  assumes  and  prom- 
ises to  pay  it  as  a  part  of  the  consideration,  the  assignment  of 
the  encumbrance  to  the  owner  of  the  property  works  a  merger 
thereof,  because  such  grantee  is  thereby  made  principal  debtor 
and  the  land  is  the  primary  fund  for  payment,  so  that,  if  he 
pays  off  the  charge,  it  becomes  ^'^  extinguished :  Clark  v.  Glos, 
180  lU.  666,  72  Am.  St  Bep.  223,  64  N.  E.  631 ;  2  Pome^oy^s 
Equity  Jurisprudence,  sees.  797,  793.  Inasmuch,  therefore, 
as  an  execution  of  a  deed  to  appellee  in  accordance  with  the 
terms  of  the  decree  would  create  a  merger,  no  injury  could 
result  to  appellant,  if  the  terms  of  the  decree  should  be  carried 
out. 

4.  The  evidence  in  tiie  case  shows  clearly  that,  before  ap- 
pellant accepted  his  deed  from  the  heirs  or  devisees  of  Chis- 
topher  Huckstead,  deceased,  he  had  notice  both  actual  and  con- 
structive of  the  contract  of  sale,  made  with  appellee  on  Janu- 
ary 20,  19Q2.    That  contract  was  on  record  as  early  as  May 
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11,  1902,  and  appeUant  did  not  obtain  his  deed  until  June  8^ 
1902.  In  addition  to  this,  the  proof  shows  that  appellant 
went  to  the  recorder's  oflBce,  and  saw  the  contract  with  appellee, 
as  there  recorded.  He,  therefore,  had  full  notice  and  knowl- 
edge of  the  rights  of  appellee  under  the  contract  before  accept* 
ing  his  deed.  Consequently,  appellant,  not  being  a  bona  fide 
purchaser  without  notice,  will  be  compelled  to  perfonn  the 
contract  of  his  vendors,  Beka  and  Ferdinand  Huckstead.  He 
stands  upon  the  same  equity  as  they  did;  although  he  is  not 
personally  liable,  yet  he  is  properly  decreed  to  convey  the  land 
in  the  same  manner  as  his  vendors;  in  other  words,  he  u 
treated  as  a  trustee  of  appellee,  the  first  vendee.  "The  gen- 
eral principle  upon  which  this  doctrine  proceeds  is,  that,  ftom 
the  time  of  the  contract  for  the  sale  of  the  land,  the  vendor, 
as  to  the  land,  becomes  a  trustee  for  the  vendee,  and  the  vendee, 
aa  to  the  purchase  money,  a  trustee  for  the  vendor,  who  has  a 
lien  upon  the  land  therefor.  And  every  subsequent  purchaser 
from  either,  with  notice,  becomes  subject  to  the  same  equities 
as  the  party  would  be  from  whom  he  purchased^' :  1  Story's 
Equity  Jurisprudence,  12th  ed.,  sec.  789.  In  Pomeroy*a 
Specific  Performance,  section  465,  it  was  said :  "When  the  ven- 
dor, after  entering  into  a  contract  of  sale,  conveys  the  land  to 
a  tiiird  person,  who  has  knowledge  or  notice  of  the  prior 
agreement,  •  •  .  •  ^^^  such  grantee  .  •  •  •  can  be  compelled^ 
at  the  suit  of  the  vendee,  to  specifically  perform  the  agreement 
by  conveying  the  land  in  the  same  manner,  and  to  the  same  ex- 
tent,  as  the  vendor  would  have  been  liable  to  do,  had  he  not 
transferred  the  legal  title'^ :  See,  also,  Bryant  v.  Booze,  55  Oa. 
438;  Hunt  v.  Smith,  139  III  296,  28  N.  E.  809;  Chicago  etc. 
R.  R  Co.  V.  Hay,  119  111.  507,  10  N.  B.  34;  Woolensak  v. 
Briggs,  119  IlL  453,  10  N.  B.  23;  Bishop  v.  Newton,  20  IIL 
175. 

For  the  reason  above  stated,  we  are  inclined  to  think  that 
the  decree  of  the  circuit  court  is  correct,  and,  accordingly,  it  ia 
affirmed* 
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VI.    Merger  of  Mortgage. 

».  When  Merger  Occon  Generally. 

b.   When  Merger  Does  not  Occur  Generally. 

1.  Intention  and  Interest  of  Mortgagee. 

2.  Purchase  of  Equity  of  Bedemptlon. 
8.  Purchase  at  Judicial  Sale. 

4.   Assignment  of  Mortgage. 

6.  Intervening  Lien  or  Encnmhrance. 

0.  Pa3fment  of  Mortgage  by  Owner  of  Fee. 

L    Merger  at  Law  Generally. 

Merger  la  the  annihilation  of  one  estate  in  another,  and  takes 
plaee  usuaUj  when  a  greater  estate  and  a  less  coincide  and  meet  in 
•ne  and  the  same  person  without  any  intermediate  estate,  whereby 
the  leas  ie  immediately  merged,  that  is^  sunk  or  drowned,  in  the. 
greater* 

The  general  rule  at  law  is,  that  equal  estates  will  not  merge  in' 
eaeh  other,  but  to  this  rule  are  well-established  exceptions,  and  even 
when  estates  are  theoretically  equal  the  first  in  order  of  succession 
may  merge  in  the  next  vested  remainder.  Thus,  an  estate  at  will 
may  merge  in  an  estate  for  years,  and  estates  for  years  may  merge 
into  eaeh  other  or  in  estates  for  life,  and  estates  for  life  may  merge 
into  eaeh  other:  Boykin  v.  Ancrum,  28  8w  C.  486,  IS  Am.  St.  Bep. 
698,  6  S.  £.  805.  The  rule  at  law  is  inflexible  that  when  a  greater 
and  lees  estate  meet  in  the  same  person,  without  any  intermediate 
estate,  the  lees  estate  at  once  merges  into  the  greater:  Fox  v.  Long, 
8  Bwh,  551;  Bassett  v.  O'Brien,  149  Mo.  S81,  51  a  W.  107;  Welsh 
T.  Phillips,  54  Ala.  309,  25  Am.  Bep.  683;  James  v.  Morey,  2  Cow. 
246,  14  Am.  Dec.  476;  Jackson  v.  Boberts,  1  Wend.  478;  Little  v. 
Bowen,  76  Va.  724.  To  constitute  a  merger,  it  is  necessary  that  the 
two  estates  be  in  one  and  the  same  person,  at  one  and  the  same 
time,  and  in  one  and  the  same  right:  Beed  v.  Latson,  15  Barb.  9; 
Oarland  v.  Pamplin,  32  Gratt.  305.  When  two  or  more  titles  unite 
in  one  person,  they  are  merged  at  law,  and  a  conveyance  of  one 
title  by  such  person  passes  them  all:  L<^an  ▼.  Steele,  7  T.  B.  Mon« 
•  101. 

A  merger  as  to  a  portion  of  the  premises,  the  legal  titles  to  which 
fcave  become  united  in  the  same  person,  may  take  place  pro  tanto, 
although  no  union  takes  place  as  to  the  residue:  Fox  v.  Long,  8 
Bush,  551.  Merger  never  takes  plbce  by  the  greater  estate  sinking 
into  a  smaller  estate.  If  either  perishes  by  merger,  it  must  be  the 
•mailer  estate:  CoUamer  v.  Kelly,  12  Iowa,  325. 

XL    lAte  Estate  into  Bemalnder,  Beversloii,  eta 

Generally,  if  a  life  estate  and  a  remainder,  reversioo,  or  the  like, 
become  united  in  the  same  person,  the  life  estate  is  merged  or  an- 
nihilated. Thus,  if  a  life  estate  is  the  only  estate  preceding  an 
estate  in  reversion  or  remainder,  and  the  remainderman  buys  tbe 
Irfe  estate,  or  under  an  agreement  rents  the  estate  for  life,  for  and 
during  the  life  of  the  person  entitled  to  it,  the  life  estate    is  merged 
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la  the  remainder:  Fox  ▼.  Long,  8  Bush,  661.  If  the  tenant  for  life 
eonveys  all  hie  interest  in  the  estate  to  the  reversioner,  the  life 
estate  is  merged  in  the  fee:  Gary  ▼.  Warner,  63  Me.  671.  If  the  son 
of  a  testator  who  takes  under  the  will  a  life  estate  in  lands  consequent 
on  the  life  estate  of  the  testator's  widow  therein,  purchases  the  wid- 
ow's life  estate,  the  latter  merges  in  the  life  estate  of  the  son. 
In  other  words,  an  estate  for  years  may  merge  in  a  reversionary  term 
of  years,  even  though  the  latter  is  of  less  duration:  Boykin  ▼.  An- 
trum, 28  a  C.  486,  13  Am.  St.  Bep.  698,  6  8.  £.  805.  The  life  estote 
of  one  in  lands  of  which  he  receives  a  conveyance  in  fee  is  merged 
in  the  fee:  Allen  v.  Anderson,  44  Ind.  895.  If  a  tenant  for  life  in 
possession  purchases  the  remainder  or  reversion,  and  pftyv  the  pur- 
«hase  money  in  full,  though  he  does  not  take  a  conveyanee  or  bond 
for  title,  there  is  a  merger  of  the  estates:  Wilkinson  ▼•  Chew,  64 
Oa.  602.  If  a  tenant  for  life  under  m  will  creating  a  remainder, 
receives  the  remainder  through  the  death  of  her  cliild,  the  life  es* 
tate  merges  in  the  fee  thus  obtained  by  her:  Harrison  ▼.  Moore,  64 
Conn.  344,  30  AtL  66.  If  the  fee  estate  of  a  married  woman  is 
sold  at  her  death  to  pay  debts,  subject  to  the  life  estate  of  her 
husband,  and  such  life  estate  is  purchased  by  the  person  who  thus 
acquires  the  fee,  the  life  estate  is  merged  therein:  Shelton  v.  Had- 
lock,  62  Conn.  143',  26  AtL  483.  If  a  husband  and  wife  join  in  m 
conveyance  of  the  wife's  land,  in  which  she  holds  the  fee  and  he 
an  estate  by  the  curtesy,  both  estates  become  merged  and  united 
in  the  purchaser:  Talcott  ▼•  Draper,  61  111.  66.  If  the  tenant  for 
life  conveys  her  estate  to  children  having  a  vested  remainder  in 
the  property,  the  life  estate  becomes  merged  in  the  fee,  and  such 
children  may  maintain  ejectment  before  the  death  of  the  former  life 
tenant,  as  against  those  claiming  the  premises  in  fee  and  not  by 
virtue  of  color  of  title  to  the  life  interest:  Field  ▼.  Peoples,  180 
lU.  376,  64  K.  E.  804.  If  a  testator  whose  wife  and  daughter  were 
his  only  heirs,  devised  land  to  his  wife  for  life  with  remainder  to 
hie  daughter  during  her  natural  life,  with  power  to  devise  and  be- 
queath such  real  estate  by  will,  the  daughter,  upon  the  death  of  * 
her  mother,  of  whom  she  was  sole  heir,  becomes  the  owner  of  the 
fee,  and  the  estates  for  life  are  merged  therein:  Wilder  t.  Holland, 
102  Ga.  44,  29  8.  K  134.  But  a  life  estate  merges  in  the  remainder 
only  to  the  extent  of  the  interest  of  the  life  tenant  in  such  remain- 
der: Clark  V.  Parsons,  69  N.  H.  147,  76  Am.  St.  Bep.  167,  39  Atl. 
898.  An  equitable  life  estate  does  not  merge  in  the  legal  estate 
in  remainder  merely  because  the  same  person  becomes  entitled  to 
both,  if  it  is  necessary  for  the  purposes  of  justice  or  to  carry  out 
the  intent  of  the  testator  that  they  shouM  be  kept  distinct:  Wehr- 
hane  v.  Safe  Deposit  etc.  Co.,  89  Md.  179,  42  Atl.  930.  If  a  eo- 
.tenant  of  a  life  estate  becomes  the  owner  of  the  reversion,  equitj 
will  prevent  or  permit  a  merger  as  will  best  subserve  the  purposes 
of  justice  and  the  actual  and  just  intent  of  the  partiee,  and  aa 
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imtemt  to  keep  the  two  estates  separate  will  be  presumed  where  it  will 
best  promote  the  interest  of  the  person  in  whom  thej  have  vested: 
Jameson  ▼.  Hajward,  106  Cal.  682,  46  Am.  St.  Eep.  268,  39  Pac.  1078. 
Title  acquired  by  a  tax  deed  is  not  merged  or  destroyed  by  the 
grantee  aeeepting  a  deed  to  the  property  from  one  claiming  a  life 
interest  therein:  Doren  ▼.  Lnpton,  154  Ind.  896,  56  N.  £.  849.  On 
the  other  hand,  the  remainderman  who  redeems  the  land  from  a  tax 
sale  does  not  thereby  acquire  the  life  esute.  Such  transaction  does 
not  eonstitute  a  merger:  Yocum  v.  Zahner,  162  Pa.  St.  468,  29  AtL 
778.  An  estate  for  life  may  be  merged  in  the  estate  in  reversion 
or  remainder  by  a  surrender  by  the  life  tenant,  but  this  can  be 
accomplished  only  by  mutual  agreement:  Fisher  ▼•  Edington,  12 
Lea,  189;  but  a  tenant  for  life  cannot  destroy  the  rights  of  a  re- 
mainderman by  a  surrender,  release,  or  by  any  other  voluntary  act 
for  the  purpose  of  merging  the  particular  estate  in  the  greater: 
Moore  v.  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  629.  Merger  takes  place 
only  when  the  greater  and  less  estate  come  together  in  the  same 
person,  and  there  is  no  reason  for  their  longer  existence  as  separate 
estates,  and  when  the  rights  of  strangers  not  parties  (o  the  act  that 
would  otherwise  merge  the  particular  estate  require  it,  the  estates 
win  still  have  a  separate  continuance  in  contemplation  of  law: 
Koore  v.  Luce,  29  Pa.  St.  260,  72  Am.  Dec.  629.  By  the  conveyance 
of  the  most  remote  of  several  contingent  remainders  to  a  life  ten- 
ant, the  life  estate  is  not  thereby  merged  in  the  remainder  and  en- 
larged into  a  fee  simple,  to  the  destruction  of  the  intermediate  re* 
mainders:  Stewart  v.  Neely,  189  Pa.  St.  809,  20  AtL  1002.  If  a 
wife  has  an  estate  for  life,  and  she  and  her  husband  are  seised 
together  of  the  remainder  in  entirety,  the  estate  for  life  does  not 
merge  in  the  remainder:  Bomar  v.  Mullins,  4  Bich  £q.  80;  or  if 
land  is  jointly  held  by  one  and  his  wife,  for  their  joint  lives,  and 
iko  life  of  the  survivor  of  them,  a  conveyance  to  the  husband  by 
the  children,  during  the  life  of  the  wife,  of  an  undivided  share  in 
the  remainder,  does  not  merge  his  life  estate  or  give  hhn  such  a 
title  as  will  enable  him  to  maintain  partition:  Johnson  v.  Johnson, 
7  Allen,  196,  88  Am.  Dec.  676.  A  Uf  e  estate  owned  by  the  husband 
is  not  merged  in  an  estate  in  remainder  owned  by  him  only  in  right 
•f  his  living  wife:  Pool  v.  Morris,  29  Ga.  374,  74  Am.  Dec.  68.  If 
ke  who  has  a  reversion  takes  a  lease  of  the  particular  estate  and 
sovenants  to  pay  rent,  there  is  no  such  merger  of  the  two  estates 
as  will  extinguish  the  liability  to  pay  rent:  McMurphy  v.  Minot,  4 
N.  H.  254.  In  Cole  v.  Origsby  (Tex.  Civ.  App.),  85  S.  W.  680,  it 
appeared  that  a  father  having  a  one-third  interest  in  land  for  life, 
with  remainder  to  his  son,  conveyed  all  his  interest  therein  to  his 
son,  who  owned  the  other  two-thirds  interest.  The  son  was  at  the 
time  an  infant,  and  before  he  reached  his  majority  the  title  of  his 
father  had  become  iixed  by  limitation  in  a  third  person.  After- 
ward sack  tkird  person  acquired  by  limitation  the  two-thirds  inter- 
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est  of  the  son,  and  if  the  deed  from  father  to  son  worked  a  merger 
of  the  estates,  the  son  lost  the  remainder  by  limitation,  bat  the 
court  held  that  there  was  no  merger,  and  that  the  statute  of  limita- 
tions wonld  not  commence  to  run  as  to  the  remainder  until  the 
death  of  the  father.  A  legal  term  for  years  does  not  merge  ia 
an  equitable  title  to  the  reversion.  If  a  person  who  has  an  annuity 
charged  upon  certain  real  estate,  inherits  such  estate,  either  as  the 
heir  at  law  of  the  devisee  of  the  grantor  of  the  annuity:  Jenkiiis 
v.  Van  Schaak,  3  Paige,  242;  or,  as  the  devisee  of  the  owner  e£ 
the  estate  subject  to  the  annuity,  such  annuity  is  merged  in  the 
devised  estate:  McLarin  v.  Knox,  6  S.  C.  23;  Litle  ▼.  Ott,  S  Craneh 
C.  C.  416,  Fed.  Cas.,  No.  8389. 

m.    Merger  of  Dower. 

It  has  been  held  that,  if  a  widow  whose  dower  is  eharged  npom 
lands,  receives  a  conveyance  of  them  in  fee,  her  life  estate  is  as 
to  third  persons  merged  in  the  fee:  Kreamer  v.  Fleming,  191  Pa.  St. 
594,  43  Atl.  388.  But  if  a  widow  is  entitled  to  dower  in  certain 
lands  and  takes  quitclaim  deeds  to  the  property  from  all  the  heirs, 
her  dower  is  not  thereby  extinguished  by  merger,  when  the  con- 
tinuance of  her  dower  right  would  be  beneficial  to  her,  and  no  inten- 
tion to  create  a  merger  is  shown:  Wettlaufer  v.  Ames  (Mich.),  94 
N.  W.  950.  If  a  widow  entitled  to  dower  in  land  accepts  from  the 
heir  a  warranty  deed  of  the  land  in  fee,  and  enters  into  possessioBy 
her  right  to  dower  is  not  merged  in  the  conveyance,  as  against  the 
widow  of  the  heir  making  such  conveyance:  McLeery  r.  McLeery, 
65  Me.  172,  20  Am.  Bep.  688.  To  merge  a  less  estate  in  a  greater, 
the  latter  must  be  valid  and  continuing,  and  there  can  be  no  merger 
where  it  has  been  avoided.  Hence,  a  widow's  right  to  dower  is  not 
merged  in  an  absolute  conveyance  to  her  by  her  husband  in  his  life- 
time which  was  afterward  declared  constructively  fraudulent  as  to 
his  creditors,  and  set  aside  at  the  instance  of  the  persons  who  are 
contesting  the  right  of  the  widow  to  dower:  Humes  ▼.  Scruggs,  64 
Ala.  40;  Richardson  v.  Wyman,  62  Me.  280,  16  Am.  Bep.  459.  Or  if 
a  husband,  by  a  deed  in  which  his  wife  joined  to  release  dower,  con- 
veyed to  a  third  person,  who  conveyed  back  to  the  wife,  and  sub- 
sequently both  deeds  are  set  aside  as  being  fraudulent  as  against 
the  husband's  creditors,  the  wife's  inchoate  right  to  dower  was  not 
merged  in  the  fee  thus  conveyed  to  her,  so  as  to  estop  and  prevent 
her  from  claiming  it,  after  such  deeds  were  set  aside:  Malony  v. 
Horan,  12  Abb.  Pr.,  N.  8.,  289;  affirmed,  49  N.  T.  Ill,  10  Am.  Bep. 
835.  In  the  absence  of  such  circumstances  as  stated  above,  if  a 
wife  becomes  the  owner  in  fee  of  land  of  which  her  husband  has 
previously  been  seised  during  coverture,  her  inchoate  right  to  dower 
•nder  her  husband's  seisin  is  merged  in  her  own  fee  simple  title,  and 
if  she  conveys  such  land  to  another  before  her  husband's  death,  she 
cannot  thereafter  recover  dower  therein  from  her  vendee:  Yoi 
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r.  Wftgener,  80  8.  C.  802,  0  a  B.  106.  If  a  widow  unites  with  the 
hein  in  m  wairanty  deed  eonveying  all  the  right,  title  and  interest 
0f  the  grantors,  and  reciting  that  the  consideration  was  paid  to  all 
«f  them,  tho  equitable  estate  of  the  widow  is  merged  in  th^  legal 
•state  eenveyed  bj  the  heirs,  and  she  is  estopped  to  deny  the  title 
ef  the  grantees  by  asserting  a  claim  to  either  dower  ot  homestead: 
Beeves  t.  Brooks,  80  Ala.  26.  Or,  if  a  widow  holding  a  life  estate 
tn  lands,  with  remainder  to  her  son,  conveys  the  land  to  him,  the 
life  estate  is  merged  in  the  son's  greater  estate:  Mangam  v.  Piester, 
16  8.  GL  810.  If  a  widow  has  a  dower  right  in  lands,  the  fee  to  which 
descends  t&  her  by  the  death  of  her  son,  merger  of  the  two  estates 
becomes  a  question  of  intent,  and  cannot  take  place  against  her 
wishes,  to  her  prejudice:  Estate  of  Danhonse,  130  Pa.  St.  256,  18 
AtL   621. 

If  a  person  in  possession  of  a  mining  elaim  obtains  a  patent  for 
the  land,  the  claim,  as  a  separate  estate,  is  merged  in  the  fee  simple 
title,  and  the  right  to  dower  in  the  subordinate  estate  is  thus  extin- 
guished: Black  V.  Elkhom  Min.  Co.,  49  Fed.  540.  Until  the  assign- 
meat  of  dower^  a  widow  has  neither  seisin  of  the  dower  land,  nor  a 
light  of  entry,  but  only  a  right  of  action.  Hence,  there  can  be  no 
merger  thereof  in  a  fee  simple  estate  afterward  acquired  in  the 
land:  Downs  T.  Allen,  10  Iiea,  658.  A  widow's  right  to  dower  is 
■ot  defeated  by  the  fact  that  the  husband  of  her  deceased  daughter 
has  a  life  estate  in  the  property,  and  that  such  widow  is  heir  to 
the  reversion.  Her  dower  estate,  in  sueh  ease,  will  not  merge  in  the 
reversion,  as  the  doctrine  of  merger  applies  only  where  the  less  and 
the  greater  estates  come  together  in  the  same  person  without  any 
intervening  estate:  Miller  v.  Talley,  48  Mo.  50$.  If  land  of  a  bus* 
band  is  sold  by  the  sheriff  during  the  coverture,  and  the  purchaser 
conveys  it  to  a  trustee  in  fee  in  trust  for  the  wife  of  the  judgment 
debtor,  there  is  no  such  merger  of  the  legal  estates,  as  will  destroy 
the  wife's  inchoate  right  of  dower,  and  her  rights  in  this  respect 
remain  unaffected:  Davis  v.  Townsend,  32  8.  0.  112,  10  S.  EL  837. 
Where  the  legal  estate  and  the  equitable  interest  or  trust  estate  im 
the  same  lands  become  united  in  the  same  person  by  conveyances 
from  different  persons  at  different  times,  the  equitable  estate 
merges  in  the  legal,  and  the  whole  fee  simple  estate  follows  the  legal 
title,  and  in  ease  of  the  decease  of  the  owner  of  the  united  interests 
in  the  land,  it  descends,  and  dower  in  it  will  be  taken  as  though  the 
whole  united  interest  had  passed  to  the  intestate,  with  the  legal 
Interest:  Hopkinson  v.  Dumas,  42  N..  H.  296. 

IV.    Merger  of  Trust  Estate. 

If  a  legal  estate  and  a  trust  estate  are  coextensive,  and  both  be- 
come vested  in  the  same  person,  there  is  a  merger  of  the  trust  estate 
In  the  1<>atil  estate:  Bobison  v.  Codman,  1  Sum.  121,  Fed.  Cas.  Na 
13,970;  Wills  v.  Cooper,  25  N.  J.  L.  137.    But  if  an  estate  limited  to 
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an  ancestor  is  an  equitable  or  trust  estate,  tlie  two  OBtates  win  not 
merge  in  him:  Ware  ▼.  Biehardson,  3  Md.  606,  56  Am.  Dec  762. 

Where  a  trust  estate  is  created  by  will,  but  It  and  the  legal 
estate  are  not  commensurate,  they  will  not  merge,  though  they  meet 
In  the  same  person,  especially  when  such  merger  would  frustrate  the 
intent  of  the  devisor,  and  prejudice  the  beneficial  interest  of  the 
holder  of  the  two  estates:  Donalds  ▼.  Plumb,  8  Gonn«  447.  If  a  cor- 
poration, while  holding  a  leasehold  interest  in  land  in  trust  to  be 
used  for  church  purposes,  takes  a  conveyance  from  the  reversioner, 
there  is  a  complete  merger  of  the  trust  into  the  legal  estate:  Ben- 
nett V.  Trustees  of  Methodist  Church,  66  Md.  36,  5  AtL  291« 

V.    Merger  in  Equity. 

The  doctrine  of  merger  is  never  regarded  with  favor  in  a  court 
of  equity,  nor  allowed  therein,  except  for  special  reasons,  and  to 
carry  out  the  intention  of  the  parties.  Estates  in  equity  are  al- 
ways kept  distinct  when  the  interest  of  either  party  or  a  creditor 
requires  it:  Clark  v.  Clark,  56  N.  H.  105;  Mechanics'  Bank  t. 
Edwards,  1  Barb.  272.  Merger  is  not  favored  in  equity,  and  if  ft 
term  for  years  and  the  fee  meet  in  the  same  person,  the  former  will 
not  be  merged  in  the  latter,  if  the  continuance  of  the  term  is  necee- 
sary  to  the  protection  of  the  owner  of  the  inheritance,  though  the 
term  would  be  merged  at  law:  Dougherty  v.  Jack,  5  Watts,  456,  80 
Am.  Dec.  335.  In  equity,  a  merger  never  takes  place,  contrary  to  the 
intention  of  the  parties  or  the  requirements  of  justice:  Sheldon  ▼. 
Edwards,  35  K.  T.  279.  The  doctrine  of  merger  will  not  be  applied 
by  a  court  of  equity  to  the  union  of  two  estates  in  the  same  person, 
when  it  will  conflict  with  the  intention,  or  be  against  the  interest  of 
such  person:  Sater  v.  Hunt,  66  Mo.  App.  527.  Equity  will  keep 
the  lesser  estate  alive,  or  consider  it  merged  and  extinguished  as  will 
best  serve  the  purposes  of  justice  and  the  actual  intention  of  the  par- 
ties:  Goulding  v.  Bunster,  9  Wis.  466,  *513.  Equity  will,  when  jusUee 
requires,  prevent  a  merger  of  the  legal  and  equitable  estate:  Qleason 
V.  Carpenter,  74  Yt.  399,  52  AtL  966.  Although  the  well-settled  role 
at  law  AS,  that  where  the  equitable  and  legal  estate  unite  in  the 
same  person,  the  equitable  estate  is  merged  in  the  legal,  this  does  not 
necessarily  follow  in  equity:  Worcester  Nat.  Bank  ▼.  Cheeney,  87 
111.  602;  Cole  v.  Beale,  89  111.  App.  427;  Hinchman  v.  Emans,  1 
N.  J.  Eq.  100;  Whythe  v,  Arthur,  17  N.  J.  Eq.  521.  Although  the 
equitable  and  legal  estates  unite  in  the  same  person,  merger  thereof 
will  not  take  place,  if  he  has  a  beneficial  interest  in  keeping  the  estates 
distinct:  Lockwood  v.  Sturdevant,  6  Conn.  373.  And  a  merger  of 
such  estates  does  not  take  place  if  justice  requires  that  they  shall 
be  kept  separate:  Earle  v.  Washburn,  7  Allen,  95.  A  court  of  ehan- 
eery  will  generally  relieve  from  the  legal  consequences  of  a  mergeri 
where  equity  requires  it:  Slocum  ▼•  Catlin,  22  Yt.  137- 
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a.  Mteger  Largely  a  Qnestioii  of  Xntentlon  In  Equity.— Although 
genoTBlly  speaking,  a  prior  equity  rinks  or  merges  in  a  subsequently 
acquired  legal  title,  nnless  there  is  some .  declared  intent  to  prevent 
it,  or  some  benefleial  purpose  to  the  holder  not  inconsistent  with  the 
rights  of  others,  yet  a  court  of  equity  will  keep  alive  an  encumbrance, 
«r  eonaider  it  extinguished,  as  will  best  serve  the  purposes  of  justice, 
and  the  actual  and  just  intention  of  the  party,  so  long  as  the  pur- 
pose is  innocent,  and  injurious  to  no  one:  Lewis  v.  Starke,  10 
Bmedes  *  M.  120;  Wead  v.  Gray,  78  Mo.  69.  The  doctrine  of  the 
merger  of  estates  is  not  favored  in  equity,  and  where  two  or  more 
rights  or  estates  are  united  in  one  person,  equity  will  keep  them 
distinct,  if,  from  the  intention  of  the  party,  express  or  implied,  he 
wishes  them  so  kept:  Longfellow  ▼.  Barnardi  58  Neb.  612,  76  Am. 
St.  Bep.  117,  79  N.  W.  255;  Wilcox  v.  Davis,  4  Minn.  197;  Davis  v. 
Pierce,  10  Minn.  876;  James  ▼.  Morey,  2  Cow.  246,  14  Am.  Dec.  475. 
While  it  is  a  general  rule  that  where  two  unequal  estates  vest  in  the 
same  person,  at  the  same  time,  without  an  intervening  estate,  the 
smaller  is  thereupon  merged  in  the  greater,  such  is  not  always  the 
necessary  result,  and  whether  the  two  estates  will  be  held  to  have 
eealeaeed  will  depend  upon  the  facts  and  circumstances  in  the  parti- 
cnlar  ease,  the  then  intention  of  the  party  acquiring  the  two  estates, 
and  the  equities  of  the  parties  to  be  affected:  Petersborough  Sav. 
Bank  v.  Pierce,  54  Neb.  712,  75  N.  W.  20.  The  rule  governing  the 
merger  of  estates  in  equity  is  that  a  person  may  become  entitled  to 
an  estate,  subject  to  a  charge  for  his  own  benefit,  and  if  he  chooses 
can  bold  the  estate  and  keep  the  charge  alive,  and  in  such  case  it 
beeomes  a  question  of  intention  in  the  person  in  whom  the  two 
interests  are  vested:  Bassett  ▼.  O'Brien,  149  Mo.  381,  51  8.  W.  107. 
When  a  greater  and  less  estate  meet  in  the  same  person,  a  merger 
does  not  necessarily  follow  in  equity.  That  will  depend  upon  the 
intent  and  interest  of  the  parties,  and  if  the  court  perceives  that  it 
is  necessary  to  the  ends  of  justice  that  the  two  estates  shall  be  kept 
alive,  it  will  so  treat  them:  Edgerton  v.  Young,  43  111.  464;  Cole  v. 
Beale,  89  HI.  App.  427;  Lyon  v.  Mcllvaine,  24  Iowa,  9;  Hayden  v. 
Lauffenburger,  157  Mo.  88,  57  8.  W.  721;  Andrus  v.  Yreeland,  29 
K.  J.  Eq.  394;  Champney  ▼.  Coope,  32  N.  T.  543;  Aiken  v.  Milwaukee 
•te.  By.  Co.,  37  Wis.  469.  A  leading  case  on  this  subject  is  Smith 
▼.  Boberts,  91  N.  T.  470,  where  it  was  held  that  while  a  merger  at 
law  follows  upon  the  union  of  a  greater  and  less  estate  in  the  same 
ownership,  it  does  not  necessarily  follow  in  equity,  and  the  estates 
win  be  kept  separate  when  euch  is  the  intention  of  the  parties,  and 
justice  requires  it.  Such  intention  may  be  gathered,  not  only  from 
the  acts  and  declarations  of  the  party,  but  also  from  a  view  of  the 
iltnation  as  affecting  his  interests;  at  least  prior  to  the  presence  of 
some  right  in  a  third  person,  and  until  such  right  intervenes,  the 
Intention  as  to  a  merger  remains  subject  to  change,  and  whatever 
between  the  parties  interested,  tending  to  show  the  inten 
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tion,  iB|  when  the  question  of  merger  is  in  issue,  admissible  as  part 
of  the  res  i^estae.  Most  of  the  eases  eonsidered  under  this  heading 
relate  to  situations  where  the  mortgagee  has  acquired,  in  addition 
to  his  equitable  title,  the  legal  title  to  the  land  also,  and  the  general 
rule  is  that  if  a  person  acquires  an  estate  upon  which  he  has  an  en- 
cumbrance, the  encumbrance  is,  in  equity,  considered  as  subsistiBg 
or  extingfuished,  according  to  his  intention,  express  or  implied.  The 
intention  is  the  controlling  consideration,  and  if  no  intention  is 
manifested,  equity  will  consider  the  encumbrance  as  subsisting  or 
merged  and  extinguished,  as  may  be  most  eonducive  to  the  intereat 
of  such  party.  If  it  is  a  matter  of  indifference,  the  equitable  title 
is  generally  regarded  as  extinguished  in  the  after-acquired  legal 
title:  Campbell  v.  Garter,  14  111.  286.  A  merger  never  takes  place, 
except  where  the  legal  and  equitable  interests  unite  in  the  same 
person,  and  not  even  then,  if  it  is  contrary  to  the  plain  Intent  of 
the  parties:  Baseom  ▼.  Smith,  34  N.  Y.  820.  In  order  to  merge  an 
equitable  and  a  legal  estate  uniting  in  the  same  person,  the  equitable 
must  bo  coextensive  with  the  legal  estate,  and  in  such  ease  the 
merger  is  largely  a  question  of  intention:  Millard  v.  McMuUin,  6 

Hun,  572. 

VI.    Merger  of  Mortgage, 

a.  When  Merger  OcoarB  GeQeraU7.--Ordinarily  when  one  having  a 
mortgage  on  real  estate  becomes  the  owner  of  the  fee,  the  former  es- 
tate is  merged  in  the  latter,  unless  the  intention  of  the  parties  eixpreas 
or  implied  is  otherwise,  or  it  is  not  to  the  interest  of  the  mortgages 
fox  the  estates  to  merge:  Shippen  v.  Whittier,  117  HI.  282,  7  N.  £. 
642;  Pike  v.  Gleason,  60  Iowa,  150,  14  N.  W.  210;  Wyatt-BuUard 
Lumber  Ca  v.  Bourke,  55  Neb.  9,  75  N.  W.  241;  Ames  ▼»  Miileor 
(Neb.),  91  N.  W.  250.  If  a  mortgagee  purchases  the  fee  or  takes  a 
release  of  the  equity  of  redemption,  the  whole  estate  is  vested  in 
him,  and  the  mortgage  and  mortgage  debt  are  extinguished,  unlees 
it  expressly  or  impliedly  appears  that  the  parties  intended  other- 
wise: Wilhelm  v.  Leonard,  13  Iowa,  330.  If  the  eonveyanee  to 
the  mortgagee  is  of  a  part  only  of  the  mortgaged  premises,  the  debt 
is  extinguished,  and  merger  occurs  only  pro  tanto:  Wilhelm  v.  Leon- 
ard, 13  Iowa,  330.  If  the  holder  of  the  mortgage  accepts  a  con- 
veyance from  the  mortgagor  of  the  lands  mortgaged,  gives  up  tiM 
notes,  and  no  reason  exists  for  keeping  the  encumbrance  alive,  there 
will  be  a  complete  merger,  and  the  grantee  will  acquire  the  entire 
title:  Shippen  v.  Whittier,  117  III  282,  7  N.  £.  642.  If  the  holder 
of  the  mortgage  takes  a  conveyance  of  the  mortgaged  land,  and  then 
couveys  the  land  to  another,  with  full  covenants,  the  mortgage  is 
discharged  by  merger:  Pearson  v.  Bailey,  180  Mass.  229,  62  N.  £. 
265.  If,  in  such  case,  the  mortgagee  treats  the  two  estates  as  hav- 
ing coalesced,  and  assumes  to  convey,  this  is  conclusive  as  to  him 
on  the  question  of  merger,  which  must  be  deemed  as  having  irrevoo- 
%hly  ta^en  place:  Ames  v.  Miller  (Neb.),  91  N.  W.  250.    A  convo/- 
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Mate  of  lands  by  a  mortgagee  in  possession,  after  default,  carries 
tlie  legal  title,  although  the  debt  is  not  assigned,  and  such  eonvejanee 
with  warranty  amounts  to  an  equitable  assignment  of  the  debt: 
Wehh  T.  PhiHips,  54  Ala.  809,  25  Am.  Bep.  679.  Where  the  whoU 
title,  legal  and  equitable,  unites  in  the  same  person,  and  there  are 
ae  outstanding,  intervening  interests  or  liens,  the  acceptance  of  a 
deed  by  the  mortgagee,  in  which  he  assumes  the  mortgage  debt,  affects 
a  merger  of  the  two  edtatM,  which  cannot  be  defeated  by  the  gran- 
tees thereafter  assigning  tbe  notes  secured  before  their  maturity: 
Chaae  Nat  Bank  ▼.  Hastings,  20  Wash.  433,  55  Pac.  574.  A  mortgage 
beeomes  merged  and  extinguished  when  the  mortgagee,  being  an 
heir  of  the  mortgagor,  acquires  the  interests  of  the  other  heirs  iA 
the  premises:  Clark  v.  Clark,  76  Wis.  306,  45  N.  W.  121.  If  the 
owner  of  land,  who  holds  it  subject  to  two  mortgages  made  by  hit 
predecessor  in  title,  conveys  it,  reserving  an  easement  therein,  to 
the  ftrtt  mortgagee,  by  a  warranty  deed.  In  which  the  grantee  aa- 
inmes  and  agrees  to  pay  both  mortgages,  and  to  hold  the  grantor 
harmless  therefrom,  the  first  mortgage  is  merged  and  extinguished: 
Kseeland  ▼.  Moore,  138  Mass.  198. 

b.    When  Merger  Boea  not  Ocenr  Generally. — ^The  lien  of  a  mort- 
gage is  not  merged  in  the  legal  title  acquired  by  the  mortgagee, 
where  it  is  his  intention  that  it  shall  not  so  merge,  and  in  the  ab- 
sence of  evidence  his  intention  will  be  presumed  to  accord  with  his 
interest.    Hence,  a  conveyance  of  the  legal  title  to  a  mortgagee  in 
satisfaction  of  his  debt  does  not  necessarily  operate  as  a  merger: 
Wiekersham  ▼.  Beeves,  1  Iowa,  413;  Woodward  v.  Davis,  53  Iowa, 
694,  6  N.  W.  74.    If  tfie  mortgagor  conveys  the  premises  by  a  quit- 
elaim  deed  to  the  mortgagee  in  satisfaction  of  the  mortgage  debt, 
the  lien  of  the  mortgage  is  not  merged  in  the  fee  simple  title: 
<:obam  V.  Stevens,  137  Ind.  683,  45  Am.  St.  Bep.  218,  86  N.  E.  132; 
Quimby  ▼.  Williams,  67  K.  H.  489,  68  Am.  St.  Bep.  685,  41  Atl.  862. 
If  the  mortgagee  takes  a  conveyance  from  the  mortgagor,  and  retains 
the  note  and  mortgage,  there  is  no  merger  of  the  mortgage  unless 
a  contrary  intent  is  shown:  Dunphy  v.  Biddle,  86  HL  22;  linscott 
V.  Lamart,  46  Iowa,  312.    A  deed  by  a  mortgagor  to  a  mortgagee  in- 
tended as  additional  security  only  will  not  merge  the  mortgage  in 
the  greater  estate  so  as  to  give  priority  to  another  mortgage  con- 
itituting  »  second  lien:  Huebseh  v.  Scheel,  81  HL  281.    The  legal 
estate  will  never  absorb  the  equitable  one  unless  the  two  estates  are 
coextensive  or  commensurate.    Hence,  if  a  person  having  a  mortgage 
lien  Qpon  an  entire  tract  of  land  acquires  a  title  to  such  land,  less 
extensive  and  comprehensive  than  his  mortgage  title,  there  can  be 
no  merger:  Chase  r.  Van  Meter,  140  Ind.  321,  39  N.  E.  455.    If  a 
mortgagor  of  land  conveys  a  portion  of  it,  a  eonveyance  of  such 
portion  by  the  grantee  to  the  mortgagee  does  not  merge  the  mort- 
gafre  in  the  fee  as  to  the  portion  still  remaining  in  the  mortgagor, 
although  the  mortgagor's  grantee  assumes  payment  of  the  mortgage. 
Am.  St.  B«p..  YoL  00-11 
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and  though  his  deed  to  the  mortgagee  puzi>ort8  to  eonyej  the  eatirs 
mortgaged  premisee:  Souther  ▼.  Pearson  (N.  J.  Eq.)i  28  AtL  450i 
A  eonvejance  bj  the  mortgagor  to  the  mortgagee  and  a  reconvej- 
anee  back,  no  money  or  other  eonsideration  being  paid  on  aeeonnt 
of  sneh  eonyeyance,  does  not  merge  the  mortgage:  MeCrory  ▼•  Littk^ 
136  Ind.  86,  35  N.  £.  836. 

If  a  wife  who  has  the  benefieial  interest  in  land  of  which  her 
husband  holds  the  legal  title,  mortgages  the  land,  and  subsequently 
conveys  it  to  the  mortgagee,  it  does  not  create  a  merger  which  will 
prevent  a  foreclosure  of  the  mortgage  for  the  purpose  of  cutting  off 
equities  existing  prior  to  the  conveyance  of  the  property:  Bush  v. 
Herring,  113  Iowa,  158,  84  N.  W.  1036.  Or  if  a  husband  purchases  a 
mortgage  which  his  wife  has  given  on  her  separate  estate,  the  mort- 
gage is  not  merged  in  any  legal  estate  held  by  either,  when  the 
mortgage  was  given:  Skinner  v.  Hale,  76  Conn.  22$,  56  AiL  524. 
If  an  undivided  interest  in  mortaged  land  descends  by  operation  of 
law  to  the  mortgagee,  there  is  no  merger  of  the  mortgage:  Theband 
v.  Hollister,  37  N.  J.  £q.  402;  Sahler  v.  Signer,  44  Barb.  606. 

1.  Intention  and  Interest  of  Mortgagee. — ^Although,  ordinarily, 
when  it  is  a  matter  of  indifference,  and  the  one  having  a  mortgage 
on  real  estate  becomes  the  owner  of  the  fee,  the  former  estate  la 
merged  in  the  latter,  this  is  not  necessarily  so,  but,  on  the  contrary, 
when  it  is  not  the  intention  of  the  parties  that  it  shall  merge,  or 
when  it  is  not  to  the  interest  of  the  mortgagee  that  such  merger 
should  take  place,  the  mortgage  continues  to  subsist  for  the  pr»- 
tection  of  the  owner  of  the  fee  from  subsequent  or  intervening  en- 
eumbrances,  or  liens:  Hines  v.  Ward,  121  Cal.  115,  53  Pac.  427; 
Meacham  y.  Steele,  93  HI.  186;  Chase  v.  Van  Meter,  140  Ind.  321, 
39  N.  E.  455;  Wyatt-Bullard  Lumber  Co.  v.  Bourke,  55  Keb.  9,  75 
N.  W.  241;  Moore  v.  Harrisburg  Bank,  8  Watts,  138.  If  there  is  no 
expression  or  intention  on  the  part  of  the  mortgagee  at  the  time 
he  acquires  the  fee,  it  must  be  presumed  that  he  intended  to  do 
that  which  was  most  advantageous  to  himself,  and  if  this  is  that 
the  two  estates  should  not  merge,  no  merger  will  take  place:  Chase 
y.  Van  Meter,  140  Ind.  321,  39  N.  EL  455;  Patterson  y.  Mills,  69 
Iowa,  755,  28  N.  W.  53;  Freeman  y.  Paul,  3  GreenL  260,  14  Am. 
Dec.  237;  Wyatt-Bullard  Lumber  Co.  v.  Bourke,  55  Neb.  9,  75  N.  W. 
241.  If  the  legal  ownership  of  land,  and  the  absolute  ownershin 
of  an  encumberance  upon  it^  become  vested  in  the  same  person,  tho 
intention  governs  the  question  of  merger,  and  if  the  owner  has  aa 
interest  in  keeping  such  interests  distinct,  there  will  be  no  merger 
unless  he  expressly  wishes  it:  Title  Guarantee  Co.  y«  Wrenn,  35  Or. 
62,  76  Am.  St.  Bep.  454,  56  Pao.  271.  There  is  no  merger  of  tho 
mortgage  as  against  subsequent  encumbrances,  when  the  mortgagor 
conveys  the  land  to  the  mortgagee,  when  it  would  be  inequitable 
Or  where  there  is  an  express  agreement  of  the  parties  that  the  liem 
shall  remain  alive;  Shattuek  y. Belknap  Bank,  63  Kan.  443,  65  Pae. 
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MS;  Colfins  ▼.  StoeMag,  98  Mo.  290,  11  a  W.  760;  Fitch  v.  Apple- 
gate,  24  Wash.  26,  64  Pae.  147;  Gilchrist  ▼.  Foxen,  96  Wis.  428,  70 
N.  W.  585.  Nor  is  there  such  merger  when  the  interest  and  sitna- 
tioB  of  the  parties  clearly  indicate  that  there  is  no  intention  to  let 
IB  sabseqnent  liens  ahead  of  the  mortgage,  eyen  though  the  satis- 
faction of  the  mortgage  is  entered  of  record,  and  the  secured  notes 
are  surrendered:  Walker  y,  Qoodsell,  54  Mo.  App.  631. 

When  the  mortgagee  purchases  the  fee  to  the  mortgaged  prem- 
iies,  no  merger  of  the  mortgage  will  occur  when  the  intention  of 
the  mortgagee  is  otherwise,  or  such  merger  is  against  his  interests: 
Smith  y.  Swan,  69  Iowa,  412,  29  N.  W.  402;  Tower  y.  Deyine,  37 
Hich.  448;  Dayis  y.  Pierce,  10  Minn.  376;  Andrus  y.  Yreeland,  29  N. 
J.  £q.  894;  Van  Nest  y.  Latson,  19  Barb.  604.  And  the  rule  is  the 
■sme  at  law  as  in  equity:  Hutchins  y.  Garleton,  19  N.  H.  487.  This 
rule  as  to  the  intention  or  presumed  intention,  of  the  parties,  or 
of  the  mortgagee,  is  not  affected  by  the  fact  that  the  mortgage  in- 
ehdes  other  estates  of  which  the  mortgagee  is  not  the  owner: 
Knowles  y.  Carpenter,  8  B.  L  648.  If  tf  mortgagor  conyeys  a  portion 
of  the  premises  to  a  third  person,  and  afterward  the  mortgagee 
purchases  the  remaining  portion  from  the  mortgagor,  if  it  is  intended 
to  keep  the  mortgage  aliye  as  against  the  rights  of  such  third  per* 
SOB,  equity  will  treat  the  two  estates  as  coexisting  in  the  mortgagee: 
Heaeham  y.  Steele,  93  111.  135.  If  a  mortgagee  takes  a  conyeyance 
of  the  mortgaged  land  under  a  mistaken  impression  that  the  lien 
of  his  mortgage  is  lost,  but  without  any  intention  of  releasing  the 
Bortgage,  it  is  not  merged  or  discharged:  Edgerton  y.  Young,  48 
in.  464.  Of  course,  if  the  mortgagor  conyeys  the  mortgaged  land  to 
the  mortgagee  by  deed  expressly  reciting  that  It  shall  not  operate 
to  merge  the  mortgage,  there  is  no  merger:  Abb(ytt  y.  Curran,  98 
K.  Y.  665. 

2.  PnTtihaae  of  Bqidtj  of  Bademption.— The  rule  is  almost  uniyer- 
•al,  we  belieye,  that  if  the  mortgagee  purchases  the  equity  of  re- 
demption, there  is  no  merger  of  the  equitable  and  legal  estate  re- 
sulting therefrom,  except  when  such  merger  is  the  declared  wish  of 
the  mortgagee,  or  when  no  possible  injustice  can  be  done  to  any 
ese  by  allowing  a  merger.  Thus,  the  purchase  of  the  equity  of 
redemption  by  the  mortgagee  does  not  merge  the  different  estates 
of  the  mortgagee  and  mortgagor,  so  as  to  operate  as  payment  or 
latisfartion  of  the  debts  for  which  the  mortgage  was  giyen,  and 
this  rule  will  obtain  both  in  law  and  equity:  Yanderkemp  y.  Shelton, 
11  Paige,  28;  Walker  y.  Baxter,  26  Yt.  710.  If  by  a  release  of  the 
right  of  redemption  the  two  estates  are  united  in  the  mortgage,  the 
Bortgages  will  not  be  deemed  merged  in  the  legal  estate,  but  will 
he  kept  aliye,  and  upheld  as  a  subsisting  source  of  title,  wheneyer 
it  is  required  by  the  justice  of  the  case,  or  by  the  intention  of  the 
parties:  Stantons  y.  Thompson,  49  N.  H.  272.  Even  if  the  release  of 
the  equity  of  redemption  is  by  warranty  deed,  the  mortgage  is  not 
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merged,  if  it  is  net  tu  the  interest  of  the  mortgagee  to  have  it 
merged:  Marshall  v.  Wood,  5  Yt  250.  "When  the  equity  of  re- 
demption is  pnrehased  by  the  mortgagee,  the  general  rule  if.  that 
the  mortgage  still  subsists,  if  it  is  to  his-  interest  that  it  should,  to 
protect  him  against  any  other  charge  or  encumbrance  upon  the 
estate.  If,  howeyer,  this  rule  would  be  inequitable,  contrary  to  the 
dear  intention  of  the  parties,  or  conducive  to  fraud,  the  mortgage 
is  regarded  as  merged:  Campbell  y.  Knights,  24  Me.  S32.  The  eon- 
yeyanee  of  the  equity  of  redemption  to  the  mortgagee,  after  he  has 
transferred  the  mortgage  to  a  third  person,  does  not  merge  the 
mortgage:  Campbell  y.  Vedder,  1  Abb.  App.  Dec.  295.  Whether  a 
merger  of  the  equity  of  redemption  into  the  legal  estate  occurs 
when  they  meet  in  one  person  many  times  depends  simply  upon  the 
intention  of  that  person,  and  the  estates  do  not  merge  if  he  does  not  so 
intend.  Thus  if  an  assignment  of  a  mortgage  in  process  of  foreclosure 
is  taken  by  the  holder  of  the  equity  of  redemption,  and  he  goes  en 
and  forecloses  and  sells  the  premises,  purchasing  them  himself,  it  ia 
presumed  from  such  act  that  he  does  not  intend  to  have  the  equity 
of  redemption  merge  in  the  legal  estate,  and,  therefore,  such  merger 
will  not  take  place:  Enowles  y.  Lawton,  18  Ga.  476,  63  Am.  Dec.  290; 
Salvage  v.  Hay  dock,  68  N.  H.  484,  44  AtL  696;  Lydecker  v.  Bogert, 
38  N.  J.  Eq.  136.  A  mortgagee's  title  to  land  is  not  merged  or  ex* 
tinguished  by  purchasing  the  equity  of  redemption  and  giving  up  the 
mortgage  note^  as  against  an  intervening  title  by  levy,  if  it  was 
not  intended  to  operate  as  a  payment,  and  the  mortgage  has  not 
been  discharged:  New  England  Jewelry  Co.  y.  Merriam,  2  Allen, 
390.  An  assignment  of  the  decree  of  foreclosure  to  the  grantee  of 
the  equity  of  redemption  will  not  operate  as  a  merger,  if  the  intent 
is  expressed  that  it  shall  not:  Binsse  v.  Paige,  1  Abb.  App.  Dec.  139. 
If  the  equity  of  redemption  is  conveyed  to  the  mortgagee  under 
agreement  between  the  parties  that  the  deed  shall  not  operate  as  a 
merger  of  the  mortgage,  except  at  the  election  of  the  mortgagee, 
•equity  will  preserve  the  two  estates  distinct,  unless  the  mortgagee 
elects  that  they  shall  be  merged:  Spencer  v.  Ayrault,  10  N.  Y.  202. 
If  the  mortgagee  makes  such  purchase  under  agreement  between 
the  parties  that  he  shall  retain  possession  of  the  note  and  mortgage 
for  the  purpose  of  cutting  off  by  foreclosure  a  subsequent  levy  made 
upon  the  mortgaged  premises,  equity  will  treat  the  estates  as 
separate,  and,  after  foreclosure,  will,  at  the  suit  of  the  mortgagee, 
set  aside  such  levy  and  sale  thereunder  as  a  cloud  on  the  title: 
Qibbs  V.  Johnson,  104  Mich.  120,  62  N.  W.  145. 

If  the  owner  of  a  prior  mortgage  purchases  the  equity  of  redemp- 
tion, his  prior  lien  is  not  merged  in  the  title  thus  purchased,  so 
as  to  become  subject  to  a  second  mortgage  given  by  his  vendor: 
Webb  y.  Melvy,  32  Wis.  319.  Or  if  there  are  two  recorded  encum- 
brances, the  purchase  of  the  equity  of  redemption  by  the  holder 
of  the  senior  security  does  not,  of  itself,  let  in  the  junior  mortgage^ 
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to  a  preference  over  the  former:  Wilson  v.  Yanstone^  112  Mo.  311$, 
20  &  W.  612.  A  mortgagor's  sale  of  the  equity  of  redemption  to 
tke  mortgagee  does  not  merge  the  mortgage  so  as  to  let  in  an  in-r 
terradng  lien  upon  the  mortgaged  premises:  Cohn  ▼•  Hoffman,  45 
Ark.  876.  If  the  mortgagee  purchases  the  equity  of  Todemption 
from  an  execntion  purchaser,  the  mortgage  is  not  merged  in  the 
equity  where  there  are  intervening  rights  of  third  persons:  Miller 
▼.  Finn,  1  Neb.  254;  and  although  as  a  general  rule,  when  the  legal 
and  equitable  titles  become  united  in  the  mortgagee,  the  mortgage  is 
merged  in  the  unity  of  possession,  yet  there  is  no  merger,  when  It 
is  to  the  interest  of  the  mortgagee,  that  the  titles  be  kept  distinct, 
nor  wken  there  is  an  intervening  right  in  a  third  person,  and  when 
the  mortgagee  purchases  the  principal's  equity  of  redemption,  with- 
•at  the  eonsent  of  the  surety,  the  equity  of  the  latter  to  have  the 
property  of  the  principal  first  applied  to  the  payment  of  the  common 
debt,  will  prevent  a  merger:  Qresham  y.  Ware,  79  Ala.  192.  And 
there  ia  no  merger  when  the  mortgagee  takes  a  deed  of  the  equity  of 
redemption  from  the  mortgagor,  although  that  is  intended  by  the 
mortgagee,  if  he  is  fraudulently  led  by  the  mortgagor  to  believe  that 
the  premises  are  free  from  encumbrance,  and  he  accepts  such  deed 
under  such  mistaken  belief:  Howard  v.  Clark,  71  Yt.  424,  76  Am. 
BL  Bep.  782,  45  ACl.  1042.  Nor  does  such  purchase  create  a  merger 
so  aa  to  release  a  surety  for  the  mortgage  debt,  when  it  is  not  the 
intention  of  the  mortgagee  to  create  a  merger  by  his  purchase: 
Cttliusi  T.  Emanuel,  1  Ala.  23,  34  Am.  Dec.  757. 

A  release  to  the  mortgagee  of  the  equity  of  redemption  in  prem- 
ises which  have  been  sold  for  taxes,  does  not  work  a  merger  when 
seeh  merger  would  deprive  him  of  his  right  to  redeem  from  the 
tax  aele:  Keith  ▼.  Wheeler,  159  Mass,  161,  84  N.  £.  174. 

If  the  mortgage  is  conveyed  by  quitclaim  deed  to  an  owner  of  a 
moiety  of  the  equity  of  redemption,  such  conveyance  is  merely  an 
assignment  of  the  mortgage,  and  not  a  merger  discharging  it:  Blod- 
gett  T.  Hildreth,  8  Allen,  186.  A  merger  is  not  caused  by  the  holder 
•f  m  part  of  a  mortgage  buying  the  equity  of  redemption:  Car- 
penter ▼.  Gleason,  58  Yt.  244,  4  Atl.  706.  li  the  mortgagee  of  an 
entire  tiact  receives  a  deed  to  the  equity  of  redemption  in  an  un- 
divided one-hatf  interest  in  the  land,  his  mortgage  wiU  not  merge 
in  tbe  title  so  acquired:  Mann  v.  Mann,  49  IIL  App.  472.  Some  early 
eases,  not  weU  considered,  hold  that  the  purchase  of  the  equity  of 
redemption  by  the  mortgagee  merges  and  extinguishes  the  mortgage 
debt:  Stevenson  v.  Black,  1  N.  J.  Eq.  838;  McLure  v.  Wheeler,  6 
Bich.  Bq.  343;  at  least  to  the  extent  of  the  value  of  the  mortgaged 
premises  after  deducting  the  amount  paid  for  the  equity  of  redemp- 
tion: Murphy  t.  BllioU,  6  Blaekf.  482. 

M  a  mortgagee,  knowing  that  subsequent  judgment  Uens  exist 
against  the  premises,  takes  a  deed  of  equity  of  redemption  with  an 
agreement  that  the  mortgage  shaU  thereby  be  satisfied,  a  merger  ia 
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ereated,  and  sneh  liens  become  paramotmt  to  claims  under  the 
mortgage:  Beacham  v.  Qomej,  91  Iowa,  621,  60  N.  W.  187.  If  an 
owner  of  land  has  executed  a  mortgage  thereon,  and  a  lease  thereof 
to  the  same  person,  and  the  latter  assigns  the  lease  to  a  third  person 
to  whom  the  equity  of  redemption  is  assigned  bj  the  land  owner, 
the  leasehold  and  the  equity  merge  and  become  one  estate,  all  of 
which  is  subject  to  tlie  mortgage,  and  a  sale  under  foreclosure  passes 
title  paramount  to  that  of  the  person  claiming  under  the  assignment 
of  the  lease:  Hudson  etc.  Co.  t.  Glencoe  etc.  Co.,  140  Mo.  103,  62 
Am.  St.  Bep.  722,  41  S.  W.  450.  if  a  person  holds  both  the  mortgage 
and  the  equity  of  redemption,  and  makes  a  conveyance  in  fee,  this 
is  an  election  to  treat  the  mortgage  as  merged:  James  ▼.  Moreji 
2  Cow.  246,  14  Am.  Dec.  475. 

3.  Purchase  at  Judicial  Sale. — Some  of  the  cases  hold  that  a 
purchase  of  the  mortgaged  land  by  the  mortgagee  at  a  sale  thereof, 
under  execution,  under  a  junior  judgment,  extinguishes  and  merges 
the  mortgage:  Schnell  v.  Schroeder,  BaiL  £q.  334.  But  whether  a 
merger  takes  place  in  such  case  would  seem,  as  in  most  other  cases, 
to  be  a  question  of  the  intention  and  interests  of  the  mortgagee, 
and  merger  does  not  take  place  against  such  intention  or  interest. 
Thus,  a  mortgage  is  not  merged  in  the  estate  by  the  purchase  of  the 
property  by  the  mortgagee  at  a  sale  under  a  junior  mortgage, 
against  his  intention  to  that  effect:  Hospes  v.  Almstead,  83  Mo. 
473.  It  does  not  necessarily  follow  that  by  a  mortgagee  becoming 
the  purchaser  of  the  premises  and  taking  title  at  a  sale  under  fore- 
closure, his  mortgage  is  merged  or  extinguished  in  the  legal  title: 
Parker  ▼.  Child,  25  N.  J.  £q.  41.  Or  if  a  mortgagee  purchases  at  his 
own  foreclosure  sale,  and  before  deed  issues,  pays  a  prior  mort- 
gage, and  takes  an  assignment  thereof,  with  the  intention  that  the 
prior  mortgage  shall  not  merge  in  his  title  acquired  at  foreclosure 
there  will  be  no  merger,  as  merger  of  the  mortgage  in  the  legal  title 
is  always  purely  a  question  of  intention  and  interest:  Moore  t. 
Olive,  114  Iowa,  650,  87  N.  'V^.  720;  Mott  v.  Clark,  9  Pa.  St.  399, 
49  Am.  Dec.  566.  If  a  mortgagee  purchases  the  mortgaged  premises 
upon  execution  against  the  mortgagor  in  favor  of  a  third  person,  he 
purchases  subject  to  the  mortgage,  and  merges  the  debt  if  such 
is  his  intention:  Speer  v.  Whitfield,  10  N.  J.  £q.  107.  If  a  mort- 
gagee purchases  the  property  at  a  foreclosure  sale  under  a  me- 
chanic's lien  filed  prior  to  the  execution  of  the  mortgage,  the  mort- 
gage is  not  merged  in  'the  fee:  Orombie  ▼.  Bosentock,  19  Abb.  N.  C 
312.  If,  however,  a  sheriff  on  selling  land  on  execution,  announces 
that  the  sale  is  made  subject  to  a  prior  lien,  and  bidders  so  under- 
stand it,  the  holder  of  such  lien,  by  purchasing  and  forfeiting  his 
title  in  default  of  redemption,  not  only  extinguishes  his  lien  upon 
the  land,  but  also  Coses  his  remedy  on  the  mortgage  note  if  suck 
lien  consists  of  a  mortgage:  Biggins  ▼•  Brockman,  63  HL  816. 
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H  one  takes  a  deed  to  real  estate  subject  to,  bnt  without  tkgrMing 
to  paj  a  mortgage  thereon,  and  without  aetual  notice  of  any  cither 
flBcombrance,  he  cannot  defeat  the  mortgage  lien  by  obtaining  a 
Aeriff'a  deed  under  a  sale  on  a  prior  judgment,  as  the  title  thus 
taken  merges  in  that  previously  held,  although  equity  will  keep 
neh  judgment  aliye  for  his  protection,  and  a  foreclosure  must  be 
had  subject  to  it:  Hancock  y.  Fleming,  103  Ind.  534,  3  N.  E.  254. 

In  Beed  y.  Latson,  15  Barb.  9,  the  rule  was  applied  that  to  constitute 
a  merger  the  greater  and  less  estate  must  meet  and  coincide  in  the 
same  person;  and  while  at  law  a  merger  then  at  cmce  takes  place, 
this  is  not  necessarily  so  in  equity.  There  it  depends  on  the  in- 
tention of  the  parties,  and  a  variety  of  other  circumstances.  Thus, 
if  mortgaged  premises  are*  sold  under  execution,  and  the  purchaser 
at  the  sale  receives  the  sheriff's  certificate,  which  he  subsequently 
atsigna  to  the  mortgagee,  and  the  latter  assigns  it  to  another  per* 
son  who  receives  the  sheriff's  deed,  the  two  estates  do  not  meet  in 
the  mortgagee,  so  as  to  constitute  a  merger. 

A  vendor  claiming  a  lien  on  land  under  a  purchase  money  mortgage 
who  purchases  such  land  sold  under  execution,  subject  to  such  lien, 
thereby  extinguishes  the  purchase  money  debt  to  the  extent  of  the 
value  of  the  land  purchased,  after  deducting  the  sum  paid  on  such 
sale:  Murphy  v.  EUiott,  6  Blackf.  482. 

4.  Assignment  of  Mortgage. — ^The  acquisition  of  the  absolute 
title  to  real  estate  by  a  mortgage  thereof,  after  an  assignment  and 
transfer  of  the  mortgage  to  a  third  person,  does  not  operate  to 
merge  the  mortgage:  White  v.  Hampton,  IS  Iowa,  259;  Purdy  v. 
Huntingten,  42  N.  T.  334,  1  Am.  Bep.  532.  A  mortgage  remains  an 
equitable  lien  on  lands  in  favor  of  the  assignee  thereof,  to  whom  it 
was  assigned  as  collateral  security  for  a  loan  made  by  him  tu  the 
mortgagee,  although  the  latter  afterward  receives  a  conveyance  of 
the  premises  from  the  mortgagor,  and  gives  him  in  consideration 
therefor,  an  acquittance  of  the  mortgage:  Brown  v.  Blydenburgh,  7 
N.  T.  141,  57  Am.  Dec.  506.  The  assignee  of  a  mortgage  by  the  as- 
signment becomes  a  mortgagee,  and  the  original  mortgagee  has  no 
estate  left  in  the  land,  and  if  he  afterward,  by  quitclaim,  acquires 
the  interest  of  the  mortgagor,  he  does  thereby  obtain  an  estate  which 
mergee  that  of  the  assignee:  Pratt  v.  Bank  of  Bennington,  10  Yt. 
293,  33  Am.  Dec.  201;  Case  v.  Fant,  53  Fed.  41.  The  union  of  the 
mortgage  and  the  fee  in  the  mortgagee  does  not  merge  the  estates 
where  the  mortgagee  transfers  the  mortgage  before  dealing  with  the 
property:  Oregon  etc.  Investment  Co.  v.  Shaw,  6  Saw.  52,  52  Fed. 
Gas.  No.  10,557.  There  can  be  no  merger  of  a  mortgage  with  the 
legal  estate  upon  a  conveyance  by  the  mortgagee  to  the  mortgagor 
if  the  former  has  previously  assigned  his  mortgage,  although  such 
sssignment  ia  not  of  record:  Curtis  v.  Moore,  152  N.  Y.  159,  57  Am. 
fit.  Bep.  506,  46  N.  E.  168.  A  conveyance  of  real  estate  by  a  mort- 
gagor to  a  mortgagee,  or  vice  versa,  after  the  assignment  of  the 
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notes  lecured,  and  the  mortgage  to  anotberi  taking  them  in  food 
faith  and  for  yalne,  without  the  knowledge  or  assent  of  the  assignee^ 
does  not,  as  to  him,  operate  as  a  merger  of  the  mortgage  or  affeet 
his  rights,  and  after  the  recording  of  the  assignment  of  the  mort- 
S^S^f  A  porohaser  from  the  mortgagee,  after  the  mortgagor's  re* 
lease  of  the  equity  of  redemption  will  take  subject  to  the  equitable 
rights  of  sueh  assignee:  International  Bank  ▼.  Wilshire,  108  IlL  143; 
Lime  Bock  Nat.  Bank  v.  Mowry,  66  N.  H.  698,  22  AtL  555;  Watson 
▼.  Dundee  Mortgage  etc.  Co.,  12  Or.  474,  8  Pae.  648.  An  assignment 
of  the  mortgage  debt  to  the  wife  of  the  mortgagor  does  not  operate 
as  a  merger,  though  she  has  in  tiie  premises  an  inchoate  right  of 
homestead  and  dower:  Dyer  ▼.  Dean,  69  Yt.  370,  S7  AtL  1113. 

A  mortgage  assigned  to  the  owner  of  the  premises,  subject  to  a 
life  estate  reserved  to  the  assignor,  Is  not  merged  in  the  fee:  Cox 
y.  Ledward,  124  Pa.  St.  435,  16  Atl.  826.  If  an  assignee  of  a  mort- 
gage takes  a  quitclaim  deed  of  one-half  of  the  premises,  this  does 
not  merge  or  extinguish  the  mortgage:  Klock  y,  Cronkhite,  1  Hill» 
107. 

If  first,  second  and  third  mortgages  exist  against  the  same  prop- 
erty, and  the  third  mortgage  is  by  deed  absolute  on  its  face,  a« 
assignment  of  the  first  mortgage  to  the  third  mortgagee  will  not 
merge  the  first  and  third  mortgages:  Buzzell  y.  Still,  63  Vt,  490,  25 
Am.  St.  Bep.  777,  22  AtL  619.  If  the  assignee  of  a  senior  mort- 
gage receives  from  the  mortgagor  a  conveyance  of  the  mortgaged 
premises,  such  conve3rance  does  not,  in  equity,  merge  or  extinguish 
the  mortgage  as  between  such  assignee  and  a  junior  encumbrancer: 
Bell  V.  Tenny,  29  Ohio  St.  240.  If  the  assignee  of  a  first  mortgage 
takes  a  conveyance  of  the  mortgagor's  equity,  of  redemption 
there  is  no  merger  of  the  mortgage  in  the  estate  thus  conveyed: 
Belknap  v.  Dennison,  61  Yt.  520,  17  Atl.  738.  A  deed  executed  by  a 
mortgagor  to  the  assignee  of  the  mortgagee  does  not  create  a 
merger  of  the  mortgagee,  when  the  assignee  refuses  to  accept  the 
deed,  and  retains  the  mortgage:  Bredenberg  y.  Laadrum,  82  S.  G» 
215,  10  S.  E.  956. 

Where  a  mortgagee  assigns  a  mortgage  to  his  daughter,  the  wife 
of  the  mortgagor,  as  a  gift,  and,  on  the  death  of  the  daughter,  the 
mortgage  passes  to  the  mortgagor,  the  legal  and  equitable  estates 
are  merged:  Hackney  v.  Yrooman,  62  Barb.  650.  If  the  assignee  of 
a  mortgage,  having  purchased  the  mortgaged  property  and  assumed 
the  payment  of  the  mortgage  debt,  afterward  represents  the  mort* 
gage  as  valid  and  subsisting,  and  transfers  it  as  such  to  a  pur* 
chaser  in  good  faith  and  without  notice,  such  assignee  is  estopped 
as  against  such  purchaser  from  insisting  upon  the  fact  of  the  pay- 
ment of  the  mortgage  debt,  or  claiming  that  the  mortgage  title  has 
merged  in  the  fee:  Graves  v.  Bogers,  59  N.  H.  452. 

6.  Interyoning  Lien  or  Encumbrance. — The  merger  of  mortgage 
liens  with  the  fee,  upon  both  being  united  in  the  same  person,  m 
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pvrelj  a  question  of  intent,  and  merger  will  not  be  implied  when 
there  is  an  intervening  claim,  but  equity  will  keep  the  legal  title 
•Bd  tbe  mortgagee's  interest  separate,  though  held  by  the  same  per- 
■OB,  whenever  necessary  for  the  full  protection  of  his  just  right9> 
•Bdy  if  from  all  the  circumstances,  a  merger  would  be  disadvantar 
^eous  to  the  party  holding  the  fee,  his  intention  that  a  merger 
shall  not  result  will  be  presumed  and  maintained,  and  equity  wUt 
keep  the  liens  alive  for  the  purpose  of  doing  justice:  Davis  v. 
Bandall,  117  Cal.  12,  48  Pae.  906;  Bichardson  v.  Hockenhull,  85  111. 
124;  Swatts  v.  Bo  wen,  141  Ind.  322,  40  N.  B.  1057;  Watson  v. 
Dundee  Mortgage  Co.,  12  Or.  474,  8  Pac.  548.  It  is  only  when  the 
fee  and  the  lien  center  in  the  same  person,  without  any  intervening 
claims.  Hens,  or  equities,  that  a  merger  of  the  title  and  the  lien  will 
take  place:  Goburn  v.  Stephens,  137  Ind.  683,  45  Am.  St.  Bep.  218^ 
S6  N.  £.  132.  If  an  outstanding  lien  or  estate  intervenes  between 
the  several  interests  uniting  in  the  same  person,  there  cannot  be  a 
merger:  Watson  v.  Dundee  Mortgage  Co.,  12  Or.  474,  8  Pac.  548. 

If  the  owner  of  land  subject  to  a  homestead  right  extinguishea 
the  latter  by  purchasing  notes  given  for  the  purchase  price  of  the 
land,  and  having  priority  over  such  homestead  right,  and  by  there- 
after purchasing  the  land  at  foreclosure  sale  made  under  a  deed 
of  trust  made  to  secure  such  notes,  there  is  no  such  merger  of  the 
legal  and  equitable  estates  as  extinguishes  the  debt  and  lien  for 
the  purchase  money,  and  revives  the  homestead:  Irvine  v.  Surum^ 
97  Tenn.  259,  36  S.  W.  1089.  A  conveyance  of  the  fee  by  quitclaim 
deed  to  the  beneficiary  In  a  deed  of  trust  will  not  cause  a  merger 
of  the  legal  and  equitable  estates  in  the  grantee  if  there  is  an  out- 
standing second  deed  of  trust  at  the  time  of  the  conveyance:  Col* 
liuB  V.  Stocking,  98  Mo.  290,  11  S.  W.  750.  A  conveyance  to  a 
mortgagee  by  a  grantee  of  the  mortgagor  does  not  effect  a  merger,, 
where  there  is  an  outstanding  junior  encumbrance:  Sieberling  v. 
Tipton,  113  Mo.  373,  21  S.  W.  4.  If  two  notes  secured  by  the  same 
mortgage  are  held  by  different  persons  and  the  holder  of  one  note 
surrenders  it  to  the  maker  and  accepts  a  deed  to  the  premises, 
aneh  act  does  not  work  a  merger  of  his  equitable  lien,  and  he  ia 
entitled  to  intervene  in  a  foreclosure  of  the  mortgage  by  the  other 
BOteholder,  and  share  pro  rata  in  the  proceeds  of  the  sale:  Stewart 
▼•  Eaton,  20  Wash.  378,  55  Pac.  314. 

If  a  prior  mortgagee  takes  a  conveyance  of  the  fee  from  the 
mortgagor,  the  two  estates  meeting  in  him  do  not  merge  so  as  to 
make  him  lose  his  lien  as  against  a  junior  encumbrancer  or  mort- 
gagee: Bogers  v.  Herron,  92  HI.  583.  Equity  will  never  compel  & 
merger  where  land  is  deeded  to  a  prior  mortgagee,  if  subsequent 
to  the  making  of  such  mortgage  the  grantor  has  burdened  the 
iBnd  with  a  second  mortgage.  But  the  question  of  nonmerger  can- 
not be  kept  alive  for  the  benefit  of  the  junior  encumbrancer:  Hitch* 
Kock  V.  Kizon,  16  Wash.  281,  47  Pac.  412.    If  the  holder  of  a  senior 
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mortgage  purchases  the  legal  title  to  the  mortgaged  premiaes,  lie 
is  entitled  to  keep  his  mortgage  alive  to  protect  such  title  against 
a  junior  mortgage:  Bwatts  ▼.  Bowen,  141  Ind.  S22,  40  N.  E.  1067. 
If  mortgaged  premises  are  conveyed  by  the  mortgagor  to  the  mort- 
gagee in  satisfaction  of  the  mortgage  and  to  avoid  the  expense  of 
a  foreclosure,  there  is  no  merger  of  the  equitable  and  legal  titles  if 
there  is  an  intervening  mortgage:  Brooks  v.  Bice,  56  CaL  428; 
Bichardson    v.    Hockenhull,    85    III.    124. 

If  a  mortgagor  conveys  the  mortgaged  premises  to  the  mortgagee, 
the  mortgage  does  not  merge,  but  is  superior  to  the  lien  of  one  who 
bought  the  property  at  sheriff's  sale  prior  to  such  conveyance,  but 
junior  to  the  mortgage:  Jewett  v.  Tomlinson^  137  Ind.  326,  36  N.  £. 
1106. 

A  owned  B's  notes  secured  by  a  deed  of  trust.  A  and  B  each 
devised  his  property  to  C,  and  it  was  held  that  this  constituted, no 
merger  of  the  mortgage  in  the  fee,  the  intervening  estate  of  A'e 
administrator  preventing:  Wead  v.  Gray,  8  Mo.  App.  515.  The  con- 
veyance of  the  legal  estate  to  the  vendee,  and  the  simultaneous 
execution  of  a  mortgage  to  the  person  who  advances  the  purchase 
money  is  not  such  a  merger  as  will  let  in  mechanics'  claims  against 
the  equitable  estate  of  the  vendee:  Campbell's  Appeal,  36  Pa.  St. 
247,  78  Am.  Dec.  375;  or  the  acceptance  of  a  conveyance  of  mort- 
gaged property,  subject  to  a  judgment  lien,  by  the  mortgagee,  in 
payment  of  the  mortgage  debt,  and  without  knowledge  of  the 
judgment,  or  intention  to  surrender  the  priority  of  the  mortgage 
IS  not  a  merger  of  the  mortgage  in  the  fee  which  will  make  the 
judgment  a  first  lien  on  the  property:  Woodhurst  v.  Cramer,  29 
Wash.  40,  69  Pac.  601. 

6.  Payment  of  Mortgage  by  Owner  of  Fee.-— Whether  or  not  the 
acquisition  of  a  note  and  trust  deed  by  the  owner  of  the  fee  if  the 
encumbered  property  operates  in  equity  as  a  merger,  depends  upon 
the  intention  of  the  parties  and  the  surrounding  circumstances,  and 
any  act  by  the  owner  of  the  fee  showing  that  he  regards  the  en- 
cumbrance as  stlTI  existing  is  strong  evidence  that  there  ia  no 
merger:  Security  Title  etc.  Co.  v.  Schlender,  190  HI.  609,  60  N.  B.  854. 
A  person  owning  the  title  of  real  estate  in  fee  has  a  right  to  buy  up  a 
mortgage  lien  thereon,  created  by  a  predecessor  in  title,  and  to  keep 
such  lien  alive  for  certain  purposes,  to  prevent  a  merger  of  the 
mortgage  Hen  with  the  fee.  This  he  may  do  to  protect  his  title 
by  cutUng  off  intervening  claims  which  are  liable  to  come  between 
the  mortgage  and  the  conveyance  in  fee,  but  in  such  cases  there  must 
be  an  intention  to  prevent  a  merger,  and  in  the  absence  of  such 
intention  a  merger  will  be  presumed:  Hester  v.  Frary,  99  111.  App. 
61.  Thus,  a  mortgage  may  be  kept  alive,  even  after  payment  in 
full,  if  such  is  the  intention  of  the  parties,  or  if  there  are  any 
Interests  which  require  it  for  their  protection;  but  if  a  mortgagor 
procures  the  payment  of  a  ^st  mortgage  with  his  own  money,  it 
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^ztiBgnishes  that  mortgage,  in  law  and  in  eqnitj,  as  between  it  and 
a  teeond  mortgage,  and  the  latter  takes  its  place:  LoYerin  v.  Ham- 
iMldt  Safe  Deposit  Co.,  113  Pa.  St.  6,  4  AtL  191.  In  the  absence 
<rf  an  intent  to  the  contrary,  if  the  owner  of  a  one-third  interest 
in  hud  takes  up  an  encumbrance  thereon,  such  encumbrance  as 
to  his  third  is  destroyed  and  merged  in  his  legal  estate:  Singleton 
▼.  Singleton,  60  8.  G.  216,  88  8.  E.  462.  If  a  partnership  holds  a 
fee  simple  title  to  certain  mortgaged  lands,  and  the  mortgage 
thereon  is  assigned  to  a  member  of  the  firm,  and  the  amount  thereof 
in  paid  bj  the  firm,  who  hold  the  mortgage  for  several  years,  the 
mortgage  becomes  merged  in  the  legal  title,  the  payment  of  the 
mortgage  being  a  part  of  the  consideration  for  the  land,  and  it 
cannot  be  enforced  by  the  assignee  thereof:  Fretwell  ▼•  Branyon, 
^  a  a  95,  46  8.  £.  157. 


LAND  T.   LAND. 

[206  IlL  288,  68  N.  £.  1109.] 

MARRTAQB— Validity  of  Fxeramed.— If  both  parties  ar« 
married  in  the  honest  belief,  founded  on  an  apparently  good  reason, 
iliat  they  are  capable  of  enterinff  into  the  marriage  contract,  when 
ia  f aet  one  of  them  is  not,  and  they  continue  to  cohabit  as  man 
and  wife  after  the  removal  of  the  impediment  to  their  lawful  union, 
the  law  presumes  a  common-law  marriage,     (p.  173.) 

MABBIAOE— When  Valid. — ^If  both   parties  are   married  in 
good  faith,  in  ignorance  of  the  fact  that  the  wife's  decree  of  di- 
vorce,  recently   granted,   has   not   been    recorded,   the   marriage   is 
▼alid  where  the  parties  continue  to  cohabit  as  husband  and  wife 
after  the  decree  of  divorce  has  been  entered  and  recorded,    (p.  175.) 

C.  S.  Beattie  and  H.  Vincent,  for  the  appellants. 
Cratty  Broihers  and  Jaryis  &  Latimer,  for  appellees. 

*^^  Per  CTTSIAM.  Lx  its  opinion  deciding  this  case  the 
appellate  court  say : 

'^The  principal  and  controlling  question,  presented  by  the 
briefs  of  counsel  and  the  oral  arguments  of  the  cause,  is  as 
to  whether  said  Nellie  M.  and  Frank  E.  Land  were  lawfully 
married  during  the  lifetime  of  the  former,  and,  if  they  were, 
then  the  decree  is  correct  ....  It  is  apparent  from  tiie  eyi« 
^nce  ahe  (Nellie  M.  Land,  formerly  Nellie  M.  Tuttle)  began 
the  divorce  proceedings,  which  resulted  in  the  decree  mentioned, 
for  the  purpose  of  marrying  said  Frank;  and  it  seems  a  fair 
•nd  reasonable  inference  from  the  evidence  that  she  intended. 
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when  she  procured  the  divorce,  to  marry  him  and  pnxBue 
thereafter  a  different  and  respectable  life,  and  did  so,  as  the 
evidence  tends  to  show,  from  the  time  they  commenced  to 
live  at  the  Park  avenue  house  until  Land  failed  in  business, 
about  two  years  afterward.  There  is  no  evidence,  which  has 
been  called  to  our  attention,  or  which  we  have  been  able  to  dis- 
cover, of  any  divided  reputation  as  to  the  relations  between  said 
Nellie  and  Frank  while  they  lived  at  the  Park  avenue  hoas& 
On  the  contrary,  during  the  whole  of  this  period  their  osten^ 
sible  relation  was  that  of  husband  and  wife,  they  being  known 
as  such  among  friends  and  acquaintances;  and  he  introduced 
and  spoke  of  her  as  his  wife,  and  she  introduced  and  spoke  of 
him  as  her  husband.  During  this  period,  and  as  late  as  the 
year  1891,  Nellie  M.  Land,  by  that  name,  signed  and  acknowl- 
edged divers  conveyances  of  real  and  personal  property  to  dif* 
ferent  persons,  and  received  conveyances  imder  that  name,  in 
some  of  which  she  is  described  as  the  wife  of  Frank  E.  Land,. 
and  in  others  Frank  E.  Land  is  described  as  her  husband. 

*'0n  February  3,  1889,  she  procured  a  judgment  in  the 
name  of  Nellie  M.  Land  against  Frank  E.  Land,  a  written  satis- 
faction of  which  she  acknowledged  on  January  30,  1891,  before 
a  notary  public,  under  the  same  name«  Under  date  of  January 
16,  1894,  she  executed  her  last  *®®  will,  under  which  the  appel- 
lants in  this  case  claim  their  rights^  by  the  name  of  Nellie  M. 
Land. 

*'The  clear  preponderance  of  the  evidence  is,  that  the  said 
Nellie  and  Frank  fully  believed,  on  April  14,  1887,  that  she 
had  been  divorced  from  said  Tuttle,  and  that  they  in  good  faitfa 
intended,  by  virtue  of  said  marriage  ceremony,  to  contract  & 
legal  marriage,  and  would  have  done  so  but  for  the  fact  tiiat 
her  decree  of  divorce  had  not  been  entered  of  record.  It  does 
not  appear  that  during  her  lifetime  either  she  or  said  Frank  had 
any  knowledge  that  the  divorce  decree  had  not  been  entered  at 
the  time  of  the  marriage  ceremony.  He  testifies  that  he  did 
not  know  of  that  fact  until  after  her  death. 

**By  decree  of  the  county  court  appellant  William  B.  Land 
was,  February  3,  1883,  upon  the  petition  of  Nellie  M.  Tuttle 
and  Ralph  S.  Tuttle,  legally  adopted  under  the  name  of  Will- 
iam Bliss  Tuttle,  by  which  name  he  seems  to  have  been  known 
and  called  up  to  the  time  the  said  Nellie  M.  and  Frank  E.  Land 
began  living  together  as  husband  and  wife.  From  that  time 
lie  i)ccame  and  was  known  and  called  William  B.  Land. 
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^t  ia  daimed  cm  behalf  of  appellants,  and  nTuneronfi  au- 
ftorities  aie  cited  in  sapport  of  the  contention,  that  said  N'eUie 
did  not  become  the  lawful  wife  of  said  Frank,  mainly  becanse 
of  tile  fkct  that,  at  the  time  of  the  marriage  ceremony,  her 
divorce  decree  from  Balph  S.  Tattle  had  not  been  entered — 
that  this  attempted  marriage  was  void,  and,  being  void,  their 
sabsequent  life,  as  is  shown  by  the  eyidence,  was  not  such  as 
to  create  a  valid  oommon-law  marriage.  Especial  reliance  is 
placed  upon  the  case  of  Cartwright  y.  McOown,  121  111.  388,  2 
Am.  8t  Hep.  105,  12  N.  B.  ?37,  in  which  the  conrt  uses  the 
Mowing  language:  'Where  both  parties  are  married  in  the 
honest  belief,  founded  on  an  apparently  good  reasoo,  that  they 
are  capable  of  entering  into  the  marriage  contract,  when  in 
fad  one  of  them  is  not,  if  they  continue  to  cohabit  as  man  and 
wife  after  the  removal  of  the  impediment  to  their  lawful  union, 
the  law  '^  will  presume  a  common-law  marriage  by  the  acts 
of  the  parties,  in  the  absence  of  any  evidence  to  prevent  such 
presomption.  In  such  a  case  there  are  many  strong  and 
cogent  reasons  for  presuming  a  new  marriage  after  the  removal 
of  the  impediment^  even  though  the  parties  may  not  have  known 
of  its  removal.  There  the  cohabitation,  in  ignorance  of  fac1» 
rendering  it  illegal,  is  not  to  be  regarded  as  meretricious  or 
criminal  until  the  parties  have  knowledge  of  such  facts.  Their 
purpose  in  such  a  union  is  honorable  marriage,  which  the  law 
fa? ors,  and  not  mere  illicit  intercourse/ 

^t  is  argued  that  there  was  no  honest  belief,  founded  upon 
an  apparently  good  reason,'  using  the  language  of  the  supreme 
conrt,  on  the  part  of  those  parties  for  believing  at  the  time  of 
the  marriage  ceremony,  a  divorce  from  Tuttle  had  been  granted 
—that  they  should  have  looked  to  the  court  record  instead  of 
relying  upon  what  the  judge  said,  and  the  publication  of  the 
^ly  press.  We  think  the  parties  were  justified,  under  the 
cinnunstanoes  above  detailed,  in  believing  that  the  divorce 
bad  been  granted,  and  therefore  the  Cartwright  case  is  not 
controlling. 

'^e  are  also  of  opinion  that  the  contention  of  appellants' 
ocmnael,  that  their  cohabitation  was  illicit  in  its  inception,  is 
not  supported  by  (lie  evidence,  and,  therefore,  what  was  said  in 
tbe  Cartwright  case  in  that  regard  does  not  avail  appellants." 

The  appellate  court,  in  its  said  opinion,  makes  reference  to 
tile  eases,  decided  by  this  court,  of  Robinson  v.  Buprecht,  191 
ni  424,  61  N.  E.  631,  and  Manning  v.  Spurck,  199  IlL  447, 
^^  N.  £.  342,  and  then  proceeds  as  follows: 
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'In  the  last  case  cited  [Mazming  t.  Spurck,  199  IlL  447,  65 
IS.  E.  342]  the  court  in  its  decision  makes  reference  to  hoth  the 
Cartwright  and  Bobinson  cases,  and  makes  use  of  the  language 
quoted  below,  which,  considered  with  reference  to  the  fact» 
of  the  case  at  bar,  is  controlling  and  decisiye.  The  court  say: 
'The  petitioner  in  this  case  presents  a  much  ^'^  stronger  and 
more  meritorious  case  than  was  made  in  that  one  [referring  tt> 
the  Bobinson  case].  She  has  been  guilty  of  no  wrong  or  im- 
morality, and  did  not  enter  into  an  adulterous  and  meretricious 
relation  with  James  Selby.  It  is  beyond  question  that  there 
never  was  a  doubt  in  her  mind  as  to  the  propriety  or  legality  of 
her  relation  to  him,  and  that  she  was  wholly  innocent  of  any 

intent  to  do  wrong It  is  probably  a  safe  rule  to  aav 

that,  if  parties  to  a  marriage,  in  the  beginning,  desire  and 
intend  marriage  in  good  faith,  as  a  matter  of  fact,  but  an  im- 
pediment exists,  and  the  desire  and  intention  continue  after 
the  impediment  is  removed,  and  the  parties  continue  in  the 
relation  of  husband  and  wife  and  cohabit  as  such,  it  is  sufficieit 
proof  of  a  marriage.  It  cannot  be  doubted  that  both  James 
Selby  and  Sarah  Jane  Selby  believed,  at  the  time  of  this  mar- 
riage, that  he  had  been  divorced  from  her.  It  is  not  reason* 
able  to  suppose  from  the  manner  in  which  the  parties  livedo 
the  prominence  of  James  Selby  as  a  well-knovm  citizen  and  the 
presence  of  his  former  wife  in  the  same  city,  that  he  willingly 
incurred  the  risk  of  a  criminal  prosecution  with  knowledge,  in 
fact,  that  the  divorce  was  void.  It  is  true  that  a  relation  which 
is  illicit  and  meretricious  in  its  inception  is  presumed  to  con- 
tinue of  the  same  character,  and  there  must  be  evidence  in 
such  a  case  that  there  has  been  a  change,  and  the  relation  has 
become  matrimonial  in  intent  and  character.  In  this  case;^ 
the  original  relation  between  these  parties  was  not  meretricious 
in  its  inception,  which  means  merely  lustful  and  pertaining  to 
the  character  of  prostitution.  It  is  not  possible  to  conceive 
that  they  intended  anything  except  marriage  when  it  was 
solemnized  at  Quincy,  and  from  that  time  to  the  death  of 
James  Selby.  When  he  procured  the  decree  of  divorce  in 
Allen  county,  Indiana,  it  was  not  done  with  any  intention  of 
entering  into  any  relation  with  the  petitioner.  Eight  years 
elapsed  between  the  divorce  and  their  marriage,  during  which 
time  there  was  no  relation  ^^^  between  them,  and  there  is  no 
evidence  that  they  even  met  during  that  time.  There  was  no 
necessity  of  any  change  to  a  new  relation  after  the  death  of 
Sarah  Jane  Selby,  and  there  necessarily  could  not  be  any  gadl> 
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proof  from  the  fact  that  there  was  neyer  any  qnestion  of  the 
legality  of  the  marriage.  It  was  not  necessary^  as  it  was  in 
Bobinson  y.  Buprecht,  191  111.  424,  61  N.  E.  631,  to  proYe  that 
the  cohabitation  had  lost  its  lustful  character  and  become  matri- 
monial in  character.  The  relation  of  the  parties  after  the 
impediment  was  removed  by  the  death  of  Sarah  Jane  Selby 
was  matrimonial  in  fact,  as  it  had  been  in  the  honest  belief 
and  intent  of  the  parties  before  that  time.  We  think  that  the 
evidence  proves  a  common-law  marriage,  and  that  the  master 
and  chancellor  were  right  in  their  conclusion  that  the  petitioner 
was  the  wife  of  James  Selby  at  the  time  of  his  death.' 

*^t  seems  to  us  unnecessary,  in  view  of  the  decision  in  the 
Manning  case,  which  is  so  closely  analogous  in  its  facts  to  this 
ease,  to  discuss  the  other  claims  of  counsel  or  the  application  of 
the  various  other  authorities  referred  to  by  him. 

''We  are  of  opinion  that  the  evidence  in  that  regard  shows 
that  said  N&llie  and  Frank  intended,  at  the  time  of  the  mar- 
riage ceremony,  to  enter  into  the  marriage  relation,  and  having 
lived  together  continuously  as  husband  and  wife  for  two  years 
after  the  entry  of  the  decree  of  divorce  in  favor  of  said  Nellie 
from  said  Balph  S.  Tuttle,  it  cannot  be  said  that  their  relation 
was  meretricious,  but  it  was  matrimonial  in  character;  that,  as 
soon  as  the  impediment  against  said  Nellie's  entering  into  the 
marriage  eontract  was  removed  by  the  divorce,  their  relation 
became,  as  is  said  by  the  court  in  the  Manning  case,  'matri- 
monial in  fact,  as  it  had  been  in  the  honest  belief  and  intent 
of  the  parties  before  that  time.' 

''We  think  the  evidence  clearly  sustains  the  decree  of  the 
chancellor,  and  it  is  therefore  affirmed." 

•••  We  concur  in  the  views  above  expressed  by  the  appellate 
court,  and  adopt  the  same  as  the  opinion  of  this  court.  Ac- 
cordingly, the  judgment  of  the  appellate  court  is  affirmed. 


A  Marriage  void  b^eanse  one  of  tlie  parties  is  under  a  legal  dis- 
ability may  be  good  as  a  eommon-law  marriage  if  they  continne 
to  live  together  as  husband  and  wife  after  the  removal  of  the  dis- 
ability: Poole  V.  People,  24  Colo.  510,  65  Am.  St.  Bep.  245,  52  Pac. 
1025;  Barker  v.  Valentine,  125  Mich.  3S6,  84  Am.  St.  Bep.  578.  84 
N.  W.  297.  Thus,  where  a  woman  procures  a  divorce,  but  marries 
again  before  the  expiration  of  the  time  limited  by  statute  within 
which  she  may  lawfully  contract  a  second  marriage,  but  thereafter, 
learning  of  the  invalidity  of  their  marriage,  the  parties  determine 
lo  live  together  as  husband  and  wife,  their  cohabitation  constitutes 
■  eoniroon-law  marriage:  Schuchart  v.  Schucart,  61  Kan.  597.  78  Am. 
St.  Rep.  342,  60  Pac.  811.  But  see  Collins  y.  Voorhees,  47  N.  J. 
£q.  315,  24  Am.  Si.  Bep.  412,  20  AtL  676;  Cartwright  v.  McQown, 
121  HI.  383,  2  Am.  St.  Bep.  105,  12  N.  £.  737. 
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VILLAGE  OF  LEE  t.  HAEHIS. 

[206  ni  428,  69  N.  E.  230.] 

fiJBOTMBm?  for  Street  or  Alley. — ^A  city  or  village  may 
maintain  ejectment  to  regain  poeeeesion  of  any  part  of  a  street  or 
alley  which  is  unlawfully  withheld  from  it,  whether  it  has  the  legal 
title  thereto  or  not.     (p.  178.) 

EJSOTMEKT  to  Becover  Basement. — ^An  easement  cannot  bo 
ike  subjeot  matter  of  an  action  of  ejectment,      (p.  179.) 

MUJNiUIPAI.  0OBF0BATION8--Bzteii8loii  of  Street  t»y  User. 

The  extension  of  a  street  by  a  municipality  may  be  effected  by  the 
actual  prolongation  of  the  street  by  its  travel  and  use  by  the  pnblio 
for  the  requisite  period  and  its  acceptance  as  thus  wed  by  the 
dty.     (p.  179.) 

EJECTMENT  by  Olty— Possessioii  of  Street. — ^The  right  ac- 
quired b^  a  city  from  travel  upon  and  uso  ot  land  as  a  street  for 
the  requisite  period;  involves  tne  right  to  the  exclusive  possession 
thereof,  and  the  right  to  recover  such  possession  by  an  action  of 
ejectment,     (p.   179.) 

MUNIOXPAIi     COBPOBATIONS — ^Acceptance     of    Streets. — 

Acceptance  by  a  city  or  village  of  some  of  the  streets  and  alley* 
appearing  on  a  plat  is  an  acceptance  of  the  entire  system  of 
ttreets  and  alleys  so  appearing,  unless  an  intention  to  limit  the 
acceptance  is  shown,     (p.  180.) 

MUKIOIPAL  OOBPOBATIOKS — Acceptance  of  Streets. — 
Immediate  opening  and  use  by  the  public  of  all  the  streets  in  ground 
laid  out  and  platted  into^  lots,  for  their  entire  length,  or  an  imme- 
diate formal  acceptance  by  some  competent  public  authority,  is  not 
necessary  to  give  effect  to  the  dedication  of  the  la'nd  to  the  public 
use  as  a  street,  by  the  making  of  a  town  plat  and  the  selling  of 
lots  with  reference  thereto,     (pp.  180,  181.) 

MUNIOIPAL  COBPOBATIONS— -Opening  Greets. — Public  au- 
thorities are  entitled  to  such  reasonable  time  for  opening  and  im- 
proving public  streets  after  the  land  is  dedicated  to  that  purpose 
as  their  resources  and  the  public  necessity  may  allow  and  require, 
(p.  181.) 

DEDICATION  OF  STBEETS  by  Plat.— An  intention  on.  the 
part  of  the  owner  of  land  to  make  a  dedication  to  the  public  by 
his  plat  of  the  streets  and  alleys  is  shown  when  spaces  upon  such 
plat  claimed  as  streets  are  given  names  thereon  as  such,  and  places 
claimed  as  alleys  appear  on  the  plat  as  strips  between  the  lots 
in  the  different  blocks  platted,     (p.  181.) 

DEDICATION  OF  STBEETS. — A  survey  and  plat  are  suffi- 
cient to  constitute  a  dedication  of  streets  and  alleys,  if  it  is  evi- 
dent from  the  face  of  the  plat  that  it  was  the  intention  of  the 
owner  of  the  land  to  set  apart  certain  grounds  or  strips  of  land 
shown  on  such  plat  tor  a  public  use.     (p.  181.) 

DEDICATION — Vacation. — An  attempted  vacation  of  a  por- 
tion of  a  plat  containing  a  dedication  of  land  to  a  public  use  is 
Ineffectual  if  all  of  the  owners  of  lots  sold  with  reference  thereto 
do  not  join  in  the  proceeding,     (p.  181.) 

MUNICIPAIf  COBPOBATIONS.— Adverse  PooBoaBtop  of  m 
Street  or  a  portion  thereof  by  a  lot  owner,  however  long  continoe^ 
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4o«  not,  hj  yfrtiie  of  limitatioiL,  bar  the  riffht  of  tho  pablie  to  b« 
listored  to  poosoaoion  of  the  street  to  ita  full  width,  nor  is  inch 
r^ht  preeladed  bj  mere  nonuBer,  no  matter  how  long  continued,    (p. 

MVTSKTPJklB  OOSPOBATXOKB-Fosaesalon  of  Street— Eft- 
toggeL-^  municipal  corporation  la  estopped  to  assert  its  right  to 
the  possession  of  a  street  which  has  been  allowed  to  remain  in  a 
^vate  persoBy  only  when  the  latter,  acting  under  the  belief  that 
the  posssesion  of  the  street  has  been  permanently  abandoned  bj 
the  eitjf  has  erected  structures  or  made  such  valuable  improyements 
that  to  permit  the  city  to  regain  possession  would  cause  sueh  pri* 
vste  penon  great  pecuniary  loss.     (p.  182.) 

JTJDOICBKM^-Aflniiasiee  la  Pait.*— In  an  action  by  m  eity 
1e  recover  independently  of  each  other  distinct  parcels  of  land, 
being  portions  of  different  streets  and  alleys,  the  judgment  may  be 
silVired  in  so  far  as  it  ia  eorreet,  and  reversed  in  «ither  lespecta. 

(p.  iw.) 

Jones  &  Sogers,  for  the.  plaintiff  in  error. 

CemeSy  Dimtoii  &  Faiseler,  for  tbe  defendant  in  error. 


BOQGS,  J-  The  plaintiff  in  error  village  bronght  an 
action  of  ejectment  against  defendant  in  error  to  recover  prem- 
ises as  follows:  That  part  of  East  street  lying  between  blocks 
3  and  4  and  the  south  fifteen  feet  of  East  street  and  the  alley 
lying  adjacent  to  and  south  of  blocks  3  and  4,  all  in  Hinckley  ft 
Boyles'  first  addition  to  the  village  of  Lee;  also  that  part  of 
First  street  lying  between  blocks  13  and  14  and  between  block 
13  and  lot  ^'A/*  in  the  original  town  of  Lee;  also  that  portion 
of  TT  street  lying  between  lot  **A''  and  out-lot  *'P/'  in  the 
original  town  of  Lee,  being  the  south  end  of  "D**  street;  also 
that  part  of  '^''  street  lying  adjacent  to  and  west  of  blocks 
12  and  14,  in  the  original  town  of  Lee;  also  the  part  of  Third 
street  lying  between  **C*  street  and  the  railroad  across  block 
5,  in  the  original  village  of  Lee,  and  also  of  the  alley  between 
lots  1  and  3,  in  block  13,  in  the  original  village  of  Lee.  A 
jury  was  waived  and  the  cause  was  heard  by  the  court  The- 
defendant  in  error  was  found  guilty  of  tmlawf ully  withholding 
the  premises  last  and  next  last  above  described  and  found  not 
guilty  as  to  all  other  parcels.  The  village  sued  out  this  writ 
-ot  error,  and  both  parties  have  assigned  errors. 

The  grounds  of  defense  were:  1.  That  neither  the  plat  of 
the  original  town  nor  the  plat  of  the  addition  thereto  was  ac- 
knowledged in  compliance  with  the  statute  in  force  at  the  times 
of  their  execution,  respectively,  and  for  that  reason  the  village 
^d  not  become  invested  with  the  fee  to  the  streets  and  alleys ; 
1  That  even  if  the  plats  were  sufficient  to  show  a  common-law 
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dedication,  the  village  did  not  accept  the  dedication  of  the 
particular  parts  of  the  streets  and  alleys  here  inyolyed,  and 
consequently  possessed  no  interest  or  right  whatever  in  them; 
3.  That  it  does  not  appear  from  the  plat  that  Third  street^ 
as  platted  by  the  proprietors^  extended  from  ^C*'  street  acroei 
block  6  to  the  railroad^  and  that  the  only  right  or  interest 
claimed  or  proven  (if  any)  in  ^^^  that  area  is  a  mere  easement 
in  the  public  arising  from  the  alleged  use  of  the  same  as  a 
passageway  or  road  for  thirty  years,  and  that  the  action  of 
ejectment  will  not  lie  to  recover  a  mere  easement. 

The  right  of  a  city  or  village  which  possesses  the  fee  to  the 
streets  and  alleys  to  maintain  an  action  of  ejectment  against 
one  who  has  intruded  upon  or  occupies  any  portion  of  a  street 
or  alley  seems  never  to  have  been  doubted,  but  where  the  fee 
remained  in  the  proprietor  of  the  abutting  property,  that  fact 
was  thought  to  present  a  technical  objection  to  the  successful 
prosecution  of  the  Action.  The  right  to  the  possession,  use  and 
control  of  all  highways,  including  streets  and  alleys,  rests  pri- 
marily in  the  state  in  its  sovereign  capacity,  and  tiie  state  hav- 
ing, by  the  express  grants  set  forth  in  various  subdivisions  of 
section  1  of  article  5,  chapter  124,  entitled  "Cities,**  etc.  (1  Starr 
&  Curtis*  Annotated  Statutes  of  1896,  p.  689),  vested  in  the  cities 
and  villages  of  the  state  the  possession,  use  and  control  of  their 
respective  streets  and  alleys,  the  right  of  possession,  use  and 
control  is  regarded  by  the  courts  as  a  legal  and  not  a  mere 
equitable  right,  and  in  that  view  no  cause  or  reason  exists  why 
the  action  of  ejectment  may  not  be  maintained  though  the  city 
or  village  has  not  the  legal  title  to  the  street  or  alley:  Cify 
of  Chicago  v.  Wright,  69  HI.  318;  10  Am.  &  Eng.  Ency,  of 
Law,  2d  ed.,  475 ;  Methodist  Episcopal  Church  v.  Hoboken,  33 
N.  J.  L.  13,  97  Am.  Dec.  696;  Klinkener  v.  McKeesport,  11  Pa. 
St.  444.  A  city  or  village  may  therefore  resort  to  the  action 
of  ejectment  to  regain  possession  of  any  part  of  a  street  or 
alley  which  may  be  unlawfully  withheld  from  it. 

The  plaintiff  in  error  village  claimed  that  for  more  than 
thirty  years  the  public  had  continuously,  and  with  the  knowl- 
edge and  acquiescence  of  the  owner  of  the  fee,  and  with  the 
claim  of  right,  traveled  over  and  used,  as  a  part  of  Third  street; 
the  lots  or  parts  of  lots  in  block  5,  in  the  original  village, 
situate  between  the  west  line  of  the  intersection  of  Third  and 
''C**  streets  and  the  railroad,  ***  and  that  by  prescription  said 
Third  street  as  a  public  highway  had  been  extended  and  con- 
irnuously  used  for  said  period  of  time  by  the  public  as  a  street* 
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and  that  the  same  had  heen  in  the  possession,  use  and  control 
of  the  said  village  as  a  street  for  said  period  of  time^  and 
that  the  defendant  in  error  had  erected  a  platform,  scales 
and  other  obstructions  upon  the  area  of  the  street  so  extended. 
The  court  held  this  contention  to  be  sustained  by  the  proof 
to  the  extent  sudi  area  was  shown  to  haye  been  actually  used, 
and  awarded  judgment  accordingly  that  defendant  in  error  was 
guilty  of  unlawfully  withholding  that  portion  occupied  by  his 
platform^  scales,  etc.  Defendant  in  error  insists  that  this  re- 
covery is  for  a  mere  easement — ^an  incorporeal  hereditament — 
and  cities  authorities  to  support  his  further  contention  that  the 
action  of  ejectment  cannot  be  maintained  for  an  easement. 

An  easement,  which  is  but  a  mere  intangible  right  or  license 
appurtenant  to  land,  and  does  not  include  the  right  to  the  pos- 
session of  the  land,  cannot  be  the  subject  matter  of  an  action 
of  ejectment,  for  the  reason  there  is  nothing  tangible  on  which 
the  writ  of  restitution  could  operate — ^nothing  which  the  sherifE 
can  take  under  such  a  writ  and  deliver  to  the  plaintiff  in  the 
action.  But  the  locus  in  quo  here  is  an  extension  of  Third 
street  The  village,  by  virtue  of  the  seventh  subdivision  of 
section  1  of  said  article  5  of  chapter  24,  entitled  ''Cities,^'  pos- 
sessed the  power  to  extend  its  streets,  and  became  vested,  by 
virtue  of  the  various  grants  of  power  enumerated  in  said  sec- 
tion 1,  with  the  right  to  the  exclusive  possession,  use  and  con- 
trol of  any  street  so  extended.  We  see  no  reason  why  the 
extension  of  a  street  may  not  be  effected  by  the  actual  prolonga- 
tion of  the  street  by  travel  and  use  of  the  same  by  the  public 
for  the  requisite  period,  and  the  acceptance  by  the  village 
of  the  public  way  thus  created  as  an  extension  of  the  street. 

But  it  is  contended  that  the  right  remains  but  an  easement, 
and  that  ejectment  cannot  be  maintained  for  ^^  that  reason. 
It  is  a  public  easement,  and  the  possession  thereof  is  exclusive 
of  any  interference  by  the  owner  of  the  fee  for  its  improvement, 
regulation  or  enjoyment  as  one  of  the  streets  of  the  village. 
Such  right  of  possession  is  in  the  village  by  force  of  the  statute. 
It  is  not  a  mere  intangible  right  or  license,  but  is  a  legal  right 
to  the  actual  and  exclusive  possession  of  the  locus  in  quo,  and 
the  action  of  ejectment  furnishes  an  appropriate  remedy,  it 
seems  to  us,  for  the  recovery  of  such  possession.  In  Hoboken 
Land  Co.  v.  Hoboken,  36  N.  J.  L.  544,  it  was  said:  '^Where 
the  public  easement  is  such  that  possession,  exclusive  of  any 
inte^erence  by  the  owner  of  the  fee,  is  essential  for  its  im- 
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proyemeBty  regalation  and  enjoyment^  the  only  appropriate 
tion  to  obtain  the  posseaaioii  is  ejectmenf 

It  is  contended  bj  tiie  defendant  in  error  that  neither  fiie 
acknowledgment  of  the  plat  of  the  original  village  of  Lee,  nor 
tint  acknowledgmeoet  of  the  plat  of  the  addition  thereto,  in 
which  the  streets  and  premises  here  involved  are  located,  was 
in  conformity  with  the  statutes  in  foroe  at  tlie  time  of  the 
execution  and  acknowledgment  of  snch  plats,  and  that  there 
was,  therefore,  but  a  common-law  dedication  of  the  streets  and 
alleys^  and  that  proof  was  lacking  of  the  acceptance  by  the  vil- 
lage of  those  parts  of  the  streets  and  alleys  here  involved.  The 
further  contention  in  the  same  behalf  is,  that  in  the  absence  of 
an  acceptance  the  plats  are  but  a  mere  offer  of  dedication,  and 
that  the  village  has  no  legal  right  of  possession  or  other  legal 
interest  in  the  streets  or  alleys,  or  parts  thereof,  which  have 
not  been  accepted. 

It  was  abundantly  proven,  and,  as  we  understand  it,  was  not 
disputed,  that  the  village  accepted  a  number  of  the  streets  and 
alleys  in  both  the  original  village  and  the  addition  thereto,  and 
opened  the  same  up  to  public  use,  and  maintained  the  same  for 
the  use  of  the  public,  as  streets  and  alleys  of  the  village.  But 
it  is  insisted  that  an  acceptance  of  some  of  the  streets  and 
alleys  of  ^^  a  plat  does  not  constitute  an  acceptance  of  the 
whole,  and  that  proof  of  tiie  acceptance  of  a  part  ia  not  suffi- 
cient to  vest  the  village  with  right  to  the  use,  possession  and 
control  of  all  the  streets  and  alleys  shown  on  a  plat  We  do  not 
so  understand  the  law,  but,  on  tiie  contrary,  hold  the  true  rule 
and  doctrine  to  be,  that  an  acceptance  by  a  city  or  village  of  some 
of  the  streets  and  alleys  appearing  on  a  plat  is  an  acceptance 
of  the  entire  system  of  streets  and  alleys  so  appearing,  unless 
the  intention  to  limit  the  acceptance  is  shown.  In  Village  of 
Augusta  V.  Tyner,  197  IlL  242,  we  said  (p.  246,  64  N.  E.  378)  : 
''It  is  true  that  a  street  may  be  accepted  in  part  and  the  re- 
mainder rejected,  if  it  is  proved  that  such  was  the  intention  of 
the  public  authorities.  An  acceptance  of  some  of  the  streets 
named  in  a  plat  will  not  constitute  an  acceptance  of  the  whole, 
if  it  is  shown  that  there  was  an  intention  to  limit  the  accept* 
ance.''  There  is  no  proof  in  this  record  that  the  village  de* 
elined  to  accept  any  portion  of  either  plat^  and  that  being  irue» 
the  acceptance  of  a  part  was  an  acceptance  of  the  whole  plat. 
The  immediate  opening  and  use,  by  the  public,  of  all  the  streets 
in  ground  laid  out  and  platted  into  lots^  for  their  entire  length, 
or  an  immediate  formal  acceptance  by  some  competent  public 
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authority,  is  not  necessary  to  give  effect  to  the  dedication  "of 
land  to  Que  pnblic  use,  of  a  street,  by  the  making  of  a  town 
plat  and  Ihe  selling  of  lots  with  reference  to  the  plat  The 
public  anthoritieB  mnst  be  allowed  a  reasonable  time  for  opoi- 
ing  and  improving  public  streets,  as  their  resonrces  and  the 
pnblic  necessity  may  allow  and  require :  Town  of  Lake  View  t. 
lie  Bahn,  120  111.  92,  9  N.  E.  269 ;  Elliott  on  Roads  and  Streets, 
2d  ed.,  sec.  116,  p.  138,  and  cases  there  cited. 

There  is  no  force  in  the  contention  that  the  plats  are  in- 
aoffident  to  diow  an  intention  on  the  part  of  tiie  proprietors 
iiiereof  to  dedicate  to  the  pnblic  nse  the  spaces  claimed  to  be 
etreets  and  alleys.    The  strips  shown  upon  the  plats  and  claimed 
aa  streets  are  given  names,  as  '^^^  such,  on  the  plats.    The 
«paoeB  claimed  as  alleys  appear  upon  the  plats  as  strips  between 
the  lots  in  the  different  blocks,  and,  we  think,  sufficiently  mani- 
fest the  intention  of  the  proprietors  of  the  plats.    In  €lark  t. 
McCormick,  174  HI.  164,  we  said  (p.  170,  61  N.  B.  215) :  'TEt 
W9B  not  necessary  that  a  declaration,  either  oral  or  written, 
Aonld  be  establidied  in  order  to  show  it  was  the  intention  of 
ihe  proprietor  to  cledicate  the  strips  to  sudi  uses.    Such  in- 
tention may  be  established  in  any  conceivable  way  by  which  it: 
may  be  made  manifest.    A  survey  and  plat  alone  are  sufficient. 
to  establish  a  dedication,  if  it  is  evident  from  the  face  of  tiie* 
plat  it  was  the  intention  of  the  proprietor  to  set  apart  certaini 
grounds  for  public  use.^ 

There  was  some  proof  produced  relative  to  an  attempt  made 
by  the  defendant  in  error  and  one  Bridget  Kennedy,  on  the 
fifteenth  day  of  April,  1885,  to  procure  a  vacation,  under  the 
statute,  of  a  portion  of  the  plats,  including  some  of  the  prem- 
ises here  involved.  Counsel  for  defendant  in  error,  in  their 
Vrief,  however,  say  that  they  do  not  contend  that  the  attempted 
vacation  was  in  compliance  with  any  law.  Before  this  at- 
tempted vacation,  lots  shown  on  said  plats  had  been  sold,  and 
fte  owners  of  all  the  lots  in  each  of  the  plats  did  not  join  in  the 
attempted  vacation.  Such  attempted  vacation  did  not,  there- 
fore, become  effective:  3  Starr  ft  Curtis'  Annotated  Statutes  of 
1896,  c.  109,  sec.  6,  p.  2964. 

The  fact  tiiat  a  number  of  the  streets  and  alleys  had  never 
been  improved  by  the  village  and  had  been  for  some  years  within 
the  inclosure  of  private  persons  had  no  potency  to  defeat  the 
action  of  tiie  village.  Whether  the  interests  of  the  public  re* 
quire  that  a  street  or  alley  shall  be  improved  or  that  repairs 
fiiereon  are  necessary  is  committed  to  tiie  judgment  and  dis- 


182  Ahebioan  State  Bepobts^  Vol.  99.     [IHinoifl, 

cretion  of  the  goveming  board  of  the  city  or  village.  Mere  ad- 
verse  posaession  by  a  lot  owner  of  a  portion  of  a  public  street, 
however  long  continued,  does  not,  by  virtue  of  the  statute  of 
limitations,  bar  the  right  of  the  public  to  be  restored  to  pos- 
session of  the  street  to  its  full  width:  City  ^^  of  De  Ealb  v. 
Luney,  193  IlL  185,  61  N.  E.  1036.  Mere  nonuser  of  a  street 
or  alley,  no  matter  how  long  continued,  does  not  deprive  the 
city  or  village,  as  the  representative  of  l^e  public>  of  the  right 
to  take  possession  thereof  and  improve  the  same.  The  doctrine 
of  equity  that  a  city  or  village  may  be  deemed  estopped,  under 
some  circumstances,  to  assert  a  right  to  the  possession  of  &  por- 
tion of  a  street  or  alley  which  has  been  permitted  to  remain  in 
the  possession  of  a  private  person,  has  application  only  when 
such  private  person,  acting  on  the  faith  of  the  belief  tliat  the 
street  or  alley  has  been  permanently  abandoned  by  the  munici- 
pality, has,  with  the  acquiescence  of  those  representing  the 
municipality  (as  was  said  in  Ciiy  of  De  Kalb  v.  Luney^  193  IlL 
185,  61  N.  E.  1036),  ^'erected  structures  on  the  street,  or  made 
improvements  thereon  of  such  lasting  and  valuable  character 
that  to  permit  the  public  to  assert  tiie  right  to  repossess  it- 
self of  the  premises  would  entail  such  great  pecuniary  loss  and 
sacrifice  upon  the  private  property  holder  that  justice  and 
right  would  demand  that  the  public  be  estopped/'  No  such 
state  of  case  appeared  with  reference  to  any  of  the  premises 
here  under  consideration.  The  finding  of  the  court  Was,  that 
an  easement  of  passage  and  use  as  a  street  or  highway  situate 
over  the  lots  in  block  5  of  the  original  town,  between  the  inter- 
section of  '^C  and  Third  streets  and  the  railroad,  had  been 
established  by  the  evidence;  that  an  extension  or  prolongation 
of  Third  street  had  been  thus  effected,  and  that  the  village  had 
accepted  the  same,  by  user,  as  part  of  Third  street,  and  tiiat 
defendant  in  error  had  placed  and  was  maintaining  in  the 
traveled  way  of  the  street  as  so  extended  a  platform  and  scales, 
and  that  he  was  guilty  of  withholding  that  portion  of  the  ex- 
tension of  Third  street  occupied  by  said  platform  and  scales; 
and  the  court  also  found  that  the  defendant  in  error  had  erected 
a  shed,  the  east  end  whereof  extended  four  and  six-tenths  feet 
into  the  alley  between  lots  1  and  2,  in  block  13,  of  the  original 
town. 

^^^  Much  testimony  bearing  upon  the  facts  involved  in  each 
of  these  findings  was  produced,  but  there  is  but  little  conflict 
in  the  proof.  Prior  to  1871,  before  the  original  plat  of  the 
village  was  executed,  two  buildings  stood,  one  on  eitiier  side  of 
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the  space  now  declared  to  constitute  the  prolongation  of  Third 
street  The  public  passed  between  these  buildings  to  and  from 
the  depot  of  the  railroad^  using  the  same  as  a  public  road. 
After  the  making  of  the  plat  the  public  traveled  over  the  pas- 
ngeway  as  before^  and  it  came  into  use  as  a  prolongation  of 
Third  street  and  constitutes  one  of  the  principal  parts  of  that 
street.  It  reached  the  railroad  tracks  where  a  plank  crossing 
had  been  put  in  to  accommodate  the  passage  of  teams,  yehicles 
and  pedestrians,  and  the  railroad  company  maintained  a  sign 
there  warning  travelers  to  '^ook  out  for  the  cars/'  A  sidewalk 
ran  along  the  south  side  of  the  extended  street  when  defendant 
in  error  placed  bis  platform  and  scales  in  the  traveled  way. 
Defendant  in  error  petitioned  the  village  to  construct  this  side* 
walk  and  asaiated  in  building  it,  and  the  village  board,  at  his 
lequesty  at  other  times  made  repairs,  filled  holes,  etc.,  therein. 
Hie  evidence  shows  the  traveled  way  became,  in  fact,  an  ex- 
teDiioii  of  Third  street  from  '^C  street  to  the  railroad  tracks, 
sad  had  been  used  as  such  for  more  than  twenty  years  after 
Hat  organization  of  the  village.  It  is  insisted  it  was,  however, 
a  mere  permissive  use  or  license  from  the  owners  of  the  soiL 
The  trial  court  was  justified  in  holding  to  the  contrary.  The 
ase  by  the  public  was  with  the  acquiescence  and  knowledge  of 
the  owners.  It  was  exclusive  and  iminterrupted,  and  the  proof 
indicated  an  intention  on  the  part  of  the  owners  to  dedicate 
fte  premises  to  the  use  of  the  public  as  a  prolongation  of  Third 
rtreeL  We  also  find  the  holding  of  the  trial  court  that  the 
died  protruded  in  the  alley  between  lots  1  and  2,  in  block  13, 
sapported  by  the  proof. 

It  appears  from  the  rulings  made  in  passing  upon  the  prop- 
sotionB  of  law  that  the  court  held  the  view  that  ^"^  while  user 
bj  the  village  authorities  of  a  street  or  alley  evidenced  an  ac- 
ceptance of  file  dedication,  still  the  acceptance  was  limited  to 
the  extent  of  the  user.  Influenced  by  this  conclusion  the  court 
denied  to  the  plaintiff  in  error  village  the  right  to  recover  the 
different  parts  of  the  streets  and  alleys  to  which  the  user  had 
not  extended  and  as  to  which  the  verdict  for  the  defendant  in 
error  was  entered.  As  we  have  seen,  the  acceptance  of  some  of 
the  streets  and  alleys  shown  on  a  plat,  or  parts  of  such 
streets  and  alleys,  is  an  acceptance  of  the  ^entire  system  of 
itreets  and  alleys  appearing  on  the  plat,  unless  an  affirmative 
lAdal  declination  of  the  remaining  streets  and  alleys  is  shown. 
There  was  no  proof  that  the  village  elected  to  limit  its  ac- 
ceptanoe^  and  the  court  was  in  error  in  holding  that  the  dedica- 
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tion  of  any  part  of  any  street  or  alley  shown  on  either  of  Urn 
plats^  the  original  or  tiie  plat  aho^ring  the  addition  to  the  Yii* 
lage,  had  not  been  accepted.  The  action  was  for  the  recoTeiy 
of  distinct  parcels  of  land — parts  of  different  streets  and  alleys. 
The  recoveries  sought  were  independent  each  of  the  Mm* 
The  judgment  may  therefore  be  afiOrmed  in  so  &r  as  it  is 
correct  and  reversed  and  remanded  for  a  new  trial  as  to  the 
other  matters  involved :  8  Cyc.  447,  448. 

The  judgment  adjudging  the  defendant  in  error  gnilty  ol 
unlawfully  withholding  that  psxt  of  Third  street^  as  extended 
across  block  5  in  the  plaintiff  in  error  village,  which  is  oconpied 
by  the  defendant  in  error  by  a  platform,  scales,  ete.,  vnd  also 
guilty  of  withholding  that  part  of  the  alley  between  lots  1  and 
2y  in  block  13,  in  the  original  village  whicdi  is  occupied  by  the 
projection  of  a  shed  to  the  distance  of  four  and  six-tsn&a  feet 
on  the  south  side  of  said  alley,  is  afSrmed.  In  all  other  re- 
spects the  judgment  is  reversed,  and  the  cause  will  be  lema&dei 
for  such  other  and  further  proceedings  as  to  law  and  justice 
shall  appertain.  The  costs  will  be  taxed  to  tiie  defendant  ia 
error. 


Title  to  a  Public  Street  cannot  be  acquired  by  a  private  indivldaal, 
aeeording  to  the  better  rule,  either  through  the  eperation  of  tlie 
statute  of  limitations  or  the  doctrine  of  equitable  estoppel.  The 
authorities  on  this  question,  however,  are  not  entirely  harmo&knia; 
Bee  the  monographic  notes  to  Schneider  v.  Hutchinson,  76  Am.  &L 
Hep.  492-495;  Northern  Pae.  By.  Ck>.  y.  Ely,  87  Am.  St.  Bepw  778- 
780. 

Efectment  will  not  lie,  it  has  been  held,  to  recover  aa  ineorporeal 
hereditament,  a  right  of  way,  or  an  easement:  Haaeeok  ▼.  MeAvoy^ 
151  Pa.  8t.  460,  31  Am.  St.  Bep.  774,  25  Atl.  47;  Louisville  etc.  K.  S. 
C^.  V.  Massey,  136  Ala.  156,  96  Am.  St.  Bep.  17,  8$  South.  896. 
But  see  Beynolds  v.  Cook,  83  Va.  817,  5  Am.  Qt.  Bep.  317,  8  &  & 
710.  Yet  ejectment  may  be  maintained  by  a  city  to  recover  a  street 
dedicated  to  a  public  use,  whether  it  or  the  adjacent  proprietor 
owns  the  fee:  San  Francisco  v.  Grote,  120  CaL  59,  65  Am.  8t  ^itep, 
156,  52  Pac.  127. 

DedioatUm  of  Property  to  a  public  use  is  discussed  in  the  nose* 
graphic  note  to  State  v.  Trask,  27  Am.  Dec.  559-570.  As  to  what 
amounts  to  a  dedication,  see  Boberts  v.  Mathews,  137  Ala.  528,  97 
Am.  St.  Bep.  56,  34  South.  624;  Carlinville  v.  Csstle,  177  IlL  105, 
G9  Am.  St.  Bep.  212,  52  N.  E.  883;  Thompson  v.  Maloney,  199  IlL 
276,  93  Am.  St.  Bep.  133,  65  N.  E.  236;  San  Francisco  v.  Grote,  120 
Cal.  59,  65  Am.  St.  Bep.  155,  52  Pac.  127;  Chicago  v.  Ward,  169 
111.  892,  61  Am.  St.  Bep.  185,  48  N.  E.  927;  Louisville  ate.  By.  Oo. 
V.  Stephens,  96  Ky.  401,  49  Am.  St.  Bep.  303,  29  S.  W.  14.  And  as 
to  the  acceptance  of  dedications,  see  CarlinsvUle  v.  Castle,  177  HI. 
105,  69  Am.  St.  Bep.  212,  52  N.  E.  88S;  Prescott  v.  Edwards,  117 
<*ftl.  298,  59  Am.  St.  Bep.  186,  49  Pae.  178;  monographie  note  to 
Whitesides  v.  Green,  57  Am.  St.  Bep.  752-757,  on  highways  by  user. 
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LONDON  GUAEANTEE  AND  ACCIDENT  COMPANY  ▼. 

HOEN. 

[206  HI.  493,  69  N.  E.  626.] 

ICABTEB  AND  8EBVAKT— Iiiabllity  for  Procaring  Discharge 
of  Berraat. — ^If  an  employer's  guaranty  contract  provides  for  ita 
cancellation  only  npon  notice,  a  threat  bj  the  guarantor  to  imme- 
diately cancel  such  eontraet  onless  the  employer  discharges  a  oer- 
tain  employ^  at  once,  is  a  threat  to  do  a  legal  wrong,  which  renders 
the  guarantor  liable  to  the  servant  in  case  he  is  thus  discharged 
from  hia  employment,     (p.  190.) 

MAULCB,  tn  a  laOgal  Senae,  means  a  wrongfal  act  done  in- 
tentionally, witfaont  jnst  cause  or  excuse,  or,  in  other  words,  the 
willful  violation  of  a  known  right,     (p.  190.) 

MASTER  AND  SEBVAKT— UablUty  for  Procuring  Discharge 
or  flervant. — ^If  a  third  person  induces  an  employer  to  discharge 
Us  employ^,  who  la  worUuff  under  a  contract,  terminable  at  will, 
bat  which  may  continue  indefinitely,  except  for  such  interference, 
and  the  only  motive  moving  such  third  person  is  a  desire  to  injure 
the  employ^  and  to  benefit  himself  at  the  latter 's  expense  by  com- 
pelling hina  to  anrrender  an  alleged  cause  of  action  not  depending 
opon  and  not  connected  with  the  continuance  of  such  employment, 
and  for  the  satisfaction  of  Which  such  third  party  is  liable,  in  whole 
or  in  part,  he  is  liable  to  the  employ^  for  thus  procuring  his  die- 
ahaiga.    (p.  194.) 

J.  F.  Canty  and  J.  A.  Bloomingston,  for  the  appellant. 
G.  A.  Yc>gel  and  D.  Y.  Gallery,  for  the  appellee. 


SCOTT,  J.  As  we  understand  the  record  in  this  case, 
appellee  was  in  the  employ  of  Arnold,  Schwinn  &  Co.,  a  corpo- 
ration, nnder  a  contract  terminable  by  either  party  at  any  time, 
but  under  whicli  the  employment  would  have  continued  for 
an  indefinite  period  had  appellant  not  caused  Arnold,  Schwinn 
&  Co.  to  discharge  appellee  for  the  purpose  of  compelling  ap- 
pellee to  surrender  and  release  a  cause  of  action  which  he 
claimed,  and  for  the  satisfaction  of  which,  if  it  existed,  ap- 
pellant was  liable  up  to  the  amount  of  five  thousand  dollars, 
and  as  a  result  of  wMch  discharge  appellee  *®®  w'as  without  em- 
ployment for  scTeral  considerable  periods,  and  sustained  finan- 
cial loss  and  injury  consequent  upon  such  discharge. 

Under  these  circumstances,  does  a  cause  of  action  exist  in 
favor  of  appellee  and  against  appellant?  The  result  of  this 
suit  depends  upon  the  answer  to  this  question. 

We  have  been  favored  with  most  elaborate  and  ezhaustiye 
briefs  by  counsel  for  both  parties.  The  cftse  principally  relied 
Upon  by  counsel  for  appellant  is  that  of  Allen  v.  Flood,  67  Li  J. 
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Q.  B.  119,  decided  by  the  house  of  lords  in  1897.  This  case 
has  excited  a  wide  discussion^  and  was  considered  at  length  by 
this  court  in  Doremus  y.  Hennessy,  176  IlL  608,  68  Am,  St  Bep. 
203,  52  N.  E.  924,  54  N.  E.  524.  In  this  English  case  certain 
boiler-makers,  members  of  a  trade  union,  in  common  employ- 
ment with  the  plaintiffs,  who  were  shipwrights,  members  of  a 
Tival  organization,  working  on  wood,  objected  to  working  with 
the  latter  on  the  ground  that  in  a  previous  employment  they  had 
been  engaged  on  iron  work,  it  being  contrary  to  the  regulations 
of  the  union  to  which  the  boiler-makers  belonged  for  ahip- 
?^ghts  to  do  work  of  that  character.  Allen,  as  a  representa- 
tiye  of  the  boiler-makers,  saw  the  manager  of  their  employer, 
to  whom  he  stated  that  if  the  shipwrights,  who  were  engaged 
from  day  to  day,  were  not  dismissed,  the  boiler-makers  would 
leave  their  work  or  be  called  out  by  their  union.  The  ship- 
wrights were  thereupon  discharged  and  brought  an  action 
against  Allen.  Their  right  to  recover  was  denied,  principally 
upon  the  ground  that  every  workman  has  a  right  to  exercise 
his  own  option  with  regard  to  the  persons  in  whose  society  he 
will  agree  or  continue  to  work,  and  that  when  the  employer 
was  confronted  with  a  situation  where  he  would  lose  the  services 
either  of  the  boiler-makers  or  the  shipwrights,  he  had  the  right 
to  elect  which  class  of  workmen  to  discharge,  and  electing  to 
discharge  the  shipwrights,  both  he  and  the  boiler-makers  were 
within  their  legal  rights  and  no  cause  of  action  arose. 

^^  In  Mogul  Steamship  Co.  v.  McGregor,  21  Q.  B.  Div.  644, 
the  plaintiffs  and  defendants  were  rival  ship  owners.  The  de- 
fendants offered  certain  inducements  to  secure  the  shipping  of 
freight  from  those  who  might  otherwise  have  patronized  the 
plaintiffs.  The  right  of  action  was  denied,  on  the  ground  that 
the  situation  was  the  result  of  lawful  competition  between  the 
parties. 

Huttly  V.  Simmons,  67  Q.  B.  Div.  213,  is  a  case  where  the 
plaintiff  was  a  cab-driver  and  the  defendants  were  members 
of  a  cab-drivers'  trade  union.  All  parties  to  the  suit  were 
engaged  in  business  in  the  same  city.  The  defendants  induced 
a  cab  proprietor  to  refuse  to  engage  the  plaintiff  to  drive  a 
cab  for  hhn  or  to  let  a  cab  to  the  plaintiff  to  be  driven  by 
him.  It  will  be  observed  that  in  this  case  the  plaintiff  in  his 
employ  would  come  in  competition  with  the  union  to  which 
the  defendants  belonged,  and  in  holding  that  no  cause  of  ac- 
tion existed  it  was  said  that  none  of  the  acts  done  or  agreed  to 
be  done  gave  the  plaintiff  any  right  of  action  for  injury,  in 
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law,  to  any  legal  right  of  his,  following  the  case  of  Allen  t. 
Hood,  67  L.  J.  Q.  B.  119. 

In  Qninn  y.  Leathern,  [1901]  App.  Gas.  495  (decided  by  the 
house  of  lords),  Lord  Macnaghten,  in  speaking  of  Allen  y. 
Flood,  67  L.  J.  Q.  B.  119,  stated  that  its  headnote  might  well 
hsTe  run  in  these  words :  ''An  act  which  does  not  amount  to  a 
legal  injury  cannot  be  actionable  because  it  is  done  with  a  bad 
intent,'^  and  in  this  case  last  referred  to  it  is  said,  that  ''it  is 
a  violation  of  legal  right  to  interfere  with  contractual  relations 
recognized  by  law,  if  there  be  no  sufficient  justification  for  the 
interference.** 

We  are  of  opinion  that  the  contention  of  appellant  in  the 
case  at  bar,  to  the  effect  that  competition  in  feade,  employ- 
ment or  business  is  such  a  justification,  is  in  accord  with  the 
authorities.  This  view  finds  support  in  the  case  of  Chambers 
T.  Baldwin,  91  Ky.  121,  34  Am.  St.  Eep.  166,  16  S.  W.  67, 
▼here  it  was  held  that  a  party  to  a  contract  for  the  sale  of 
goods  cannot  maintain  an  action  against  one  who  maliciously, 
and  with  design  to  injure  him  and  to  benefit  himself  by  be- 
coming ^^^^  a  purchaser  in  his  stead,  advises  and  procures  the 
other  party  to  break  the  contract. 

In  Raycroft  y.  Tayntor,  68  Vt.  219,  64  Am.  St.  Eep.  882,  36 
Atl  53,  the  superintendent  of  a  stone  quarry  had  given  one 
Libersont  leave  to  go  upon  the  quarry  and  cut  some  of  the 
poorer  granite.  Libersont  employed  the  plaintiff  to  assist  in 
this  work.  Defendant  had  a  right  to  terminate  Libersont's 
license  at  any  time,  and  Libersonfs  employment  of  plaintiff 
could  be  terminated  by  either  of  the  parties  thereto  at  any 
time.  The  defendant  had  a  personal  difficulty  with  the  plain- 
tiff and  thereupon  induced  Libersont  to  discharge  him,  threat- 
ening if  libersont  did  not  do  so,  he  (the  defendant)  would  re- 
voke the  leaYe  which  Libersont  had  to  take  granite.  The  court 
holds  that  no  right  of  action  existed,  putting  the  conclusion  on 
tiie  ground  that  the  defendant  had  the  undisputed  right  to  de- 
ten^ne  who  might  remain  and  work  upon  the  quarry,  and  that 
he  could  have  revoked  Libersonfs  license  for  the  express  pur- 
pose of  removing  the  plaintiff,  and  that  being  true,  he  could 
also  lawfully  require-  Libersont  to  discharge  the  plaintiff  or 
leave  the  quarry;  but  it  is  said  that  "the  authorities  cited  for 
the  plaintiff  clearly  establish  that  if  the  defendant,  without  hav- 
ing any  lawful  right,  or  by  an  act  or  threat  aliunde  the  exer- 
cise of  a  lawful  right,  had  broken  up  the  contract  relation  ex- 
isting between  the  plaintiff  and  Libersont,  maliciously  or  un- 
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lEwfally,  alihotigfa  such  relation  could  be  terminated  at  Ae 
pleasure  of  either^  and  damage  had  thereby  been  oocaaionedy  ibe 
party  damaged  could  have  maintained  an  action  agiinst  the 
defendant  therefor.'^  The  decision  plainly  proceeds  upon  the 
theory  that  the  defendant  had  a  right  superior  to  13ie  right 
of  Libersont  to  determine  who  should  be  employed  at  the  quarry 
in  question. 

In  our  judgment  liie  cases  cited  by  appellant,  in  so  far  as 
they  lend  support  to  its  theory^  will  be  found  to  be  cases  where 
the  party  who  secured  the  discharge  of  the  employ^  wss  in 
some  way  in  competition  with  that  *^*^  employ^  in  the  busi- 
ness or  work  in  which  the  employ^  was  then  engaged^  or  was  a 
member  of  some  organization  which  was  in  competition  witii 
the  employ^  or  some  organization  to  which  that  employ6  be- 
longed, and  the  fact  that  such  competition  existed  has  been 
treated  by  some  of  the  courts  as  justification  for  the  act  of 
the  defendant  in  bringing  about  the  disdiarge.  In  fact^  ap- 
pellant seems  to  take  this  view,  for  it  devotes  a  considerable 
portion  of  its  argument  to  an  attempt  to  show  that  plaintiff 
and  defendant  were  in  competition  with  each  other,  in  tiiat 
appellant  desired  to  secure  or  satisfy  Hie  alleged  right  of  ac- 
tion of  appellee  for  &e  least  possible  sum,  while  appellee  de- 
sired to  secure  for  that  right  of  action  tiie  greatest  possiUe 
sum.  Counsel  seem  to  have  been  impelled  to  this  view  of  the 
matter  by  the  dissenting  opinion  of  Mr.  Justice  Holmes  in 
Vegelahn  v.  Gunter,  167  Mass.  92,  57  Am.  St.  Bep.  443, 44  N«  E. 
1077,  where,  in  discussing  tiie  proposition  tiiat  one  man  may 
set  up  a  business  in  competition  with  another  with  tiie  inten- 
tion and  expectation  of  ruining  ano&er  already  engaged  in 
that  business  in  that  locality^  and  if  he  snoceed  in  his  intent 
is  not  held  to  act  unlawfully  and  wiiiioat  justifidde  cause.  Jus- 
tice Holmes  used  this  language:  '^If  tiie  policy  on  which  our 
law  is  founded  is  too  narrowly  expressed  in  the  term  'free 
competition,'  we  may  substitate  'free  struggle  for  life.'  Cer- 
tainly, the  policy  [that  of  permitting  free  competition]  is  not 
limited  to  struggles  between  persons  of  the  same  class  com- 
peting for  the  same  end.  It  applies  to  all  oonflicts  of  tem- 
poral interests."  While  it  is  true  that  the  temporal  interests 
of  Horn  and  appellant  were  involved  in  the  negotiations  be- 
tween them,  we  believe  that  the  authorities  which  took  upon 
competition  as  a  justification  for  the  act  of  one  party  in  se- 
curing the  discharge  of  an  employ^  have  regarded  the  term  in 
a  more  restricted  sense,  and  given  to  the  term  ''competition'' 


FvL  1904.]    London  Ouaiunteb  bto«  Co.  v.  Hobn.         189 


its  ordinary  meaning  and  gtgnification.  This  conclusion  ifi  cei* 
Uinlj  warranted  by  the  reasoning  in  Doremna  y.  Henneasy,  176 
HL  608,  68  Am.  St  Rep.  203,  52  N.  E.  924,  64  N.  E.  624, 
^^  where  this  court  discusses  competition  as  a  defense  to 
aa  action  of  this  character.  It  cannot  be  held  that  appellee 
and  appellant  were,  in  any  ordinary  sense  of  the  term,  in 
competition  with  each  other.  It  is  also  to  be  observed  that  the 
injury  which  it  was  sought  to  visit  upon  Horn  was  not  pri- 
marily to  subject  him  to  a  deprivation  of  his  employment,  but 
▼as  to  compel  him  to  surrender  a  right  not  connected  with  hia 
employment  If  the  only  object  of  appellant  had  been  to  secure 
appellee's  discharge  for  the  purpose  of  obtaining  his  position 
for  another,  or  for  the  reason  that  the  employment  of  appellee 
by  Arnold,  Schwinn  &  Go.  in  some  way  conflicted  with  the^ 
right  of  appellant,  or  some  organization  to  which  it  belonged,  to 
obtain  the  same  or  similar  employment,  a  very  different  ques- 
tion, and  one  not  now  before  this  court,  would  be  presented, 
and  Allen  v.  Flood,  67  L.  J.  Q.  B.  119,  and  other  cases  of 
that  character  cited  by  appellant,  would  then  be  worthy  of 
greater  consideration. 

It  is  further  contended  on  the  part  of  the  appellant,  that 
while  the  evidence  may  have  shown  that  it  was  animated  by 
malice,  in  the  ordinary  acceptation  of  the  term,  toward  Horn, 
file  proof  fails  to  show  any  legal  malice.    In  this  connection 
it  is  argued  that  appellant  had  the  right  to  have  Horn  dis- 
charged und^  the  terms  of  the  contract,  or  if  it  did  not  have 
that  right,  that  it  seriously  and  in  good  faith  believed  that 
it  had,  and  that  it  is  thereby  relieved  of  any  imputation  of 
malice.    There  is  no  provision  in  the  policy  which  by  the  wild- 
eat  stretch  of  flie  imagination  could  be  held  to  give  any  such 
right  te  appellant^  and  ite  conduct  in  attempting  te  secure  a 
Mttlement  of  this  claim  shows  it  to  have  been  animated  by  a 
wanton  disregard  of  the  righte  of  appellee.    He  was  first  told 
by  the  attorney  of  appellant  that  unless  he  settled  for  a 
trifling  amount  appellant  would  have  him  discharged  by  Ar- 
nold, Schwinn  &  Co. — a  threat  to  do  that  which  this  attorney 
must  have  known  hia  client  had  no  right  to  do.    Afterward 
Kobinett,  the  agent  for  the  *^^  company,  made  the  same  threat, 
and  upon  hia  attention  being  called  to  the  fact  that  the  policy 
ga>e  him  no  power  to  require  Horn's  discharge,  he  said  to  Ar- 
nold, Schwinn  &  Co:  ^^f  you  don't  discharge  him  I  will  have 
to  cancel  this  policy  to-day.    I  am  here  to  bring  this  case 
to  a  focus  to-day;  and  if  you  refuse  to  lay  him  off  I  will 
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cancel  if  When  Mr.  Bobinett  made  fhia  treat,  which 
suited  in  appellee's  discharge,  he  was  making  a  threat  to  do 
an  nnlawfnl  thing — ^to  do  a  thing  which  appellant,  by  ihe 
terms  of  the  contract,  had  no  right  to  do.  The  contract  pro- 
vided only  for  its  cancellation  npon  five  days'  notice.  It  is 
not  pretended  that  any  snch  notice  had  been  given,  bnt  Bob- 
inett secured  Horn's  discharge  by  threatening  to  cancel  the 
contract  "to-day."  We  think  it  perfectly  apparent  that  the  at- 
torney for  appellant,  and  its  agent,  Bobinett,  each  sought  to 
bring  about,  and  finally  did  bring  about,  the  discharge  of  ap- 
pellee by  threatening  to  do  acts  which  each,  respectively,  knew 
he  had  no  right  to  do. 

Malice,  in  its  legal  sense^  means  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse;  the  wiUful  violation 
of  a  known  right:  19  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  623. 
Were  the  acts  of  appellant  wrongful? 

In  Moran  v.  Dunphy,  177  Mass.  486,  83  Am.  St.  Bep.  289, 
59  N.  E.  125,  it  is  said :  '^e  apprehend  that  there  no  longer  is 
any  difiSculty  in  recognizing  that  a  right  to  be  protected  from 
malicious  interference  may  be  incident  to  a  right  arising  out 
of  a  contract,  although  a  contract,  so  far  as  performance 
is  concerned,  imposes  a  duty  only  on  the  promisor.  Again, 
in  the  case  of  a  contract  of  employment,  even  when  the  em- 
ployment is  at  will,  the  fact  that  the  employer  is  free  from 
liability  for  discharging  the  plaintiff  does  not  carry  with  it 
immunity  to  the  defendant,  who  has  controlled  the  employer's 
action  to  the  plaintiff's  harm." 

In  Hollenbeck  v.  Bistine,  114  Iowa,  358,  86  N.  W.  377,  it 
is  stated  that  the  contention  of  appellant  "is  bottomed  on  the 
thought  that  he  did  not  act  unlawfully  in  inducing  Mr.  Hall  to 
•^.  discharge  the  plaintiff,  and  therefore  no  action  will  lie.* 
This  position  is  said  to  be  incorrect,  and  it  is  held  to  be  rm* 
lawful  to  induce  another  to  discharge  an  employ^  without  just 
cause. 

In  Quinn  v.  Leathem,  [1901]  App.  Cas.  495,  it  was  said: 
'^t  is  a  violation  of  legal  right  to  interfere  with  contractual 
relations  recognized  by  law  if  there  be  no  sufficient  justification 
for  the  interference." 

This  gives  rise  to  the  question,  What  is  sufficient  justifica- 
tion? 

As  we  have  already  seen,  the  ends  of  competition  have 
been  deemed  sufficient.  No  doubt  the  fact  that  the  employ^ 
was  inefficient,   untrustworthy,   dishonest  or  dissolute   would 
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be  deemed  a  legal  jtistificationy  bnt  certainly  a  desire  to  compel 
Che  employ^  to  surrender  a  cause  of  action  wholly  disconnected 
with  the  continuance  of  his  employment  does  not  afford  jua* 
tification  for  interference  by  a  third  party,  who  desires  the  sat- 
isfaction of  the  alleged  liability. 

^f  the  persuasion  be  used  for  the  indirect  purpose  of  in- 
juring the  plaintiff  or  of  benefiting  the  defendant  at  the  ex- 
pense of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law 
and  in  fact  a  wrong  act,  and  therefore  a  wrongful  act,  and 
therefore  an  actionable  act  if  injury  ensues  from  if' :  Bowen  t. 
Hall,  6  Q.  B.  DiY.  333. 

The  right  to  maintain  an  action  can  be  sustained  upon 
the  doctrine  that  a  man  who  induces  one  of  two  parties  to  a 
contract  to  break  it,  intending  thereby  to  injure  the  other  or 
to  obtain  a  benefit  for  himself,  does  the  other  an  actionable 
wrong :  Gore  y.  Condon,  87  Md«  368,  67  Am.  St  Bep.  352,  39 
Atl.  1042. 

It  follows,  therefore,  that  the  act  of  the  defendant  com- 
plained of  was  wrongful,  and,  in  the  legal  sense  of  the  term, 
malicious. 

Arnold,  Schwinn  ft  Co.  had  the  undoubted  right  to  dia* 
charge  Horn  whenever  it  desired.  It  could  discharge  him  for 
reasons  the  most  whimsical  or  malicious,  or  for  no  reason  at 
all,  and  no  cause  of  action  in  his  favor  would  *^  be  thereby 
created;  but  it  by  no  means  follows  that  while  the  relations 
between  Arnold,  Schwinn  &  Co.  and  Horn  were  pleasant,  and 
while,  as  the  evidence  shows,  it  was  the  expectation  of  the  com- 
pany that  Horn  would  continue  in  its  employ  ''all  the  year 
around,''  that  the  interference  of  appellant,  whereby  it  se- 
cured the  employer  to  exercise  a  right  which  was  given  it  by  * 
the  law,  but  which,  except  for  the  action  of  appellant,  it 
would  not  have  exercised,  is  not  actionable. 

In  Perkins  ▼.  Pendleton,  90  Me.  166,  60  Am.  Si  Bep.  252; 
38  AtL  96,  the  conclusion  of  the  court  is,  ''that  wherever  a  per- 
son, by  means  of  fraud  or  intimidation,  procures  either  the 
breach  of  a  contract  or  the  discharge  of  a  plaintiff  from  an 
employment,  vrhich,  but  for  such  wrongful  interference,  would 
have  continued,  he  is  liable  in  damages  for  such  injuries  as 
naturally  result  therefrom ;  and  that  the  rule  is  the  same  whether 
by  these  wrongful  means  a  contract  of  employment  definite  as 
to  time  is  broken,  or  an  employer  is  induced,  solely  by  reason 
of  such  procurement,  to  discharge  an  employ^  whom  he  would 
otherwise  have  retained.^' 
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In  Cbiplej  v.  AtkiBflon,  23  Fla.  206,  11  Am.  St.  Bep.  367,  1 
South.  934»  it  is  said:  ^^From  the  authorities  referred  to  im 
the  last  preoeding  paragraph,  and  upon  principle^  it  is  apparent 
that  neithcjpr  the  fact  that  the  term  of  service  interrupted  is  not 
for  a  fixed  period,  nor  the  fact  that  there  is  not  a  right  of  ac- 
tion against  the  person  who  is  induced  or  influenced  to  terminate 
the  service  or  to  refuse  to  perform  his  agreement,  is  of  itself  a 
bar  to  an  action  against  the  third  person  maliciously  and 
wantonly  procuring  the  termination  of  or  a  refusal  to  perform 
the  agreement.  It  is  the  legal  right  of  the  party  to  such  agree- 
ment to  terminate  it  or  refuse  to  perform  it,  and  in  doing  so  he 
violates  no  right  of  the  other  party  to  it,  but  so  long  as  the 
former  is  willing  and  ready  to  perform,  it  is  not  the  legal 
right,  but  is  a  wrong  on  the  part  of  a  third  party  to  malidoualj 
and  wantonly  procure  the  former  to  terminate  or  refuse  to 
perform  if 

*^^  This  question  has  frequently  been  before  courts  of  last 
resort  in  this  country.  The  view  taken  in  the  two  cases  last 
cited  finds  support  in  the  following  authorities:  Moran  v. 
Dunphy,  177  Mass.  485,  83  Am.  St.  Eep.  289,  69  N.  E.  125; 
Curran  v.  Galen,  162  N.  Y.  33,  67  Am.  St.  Rep.  496,  46  N.  E. 
297;  Baycroft  ▼.  Tayntor,  68  Vt  219,  64  Am.  St  Rep,  882, 
36  AtL  63 ;  Lucke  v.  Qothing  Cutters,  77  Md*.  396,  39  Am.  St 
Eep.  421,  26  AtL  505;  Hollenbeck  v.  Eistine,  114  Iowa,  358, 
86  N.  W.  377;  and  also  in  Blumenthal  v.  Shaw,  77  Fei 
964,  decided  by  the  third  circuit  court  of  appeals. 

In  our  own  state,  the  case  of  Doremus  v.  Hennessy  is  first 
reported  in  62  IlL  App.  391.  Plaintiff  there  kept  a  laundry 
office,  where  ahe  received  clothing  which  her  patrons  desired 
to  have  laundered.  She  would  then  procure  persons  operating 
laundries  to  do  the  work  and  return  the  garments  to  her  for 
delivery  to  her  customers.  The  defendants  were  members  of 
the  Chicago  Laundrymen's  Association.  She  charged,  by  her 
declaration,  that  the  defendants,  by  false  representations  and 
by  threats  and  intimidation,  induced  certain  parties  who  had 
been  doing  the  work  for  her  to  break  their  contracts  and  en- 
gagements with  her.  The  appellate  court,  after  stating  that 
it  is  now  well  established  that  in  civil  actions  the  conspiracy  is 
not  the  gravamen  of  the  charge  but  may  be  pleaded  and  proved 
in  aggravation  of  the  wrong,  declares  the  law  to  be,  that  aa 
action  may  be  maintained  for  the  malicious  interfexenoe  with 
-the  business  of  another,  his  occupation,  profession  or  way  of  db^ 
taining  s,  livelihood,  and  afiGbrmed  a  judgment  of  six  thousand 
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doDan  in  favor  of  tbe  plaintiff.    The  case  came  to  this  court, 
irhere  it  is  reported  in  176  HI.  608,  68  Am.  St  Bep.  202,  62 
JT.  E.  924,  64  IT.  E.  624.    The  judgment  of  the  appellate  court 
•vas  affirmed,  and  it  appears  from  the  statement  of  facts  made 
l)y  fhifi  court  that  with  some  of  the  persons  who  did  work  for 
her  the  arrangement  was  that  they  would  do  her  work  as  long 
fi8  the  laundry  association  did  not  interfere,  and  that  these 
persotls,    among   others    with    whom    she   had   contracts    for 
f  pecific  periods,  were  induced  by  threats  made  by  the  laundry 
nssociation  to  cease  connection  in  business  with  appellee.    Ap- 
|)ellants  contended  that  their  "^^  acts  were  not  mere  malicious 
iicts,  done  solely  with  the  intent  to  injure  plaintifiCs  business, 
'mt  were  in  the  line  of  legitimate  competition.    It  was  there 
raid  by  this  court  (p.  614  of  176  Dl.,  68  Am,  St.  Eep.  203,  62  N. 
IS.  925) :  ^^o  persons,  individually  or  by  combination,  have 
the  right  to  directly  or  indirectly  interfere  or  disturb  another 
in  his  lawful  business  or  occupation,  or  to  threaten  to  do  so, 
for  ihe  sake  of  compelling  him  to  do  some  act  which,  in  his 
judgment,  his  own  interest  does  not  require.    Losses  willfully 
caused  by  another,  from  motives  of  malice,  to  one  who  seeks 
to  exercise  and  enjoy  the  fruits  and  advantages  of  his  own  en- 
terprise, industry,  skill  and  credit,  will  sustain  an  action.    It 
is  clear  that  it  is  unlawful  and  actionable  for  one  man,  from 
unlawful  motives,  to  interfere  with  another's  trade  by  fraud 
or  misrepresentation,  or  by  molesting  his  customers  or  those 
who  would  be  customers,  or  by  preventing  others  from  work- 
ing for  him  or  causing  them  to  leave  his  employ  by  fraud  or 
misrepresentation  or  physical  or  moral  intimidation  or  per- 
suasion, with  an  intent  to  inflict  an  injury  which  causes  loss.'' 
It  is  true  that  in  tiie  additional  opinion  delivered  upon  the 
petition  for  rehearing  Mr.  Justice  Phillips  distinguishes  the 
case  of  Allen  t.  Flood,  67  L.  J.  Q.  B.  119,  by  pointing  out  the 
fact  that  in  the  latter  case  there  was  no  contract  the  breach  of 
which  was  induced  by  the  defendant,  while  in  the  Doremus  case 
contracts  existed  in  which  the  plaintiff  had  a  property  right 
and  which  were  broken  as  a  result  of  the  actions  of  the  de- 
fendants; but,  as  we  have  already  seen,  the  clear  weight  of 
^ithority  is  to  the  effect  that  where  the  contract  is  one  of 
employment,  it  is  immaterial  whether  it  is  for  a  fixed  period 
or  is  one  which  is  terminable  by  either  party  at  will,  both 
parties  being  willing  and  desiring  to  continue  the  employment 
andcr  that  contract  for  an  indefinite  period. 

Am.  St.  Rep.,  YoL  09—1$ 
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We  therefore  conclude^  both  upon  reason  and  authority^  thai 
where  a  third  party  induces  an  employer  to  discharge  his  em- 
ploy6  who  is  working  under  a  contract  "^^^  terminable  at  will, 
but  under  which  the  employment  would  have  continued  in- 
definitely, in  accordance  with  the  desire  of  the  employer,  except 
for  such  interference,  and  where  the  only  motive  moving  the 
third  party  is  a  desire  to  injure  the  employ^  and  to  benefit  him- 
self at  the  expense  of  the  employ^  by  compelling  the  latter  to 
surrender  an  alleged  cause  of  action,  for  the  satisfaction  of 
which,  in  whole  or  in  part,  such  third  party  is  liable,  and  where 
such  right  of  action  does  not  depend  upon  and  is  not  con- 
nected with  the  continuance  of  such  employment,  a  cause  of 
action  arises  in  favor  of  the  employ^  against  the  third  party. 

Appellee  asked  no  instruction  on  the  trial  in  the  superior 
court.  In  addition  to  the  instructions  given  at  the  request  of 
appellant  the  court  gave  one  instruction  of  its  own  motion. 
In  this  instruction  the  word  ''plaintiflP'  was  in  one  instance  in- 
advertently used  instead  of  the  word  ^'defendant,'*  but  we  do 
not  think  the  jury  could  have  been  misled  thereby. 

Other  objections  are  made  in  reference  to  the  action  of  the 
court  in  passing  upon  instructions  and  the  admission  of  evi- 
dence. We  have  carefully  considered  these,  and  are  of  the 
opinion  that  the  appellant  sustained  no  wrong  of  which  it  can 
complain  here. 

It  is  urged  that  the  verdict  is  excessive  in  amount.  We 
have  frequently  held  that  this  question  is  conclusively  deter- 
mined by  the  judgment  of  the  appellate  court. 

The  judgment  of  the  appellate  court  will  be  aflSrmed. 

Justices  WUIdn  and  Oartwright  Dissentedt  and  eontended  that 
the  guarantee  company  had  an  unconditional  right  to  terminate  its 
contract  of  guaranty  at  will,  with  or  without  any  reason  therefor, 
and  that  its  threat  to  cancel  it  at  once  wag  not  a  threat  to  do  a 
legal  wrong  for  which  it  was  answerable  to  the  discharged  employfi. 

The  above-named  justices  said:  "The  cajise,  and  only  cause,  of 
the  discharge  of  appellee  was  the  threat  of  appellant's  agent,  Bobi- 
nett,  to  exercise  the  right  reserved  in  the  policy  and  cancel  it,  un- 
less the  appellee  should  be  discharged.  We  see  no  justification  fox 
saying  that  the  threat  was  to  cancel  the  poUcy  in  any  different  way 
from  that  provided  in  it.  Having  an  absolute  legal  right  to  cancel 
the  policy  at  its  own  election,  the  threat  of  appellant  to  do  it  was 
not  a  threat  to  do  a  legal  wrong.  If  there  was  a  legal  right  ta 
cancel  the  policy  it  was  not  unlawful  to  declare  an  intention  to  da 
80,  and  if  the  right  waa  not  affected  by  the  reasons  influencing  ap- 
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peDant'i  aetioiiy  tbe  motiye  was  immateriaL  The  motive  which 
actuated  Bobinett  in  threatening  to  exercise  the  legal  right  of  ap- 
pellant aeenred  to  it  by  its  contract,  and  terminate  the  insurance, 
was  to  foree  a  settlement  of  the  suit  and  to  prevent  the  insnred 
from  famishing  appellee  with  lucrative  employment  while  carrying 
<m  the  snit,  which  was,  in  effect,  against  appellant.  If  there  was 
aay  legal  liability  for  appellee's  injuries  the  liability  was  upon  ap- 
pellant to  the  extent  of  Ave  thousand  dollars,  and  it  was  bound  by 
tbe  poliey  to  defend  the  suit  or  settle  it  at  its  own  cost.  There 
was  no  evidence  tending  to  prove  that  the  officers  or  agents  of 
appellant  did  not  honestly  believe  that  there  was  no  legal  liability 
for  such  injuries.  So  far  as  appeared,  the  position  of  appellant  that 
appellee  had  no  legal  claim  against  it  or  Arnold,  Schwinn  ft  Co. 
was  assumed  in  entire  good  faith  and  on  sufficient  grounds.  .... 
It  was  held  in  Baycroft  v.  Tayntor,  68  Yt.  219,  54  Am.  St.  Bep. 
882,  35  Atl.  53,  that  'if  one,  in  the  exercise  of  a  lawful  right, 
threatens  to  terminate  a  contract  between  himself  and  another, 
unless  the  latter  discharges  his  employ^  not  engaged  for  any  definite 
time,  the  discharged  employ^  has  no  right  of  action  for  damages 
tgainst  the  party  making  the  threat,  although  his  motive  in  pro- 
curing the  discharge  may  have  been  inspired  by  malice.'  " 

The  learned  justices  quoted  from  the  decision  in  Perldns  y. 
Pendleton,  90  Me.  258,  60  Am.  St.  Bep.  252,  38  Atl.  96,  to  the 
dfeet  that:  "We  think  that  the  important  question  in  a  case  of 
this  kind  la  as  to  the  nature  of  the  defendant's  act  and  the  means 
adopted  hj  him  to  accomplish  his  purpose.  Merely  to  induce  an- 
other to  leave  an  employment  or  to  discharge  an  employ^  by  pur- 
soasion  or  argument,  however  whimsical,  unreasonable  or  absurd,  is 
not,  in  and  of  itself,  unlawful,  and  we  do  not  decide  that  such 
interference  may  become  unlawful  by  reason  of  the  defendant's  ma- 
Ueious  motives,  but  simply  that  to  intimidate  by  threats,  if  the 
threats  are  of  such  a  character  as  to  produce  this  result,  and  thereby 
cause  him  to  discharge  an  employd  who  he  desires  to  retain  and 
would  have  retained  except  for  such  unlawful  threats,  is  an  action- 
able wrong.  Nor  do  we  differ  from  the  recent  decision  of  the  Ver- 
mont court  in  the  ease  above  referred  to,  which  holds  that  a  threat 
to  do  what  the  defendant  had  a  right  to  do  would  not  be  such  a 
one  as  to  make  the  defendant  liable  in  an  action  of  this  kind." 

In  conclusion  they  said:  "We  think  the  conclusion  must  be  that 
the  evidence  produced  upon  the  trial,  with  all  its  legal  intendments, 
not  only  failed  to  fairly  tend  to  prove  that  the  plaintiff's  discharge 
was  accomplished  by  the  illegal  acts  of  the  defendant,  but  that  it 
affirmatively  showed  that  it  was  accomplished  by  threatening  to  do 
that  which  it  had  the  lawful  right  to  do,  and  therefore  the  trial  court 
erred  in  refusing  to  give  the  peremptory  instruction  asked  to  return 
a  verdict  of  not  guilty." 
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An  Emptopi  m&j  maintain  an  action  for  damages  against  a  third 
person  who  maliciously  procures  his  emplojer  to  discharge  him 
(Chiplej  y.  Atkinson,  23  Fla.  206,  11  Am.  St.  Bep.  807.  1  South. 
934;  Moran  y.  Dunphy,  177  Mass.  485,  83  Am.  St.  Bep.  289,  59  N. 
£.  125),  even  when  the  contract  of  service  is  such  that  the  omplojer 
may  dismiss  his  employ^  at  pleasure:  Perkins  T.  Pendleton,  90  He. 
166,  60  Am.  6t.  Be|>.  252,  38  Atl.  96.  As  to  the  liability  to  an 
employer  of  a  third  person  inducing  an  employd  to  quit  the  service, 
see  the  monographic  note  to  Webber  v.  Barry,  11  Am.  St.  Bep.  474- 
478.  And  as  to  actions  generally  for  inducing  one  to  break  his 
eentraet,  see  the  monographic  note  to  Baymond  v.  Tarrington,  97 
Am.   St.   Bep.    923-928. 
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[206  HI.  626,  69  N.  E.  504.] 

GUABANTT — Oontlnnlng— Limit  of  Indelitedness— Sales  on 
Credit. — A  contract  of  guaranty  executed  by  directors  and  stock* 
holders  in  a  corporation  reciting  that  they  desire  the  obligee  to  con- 
tiane  to  sell  goods  to  their  corporation,  and  guarantee  "payment 
upon  demand  of  all  moneys,  debts,  obligations,  and  demands,  of 
whatever  nature  and  character,  now  due,  or  which  may  thereafter 
become  due,"  from  such  corporation  to  the  obligee,  is  not  limited 
to  the  indebtedness  then  existing,  but  covers  that  and  all  sales 
thereafter  made  to  the  corporation  b^  the  obligee,  on  credit  in  the 
dae  course  of  business,     (p.  198.) 

GlJABAirrY— Oontinning— Must  be  Reasonable  as  to  Time 
and  Amount. — If  a  contract  of  guaranty  is  continuing  or  unlimited,  as 
to  period  of  time  or  amount,  such  time  and  amount  must  be  rea- 
sonable under  the  circumstances  of  the  particular  ease.    (p.  200.) 

OUABAirnr — Oontlniiing— Revocation^ — ^A  contract  of  guar- 
anty entered  into  to  induce  the  obligee  to  continue  to  sell  goods 
te  the  obligor  and  guaranteeing  payment  of  all  debts  now  due,  or 
which  may  thereafter  become  due  from  the  latter  to  the  former, 
may  be  revoked  or  withdrawn  at  any  time  upon  notice  to  the  ob- 
ligee, and  the  obligor's  liability  will  then  cover  only  such  indebted* 
ness  on  sales  as  are  made  previous  to  such  notice,    (p.  200.) 

GUABAKTY— Default  of  Fxlncipal— Notice^ — ^If  a  contract  of 
gnaranty  is  a  collateral  continuing  one,  the  guarantor  is  entitled 
to  reasonable  notice  of  the  default  of  the  principal  debtor,  but 
failure  of  the  obligee  to  give  such  notice  can  be  availed  of  oiJy  to 
the  extent  of  actual  loss  or  damage  suffered  by  ihe  guarantor 
therefrom,     (p.  201.) 

GUABANTT— -Default  of  PrindiMa—Biirden  of  Proof.— If  a 
guarantor  seeks  to  relieve  himself  from  liability  upon  the  ground 
that  notice  of  the  default  of  the  principal  debtor  was  not  given 
him  in  a  reasonable  time,  the  burden  of  proof  rests  upon  him  to  * 
show  failure  to  give  notice  and  consequent  injury  by  the  loss  of  th«» 
whole  or  a  part  of    the  debt    for   which  he  stood  as    snrety.     Such 
failure  to  give   notice   resulting   in    damage    is   matter  of   defense. 
(p.  202.) 

GUARANTY — Notice  of  Default  of  Principal  Debtor  need  not 
be  given  by  the  obligee  in  a  contract  of  guaranty  to  the  obligor 
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wh«ii  the  latter  has  aotice  from  an  independent  source^  or  where 
it  ia  his  duty  nnder  the  law  to  take  notice,     (p.  203.) 

COSPOBATIONS— Knowledge  of  Birectozs — ^Presmnption. — 
Directors  in  a  corporation  are  conclusively  presumed  to  know  its 
eoBdition  Unaneially,  its  business,  its  receipts  and  expenditures, 
aad  all  the  general  facts  which  go  to  make  up  its  condition  and  busi- 
ness as  shown  by  the  entries  on  its  regular  books,     (p.  203.) 

GTCTABANTY— Directors  of  Corporation  as  Onarantors  When 
Okargeable  with  Notice. — ^Directors  of  a  corporation  as  guarantors 
of  all  indebtedness  which  thereafter  might  become  due  from  their 
corporation  to  the  obligee  in  the  contract  of  guaranty  are  charge- 
able with  notice  of  the  financial  condition  of  their  corporation,  the 
extent  of  the  indebtedness  under  their  contract,  and  of  the  default 
of  the  corporation,     (p.  203.) 

B.  London,  for  the  plaintiff  in  error. 

Tennej,  McConnell,  Coffeen  &  Harding,  for  the  defendant  in 
error. 

•■^  RICKS,  J.  Plaintiff  in  error'B  contention  is,  that  the 
superior  and  appellate  courts  erred  in  construing  the  guaranty 
to  cover  purchases  made  by  the  Bemer-Mayer  Company  after 
March  19,  1897 — ^the  date  of  the  guaranty.  This  question  was 
raised  by  a  holding  presented  to  the  court  and  refused,  to  the 
effect  that  the  guaranty  only  covered  all  indebtedness  existing 
at  the  time  of  its  date.  This  •'^  contention,  we  think,  is  with- 
out merit.  The  preamble  of  the  instrument  recites  that  the 
parties  to  the  guaranty  **desire  that  the  said  National  Lead 
Company  shall  continue  to  sell  goods  to  the  said  Bemer-Mayer 
Company,  and  have  requested  it  so  to  do,*'  and  the  language 
of  flie  guaranty  itself  purports  to  cover  all  debts,  of  whatever 
nature  or  character,  *'now  due  or  which  may  hereafter  become 
due  from  said  Bemer-Mayer  Company  to  the  said  National 
Lead  Company.*'  As  was  said  by  the  appellate  court:  ''Look- 
ing at  the  instrument  as  a  whole,  it  is  certainly  open  to  the 
construction  that  it  was  intended  to  cover  debts  not  only  due 
but  which  might  become  due  thereafter,  in  pursuance  of  the 
ezpresfl  wish  of  the  guarantors  that  the  lead  company  should 
continue  to  sell  goods  to  the  Bemer-Mayer  Company.  It  can- 
not fairly  be  said  that  the  recitals  limit  the  guaranty  to  said 
present  indebtedness,  as  counsel  contends.** 

It  is  next  urged  that  the  guaranty  in  question  does  not  ap- 
ply to  or  cover  sales  made  by  the  defendant  in  error  to  the 
Bemer-Mayer  Company  upon  thirty  days*  credit,  and  that  as 
the  entire  demand  is  for  goods  so  sold,  the  defendant  in  error 
ought  not  to  recover  on  the  guaranty.  This  question  was  raised 
in  the  trial  court  by  plaintiff  in  error  requesting  the  court  to 
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hold^  as  a  matter  of  law^  that  plaintiff  in  error  was  not  liable 
to  defendant  in  error  ^'for  goods  sold  and  delivered  by  said 
National  Lead  Company  to  the  Bemer-Mayer  Company  upon 
thirty  days'  credit/'  This  holding  the  court  refused.  In  sup- 
port of  this  contention  plaintiff  in  error  cites  Miller  v.  Stewart^ 
9  Wheat.  680,  Shreffler  v.  Nadelhoffer,  133  111.  636,  23  Am.  St 
Bep.  626,  25  N.  E.  630,  and  other  cases,  wherein  the  proposi- 
tions are  announced  and  held  that  the  '^liability  of  a  surety  is 
not  to  be  extended  by  implication  beyond  the  terms  of  the 
contract/'  and  that  the  surety  or  guarantor  will  not  be  held 
answerable  unless  the  contract  is  strictly  pursued.  We  are 
unable  to  see  how  this  court  is  aided  or  plaintiff  in  error  bene- 
fited by  the  rules  here  invoked.  •**  They  can  only  be  applied 
when  it  is  determined  what  is  the  legal  effect  of  the  guaranty 
in  question,  or,  in  other  words,  the  scope  of  the  undertaking  of 
the  guarantors.  The  contract  must  be  construed  by  and  from 
its  own  terms  and  provisions,  as  far  as  they  furnish  a  guide, 
and  in  aid  thereof  the  circumstances  of  the  making  of  the 
contract  may  be  taken  into  consideration.  By  the  express 
words  of  the  contract  the  makers  guarantee  the  ^'payment, 
upon  demand,  of  all  moneys,  debts,  obligations  and  demands, 
of  whatever  nature  or  character,  now  due  or  which  may  here- 
after become  due  from  the  Bemer-Mayer  Company.*'  The  lan- 
guage is  broad,  and  if  given  the  interpretation  it  would  usually 
import,  must  be  held  to  cover  not  only  the  indebtedness  exist- 
ing at  the  time  of  the  execution  of  the  guaranty  and  might 
then  be  due  or  might  thereafter  become  due,  but  also  such 
indebtedness  as  might,  in  due  course  of  trade,  thereafter  be 
created  and  become  due.  If  a  guaranty  is  clear  in  its  terms 
it  must  be  interpreted  and  construed  according  to  the  language 
used;  "that  is  to  say,  the  parties  must  be  presumed  to  have 
meant  that  which  their  language  clearly  imports.  It  is  not 
what  one  of  the  parties  may  have  intended,  but  what  is  shown 
by  the  contract  to  have  been  the  intention  of  both  parties": 
Peoria  Sav.  etc.  Trust  Co.  v.  Elder,  165  111.  55,  45  N.  E.  1083. 
Upon  examination  of  the  contract  in  question  it  appears, 
from  its  recftals,  that  defendant  in  error  had  sold  and  deliv- 
ered goods  to  the  Bemer-Mayer  Company  on  open  account, 
and  that  the  latter  owed  the  defendant  in  error  for  goods  so 
sold  and  for  other  accounts.  It  also  appears  that  the  guaran- 
tors were  "interested  in  the  said  Bemer-Mayer  Company,  as 
stockholders  and  directors  thereof" ;  that  defendant  in  error  had 
refused  to  permit  the  indebtedness  of  the  Berner-Mayer  Conai- 
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ftaj  to  increase  until  the  present  indebtedness  was  amplf  se- 
cared;  that  the  guarantors  desired  that  the  defendant  in  error 
ihoold  continne  to  sell  goods  to  the  said  Bemer-Mayer  Com- 
panj,  ^"^  and  so  requested;  that  the  guarantors  agreed  to 
famish  to  defendant  in  error  security  of  all  accounts,  ''due 
and  to  become  due.''  From  these  recitals  it  is  evident  that 
plaintiff  in  error  and  his  coguarantors  knew,  not  only  that  de- 
fendant in  error  had  been  selling  the  Bemer-Mayer  Company 
goods  upon  open  account,  but  that  these  accounts  so  existing 
comprised  both  classes  of  debts — that  is,  those  that  were  due  and 
those  that  were  not  due  but  were  to  become  due.  Furthermore, 
18  directors  of  the  Bemer-Mayer  Company  it  was  the  duty  of  the 
guarantors  to  have  knowledge  of  its  affairs  and  the  nature, 
eitent  and  character  of  its  indebtedness,  and  the  recitals  of 
their  undertaking  tend  most  strongly  to  show  that  they  did 
know.  They  desired  defendant  in  error  to  continue  to  extend 
credit  to  the  Bemer-Mayer  Company,  and  agreed  that  they 
would,  on  demand,  pay  defendant  in  error  all  moneys,  debts, 
obligations  and  demands,  of  whatever  nature  or  character,  then 
due  or  that  might  thereafter  become  due.  Their  guaranty  was 
not,  by  such  language,  limited  to  sales  on  open  account  that 
Aovli  be  payable  by  the  Bemer-Mayer  Company  upon  demand 
of  defendant  in  error,  but  ''moneys,  debts,  obligations  and  de- 
mands, of  whatever  nature  or  character";  nor  such  debts  or 
obligations,  only,  as  defendant  in  error  could  any  moment  de- 
mand and  thereby  make  due,  but  the  guarantors  would^  on  d^ 
mand,  pay  the  debts,  obligations  and  demands  due  and  there- 
after to  become  due.  The  general,  and  we  may  say  the  sole, 
object  of  the  guarantors  was  to  obtain  from  defendant  in  error 
the  further  continuation  of  sales  to  the  Bemer-Mayer  Com- 
pany on  time.  Defendant  in  error  needed  no  guaranty  if  it 
vas  to  sell  for  cash,  and  the  use  of  the  words  "obligations  and 
demands,  of  whatever  nature  or  character,"  in  conjunction  with 
the  words  "all  moneys,  debts,"  would  seem  useless  and  meaning- 
ks8  unless  the  parties  contemplated  that  the  goods  to  be  sold 
on  credit  would  be  upon  the  usual  terms  of  credit,  or  that 
notes  or  other  evidences  *•*  of  the  indebtedness  arising  fro^l 
such  sales  might  be  taken  by  defendant  in  error,  otherwise  "all 
moneys  and  debts"  would  have,  according  to  plaintiff  in  error^s 
cimtention,  been  descriptive  of  the  full  extent  of  their  under- 
taking of  payment 

Counsel  for  plaintiff  in  error  says  that  the  guarantors  should 
have  had  the  right  to  go  to  defendant  in  error  at  any  time 
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and  require  defendant  in  error  to  demand  payment,  and  it 
not  paid  by  the  Berner-Mayer  Company  the  guarantors  should 
have  had  the  right  to  pay  at  once,  and  be  subrogated.  They 
might  have  had  that  right  if  they  had  so  contracted^  hut  we  are 
unable  to  construe  the  contract  before  us  as  so  providing  or  in- 
tending. 

It  is  said  in  support  of  this  contention,  that  if  this  contract 
is  held  to  be  a  continuing  guaranty  and  to  be  applicable  ta 
sales  upon  thirty  days*  credit,  then,  in  law,  there  is  no  pro- 
tection to  the  guarantor,  and  that  defendant  in  error  might  as 
well  have  sold  on  ten  or  thirty  years*  time  as  upon  thirty  days' 
time.  This  contention  is  not  sound.  We  think  the  greater 
weight  of  authority  is  agreed  that  where  the  guaranty  is  a  con- 
tinuing one,  and  is  unlimited  as  to  duration  and  amount  for 
which  the  guarantor  will  be  liable,  such  time  and  amount  must 
be  reasonable,  under  the  circumstances  of  the  particular  case: 
Lehigh  Coal  Co.  v.  Scallen,  61  Minn.  163,  63  N.  W.  245;  14 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1140.  The  guarantor! 
could  have  limited  their  undertaking  both  as  to  time  ami 
amount  had  they  seen  fit  to  do  so,  but  from  a  reading  of  tha 
guaranty  it  would  seem  that  their  desire  and  intention  wei^» 
that  both  should  be  unlimited. 

Nor  were  the  guarantors  without  reasonable  protection  againsi 
the  acts  of  the  Berner-Mayer  Company  under  the  contract  ai^ 
it  is  construed  by  us.  As  to  all  the  indebtedness  created  after 
the  execution  of  the  guaranty  the  undertaking  was  collateral 
and  continuing,  and  could  be  revoked  or  withdrawn  at  any 
time  thereafter  upon  notice  to  defendant  in  error,  and  the- 
guarantors'  liability  **"*  would,  in  such  case,  only  cover  ihfr 
sales  made  pursuant  to  it  and  before  the  notice:  14  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  1160,  and  authorities  cited. 

The  case  of  Hunt  v.  Smith,  17  Wend.  179,  31  Am.  Dec.  296.. 
is  mainly  relied  on  by  plaintijBt  in  error  in  support  of  his  con  • 
tention.  We  have  examined  that  case  and  do  not  think  it  appli  • 
cable  to  the  guaranty  before  us.  In  the  case  cited  the  guaranty 
was  an  express  imdertaking  to  pay  for  goods  that  might  b* 
furnished  a  proposed  purchaser  to  the  amount  of  seventy  dol  • 
lars,  and  concluded  with  the  expression,  "and  I  will  be  responsi 
ble  to  you  for  that  sum.'*  Goods  were  sold,  relying  on  thai 
guaranty,  on  thirty  days'  credit,  and  the  court  held  that  tht 
guaranty  did  not  cover  such  sales.  A  marked  difference  wiTI 
be  found  between  the  guaranty  there  and  the  one  at  bar.  Iji 
Hunt  V.  Smith  there  was  a  direct  and  absolute  imdertaking  t»  ^ 
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pay  to  the  amount  in  the  guaranty^  and  the  guaranty  was  an 
accommodation  one,  in  which  the  guaranty  had  no  show  of  in» 
teiest,  while  in  the  case  at  bar  the  guarantors,  as  shown  by  the 
recitals  in  the  instrument  of  guaranty,  were  in  fact,  though  not 
in  law,  the  persons  to  whom  and  for  whose  benefit  the  sales 
were  to  he  made.  They  were  both  directors  and  stockholders  of 
the  Bemer-Mayer  Company,  and  were  making  a  personal,  stren- 
uous effort  and  extending  their  personal  credit  in  their  en- 
deavor to  carry  the  failing  business  of  the  Bemer-Mayer  Com- 
pany. Its  credit  was  then  impugned  and  impaired,  and  they 
were  vitally  interested  in  maintaining  and  continuing  the  credit, 
and,  as  it  seems  to  us,  the  whole  consideration  to  the  guarantors 
was  that  defendant  in  error  should  sell  to  the  Berner-Mayer 
Company  on  credit 

Plaintiff  in  error  contends  that  he  was  entitled  to  timely 
notice  of  the  default  of  the  Bemer-Mayer  Company,  and  that 
as  notice  was  not  given  for  about  a  year  and  a  half  after  the 
failure  and  assignment  of  said  company,  he  is  released.  Plain- 
tiff in  error  offered  a  holding  that  it  was  the  duty  of  defend- 
ant in  error  to  give  hirn  ®8®  ^'notice  of  the  default  of  the  Bemer- 
Mayer  Company  within  a  reasonable  time,''  and  also  offered 
another  holding  to  the  effect  that  although  plaintiff  in  error 
was  a  stockholder  and  director  of  the  Bemer-Mayer  Company, 
such  fact  woxild  not  relieve  defendant  in  error  from  its  duty 
to  give  timely  notice  of  the  default;  and  further  asked  the 
court  to  hold  that  the  burden  of  proof  was  upon  the  defend- 
ant in  error  to  show  that  it  had  given  notice  of  default  within 
a  reasonable  time.    The  court  refused  these  holdings. 

The  general  rule  undoubtedly  is,  that  where  the  guaranty, 
as  here,  is  a  collateral,  continuing  one,  the  guarantor  is  entitled 
to  reasonable  notice  of  the  default  of  the  principal  debtor: 
Taussig  T.  Eeid,  146  111.  488,  36  Am.  St  Rep.  604,  32  N.  E. 
918.  Tlie  purpose  of  this  notice  is  to  enable  the  guarantor,  if 
he  elects  to  pay  the  guaranty  and  at  once  proceed  against  the 
principal  debtor,  to  reimburse  himself  for  the  moneys  thus 
paid.  The  right  to  this  notice  is  not  an  absolute  right,  how- 
ever^ in  the  sense  that  the  failure  to  give  it  will,  in  all  cases 
and  under  all  circumstances,  release  the  guarantor,  but  it  is 
a  relative  right,  and  the  failure  to  give  it  can  only  be  availed 
of  when  it  is  made  to  appear  that  the  guarantor  has  suffered 
loss  by  such  failure:  Taussig  v.  Bcid,  146  111.  488^  36  Am. 
St  Rep.  504,  32  N.  E.  918.  If  at  the  time  of  the  default  of 
the  principal  debtor  the  latter  is  insolvent,  so  that  the  creditor 
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cannot  collect  his  debt  or  any  part  thereof ,  the  failure  to  give 
notice  of  the  default  can  work  no  injury  to  him,  and  therefore 
such  failure  would  be  no  defense.  There  must  not  only  be  a 
want  of  notice  within  a  reasonable  time,  but  also  some  actual 
loss  or  damage  thereby  caused  to  flie  guarantor,  and  if  such  loss 
or  damage  does  not  go  to  the  whole  amount  of  the  claim,  but 
is  only  to  a  part,  the  guarantor  is  not  wholly  discharged,  but 
only  pro  tanto.  Before  a  guarantor  can  be  discharged  by  the 
failure  of  the  creditor  to  give  notice,  it  is  incumbent  upon  the 
guarantor  to  show  that  he  is  prejudiced  by  such  failure :  Bhett 
V.  Poe,  2  How.  457 ;  14  Am.  &  Eng.  ^'^  Ency.  of  Law,  2d  ed., 
1152.  Such  being  the  rule,  it  would  seem  that  the  question  of 
notice  or  want  of  notice  is  a  matter  of  defense.  The  guarantee 
has  made  a  case  by  showing  a  guaranty  broad  enough  to  cover 
the  transaction,  and  a  sale  or  sales  in  compliance  with  and  in 
reliance  upon  the  guaranty  and  the  default  of  the  principal, 
and  if  the  guarantor  seeks  to  relieve  himself  from  the  liability, 
and  upon  the  ground  that  notice  of  the  default  was  not  given 
him  within  a  reasonable  time,  the  burden  rests  upon  him  to 
show  the  failure  to  give  the  notice,  and  the  consequent  injury 
by  the  loss  of  the  whole  or  a  part  of  the  debt  for  which  he 
stood  as  surety :  Furst  etc.  Mfg.  Co.  v.  Black,  111  Ind.  308,  12 
N.  E.  504;  Ehett  v.  Poe,  2  How.  457;  Voltz  v.  Harris,  40  IlL 
155 ;  Farmers'  etc.  Bank  v.  Kercheval,  2  Mich.  505. 

In  Furst  etc.  Mfg.  Co.  v.  Black,  111  Ind.  308,  12  N.  E.  604, 
the  court  say:  "The  failure  to  give  notice,  and  the  resulting 
damages,  were,  however,  matter  of  defense.**  In  the  case  at 
bar  evidence  was  oflfered  by  plaintiflE  in  error  for  the  purpose 
of  showing  failure  to  give  notice  of  default  and  consequent  in- 
jury.   The  evidence  was  objected  to  and  the  objection  sustained. 

The  entire  offer  as  made  by  plaintiff  in  error  was,  that  he 
had  no  notice  until  December,  1898,  that  credit  had  been  ex- 
tended by  defendant  in  error  to  the  Bemer-Mayer  Company 
subsequent  to  the  date  of  the  guaranty  sued  on,  and  had  no 
notice  of  the  default  of  the  Bemer-Mayer  Company  until  the 
same  date;  that  the  Bemer-Mayer  Company  was  in  possession 
of  a  large  amount  of  goods,  and  continued  to  do  business  in 
Chicago,  New  York  and  Brookl3m  until  December  17,  1897, 
and  was  in  possession  of  enough  goods  during  aU  the  time  that 
intervened  from  the  making  of  the  guaranty  until  December 
17,  1897 — ^the  date  upon  which  it  made  an  assignment — ^to 
have  satisfied  the  claim  of  defendant  in  error. 
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A  creditor  is  not  required  to  give  notice  of  default  to  a 
^arantor  where  the  guarantor  has  notice  from  an  independent 
•■*  source^  or  where  it  is  his  duty,  under  the  law,  to  take  no- 
tice, or,  in  other  words,  where,  in  law,  he  is  chargeable  with 
notice.  The  law  does  not  require  a  useless  act.  In  the  case  at 
bar  the  guarantors,  by  their  written  guaranty,  styled  themselvea 
as  both  directors  and  stockholders  of  the  Bemer-Mayer  Com- 
pany. Ab  directors  it  was  their  duty  to  know  the  liability  and 
financial  condition  of  the  company,  and  from  the  recitals  in 
the  guaranty  they  did  know,  at  the  time  the  guaranty  was 
made,  that  the  company  was  in  debt  to  defendant  in  error  to 
mch  an  extent,  and  its  financial  condition  and  character  had 
then  become  such,  that  defendant  in  error  would  not  extend  it 
further  credit  without  the  guaranty  in  question.  In  Bhett  y. 
Poe,  2  How.  457,  in  discussing  a  similar  question  to  the  one 
here  presented,  it  is  said  (p.  483) :  "If  the  drawer  of  the  bill 
was  in  truth  the  partner  of  the  acceptor,  either  generally  or  in 
the  single  adventure  in  which  the  bill  made  a  part,  in  that 
event  notice  of  dishonor  of  the  bill  by  the  holder  to  the  drawer 
need  not  have  been  given.  The  knowledge  of  one  partner  was 
tiie  knowledge  of  the  other,  and  notice  to  one  notice  to  the 
other.**  Mr.  Thompson,  in  his  work  on  Corporations,  in  speak- 
ing of  the  duties  of  directors  of  corporations,  uses  the  follow- 
ing language:  "It  is  a  sound  view^  at  least  in  so  far  as  the 
question  respects  the  rights  of  third  parties,  that  the  directors 
of  a  corporation  are  in  law  conclusively  presumed  to  know  its 
condition,  its  business,  its  receipts  and  expenditures,  and  all 
the  general  facts  which  go  to  make  up  that  condition  and  busi- 
ness, as  shown  by  the  entries  on  its  regular  books.  The  rea- 
son of  this  is,  that  it  is  their  duty  to  know  these  things  in  the 
exercise  of  their  official  functions.  This  doctrine  is  said  to 
be  Ane  founded  in  public  policy,  essential  to  the  safety  of  third 
persons  in  their  dealings  with  corporations,  and  to  the  protec- 
tion of  stockholders  interested  in  the  welfare  and  safe  man- 
agement of  corporations'*:  4  Thompson  on  Corporations,  4024. 
To  the  same  •••  effect  is  the  case  of  United  Society  of  Shakers 
T.  Underwood,  9  Bush,  609,  15  Am.  Rep.  731. 

We  think,  under  the  facts  disclosed  by  the  record  in  this 
case,  that  the  rule  announced  by  Mr.  Thompson,  supra,  is  ap- 
plicable. Plaintiff  in  error,  by  his  written  guaranty,  declared 
himself  both  a  stockholder  and  a  director  of  the  defaulting 
company.  He  knew,  then,  that  it  was  in  embarrassed  circum- 
stances and  that  it  required  the  guaranty  of  the  men  compos- 
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ing  its  ^ectorate  to  enable  it  to  continue  its  businesa.  It 
would  seem,  too,  from  the  express  language  of  the  guaranty^  fhafe 
the  recitals  and  undertakings  of  the  guarantors  in  that  v^ 
stnunent  were  the  consideration  upon  which  defendant  in  error 
accepted  the  guaranty  and  continued  the  sales  under  it.  The 
record  showing^  as  we  think  it  does,  that  the  sales  made  after 
the  guaranty  were  in  the  due  course  of  business  and  within  the 
terms  of  the  guaranty  with  defendant  in  error,  it  is  our  duty 
to  hold  that  plaintiff  in  error  was  bound  to  take  notice,  and  will 
be  presumed  to  have  had  notice,  of  the  extent  of  the  purchasea- 
made  by  the  Bemer-Mayer  Company  under  the  guaranty,  and 
of  its  default  in  payment. 

In  this  view  of  the  case,  the  refusal  of  the  court  to  admit 
the  evidence  offered,  if  error  at  all,  was  harmless.  The  lecs 
ord  shows  that  the  last  item  of  defendant  in  error's  account  did 
not  become  due  until  December  9,  1897,  and  on  the  17th  of 
the  same  month — eight  days  after  the  default — ^the  Bemer- 
Mayer  Company  made  an  assignment  for  the  benefit  of  ita 
creditors  and  less  than  nine  per  cent  of  its  indebtedness  was 
realized  from  its  assets.  The  duty  of  defendant  in  error  to 
make  demand  of  payment  and  give  notice  of  default  did  not» 
if  at  all,  arise  until  within  a  reasonable  time  after  the  trana- 
actions  with  the  Bemer-Mayer  Company,  based  upon  the  guar* 
anty,  were  closed :  Ferst  v^  Blackwell,  39  Fla.  621,  22  South. 
892;  Douglas  v.  Beynolds,  7  Pet.  113;  Montgomery  v.  Kellogg^ 
43  Miss.  486,  5  Am.  Bep.  508.  The  day  after  the  assignment 
defendant  in  error  began  ®^  an  attachment  against  the  Ber- 
ner-Mayer  Company,  but  received  nothing  by  it,  receiving  only 
its  per  cent  of  the  general  distribution  under  the  assignment* 
Under  such  conditioxLs  we  would  not  be  prepared  to  say  that 
the  offer  made  by  plaintiff  in  error  as  to  the  financial  condition 
of  the  Bemer-Mayer  Company  between  the  date  that  the  debta 
became  due,  December  9,  1897,  and  the  date  of  the  assignment 
of  the  company  (the  17th),  was  suflBcient  evidence  upon  that 
question  to  relieve  him  from  liability,  even  if  the  plaintiff  in 
error  had  been  entitled  to  notice.  The  rule  is,  that  the  plain- 
tiff in  error  must  have  shown  the  Bemer-Mayer  Company  had 
euiBcient  goods  between  those  dates  that  plaintiff  in  error,  by 
receiving  notice,  could  have  realized  the  debt,  or  some  portion 
of  it,  that  was  lost  by  the  failure  to  give  the  notice.  The  mere 
offer  to  show  that  it  was  in  possession  or  goods  of  a  large  or 
small  amount,  taken  in  connection  with  its  failure  and  the  pay- 
ment of  but  so  small  a  per  cent  of  its  indebtedness  under  the 
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tflrigiuneni^  would  contradict  any  preBumption^  arising  from 
the  mere  possession  of  a  large  amount  of  goods^  that  plaintiff 
in  error  could  have  realized  the  debt  by  timely  notice  and  ac- 
tion, or  that  plaintiff  in  error^  by  notice,  could  have  paid  and 
ttved  himself. 
The  judgment  of  the  appellate  court  is  aflSrmed. 


A  Contract  of  Qwiranfff  must  be  eonstmed  by  tbe  same  rales  which 
Are  applied  in  the  eonstruetion  of  other  written  agreements,  al* 
ckoa^h  the  guarantor  is  entitled  to  stand  npon  the  striet  terms  of 
fiia  contract:  London  etc.  Bank  v.  Parrott,  125  Gal.  472,  73  Am.  8t. 
Bep.  64,  58  Pac.  164;  Hooper  v.  Hooper,  81  Md.  155,  48  Am.  St 
Sep.  496,  81  Atl  508;  Crane  Go.  ▼.  Bpecht,  89  Neb.  123,  48  Am. 
8t.  Sep.  562y  67  N.  W.  1015.  As  to  what  amounts  to  a  continuing 
guaranty  and  as  to  what  does  not,  see  Sherman  v.  MuUoy,  174  Mass. 
41,  75  Am.  St.  Bep.  286^,  54  N.  E.  345;  First  Gommercial  Bank  y.  Tal- 
bert,  103  Mich.  625,  50  Am.  St.  Bep.  385,  61  N.  W.  888:  Taussig  ▼• 
Beid,  145  HL  488,  36  Am.  St.  Bep.  504,  32  N.  £.  018;  Mathews  ^. 
Phelps,  61  Mich.  327,  1  Am.  St.  Bep.  581,  28  N.  W.  108;  Hotchkias  ▼. 
Barnes,  34  Conn.  27,  91  Am.  Dec.  713;  note  to  Columbus  Sewer-P^»e 
Co.  T.  Ganser,  55  Am.  Bep.  701-703.  And  as  to  the  necessity  of  giv- 
ing notice  of  default,  see  Welch  y.  Walsh,  177  Mass.  555,  89  Am. 
8t  Bep.  302,  59  N.  £.  440;  Taussig  v.  Beid,  145  HI.  488,  36  Am. 
8t  Bep.  504,  32  N.  £.  918;  German  Sav.  Bank  v.  Drake  Booflng  Co.,  113 
Iowa,  184^  84  Am.  fit.  Bep.  335,  83  N.  W.  960:  Bishop  ▼.  Eaton, 
161  Mass.  496,  42  Anu  St.  Bep.  437,  37  N.  £.  665. 
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t20T  m.  180,  69  N.  B.  906.1 

DOMZOHS— Presmnption  of  Oontlnnaiioe  of« — ^When  a  real- 
deaee  is  once  established,  the  presumption  is  that  it  continues,  and 
ths  bordoB  of  proof  is  on  the  party  who  claims  that  it  has  been 
changed.     (p.>206.) 

DOHIOILE  OB  ESSIDBNCE — ^Byldence  of  Obange  of. — 
"Where  the  declarations  of  a  {Mirty  are  admitted  in  OYidenee  to  show  a 
change  of  residence,  they  are  not  oonsidered  as  a  high  class  of 
erideace  and  are  entitled  to  little  weight  when  his  acts  are  not 
consistent  with  them.     (p.  206.) 

DOMICIIkB  OB  BE8IDEKCE.— To  Bring  About  a  Change  of 
Iwldsncs^  an  intention  to  change  is  not  sufficient,  but  the  change 
mist  be  actually  made,  which  can  only  be  by  abandoning  the  old 
iod  permanently  locating  in  the  new  place  of  residence,     (p.  207.) 

DOMIOIIiB  OB  BESIDEKCE— When  not  Changed. — ^Though  a 
person  intends  to  change  his  residence  from  A  to  B  in  the  near 
future,  yet  if  his  going  from  the  former  to  the  latter  place  is  be- 
caiue  of  his  sudden  Ulnesa  and  in  order  that  it  may  be  better 
treated,  and  such  illness  proves  fatal .  in  a  few  days,  no  change 
tf  residence  is  effected,  and  he  must  be  regarded  as  a  resident  of 
A  at  the  time  of  his  decease,     (p.  209.) 
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OIHEBITANOE    TAXES— Property    Oonyeyed    in    LifetiiBi^ 

wben  Subject  to. — If  real  property  ie  conveyed  with  a  parol  agree- 
ment or  understanding  that  the  grantor  shall  retain  the  right  o£ 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  dnr- 
ing  his  life,  it  is,  after  his  death,  sabject  to  the  inheritanee  tax  to 
the  extent  of  the  part  so  retained,     (p.  210.) 

INHEBITANOE  TAXES  on  Lands  Flaoed  by  tlia  Onntor  In 

a  Partnership. — If  a  father  and  hia  sons  form  a  partnership  and  on 
the  same  day  he  conveys  real  property  to  them,  the  income  from 
which  is  ever  afterward  dnrins  his  life  earried  to  the  partnership 
account,  such  lands,  after  his  death,  are  subjeet  to  the  inheritanee 
taxes  to  the  extent  of  his  interest  or  share  in  such  partnership,  (pw 
230.) 

Appeal  from  a  judgment  of  the  conniy  court  of  Hendeiaoii 
county  holding  that  the  estate  of  Robert  Moir  was  not  subject  to 
inheritance  taxes,  on  the  ground  that  he  died  a  resident  of 
Burlington,  Iowa. 

H.  J.  Hamlin,  attorney  general,  and  J.  W.  Gordon^  state's 

attorney,  for  the  appellant 

H.  B.  Safford  and  B.  J.  Grier,  for  the  appellee. 

*8*  HAND,  C.  J.  The  controlling  questions  of  law  and 
fact  arising  on  this  record  lie  within  a  very  narrow  compass. 

1.  Was  Bobert  Moir  a  resident  of  Henderson  county  at  the 
time  of  his  death?  Mr.  Moir  had  lived  in  that  county  for 
many  years,  and  when  a  residence  is  once  established  the  pre- 
sumption is  that  it  continues,  and  the  burden  of  proof  is  upon 
the  party  to  show  a  change  who  claims  a  residence  once  estab- 
lished has  been  changed :  10  Am.  ft  Eng.  Ency.  of  Law,  2d  ed., 
6.  In  this  case  the  evidence  relied  upon  to  show  a  change  of 
residence  of  Mr.  Moir  from  Oquawka  to  Burlington  consisted 
wholly  of  the  proven  declarations  of  the  deceased.  While  such 
declarations  are  admissible  in  evidence,  they  are  not  considered 
a  high  class  of  evidence,  and  when  the  acts  of  the  party  are 
inconsistent  with  his  declarations  the  declarations  are  entitled 
to  but  little  weight :  Kreitz  v.  Behrensmeyer,  126  111.  141,  8  Am. 
St.  Rep.  349,  17  N.  B.  232.  The  record  is  voluminous,  and  to 
set  out  in  this  opinion  the  declarations  of  Mr.  Moir  testified 
to  by  the  numerous  witnesses  who  testified  upon  that  subject 
would  serve  no  useful  purpose.  SuflBce  it  to  say,  it  is  clear 
therefrom  that  the  deceased  had  made  up  his  mind  to  go  to 
Burlington  and  make  his  home  with  his  daughter  at  that  place 
at  some  time  in  the  future  not  far  remote  from  the  time  when 
he  actually  went  to  Burlington.  The  evidence  of  all  the  wit- 
nesses on  that  point,  with  one  or  two  exceptions,  agrees,  how- 
ever, that  at  the  several  times  upon  which  he  spoke  upon  the 
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rabject  he  said  he  wotdd  go  to  Burlington  when  the  bnsinesa 
with  which  he  was  then  connected  was  closed  up.    The  busi- 
ness ^^^  of  himself  and  sons  at  Oquawka,  during  the  fall  of 
1901^  was  in  process  of  settlement  preparatory  to  the  con- 
templated change.    No  new  goods  were  being  bought  for  the 
store  which  they  were  carrying  on  at  that  place,  and  the  de- 
positors in  the  bank  were  being  paid  off  preparatory  to  trans- 
ferring the  assets  of  the  bank  to  a  national  bank  which  was 
being  organized  at  Oquawka  to  take  on  its  business.    The  busi- 
ness was  not,  however,  closed  up  at  the  time  the  deceased  went 
to  Burlington,  and  it  is  admitted  that  the  yarious  enterprises 
in  which  Mr.  Moir  was  engaged  continued  to  be  carried  on  by 
his  sons  until  some  weeks  after  the  death  of  Mr.  Moir.    The 
timey  therefore,  when  the  deceased  had  determined  to  change 
his  residence  had  not  arrived  at  the  time  he  went  to  Burlington. 
To  bring  about  a  change  of  residence  it  is  necessary  that  there 
be  not  only  an  intention  to  change  the  residence,  but  the  change 
must  actually  be  made^  which  can  only  be  effected  by  abandon- 
ing the  old  and  permanently  locating  in  the  new  place  of  resi- 
dence.   We  are  strongly  impressed  that  the  deceased  intended 
to  make  the  change  so  soon  as  his  business  was  closed  up,  but  are 
equally  dear  that  such  intention  was  never  executed  by  a  per- 
manent abandonment  of  the  old  and  the  selection  of  a  new 
place  of  residence  by  Mr.  Moir.    It  appears  that  he  was  at  his 
home  in  Oquawka  on  the  7th  of  December,  1901;  that  he  was 
indisposed;  that  his  daughter  was  with  him;  that  Mr.  Tracy 
came  from  Burlington  on  the  afternoon  of  that  day  to  Oquawka, 
expecting  to  spend  the  following  day,  Sunday,  at  the  home  of 
the  decreed;  that  during  the  afternoon  Dr.  Fleming  was  tele- 
phoned to  come  to  Oquawka;  that  he  did  so  and  met  Dr.  Han- 
son at  the  residence  of  the  deceased;  that  after  consultation 
they  determined  that  Mr.  Moir  was  mainly  suffering  from  an 
ulcerated  tooth,  and  that  it  was  desirable  he  should  sto  his 
dentist  at  once,  who  resided  in  Burlington ;  that  thereupon  Mr. 
and  Mrs.  Tracy  returned  home,  the  deceased  going  with  them ; 
that  the  ^^  dentist  was  sent  for  and  met  him  at  the  house  of 
his  daughter,  and  that  other  complications  arising  and  Mr. 
Moir  growing  worse,  he  remained  at  the  Tracy  home  until  his 
death,  which  occurred  December  19,  1901.    It  is  plain  that 
Mr.  Tracy  and  wife  did  not  return  to  Burlington  in  company 
with  Mr.  Moir  by  reason  of  the  fact  that  after  Dr.  Fleming 
and  Dr.  Hanson  arrived  at  the  home  of  the  deceased  it  was 
then  agreed  the  time  had  come  when  the  contemplated  change 
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of  residence  should  be  made,  but  that  iiiejr  retanied  to  their 
home  and  took  the  deceased  with  them  in  order  that  the  de- 
ceased might  readily  reoeiye  the  medical  atteatum  which  it  wae 
thought  he  needed.  To  have  effected  a  change  of  residence  at 
that  time  it  was  necessary  that  Mr.  Moir  should  have  gone  to 
Burlington  wi&  the  fixed  intention  of  changing  his  residence — 
that  is,  wifli  tiie  intention  of  abandoning  his  <dd  residence  and 
taking  up  a  new  residence  in  Burlington.  The  clear  inference 
to  be  drawn  from  the  eridence  is,  that  the  deceaeed  went  to 
Burlington  for  the  purpose  of  receiTing  medical  treatment^ 
and  not  with  the  intention  of  effecting  a  change  of  residence. 
His  business  not  having  been  closed  up,  he  left  his  home,  and 
all  that  was  in  it,  as  it  had  existed  for  years,  his  unmarried 
daughter,  who  was  his  housekeeper,  and  his  servants,  remain* 
ing.  After  his  death  his  remains  were  laken  back  to  the  old 
home  and  a  funeral  was  there  held.  All  the  facts  show  that 
he  went  to  Burlinjjton  for  a  temporary  purpose,  and  not  with 
the  intention  of  making  said  cil^  his  permanent  future  resi- 
dence. 

The  terms  ''residence,"  "abode,*'  "domicile,"  and  kindred 
terms,  differ  somewhat  in  meaning,  but  when  used  in  statutes 
similar  to  the  one  in  force  in  this  state  providing  for  an  in- 
heritance tax,  have  frequently  been  held  to  be  synonymous:  10 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  9 ;  Cooley  on  Taxation,  2d 
ed.,  369 ;  Thomdike  v.  City  of  Boston,  1  Met.  242.  In  Hayes 
V.  Hayes,  74  IlL  312,  on  page  316,  it  is  said:  "To  effect  a 
change  of  *®*  domicile  there  must  be  an  actual  abandonment 
of  the  first  domicile,  coupled  with  an  intention  not  to  return 
to  it,  and  there  must  be  a  new  domicile  acquired  by  actual 
residence  within  another  jurisdiction,  coupled  with  the  inten- 
tion of  making  the  last  acquired  residence  a  permanent  home.** 

In  Du  Puy  v.  Wurtz,  53  N.  Y.  556,  on  page  661,  the  court 
say:  "To  effect  a  change  of  domicile  for  the  purpose  of  suc- 
cession there  must  be  not  only  a  change  of  residence,  but  an 
intention  to  abandon  the  former  domicile  and  acquire  another 
as  the  sole  domicile.  There  must  be  both  residence  in  the  al- 
leged adopted  domicile  and  intention  to  adopt  such  place  of 
residence  as  the  sole  domicile.  Sesidence  alone  has  no  effect 
per  se,  though  it  may  be  most  important  as  a  ground  from  which 
to  infer  intention.  Length  of  residence  will  not  alone  effect  the 
change;  intention  alone  will  not  do  it,  but  the  two  taken 
gether  do  constitute  a  change  of  domicile." 
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In  Thomdike  y.  City  of  Boston,  1  Met.  242,  which  was  an  ac- 
tion to  try  the  qnestion  whether  the  plaintifF,  who  had  left 
the  country  wilii  his  family,  was  liable  afterward  to  be  taxed 
as  an  inhabitant  of  the  place  of  hie  former  residence,  the  court, 
ipeaking  through  Chief  Justice  Shaw,  said  (p.  245) :  'T^e 
^estions  of  reaidence,  inhabitancy  or  domicile — for  although 
not  in  all  respects  precisely  the  same  they  are  nearly  so  and 
depend  upon  much  the  same  evidence — are  attended  with  more 
difficulty  than  almost  any  other  which  are  presented  for  ad- 
judication. No  exact  definition  can  be  given  of  domicile.  It 
depends  upon  no  one  fact  or  combination  of  circumstances,  but 
from  the  whole,  taken  together,  it  must  be  determined  in  each 
particular  case.  It  is  a  maxim  that  every  man  must  have  a 
domicile  somewhere,  and  also  that  he  can  have  but  one.  Of 
course,  it  follows  tiiat  his  existing  domicile  continues  until  he 
acquires  another;  and  vice  versa,  by  acquiring  a  new  domicile  he 
idinqoiBhes  his  former  one.  From  this  view  it  is  manifest  that 
very  slight  circumstances  *••  must  often  decide  the  question. 
It  depends  upon  the  preponderance  of  the  evidence  in  favor  of 
two  or  more  places,  and  it  may  often  occur  that  the  evidence 
of  facts  tending  to  establish  the  domicile  in  one  place  would  be 
entirely  conclusive  were  it  not  for  the  existence  of  facts  and 
dreomstancea  of  a  still  more  conclusive  and  decisive  character 
which  fix  it,  beyond  question,  in  another.  So,  on  the  contrary, 
very  slight  circumstances  may  fix  one's  domicile  if  not  con- 
trolled by  more  conclusive  facts  fixing  it  in  another  place.'' 

We  are  of  the  opinion  the  county  court  erred  in  holding  that 
Bobert  Moir  was  a  resident  of  the  state  of  Iowa  at  the  time  of 
his  death. 

8.  Was  the  real  estate  conveyed  by  the  deed  on  June  1, 
1898,  subject  to  an  inheritance  tax?  The  solution  of  that 
question  depends  upon  whether  said  conveyance  was  intended 
to  take  effect  in  possession  or  enjoyment  after  the  death  of 
Bobert  Moir.  If  it  was,  the  lands  transferred  by  said  deed 
tie  subject  to  an  inheritance  tax,  otherwise  not.  The  evi 
dence  shows  that  the  deed  and  the  copartnership  agreement 
were  executed  simultaneously;  that  "the  real  estate  was  not  a 
asset,  but  that  the  profits  from  the  real  estate  were 
into  the  copartnership  accoxmt,  and  that  Bobert  Moir» 
as  a  member  of  said  firm,  received,  from  the  time  of  the  execu* 
tioe  of  tiie  deed  to  the  time  of  his  death,  one-half  of  the  rents 
of  nid  lands.  If  the  rents  from  the  lands  had  been  reserved 
lij  Bobert  Moir,  during  his  life,  in  the  deed  or  by  other  writ- 

8t  Bap.,  Vol.  9»-14) 
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ing,  it  would  be  plain  that  the  deed  was  not  intended  to  takt 
effect  in  possession  or  enjoyment  during  the  life  of  the  grantoc 
If  that  was  the  intention  of  the  parties  to  the  deed^  can  an 
inheritance  tax  on  said  lands  he  defeated  by  reason  of  the  fad 
that  the  intention  to  postpone  the  possession  or  enjoyment  of 
the  lands  until  after  tiie  death  of  the  grantor  is  not  evidenced 
in  writing?  We  think  not.  If  the  failure  to  evidence  such 
intention  in  writing  would  defeat  the  ^^^  inheritance  tax,  such 
tax  could  be  defeated  in  every  case  by  the  parent  executing 
a  deed  to  his  children  and  prospective  heirs,  relying  upon  their 
parol  promises  to  account  to  him  for  the  rents  of  the  lands  con- 
veyed during  the  life  of  the  grantor.  In  this  case  the  grantor, 
by  virtue  of  the  partnership  with  his  sons,  who  were  the  gran- 
tees in  the  deed,  did  not  postpone  the  possession  or  enjoyment 
of  all  the  lands  until  after  the  death  of  the  grantor,  but  only 
the  one-half  part  thereof.  As  to  one-half  of  said  lands  the 
possession  and  enjoyment  thereof  were  postponed  during  the 
life  of  Bobert  Moir,  and  we  think,  by  reason  of  that  fact,  said 
one-half  was  subject  to  the  payment  of  an  inheritance  tax.  In 
Beish  V.  Commonwealth,  106  Pa.  St  521,  a  deed  in  fee  simple 
was  executed  and  a  bond  taken  for  the  payment  to  the  grantor, 
during  his  life,  of  one-half  of  the  net  income,  and  it  was  held 
the  deed  was  intended  to  take  effect  in  possession  or  enjoyment 
after  the  death  of  the  grantor,  and  the  estate  was  subject  to  an 
inheritance  tax.  In  Appeal  of  Seibert,  110  Pa.  St  329,  1  AtL 
346,  a  will  was  made  devising  real  estate,  and  the  testator  then 
made  a  deed  conveying  his  lands  to  persons  named,  to  be  dis- 
posed of  as  directed  in  his  wilL  The  land  was  held  subject  to 
an  inheritance  tax.  In  volume  24  of  the  first  edition  of  tlie 
American  and  English  Encyclopedia  of  Law  (page  464)  it  is 
announced  that  the  policy  of  the  law  will  not  permit  the  owner 
of  an  estate  to  defeat  the  plain  provisions  of  an  inheritance  law 
by  any  device  which  secures  to  him,  for  life,  the  income,  profits 
and  enjoyment  of  the  estate.  It  must  be  by  such  a  conveyance 
as  parts  with  the  possession,  the  title  and  the  enjoyment  in  the 
grantor's  lifetime. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded  to  that  court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 


The  Taxation  of  Inheritances  is  discussed  in  the  monograpliie  note 
to  State  ▼.  Hamlin,  41  Am.  St.  Rep.  580-585.  An  inheritance  tax 
If  not  on  property,  but  on  the  snccession:  Matter  of  Dowb,  167  N. 
T.  227,  82  Am.  St.  Bep.  509,  60  N.  £.  4S9.    Aa  to  the  neeeasity  ef 
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onifonn  operation  of  inheritance  tax  laws  on  different  persons  nnd 
properties,  see  Estate  of  Johnson,  139  Cal.  532,  96  Am.  St.  Kep. 
161,  73  Pac  424j  State  ▼.  BaziUe,  87  Minn.  500,  92  N.  W.  415,  94 
Am.  St.  Bep.  718,  and  eases  cited  in  the  cross-reference  note  thereto. 
A  Chanffe  of  Domicile  is  largely  a  matter  of  intention,  and  declara- 
tions of  the  person  connected  with  the  act  of  going  from  one  place 
to  another  are  often  admissible  as  showing  snch  intention:  Matzen- 
ban^h  T.  People,  194  HI.  108,  88  Am.  St.  Rep.  134,  62  N.  E.  546; 
Kreitz  T.  Behrensmeyer,  125  111.  141,  8  Am.  St.  Rep.  349,  17  N.  E. 
232;  Viles  t.  Waltham,  157  Mass.  542,  34  Am.  St.  Rep.  311,  S2  N. 
E.  901;  monographic  note  to  Berry  v.  Wilcox,  48  Am.  St.  Rep.  715. 
A  residenee  once  aeqnlred  continues  until  proved  to  have  been  lost 
or  changed;  and  the  burden  of  proving  the  loss  or  change  is  on  the 
party  asserting  it:  Note  to  Berry  v.  Wilcox,  48  Am.  St.  Rep.  713. 
As  to  the  distinction  between  residence  and  domicile,  see  Hascall 
V.  Haflordy  107  Tenn.  856,  89  Am.  St.  Bep.  952,  65  S.  W.  423. 


EUDOLPH  y.  EUDOLPH. 

[207  HI.  266,  60  N.  E.  834.] 

A  WI£L  Takes  Eifect  at  the  Death  of  the  Testator,  (p. 
211) 

WZLIJEI,  Who  Participate  in.— Whore  a  devise  is  to  a  class, 
those  remaining  alive  at  the  death  of  the  testator  are  ordinarily 
entitled  to  take.     (pp.  212,  213.) 

WHiI^I  are  Presmned  to  be  BCade  in  View  of  Statutes  then 
Existing  and  with  the  intent  that  such  statutes  shall  prevail,  (p. 
215.) 

WlUiS— Devise  to  Children,  when  Includes  Children  of  a 
Deceased  OhlUL — ^Though  a  testator  devises  his  property  to  his 
children  as  a  class  without  naming  any  of  them,  and  one  dies  before 
the  testator,  leaving  children,  such  children  take  his  share  of  the 
estate,  if  there  is  a  statute  providing  that  whenever  a  devisee  or 
legatee,  being  a  child  or  grandchild  of  the  testator,  dies  before  him, 
and  no  provuion  is  made  for  such  a  contingency,  the  issue,  if  any 
there  be  of  such  child  or  legatee,  shall  take  the  estate  such  devisee 
or  legatee  would  have  done  had  he  survived  the  testator,     (p.  219.) 

Suit  for  fhe  partition  of  lands  which  in  his  lifetime  belonged 
to  P.  W.  Eudolph^  deceased.  The  only  question  in  controversy 
was  whether  under  his  will  such  land  passed  to  his  surviving 
children  or  to  them  and  the  issue  of  a  deceased  child.  The 
trial  court  decided  against  such  issue,  and  they  appealed. 

William  P.  Launtx  and  William  U.  Halbert,  for  the  appel- 
lant 

B.  W.  Bopiequet,  for  the  appellees. 


MAOBUDEB^  J.    The  question  presented  by  the  record 
18  whether  or  not  the  circuit  court  decided  correctly  in  holding 
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ihat  Herman,  Edgar  and  Minnie  Rudolph,  the  children  of  the 
testator,  Frederick  William  Rudolph,  who  were  living  at  the 
time  of  his  death,  were  each  entitled  to  one-third  of  the 
premises  sought  to  be  divided,  subject  to  the  life  estate  of  the 
widow,  Eliza  A.  Rudolph,  and  in  holding  that  Aurelia  Rudolph 
and  Corinne  Rudolph  took  nothing  under  said  wilL  In  oUier 
words,  the  contention  of  the  appellant  is  that  Herman,  Edgar 
and  Minnie  Rudolph  inherited  each  an  undivided  one-fourth  of 
the  premises,  ^^^  subject  to  the  life  estate  of  the  widow,  Eliza 
A,  Rudolph,  and  that  Aurelia  Rudolph  and  Corinne  Rudolph, 
the  children  of  the  deceased  son,  Henry  Rudolph,  inherited 
the  other  onenfourth  thereof,  each  being  entitled  to  an  undi- 
'vided  interest  of  one-eighth.  The  decision  of  the  question  in- 
Tolved  requires  a  construction  of  the  will,  and  of  section  11 
of  chapter  39  of  the  Revised  Statutes,  being  ''An  act  in  re- 
gard to  the  descent  of  property." 

By  clause  4  of  the  will  of  Frederick  William  Rudolph,  it 
is  provided  as  follows :  ''After  the  death  of  my  said  wife,  Eliza 
A.  Rudolph,  I  give  and  devise  all  my  real  and  personal  estate 
and  property,  money,  goods,  chattels,  demands  and  cbums,  to  my 
beloved  children,  as  their  absolute  property  in  fee  simple,  to 
be  equally  divided  between  them."  When  the  will  was  made 
in  1875,  the  testator,  Frederick  William  Rudolph,  had  four 
children,  to  wit,  Herman  Rudolph,  Edgar  W.  Rudolph,  Minnie 
A.  Rudolph  and  Henry  Rudolph.  But  Henry  Rudolph  died  in 
1900,  two  years  before  his  father,  Frederick  William  Rudolph 
died,  BO  that,  at  the  time  of  the  death  of  the  latter,  there  were 
only  three  children,  instead  of  four,  to  wit,  ilinnie,  Edgar  and 
Herman.  The  question  is,  Did  the  children  of  Henry  Rudolpht 
^ho  died  before  his  father,  to  wit,  Aurelia  Rudolph  and  Corinne 
JBudolph,  take  under  the  will  the  same  interest,  which  their 
father,  Henry  Rudolph,  would  have  taken,  if  he  had  lived  until 
:after  the  death  of  his  father,  the  testator,  Frederick  William 
Budolph  ? 

On  the  part  of  the  appellees  it  is  claimed  that,  by  section 
4  of  the  will,  the  devise  was  to  a  class,  to  wit,  the  children  of 
the  testator,  without  a  statement  of  the  names  of  the  children. 
The  general  rule  is  that,  where  the  devise  is  to  a  class,  the 
vemainder  vests  in  the  survivors  of  that  class  who  are  alive  at 
the  death  of  the  testator,  as  the  estate  vests  and  the  class  is 
determined  at  that  time.  A  will  takes  effect  at  the  death  of  the 
testator:  Scofield  y.  Olcott,  120  III  362,  11  N.  E.  351. 
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"^  *T[t  is  believed  to  be  universally  true  that,  where  them 
u  a  aimple  devise  to  a  class,  and  the  will  does  not,  expressly 
or  by  necessary  implication,  fix  the  time  when  tlie  objects  of  the 
gift  are  to  be  ascertained  or  when  distribution  is  to  be  made, 
the  law  itself  will  fix  it  at  the  testator's  death,  that  being  tiie 
time  when  the  will  first  speaks Strictly  speaking,  in  con- 
templation of  law,  the  class  to  whom  a  gift  or  devise  is  limited 
consists,  in  all  cases,  exclusively  of  such  persons,  coming  within 
&e  description  of  the  class,  as  are  in  esse  at  tiie  time  tiie  gift 
or  devise,  by  its  own  limitation,  takes  effect  in  interest,  and 
such  as  are  bom  before  distribution,  where  distribution  is  de^ 
ferred  to  a  subsequent  period.  Those,  that  die  before  i^« 
gift  takes  effect  in  interest,  are  not  regarded  as  having  ever  bo- 
longed  to  the  class Where  the  gift  or  devise  is  to  a  clas» 

none  will  be  permitted  to  take,  except  such  as  are  in  esse  at  th&r 
time  of  distribution" :  McCartney  v.  Osbom,  118  111.  403,  9  N« 
E.  210.  Under  the  common  law  as  interpreted  by  this  court, 
the  whole  estate  in  such  case  inures  to  the  survivors  of  the 
class:  Lancaster  v.  Lancaster,  187  HI.  540,  79  Am.  St  Rep. 
234, 58  N.  E.  462. 

These  principles  are  said  to  be  applicable  to  the  facfer 
of  the  present  case,  and  it  'is  said  that,  the  devise  being  to  a 
ela88>  to  wit,  the  children  of  Frederick  William  Rudolph,  thosa 
who  belonged  to  that  class  at  the  time  of  his  death  took  the 
property  as  the  survivors  of  the  class;  that  although  there  were- 
four  children  in  existence  at  the  time  the  will  was  made  in^ 
1875,  to  wit,  Henry,  Herman,  Minnie  and  Edgar,  yet,  wheit 
the  testator  died  in  190^,  there  were  only  three  children  living^, 
Henry  having  died  before  the  death  of  his  father,  to  wit,  in 
1900;  and  that  the  class,  which  at  the  time  of  the  making  oL 
the  win  consisted  of  four  children,  consisted,  at  the  time  of 
the  death,  only  of  three  children.  It  is  then  argued  that,  inas- 
much as  the  class  is  the  devisee  which  takes,  and  not  the  indi- 
viduals of  the  class,  the  three  children,  who  were  survivors  at 
the  deaih  of  the  testator,  took  •**  the  property  to  the  exclusioik. 
of  the  children  of  the  son,  who  died  before  his  father  died. 

There  is  no  doubt  that  the  position  thus  taken  by  the  ap- 
pellees is  correct,  unless  section  11  of  the  statute  of  descent 
modifies  it  Section  11  of  the  statute  of  descent  is  as  follows  r 
''Whenever  a  devisee  or  legatee  in  any  last  will  and  testament,, 
being  a  child  or  grandchild  of  the  testator,  shall  die  before  such 
testator,  and  no  provision  shall  be  made  for  such  contingency^ 
the  isBU^  a  any  there  be,  of  such  devisee  or  legatee,  shall  tafe 


214  American  State  Keports,  Vol.  99.     [Illinoia, 

the  estate  devised  or  bequeathed  as  the  devisee  or  legatee  would 
have  done  had  he  survived  the  testator,  and  if  there  be  no  such 
issue  at  the  time  of  the  death  of  such  testator,  the  estate  dis- 
posed of  by  such  devise  or  legacy  shall  be  considered  and 
treated  in  all  respects  as  intestate  estate'^ :  2  Starr  and  Curtis' 
Annotated  Statutes,  2A  ed.,  1433. 

The  language  of  the  statute  is,  '^whenever  a  devisee  or 
legatee.  •  .  •  •  being  a  child  or  grandchild  of  the  testator 
shall  die  before  such  testator,'^  etc.  It  is  said  that  the  section 
contemplates  a  case  where  the  legatee  or  devisee,  who  dies  be- 
fore the  testator,  is  an  individual^  and  as  such  is  mentioned  by 
name. 

In  some  of  the  states  courts  have  held  that  statutes  for  the 
prevention  of  lapses,  such  as  section  11  of  our  statute  in  regard 
to  descents,  do  not  affect  the  pre-existing  rule  upon  the  subject 
of  gifts  to  classes;  that  is,  that  the  whole  estate  inures  to  the 
survivors  of  the  class,  and  that  the  will  creates  a  vested  re- 
mainder in  those  of  the  children,  who  are  alive  at  the  death  of 
the  testator,  the  class  being  detjermined  at  that  time.  This  is 
the  common-law  rule,  and,  in  support  of  its  continuance  not- 
withstanding the  statute  for  tbe  prevention  of  the  lapse,  the 
doctrine  is  invoked  that  statutes  are  to  be  construed  in  ac- 
cordance with  the  principles  of  the  common  law,  and  that  the 
legislature  will  not  be  presumed  to  have  intended  to  make  any 
innovation  upon  the  common  law  further  than  the  case  abso- 
lutely requires:  Smith  v.  Laatsch,  «^  114  111.  271,  2  N.  E. 
59;  Mackin  v.  Haven,  187  HI  480,  58  N.  E.  448;  and  it  is 
insisted  that,  in  this  class  of  cases,  the  common-law  rule  con- 
tinues to  exist  as  to  devises  to  classes;  and  that  the  statute 
must  be  construed  to  refer  only  to  cases  where  the  individuals 
of  a  class  are  mentioned  by  name.  This  construction  seema 
to  have  support  in  the  language  of  the  section,  which  refers 
to  "a  devisee  or  legatee." 

In  Page  on  Wills,  section  551,  after  mentioning  the  com- 
mon-law rule  that,  when  a  member  of  a  class  of  beneficiaries 
dies  before  the  time  fixed  under  the  will  for  determining  the 
members  of  that  class,  the  children  and  descendants  of  such 
deceased  member  could  not  take  in  place  of  their  ancestor,  it 
is  said:  ''This  rule  is  further  modified  by  statutes,  which 
have  been  passed  in  different  jurisdictions,  providing  that,  if 
certain  named  beneficiaries  die  before  testator  or  before  their 
interests  vest,  their  descendants  shall  take  the  share  to  which 
their  ancestor  would  have  been  entitled.    These  statutes  apply 
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generally  when  the  beneficiary  is  a  descendant  or  blood  rela- 
tiTe  of  testator.  In  some  states  it  has  been  held  that  these 
itatntes  do  not  affect  the  pre-existing  rule  upon  the  subject  of 
gifts  to  classes.  The  reason  which  the  courts  give  for  this  rule 
is  that  indicated  by  the  preceding  note^  that  is,  that  the  statutes 
against  lapse  apply  only  where  something  is  given  by  will  to 
one  who  dies  before  testator,  and,  therefore,  have  no  applica- 
tion to  gifts  to  a  class,  where  the  gift  is  in  legal  effect  only  to 
the  members  of  the  class  in  existence  at  a  designated  time.'' 

In  the  same  section,  however,  the  same  author  makes  the 
following  statement:  '^n  most  states  these  statutes  are  held  to 
apply  to  gifts  to  classes,  as  well  as  to  gifts  to  individuals.  It 
makes  no  difference  whether  the  bequest  is  such  to  a  relative  by 
name,  or  whether  he  is  designated  in  the  will  only  by  his  rela- 
tionship.'' A  large  number  of  authorities  are  referred  to  in  the 
notes  which  sustain  the  view  that  these  statutes  apply  to  gifts  to 
^^  classes,  as  well  as  to  gifts  to  individuals,  and  the  great 
weight  of  authority  seems  to  be  in  favor  of  this  construction. 

In  18  American  and  English  Encyclopedia  of  Law,  second 
edition,  757,  it  is  said:  ^'In  the  United  States  it  is  generally 
considered  that  statutes  for  the  prevention  of  lapses  apply  in  the 
ease  of  a  legacy  or  devise  to  several,  as  a  class,  though  none 

be  mentioned  by  name Statutes  for  the  prevention  of 

lapses  are  intended,  not  to  defeat  the  will,  but  to  supplement 
it,  and  ought  not  to  control  if  it  be  inconsistent  with  the  will 
to  have  tiiem  control  But  it  must  be  presumed  that  the  tes- 
tator made  the  will  in  view  of  the  statute,  and  that  he  intended 
to  have  the  statute  prevail,  unless  the  contrary  appears.  The 
burden  of  showing  tiie  contrary  is  on  the  party  claiming  that 
the  statute  does  not  apply,  and  this  burden  is  not  lifted  when 
it  18  made  to  appear  that  the  legacies  were  prompted  by  per- 
lonal  regard  for  the  legatees,  for  the  fact  that  they  were  so 
prompted  is  not  at  all  inconsistent  with  an  intent  to  have  them 
go  to  the  descendants  of  the  legatees,  in  case  the  legatees  them- 
selves  die  before  the  testator.  The  person  claiming  that  the 
statute  does  not  apply  must  go  further  and  make  it  appear  that 
the  legacies  were  not  only  prompted  by  personal  regard,  but 
that  they  were  intended  to  be  purely  personal  gifts,  and  were 
intended  not  to  go  to  the  descendants  of  the  legatees  under  the 
statute.** 

In  the  case  at  bar,  section  11  of  the  statute  in  regard  to 
descents  was  in  force  when  Frederick  William  Rudolph  made 
will  in  1875,  and  it  must  be  presumed  that  he  made  hia 
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will  in  view  of  the  statute^  and  that  he  intended  to  have  the 
statute  prevail.  Nothing  to  the  contrary  appears  in  the  wilL 
On  the  contrary,  it  would  appear  that  it  was  the  intention  of 
the  testator  that  his  four  children  should  take.  At  the  time 
he  made  his  will  he  had  four  children^  because  at  that  tune 
Henry  was  alive.  He  says:  '^ After  the  death  of  my  said  wife^ 
Eliza  A.  Budolph,  ^'^  I  give  and  devise  all  my  real  and  per- 
sonal estate,  etc.,  to  my  beloved  children  as  their  absolute  prop- 
erty in  fee  simple  to  be  equally  divided  between  them."  The 
words,  ^'to  be  equally  divided  between  them,"  have  a  significance 
here,  as  indicating  that  the  intention  was  to  give  the  properly 
to  the  individuals  who  constituted  his  children  at  that  time* 
The  case  of  Arnold  v.  Alden,  173  IlL  229,  50  N.  E.  704,  is  re- 
ferred to  by  counsel  for  appellee,  as  indicating  tiiat  the  word 
''children"  denotes  immediate  offspring  and  will  not  be  con- 
strued to  mean  grandchildren,  unless  a  strong  case  of  intention 
or  necessary  implication  requires  it  But  the  case  of  Arnold 
V.  Alden,  173  111.  229,  60  N.  E.  704,  has  no  appUcation  here, 
for  the  question  is  not  in  regard  to  the  sense  in  which  the  word 
''children"  is  used  in  the  will,  but  the  question  is  as  to 
the  meaning  of  section  11  of  the  statute  in  regard  te 
descents,  which  provides  that  the  issue,  if  any  there  be  of  audi 
devisee  or  legatee,  shall  take  the  estate  devised  whenever  such 
devisee  or  legatee,  being  a  child  or  grandchild,  shall  die  before 
the  testator  and  no  provision  shall  be  made  for  such  contin- 
gency. No  provision  is  made  in  the  will  in  the  case  at  bar  for 
tiie  contingency  of  the  death  of  one  of  the  legatees  before  the 
death  of  the  testator.  The  four  children  of  the  testator  were 
well  known  to  him  when  he  made  his  will,  and  are  spoken  of 
by  him  as  his  "beloved  children."  It  does  not  appear  that  it 
was  necessary  to  mention  the  four  children  by  name,  in  order 
to  indicate  the  persons  who  were  to  be  the  subjects  of  his  bounty. 
Certainly,  justice  and  equity  would  require  that  the  children  of 
the  deceased  child  should  take  the  same  interest  in  the  prop- 
erty as  the  three  children  living  at  the  death  of  the  father  would 

take. 

In  Strong  v.  Smith,  84  Mich.  667,  48  N.  W.  183,  the  statute 
of  Michigan  there  under  consideration  provided  that,  "when  a 
devise  or  legacy  shall  be  made  to  any  child  or  other  relative 
of  the  testator,  and  the  devisee  or  legatee  shall  die  before  the 
testator,  leaving  issue  who  shall  survive  the  ^'^^  testator,  such 
issue  shall  take  the  estate,  so  given  by  the  will,  in  the  same 
manner  as  the  devisee  or  legatee  would  have  done  if  he  had 
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snrviTed  the  testator,  nnlefis  a  different  disposition  shall  be 
made  or  directed  by  the  will'' ;  and  it  was  there  held  that,  under 
a  will  demising  real  estate  in  equal  shares  to  the  brothers  and 
sisters  of  the  testator,  and  to  those  of  his  wife,  without 
naming  them,  the  issue  of  the  deceased  brothers  and  sisters  of 
the  testator,  who  survived  him,  took  the  estate  devised  to  their 
parents  respectively,  such  a  devise  being  governed  by  the  Mich* 
igan  statute  above  quoted.  It  will  be  observed  that  the  Mich- 
igan statute  is  similar  in  terms  to  our  own  statute,  and  we  see 
no  reason  why  the  doctrine  announced  in  the  case  of  Strong 
V.  Smitii,  84  Mich.  567,  48  N.  W/ 183,  shoidd  not  be  applied 
to  the  case  at  bar. 

In  Strong  v.  Smith,  84  Mich.  567,  48  N.  W.  183,  tiie  case  of 
Moses  ▼.  Allen,  81  Me.  269,  17  AtL  66,  is  referred  to  and  com- 
mented  npon,  where  it  was  held  that  it  could  make  no  differ* 
ence,  in  the  application  of  the  rule,  whether  relatives  were  re- 
ferred to  by  name,  or  described  by  their  relationship  to  the 
testator. 

In  Woolley  v.  Paxson,  46  Ohio  St.  307,  24  N.  B.  599,  in  com- 
menting  upon  the  statute  for  the  prevention  of  lapses,  the 
court  said:  'TThe  fact,  that  the  child  or  relative  is  not  men- 
tioned by  name,  should  not  defeat  the  application  of  the  statute 
where  the  language,  applied  to  the  facts  as  they  were  at  the 
execution  of  the  will,  designates  a  child  or  relative  as  an  object 
of  the  testator's  bounty  with  as  much  certainty  as  if  it  were' 
mentioned  by  name.  .  •  •  •  They  were  all  adults  and  their 
sames  well  known  to  him;  and  the  devise  that  he  makes  is  to 
Isaac  for  life,  and  then  to  his  children  in  fee  simple.  This^ 
in  the  light  of  the  circumstances,  must  be  taken  in  a  distribu- 
tive sense,  and  is  a  devise  to  each  of  Isaac's  children  of  the  fee 
simple  in  remainder,  as  definitely  as  if  it  had  been  to  each  by 
name.  •  •  •  •  Hence,  as  under  a  devise  to  a  class,  each  membor 
who  survives  the  testator  would,  independent  of  the  statute, 
take  an  aliquot  part  of  the  devise  as  ^''^  a  tenant  in  common 
with  tiie  other  survivors,  therefore,  under  the  statute,  in  sudi 
case  the  issue  of  a  deceased  member  of  the  class  surviving  tiie 
testator  must  take  what  the  deceased  would  have  taken  had  be 
survived.  Any  other  construction  would  render  the  statute 
nugatory  in  a  large  class  of  cases  to  which  its  provisions  are 
by  its  terms  directly  applicable.** 

In  Strong  v.  Smith,  84  Mich.  567,  48  N.  W.  183,  it  was 
further  said:  '*The  devisees,  at  the  time  of  the  execution  of 
the  will,  were  all  known  to  the  testator.    They  had  matured. 
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Accordingly,  the  decree  of  the  circuit  court  of  St.  Clair 
county  is  reversed  and  the  cause  is  remanded  to  that  court  for 
further  proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 


Testamentary  OifU  to  a  elass  of  persons,  and  who  are  entitled 
to  take  thereunder,  are  discussed  in  the  monographic  note  to  Thomas 
V.  Thomas,  73  Am.  St.  Bep.  413-440.  According  to  Downing  v. 
Nicholson,  115  Iowa,  493,  91  Am.  St.  Hep.  175,  88  N.  W.  1064> 
a  statute  providing  that  if  a  devisee  dies  before  the  testator  his 
heirs  inherit  the  property  unless  a  contrary  intent  appears  from 
the  will,  applies  to  devises  to  a  class  as  well  as  to  devises  where  the 
devisees  are  specifically  named. 


KLOSS  V.  WYLEZALEK. 

r207  HI.  328,  69  N.  E.  863.] 

HOMESTEAD— Widow's  Abaadoimaent  of  Aftsr  Her  Seomd 

Marriage. — ^If  a  widow  marries  and  removes  with  her  husband  to  his 
homestead,  she  thereby  irrevocably  abandons  her  previous  home- 
stead, though  when  she  so  removes  she  has  an  intention  of  return- 
ing thereto  if  she  cannot  get  along  with  her  husband.  Her  mah- 
sequent  abandonment  of  her  husband  and  his  home  cannot  revive  her 
right  to  claim  her  former  interest,     (p.  222.) 

HOMESTEAD  ABANDONMENT One  Ceasing  to  Occupy  TTi< 

Homestead,  with  an  InteBtioa  to  Betnm  or  not,  depending  on  future 
conditions  and  circumstances,  loses  his  homestead  right,     (p.  222.) 

HOMESTEAD— Existence  of  Two  at  the  Same  Time. — A  party 
cannot  have  two  homesteads  at  the  same  time.  This  rule  applies  to 
a  widow  who,  having  a  homestead,  marries  and  removes  with  her 
husband  to  his.     (p.  223.) 

HOMESTEAD — ^Abandonment  of,  Effect  upon  Children's 
Bights. — The  abandonment  of  a  homestead  by  a  mother  who  is  a 
widow  terminates  her  children's  homestead  rights  in  the  same  prop- 
erty,    (p.  223.) 

H.  Clay  Homer,  (for  the  plaintiff  in  error. 
Gordon  &  Irose,  for  the  defendants  in  error* 


WILKIN,  J.    Emanxiel  Wylezaiek  was  the  owner  of  (he 

northwest  quarter  of  the  sonthwest  quarter  and  the  west  frac- 
tional half  of  the  northwest  quarter  of  section  24,  etc.  He, 
together  with  his  wife,  Michalena,  mortgaged  both  tracts  to 
plaintiff  in  error,  releasing,  we  assume,  their  right  of  home- 
stead,  which,  however,  is  immaterial  in  the  decision  of  this 
case.  Afterward  the  husband  died  intestate,  leaying  surviving 
him  Michalena,  his  widow,  and  six  children.    The  widow  gave 
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a  second  mortgage  to  plaintiff  in  error  on  the  same  land.  She, 
of  course,  had  no  right  in  the  fee  at  that  time  which  she  could 
mortgage,  but  thereafter  two  of  the  children  died  intestate  and 
immarried,  and  she  inherited  their  undivided  interest,  being 
one-ninth  thereof,  which,  by  virtue  of  the  last-named  mortgage, 
with  its  covenants  of  warranty,  inured  to  the  plaintiff  in  error 
and  became  subject  to  his  second  mortgage.  Whether  the  home- 
stead right  was  released  in  that  mortgage  does  not  appear. 
After  the  death  of  the  two  children  he  filed  a  bill  to  foreclose 
both  mortgages  in  one  proceeding,  and  a  decree  of  sale  was 
rendered  in  pursuance  thereof,  under  which  the  first  piece  of 
land  above  described  was  sold  to  satisfy  the  first  mortgage  and 
the  one-ninth  of  the  second  tract  was  sold  to  satisfy  the  second 
mortgage.  Plaintiff  in  error  obtained  a  deed  for  said  undivided 
one-ninth  and  then  filed  this  bill  to  partition  the  said  frac- 
tional quarter.  By  his  bill  he  sets  up  title  to  the  undivided 
one-ninth  thereof  in  himself  and  to  two-ninths  in  each  of  the 
four  surviving  children,  their  interest  subject  to  their  mother's 
dower.  Decree  for  parikition  was  rendered  finding  all  interests 
as  set  up  in  the  bill,  but  decreeing  the  eight-ninths  owned  by 
tbe  children  subject  to  a  homestead  right  in  their  mother  as 
well  as  dower.  Commissioners  were  appointed  to  set  off  the 
***  dower  and  homestead  and  make  partition,  but  they  reported 
that  dower  and  homestead  could  not  be  assigned  and  partition 
made,  appraising  the  value  of  the  premises  at  three  hundred 
dollars.  The  court  approved  their  report  and  entered  a  decree 
ordering  the  land  sold  subject  to  said  dower  and  homestead, 
and  from  that  decree  plaintiff  in  error  has  sued  out  this  writ. 

There  is  but  one  controversy  between  the  parties  in  this 
court,  and  that  is,  whether  or  not  the  circuit  court  committed 
error  in  adjudging  homestead  to  the  surviving  wife  of  Emanuel 
Wylezalek  in  the  eight-ninths  of  said  land  and  ordering  the 
tame  sold  subject  thereto.  There  was,  in  fact,  no  issue  in  the 
court  below  on  that  question  raised  by  the  bill  and  answer,  but 
it  seems  that  this  omission  is  not  insisted  upon  in  this  court 

Hie  testimony  shows  that  the  widow,  after  the  death  of  her 
husband,  remarried,  and  is  known  in  this  record  as  Mrs.  Gorz« 
ney.  She  testified  as  follows:  ''After  marrying  said  Gorzney 
I  left  my  said  homestead  of  my  deceased  husband  and  went  to 
reside  on  a  lot  in  Chester,  Illinois,  on  which  lot  said  Gorzney 
resided.  Said  lot  was,  and  yet  is,  owned  by  said  Gorzney  and 
oceapied  by  him  as  a  homestead,  and  was  so  owned  by  him  prior 
to  oar  marriage.    I  lived  with  him  on  said  lot  in  Chester  for 
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about  six  monthSy  when,  as  we  could  not  agree,  I  went  back  to 
the  real  estate  sought  to  be  partitioned  in  this  suit,  and  have 
resided  thereon  with  my  children  ever  since.  I  am  still  the 
wife  of  Stanislaus  Gorzney  and  he  still  lives  on  said  lot  in 
Chester.  My  children  did  not  live  on  the  premises  sought  to  lie 
partitioned  while  I  was  living  with  said  Gorzney.  Some  of  my 
children  went  with  me  to  Chester,  some  did  not.  Some  re- 
mained in  the  country.  I  did  not  move  all  my  things  to  Ches- 
ter, but  left  some  of  them  on  the  place.  We  moved  to  Ches- 
ter with  the  intention  of  trying  it  and  to  see  if  we  could  get 
along  and  like  it,  and  if  we  did  not  we  could  move  back.  We 
could  not  get  along  and  moved  back.'' 

***  It  was  insisted  in  the  court  below,  and  is  again  urged 
here  by  counsel  for  the  plaintiflE  in  error,  that  upon  this  testi- 
mony, which  was  all  that  was  introduced  on  that  subject,  the 
widow  had  abandoned  whatever  homestead  rights  she  had  in  the 
premises  in  question,  and  we  think  the  position  well  taken. 
When  she  married  her  second  husband  and  removed  with  him 
to  his  homestead  in  Chester,  she  unquestionably  intended  to, 
and  did,  at  least  for  the  time  being,  abandon  her  home  on 
this  land.  She  does  not  claim  that  she  did  so  with  a  purpose 
and  intention  of  returning  and  reoccupying  the  old  home.  All 
that  she  claims  is,  that  she  went  to  Chester  with  the  intention 
of  trying  it,  and  to  see  if  she  could  get  along  and  like  it,  and  if 
not,  could  move  back,  and  then  says,  "we  could  not  get  along 
and  moved  back.*'  For  anything  appearing  in  her  testimony 
she  may  at  any  time  again  change  her  mind  and  return  to 
her  husband's  homestead  and  continue  to  live  there,  and  there 
is  nothing  whatever  in  this  record  to  show  that  it  is  not  her 
duty,  as  his  wife,  to  do  so.  ''Where  there  is  a  removal  from  the 
homestead  premises  it  will  be  taken  as  an  abandonment,  unless 
it  clearly  appears  that  there  is  the  intention  to  return  and 
occupy  it" :  Jackson  v.  Sackett,  146  111.  646,  36  N.  E.  234,  and 
cases  cited.  An  equivocal  intention  to  return  is  not  sufficient: 
Cabeen  v.  Mulligan,  37  111.  230,  87  Am.  Dec.  247.  In  other 
words,  a  person  cannot  cease  to  occupy  a  homestead  with  the 
intention  that  he  or  she  may  or  may  not  return,  depending  upon 
future  conditions  or  circumstances,  and  still  retain  the  home* 
stead  right 

The  case  of  Buck  v.  Conlogne,  49  111.  391,  is  somewhat  sim- 
ilar in  its  facts  to  the  case  at  bar,  with  the  distinction  that  it 
there  appeared  that  after  her  second  marriage  Mrs.  Morse  (the 
party  daiming  the  homestead  and  removing  with  her  hoaband 
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to  property  owned  by  him  in  Sterling)  still  entertained  the  in- 
tention of  returning  with  her  husband  to  the  former  home  in> 
La  Salle,  but  when  that  intention  was  to  be  executed  did  not 
appear^  ^^^  and  she  had  not  returned  at  the  time  the  action 
waa  brought  in  which  she  attemp'ted  to  set  up  her  homestead 
rights.  We  there  announced  the  uniform  holding  of  this  court 
to  be,  "that  where  the  husband  removes  from  the  homestead 
with  his  family  and  acquires  another  home,  the  right  is  lost" — 
citing  Moore  v.  Titman,  43  111.  169,  and  Cabeen  v.  Mulligan^ 
37  nL  230,  87  Am.  Dec.  247.  And  we  further  said:  "Prom 
the  evidence  in  the  cause  we  are  satisfied  that  there  was  sucb 
an  abandonment  by  the  widow  as  precludes  her  from  asserting 
the  right.  Her  husband's  home  is  her  home,  and  she  cannot 
insist  that  she  has  not  acquired  a  new  one,  and  by  its  acquisition 
the  lost  the  right  of  homestead.'' 

That  a  party  cannot,  under  our  statute,  have  two  rights  of 
homestead  at  tiie  same  time  is  too  well  settled  to  need  the  cita- 
tion of  authority,  and  we  are  at  a  loss  to  perceive  how  the 
claim  of  Mrs.  Gorzney  to  a  homestead  in  this  land  can  be  sus- 
tained without  violating  that  well-settled  principle.  The  fact 
that  she  had  returned  to  the  premises  before  this  proceeding 
was  begun  is,  we  think,  unimportant.  As  already  said,  foT 
anything  appearing  in  this  record  she  may  at  any  time  law- 
fully and  with  perfect  right  return  to  the  home  of  her  husband^ 
and  she  does  not  even  say  that  she  does  not  intend  to  do  8o» 
His  home  being  her  home,  and  it  being  her  duty,  as  his  wife, 
to  live  with  him,  every  presumption  must  be  that  she  will  per- 
form her  duty  in  that  regard.  If  the  husband  should  die,  she 
could  unquestionably,  on  the  facts  in  this  record,  claim  and 
maintain  her  right  of  homestead  in  the  Chester  property. 
Having  an  undisputed  right  of  homestead  there  she  cannot  have 
it  here.  That  her  abandonment  terminated  the  right  of  home- 
stead in  her  children  has  also  been  repeatedly  decided.  Al- 
though infant  children  have  rights  in  the  homestead,  they  are 
necessarily  under  the  control  of  their  parents  during  the  joint 
lives  of  tiie  latter,  and  as  the  mother  becomes  the  head  of  a 
family  upon  the  death  of  the  father,  her  abandonment  of 
*"  the  homestead  will  deprive  such  children  of  their  home- 
stead rights :  Shepard  v.  Brewer,  65  111  383. 

It  is  insisted,  however^  by  counsel  for  defendants  in  error^ 
that  under  his  bill  and  the  decree  of  the  circuit  court  plaintiff 
in  error  cannot  question  the  decree  below  in  adjudging  home- 
ttead.    Their  position  is   that^  inasmuch  as  he  claims  by  hi* 
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bill  bat  one-ninih  of  the  property  in  fee,  and  the  decree  gave 
him  that,  he  has  received  all  he  asked  for,  or  that  as  the  home- 
stead is  decreed  only  against  the  eight^nintha  he  cannot  com- 
plain, Howeyer  plausible  the  contention  may  at  first  impres- 
sion seem  to  be,  we  do  not  regard  it  as  sound.  The  interests 
as  set  up  in  the  bill,  though  distinct,  were  held  by  the  partien 
in  common,  and,  as  shown  by  the  report  of  the  commissioners, 
with  the  homestead  upon  the  undivided  eight-ninths,  could  onl^ 
be  served  by  a  sale  of  the  premises.  Had  the  court  decreed  the 
eight-ninths  to  the  children  subject  only  to  dower,  as  averred 
in  the  bill,  the  sale  might  have  been,  and  presumably,  in  the 
absence  of  proof  to  the  contrary,  would  have  been,  void  and  the 
tenancy  in  common  severed  by  partition.  The  law  favors  par* 
tition  of  land  among  tenants  in  common  rather  than  a  sale 
thereof  and  a  division  of  the  proceeds,  and  it  is  only  when  tha 
land  itself  cannot  be  partitioned  that  a  sale  may  be  ordered. 
In  this  view  of  the  law  we  think  the  decree  of  the  court  below 
erroneously  adjudging  homestead  to  Mrs.  Gtorzney  was  harmful 
to  plaintiff  in  error,  and  therefore  he  has  the  right  to  complain. 

The  power  to  order  a  sale  subject  to  the  homestead  is  not 
involved  here.  That  and  other  questions  which  might  arise 
upon  the  record  are  waived  by  counsel  and  not  here  considered. 

For  the  reason  stated  the  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded  to  that  court,  with  directions 
to  proceed  in  accordance  with  the  views  herein  expressed. 


A  Homestead  is  not  abandoned  by  a  temporaiy  absence  tberefroa 
with  an  intention  of  returning:  Lynn  v.  Sentel,  183  111.  382,  75  Am. 
St.  Bep.  110,  55  N.  B.  838;  Bunker  v.  Coons,  21  Utah,  164,  81  Am. 
St.  Bep.  680,  60  Pac.  549;  Minnesota  Stoneware  Co.  ▼.  McCrosMBf 
110  Wis.  316,  84  Am.  St.  Bep.  927,  85  N.  W.  1019.  Homestead  rights 
must  be  npheld  unless  clearly  shown  to  have  been  abandoned;  con- 
tinued personal  occupation  of  the  premises  is  not  essential  to  the 
preservation  of  the  right:  Lyons  v.  Audry,  106  Iia.  Ann.  356,  87 
Am.  St.  Bep.  299,  Zl  South.  38.  Of  course,  a  homestead  may  be 
abandoned  by  moving  elsewhere  and  occupying  other  land:  Bouse 
V.  Caton,  168  Mo.  288,  90  Am.  St.  Bep.  456,  67  S.  W.  578.  If  the 
owner  removes  therefrom  with  the  intention  and  expectation  of  sell- 
ing it,  and  making  his  home  in  another  place,  this  has  been  regarded 
fis  an  abandonment,  although  he  intends  to  return  if  he  doss  not  sell. 
Conway  v.  Nichols,  106  Iowa,  358,  68  Am.  St.  Bep.  311,  106  N.  W. 
681. 

Tioo  Homesteads  cannot  be  held  by  a  person  at  the  same  time: 
Kaes  V.  Gross,  92  Mo.  647,  1  Am.  St.  Bep.  767,  3  S.  W.  840;  Waggle 
V.  Worthy,  74  CaL  266,  5  Am.  St.  Bep.  440,  15  Pac.  831.  The  ftequisi* 
tion  of  a  new  humePtead  elsewhere  is  regarded  as  conclusive  evi- 
dence of  abandonment:  See  the  monographic  note  to  Taylor  t. 
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gouSf  60  Am.  Dee.  610.  The  law  toleratei  but  one  head  and  one 
-exemption  for  one  family:  Neae  ▼.  Jones,  10  N.  Dak.  587,  88  Am. 
8c.  Bep.  755,  88  N.  W.  706.  And  a  husband  and  wife  while  living 
together  eannot  each  have  a  eeparate  homestead:  Bouse  v.  Caton« 
m  Mo.  188,  90  Am.  St.  Bep/  40^,  »7  &  W.  578. 


STEONG  V.  DIGNAN. 

[207  IlL  385,  69  N.  E.  909.] 

CONSTITU  TIOKAL  LAW— Legislation^  Whin  BpeciaL— Aa 
Act  Applying  Only  to  Counties  of  a  Specified  Population,  there  being 
tut  one  suck  in  the  state,  is  special  legislation,     (p.  227.) 

OOHSTITUTIOKAL  LAW.— Special  Legldatlon,  Devices  to 
Ende  Coostitational  Probibltiona  Agatnst^-*The  designation  ^ 
comities  as  a  class  according  to  population,  which  makes  it  abso- 
lutely certain  that  but  one  county  in  the  state  can  avail  itself  of  the 
benefits  of  the  act,  can  but  be  regarded  as  a  mere  device  to  evade 
the  constitutional  provision  forbidding  special  legislation,     (p.  228.) 

CONSTITUTXONAL  LAW— Spedal  Statute  BegoUtlng  tlie 
Pnctice  in  Courts  of  Justice,  What  is. — ^The  appointment  of  an  ad- 
ministrator and  the  mode  of  selecting  him  constitute  a  part  of  the 
practice  in  probate  courts,  and  a  statute  providing  for  the  appoint- 
ment of  public  administrators  in  a  single  county  is  invalid,  under 
a  constitution  prohibiting  special  legislation  regulating  the  practice 
in  tQjots  of  justice.    <pp.  228,  229.) 

OOKSXITUTXOV— <aa88ification  of  OoiintleB»  Wlien  Prohibited. 

k  classification  of  counties  by  population  as  a  basis  for  legislation 
k  not  valid,  unless  there  is  some  reasonable  relation  between  the 
ctnation  of  the  counties  classified  and  the  purposes  and  objects  te 
be  attained,     (pp.  228,  229.) 

ESTATES  OF  DECEDENTS  ^Administrator,  Bifitht  of  Kon- 
resident  to  Nominate. — Under  a  statute  requiring  administration 
to  he  granted  to  the  surviving  husband  or  wife  or  next  of  kin  of 
the  deceased,  or  to  some  person  nominated  by  her  or  them,  but 
declaring  that  a  nonresident  of  the  state  cannot  be  appointed  ad- 
ministrator, the  nonresidence  of  the  surviving  husband  or  wife  or 
next  of  kin  does  not  disqualify  him  or  her  from  nominating  an 
administrator,     (p.  230.) 

CONSTITUTIONAL  LAW— Statute  Void  in  Part  may  be 
Talid  as  to  the  Besidue. — Though  a  statute  provides  that  in  certain 
eases  the  widow  or  next  of  kin  may  nominate  an  administrator,  and 
that  in  counties  of  a  specified  population  the  public  administrator 
must  be  appointed,  yet  if  the  latter  provision  is  unconstitutional 
as  special  legislation,  it  may  be  disregarded;  and  the  balance  of 
tke  statute  given  effect,  and  the  widow  or  next  of  kin  be  permitted 
to  nominate  an  administrator,     (pp.  231,  232.) 

Appeal  from  an  order  of  the  probate  court  of  Cook  county 
revoking  letters  of  administration  on  the  estate  of  Jeremiah 
Aheam,  deceased,  and  granting  letters  de  bonis  non  to  Peter  A. 
Dignan.  The  petition  for  such  revocation  and  appointment 
▼as  filed  by  Mary  Lavis,  a  sister  of  the  decedent,  a  resident 
of  Massachusetts.    The  letters  revoked  had  been  issued  to  the 

jkm.  St.  Bep.,  Tol.  99^1fj^ 
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public  administrator,  and  their  revocation  was  ordered  on  the 
ground  that  the  statute  under  which  the  appointment  was  made, 
is  unconstitutional  Iliis  statute  is  quoted  in  fall  in  the 
opinion  of  the  court  and  is  therefore  omitted  from  this  state- 
ment    The  public  administrator  appealed. 

Burras  &  McEenzie^  for  the  appellant. 
John  S.  Huey^  for  the  appellee. 

^^  MAGRUDEE,  J.  Two  questions  are  presented  by  this 
record:  1.  Is  that  portion  of  section  18  of  the  administration 
act  of  this  state^  which  is  set  forth  in  the  statement  preceding 
this  opinion,  constitutional?  and  2.  Did  Mary  Layis,  sister 
of  the  deceased  intestate^  being  a  resident  of  Massachusetts, 
have  the  right,  under  the  provisions  of  said  section,  to  nominate 
a  competent  person  to  act  as  administrator  of  the  estate? 

Section  18  of  chapter  3  of  the  Revised  Statutes,  entitled 
'^An  act  in  regard  to  the  administration  of  estates/'  as  amended 
in  1897,  is  as  follows:  '^ Administration  shall  be  granted  upon 
the  goods  and  chattels  of  decedent  to  the  surviving  husband 
or  wife,  or  to  next  of  kin  to  the  intestate,  or  some  of  them,  if 
they  will  accept  the  same,  or  the  court  may  grant  letters  of 
administration  to  some  competent  person  who  may  be  nominated 
to  the  court  by  either  of  them,  but  in  all  cases  the  surviving 
husband  or  wife  or  the  persons  so  nominated  by  him  or  her, 
respectively,  shall  have  the  preference,  and  if  none  of  the  per- 
sons hereinbefore  mentioned  applies  within  sixty  days  from  the 
death  of  the  intestate,  the  county  court  may  grant  administra- 
tion to  the  public  administrator  of  the  proper  county,  or  to 
any  creditor  who  shall  apply  for  the  same.  If  no  creditor 
applies  within  fifteen  days  next  after  the  lapse  of  sixty  days 
as  aforesaid,  administration  may  be  granted  to  any  person 
whom  the  county  court  may  think  will  best  manage  the  estate; 
provided,  that  in  *^  all  counties  having  a  population  of  two 
hundred  thousand  inhabitants  or  over,  it  shall  be  the  duty  of 
the  county  court  to*commit  the  administration  of  such  estate 
to  the  public  administrator  of  the  proper  county.  In  all  cases 
where  the  intestate  is  a  nonresident,  and  in  all  cases  where  the 
intestate  is  without  a  widow,  next  of  kin  or  creditors  in  this 
state,  but  leaves  property  within  the  state,  administration  shall 
be  granted  to  the  public  administrator  of  the  proper  county, 
when  such  county  contains  a  population  of  two  hundred 
thousand  inhabitants  or  over.  And  in  all  cases  where  any  con- 
test shall  arise  between  tibe  widow,  heirs  at  law,  next  of  kin^ 
or  creditors  of  the  intestate,  in  relation  to  the  grant  of  letters 
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of  administratioiiy  and  it  shall  appear  to  the  court  that  the 
estate  of  said  intestate  is  liable  to  waste,  loss  or  embezzlement, 
administration  to  collect  shall  be  granted  to  the  public  admin* 
istrator  of  the  proper  county,  when  such  county  contains  a 
population  of  two  hundred  thousand  inhabitants  or  over; 
provided,  that  no  administration  shall,  in  any  case,  be  granted 
until  satisfactory  proof  be  made  before  the  county  court  to 
whom  application  for  that  purpose  is  made,  that  the  person 
in  whose  estate  letters  of  administration  are  requested  is  dead, 
and  died  intestate.  And  provided  further,  that  when  the  heirs 
are  resident  of  this  state,  and  the  estate  is  solvent  and  without 
minor  heirs,  and  it  is  desired  by  the  parties  in  interest  to  settle 
the  estate  without  administration,  this  law  shall  not  apply. 
And  provided  further,  that  no  nonresident  of  this  state  shall 
be  appointed  administrator,  and  no  nonresident  shall  be  ap- 
pointed or  act  as  executor'':  4  Starr  and  Curtis'  Annotated 
Statutes,  32. 

1.  The  third  sentence  of  section  18,  as  above  quoted,  is 
claimed  to  be  unconstitutional  as  being  local  or  special  legisla- 
tion. The  provisions  of  the  constitution,  which  it  is  said  to 
contravene,  are  section  22  of  article  4,  and  section  29  of  article 
6  of  the  constitution:  1  Starr  and  Curtis'  Annotated  Statutes, 
2d  ed,  134,  168.  Section  22,  ^^  so  far  as  it  is  necessary  to 
quote  the  same  in  the  present  case,  provides  that  ''the  general 
assembly  shall  not  pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say:  For  ....  regulat- 
ing the  practice  in  courts  of  justice.  •  ...  In  all  other  cases 
where  a  general  law  can  be  made  applicable,  no  special  law  shall 
be  enacted."  The  portion  of  said  section  29  which  is  applicable 
here  is  as  follows :  ''All  laws  relating  to  courts  shall  be  general 
and  of  uniform  operation;  and  the  organization,  jurisdiction, 
powers,  proceedings  and  practice  of  all  courts,  of  the  same 
class  or  grade,  so  far  as  regulated  by  law,  and  the  force  and 
effect  of  the  process,  judgments  and  decrees  of  such  courts, 
severally,  shall  be  uniform."  'the  sentence  in  question,  in  pro- 
viding that  "in  all  cases  where  the  intestate  is  a  nonresident, 
and  in  all  cases  where  the  intestate  is  without  a  widow,  next 
of  kin  or  creditors  in  this  state,  but  leaves  property  within 
the  state,  administration  shall  be  granted  to  the  public  admin- 
istrator of  the  proper  county,  when  such  county  contains  a  pop^ 
Illation  of  two  hundred  thousand  inhabitants  or  over,"  is  cer- 
tainly special  legislation,  because  it  can  only  apply  to  Cook 
county,  inasmuch  as  Cook  county  is  the  only  county  in  the  state. 
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which  has  a  population  of  two  hundred  thousand  inhabitantSb 
We  haye  held  that  a  designation  of  counties  as  a  class  according 
to  a  minimuTn  population,  ^Vhich  makes  it  absolutely  certain 
but  one  county  in  the  state  can  avail  of  the  benefits  of  the  law 
applicable  to  such  class^  cannot  but  be  regarded  as  a  mere  device 
to  evade  the  constitutional  provision  forbidding  special  legisla- 
tion'': Devine  v.  Commissioners  of  Cook  County,  84  111.  590; 
Cummings  v.  City  of  Chicago,  144  111.  663,  83  N.  E.  854.  The 
third  sentence  of  said  section  18,  being  the  one  here  under 
consideration  and  quoted  in  the  statement  preceding  this 
opinion,  in  excepting  Cook  county  from  its  operation,  rests 
upon  no  just  or  reasonable  basis  of  classification.  There  is  na 
reason  why  administration  should  be  granted  to  the  public' 
^^^  administrator  in  Cook  county,  and  not  to  the  public  adminis- 
trator in  any  other  county,  where  the  intestate  is  a  nonresi- 
dent, or  dies  without  a  widow,  next  of  kin  or  creditors  in 
Illinois,  and  leaves  property  within  Illinois.  If,  in  such  case, 
it  is  proper  to  select  the  public  administrator  as  the  person 
to  administer  upon  the  estate  in  Cook  county,  it  would  be 
equally  proper  to  select  the  public  administrator  to  administer 
upon  such  an  estate  in  any  other  county. 

The  appointment  of  an  administrator,  and  ihe  mode  of 
selecting  an  administrator,  certainly  constitute  a  part  of  the 
practice  in  probate  courts,  which  are  courts  of  justice.  A  law, 
which  provides  a  different  mode  of  appointment  or  selection, 
for  a  county  having  a  population  of  two  hundred  thousand 
inhabitants  or  over,  from  that  which  provides  for  such  ap- 
pointment or  selection  in  counties  having  a  less  number  of 
inhabitants,  is  a  special  law  regulating  the  practice  in  courts 
•of  justice.  It  makes  the  practice  as  to  the  mode  of  appointing 
and  selecting  administrators  different  in  one  county  from  what 
it  is  in  other  counties,  without  resting  such  difference  upon 
any  reasonable  basis  of  classification.  Under  section  29  of 
article  6  of  the  constitution  above  quoted,  the  ^^proceedings 
and  practice  of  all  courts,  of  the  same  class  or  grade,  so  far 
as  regulated  by  law,  and  the  force  and  effect  of  the  process, 
judgments  and  decrees  of  such  courts,  severally,  shall  be  uni- 
form.*' This  provision  of  the  constitution  is  violated,  where 
one  mode  of  appointing  and  selecting  administrators  prevails 
in  the  probate  court  of  one  county,  and  a  different  mode  pre- 
vails in  the  probate  courts,  or  county  courts  having  probate 
jurisdiction,  of  the  other  coimties.  While  it  is  true  that  a 
clasfiification  of  the  counties  of  the  state  by  population,  as  a 
basis  for  legislation,  is  valid,  yet  all  legislation  on  that  subject 
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must  be  by  unifonn  and  general  laws.  There  must  also  be 
flome  reasonable  relation  between  the  situation  of  counties 
classified  and  the  purposes  and  objects  to  be  attained.  ^^^  In 
other  words,  aa  has  been  said,  ^there  must  be  something  in  the 
nature  of  things  which  in  some  reasonable  degree  accounts  for 
the  division  into  classes^^:  People  t.  Martin,  178  IlL  611,  53 
N.  B.  309 ;  Knopf  v.  People,  185  111.  20,  76  Am.  St.  Eep.  17, 
57  N.  E.  22;  People  v.  Board  of  Supervisors,  145  HI.  268, 
66  N.  E.  1044;  People  v.  Knopf,  183  III  410,  56  K  E.  165* 
It  is  difficult  to  conceive  of  anything  in  the  nature  of  things, 
which,  in  any  reasonable  degree,  accounts  for  the  division  of 
counties  into  classes,  having  populations  exceeding  two  huup 
dred  thousand  inhabitants  and  having  populations  less  than 
two  hundred  thousand  inhabitants,  to  as  to  malce  it  proper  to 
appoint  the  public  administrator  in  counties  of  the  former 
class  and  some  other  person  in  counties  of  the  latter  class,  where 
the  intestate  dying  is  a  nonresident^  or  has  no  widow,  or  next 
of  kin,  or  creditors  in  this  state. 

We  are,  therefore,  of  the  opinion  that  the  probate  court  of 
Cook  county  decided  correctly  in  holding  that  the  clause  of 
section  18  here  under  consideration  is  unconstitutional,  as 
being  special  legislation.  A  general  law,  applicable  to  all  the 
counties  in  the  state,  could  as  well  have  been  passed,  as  the 
special  law  here  attacked  as  unconstitutional: 

2.  The  next  question  is,  whether  or  not  the  nonresident  sis- 
ter of  the  deceased  intestate,  Jeremiah  Aheam,  had  the  right 
to  nominate  to  the  probate  court  a  competent  person  to  act  as 
administrator.  Mary  Lavis,  the  sister,  did  nominate  the  appel- 
lee to  the  probate  court  to  be  so  appointed,  and  the  probate 
court  appointed  appellee  in  accordance  with  her  nomination. 

Section  18  provides  that  '^administration  shall  be  granted 
upon  the  goods  and  chattels  of  decedent  to  the  surviving  hus- 
band or  wife,  or  to  next  of  kin  to  the  intestate,  or  some  of  them, 
if  they  will  accept  the  same^  or  the  court  may  grant  letters  of 
administration  to  some  competent  person,  who  may  be  nomin- 
ated  to  the  court  by  either  of  them,'*  etc.  The  nomination  of 
appellee  was  made  within  sixty  days  after  the  death  of  de- 
cedent, such  *••  bdng  the  time  required  by  the  statute. 
The  words,  *'who  may  be  nominated  to  the  court  by  either  of 
them,'*  refer  back  "to  the  surviving  husband  or  wife  or  to  next 
of  kin  to  the  intestate.^  The  next  of  kin  to  the  intestate  can 
nominate  a  competent  person  to  the  probate  court  to  act  as  ad- 
ministrator.    Here,  Mary  Lavis,  the  decedent^s  sister,  was  one 
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of  the  next  of  kin  to  the  intestate.  It  is  true  that  she  was  a  resi- 
dent of  the  state  of  Massachusetts^  and  not  of  Illinois,  but  the 
language  of  the  first  sentence  of  section  18  is  broad  enough 
to  include  a  person  occupying  the  position  of  next  of  kin  who 
is  a  nonresident,  as  well  as  a  person  who  is  a  resident.  It  is 
true,  also,  that,  in  a  subsequent  part  of  the  section,  no  person 
who  is  not  a  resident  of  tiie  state  can  be  appointed  adminiB- 
trator;  but  there  is  no  statement  anywhere  in  the  section  that 
a  nonresident  next  of  kin  may  not  nominate  a  person  to  act  as 
administrator,  provided  such  person  is  a  resident  of  Illinois. 
The  reasons  which  would  militate  against  the  appointment  of 
a  nonresident  aa  administrator  would  not  apply  to  the  selec- 
tion of  a  resident  administrator  by  a  nonresident  kinsman. 
The  court  could  not  call  a  nonresident  administrator  to  account, 
as  could  be  done  in  the  case  of  a  resident  administrator,  nor 
could  the  court  exercise  over  a  foreign  administrator  the  same 
degree  of  control  in  the  management  of  the  estate,  as  it  could 
exercise  in  the  case  of  a  resident  administrator.  But  what- 
ever advantage  would  be  secured  to  the  estate  by  the  selection 
of  a  resident  administrator  would  be  gained,  as  well  when  such 
resident  administrator,  if  otherwise  competent,  was  nominated 
by  a  nonresident  kinsman  of  the  deceased,  as  when  he  was  nom* 
inated  by  a  resident  kinsman.  In  other  words,  it  could  make 
no  difference  in  the  character  of  the  administration,  whether 
the  person,  nominating  the  administrator,  was  a  resident  of  the 
state  or  not,  provided  the  administrator  was  a  resident  of  this 
state  and  a  competent  person  to  act. 

*®*  In  Branch  v.  Rankin,  108  111.  444,  this  court  had  under 
consideration  the  construction  of  section  46  of  the  administra- 
tion act,  which  provides  that:  "Whenever  any  person  dies 
seised  or  possessed  of  any  real  estate  within  this  state,  or  having 
any  right  or  interest  therein,  has  no  relative  or  creditor  within 
this  state,  who  will  administer  upon  such  deceased  person's 
estate,  it  shall  be  the  duty  of  the  county  court,  upon  application 
of  any  person  interested  therein,  to  commit  the  administration 
of  such  estate  to  the  public  administrator  of  the  proper 
county*^;  and  it  was  there  held  that  the  words,  "any  person 
interested,*'  were  not  limited  to  a  person  residing  in  this  state, 
but  were  general  and  applicable  to  a  nonresident  creditor,  it 
being  there  said:  "This  section,  in  its  language,  fully  covers 
the  present  case.  It  is  said,  'any  person  interested'  means  such 
a  person  residing  in  this  state;  but  there  is  no  auch  reatriction 
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to  be  found  in  the  language  of  the  section — ^the  words  are  gen- 
enl,  with  no  limitation  in  this  respect/' 

In  Estate  of  Cotter,  54  Cal.  215,  it  was  held  that  the  surviv- 
ing  husband  or  wife  of  a  deceased  person,  though  incompetent 
to  eenre  oti  account  of  nonresidence,  nevertheless  was  entitled  to 
nominate  a  suitable  person  for  administrator. 

It  has  been  held  in  North  Carolina  that,  where  the  next  of 
kin  reside  abroad^  the  court  will  grant  administration  to  the 
nominee  of  such  next  of  kin:  Smith  v.  Munroe,  1  Ired.  (23 
K.  C.)  345;  Little  v.  Barry,  94  N.  C.  433. 

It  is  true  that  the  third  sentence  of  section  18  provides  that 
in  all  cases    where  the  intestate  is  without  a  widow^  next  of 
kin  or  creditors  in  this  state,  but  leaves  property'  within  this 
itate,  administration  shall  be  granted  to  the  public  adminis- 
trator only  when  such  county  contains  a  population  of  two 
Irandred  thousand,  or  over.    But  the  third  sentence  of  the  sec- 
tion makes  no  reference  to  the  nomination  to  the  probate  court 
of  any  competent  person  to  act  as  administrator.    Although 
'^  the  provision  is  that,  when  an  intestate  dies  without  a 
vidow,  next  of  kin  or  creditors  in  this  state,  leaving  property 
here,  administration  shall  be  granted  to  the  public  adminis- 
trator, yet  there  is  no  provision  that,  if  the  intestate  dies 
without  a  widow,  next  of  kin  or  creditors  in  this  state,  and 
no  competent  person  is  nominated  by  the  next  of  kin,  the  public 
administrator  is  to  act.    In  other  words,  the  provision,  that  a 
eompetent  person  may  be  nominated  to  the  court  by  a  non- 
resident next  of  kin,  would  remain  and  be  applicable  to  all 
the  coxmties  of  the  state,  including  Cook  county,  even  though 
the  third  sentence  of  the  section  were  eliminated.    As  the  third 
^ntence  now  stands,  and  if  it  were  permitted  to  remain  as 
a  part  of  the  section,  it  would  involve  and  imply  an  exception, 
fo  far  as  the  nomination  of  an  administrator  to  the  court  by 
a  nonresident  next  of  kin  is  concerned.     If  the  third  sentence 
had  provided  that,  in  all  cases  where  the  intestate  is  without 
a  widow,  next  of  kin  or  creditors  in  this  state,  and  where  no 
next  of  kin,  either  resident  or  nonresident,  nominates  a  person 
to  act  as  administrator  to  the  probate  court,  then  a  different 
question  would  arise,  but  such  is  not  the  language  of  the  sec- 
tion. 

We  are,  therefore,  of  the  opinion  that,  notwithstanding  the 
thmination  of  the  third  section  as  being  unconstitutional,  the 
danse,  which  authorizes  a  next  oi  Ida,  whether  resident  or 
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noBresidenty  to  nominate  an  administrator  to  the  probate  cour^ 
xemainB  and  is  validL 

Taking  this  view^  that  is,  that  the  nonresident  sister  had  a 
right  to  nominate  the  administrator,  the  probate  court  of 
Cook  countj  revoked  the  letters,  issued  to  the  public  adminis- 
trator, and  appointed  the  appellee.  We  think  that  this  action 
of  the  probate  court  was  correct  and  authorized  by  the  lan- 
guage of  the  section. 

Accordingly,  the  judgment  or  order  of  the  probate  court 
is  affirmed^ 

Mr.  Justice  Wilkin,  diesenttng. 


BpecUa  «fuf  0Ja9$  LeffWaUan  Is  diMnM«d  in  the  monographie  note 
to  Sanitary  District  y.  Bay,  98  Am.  St.  B«p.  106-113;  SUta  y.  Ellet, 
21  Am.  St.  Bep.  780-789.  Differentiations  and  classifications,  to  be 
Upheld,  mnst  be  reasonable  and  based  n^on  real  differences  in  the 
silttatlon,  oondition,  and  tendencies  of  things:  State  ▼.  ICitehell,  97 
Me.  66,  94  Am.  St.  Bep.  481,  63  Atl.  887.  As  to  the  yalidity  of 
classifications  of  municipalities  on  the  basis  of  population,  see  Mur- 
ray r.  Board  of  Oommrs.,  81  Minn.  3S9,  83  Am.  St.  Bep.  379,  84  N. 
W.  103;  State  y.  WestfaU,  86  Minn.  437,  89  Am.  St  Bep.  571, 
89  N.  W.  175;  Knapf  y.  People,  185  HI.  20,  76  Am.  St.  Bep.  17,  57 
N.  E.  2^;  Wanser  y.  Hoos,  60  N.  J.  L.  482,  64  Am.  St.  Rep.  600, 
38  AtL  449.  And  as  to  the  yalidity  of  a  classification  that  applies 
only  to  one  municipality,  see  State  y.  Dee  Moines,  96  Iowa,  521, 
59  Am.  St.  Bep.  381,  65  K  W.  818;  Boorum  y.  Connelly,  66  N.  J, 
L.  197,  88  Am.  St.  Bep.  469,  48  Atl.  955;  State  ▼.  Jonee,  66  Ohio 
St.  463,  90  Am.  St.  Bep.  692,  64  K.  K  424. 

A  Statute  mey  b€  7o{4  in  Ptirt  and  yalid  as  to  the  remainder: 
Bedell  y.  Moores,  63  Neb.  219.  88  N.  W.  243,  93  Am.  St.  Bep.  431, 
and  cases  cited  in  the  cross-reference  note  thereto.  It  is  otherwise, 
howeyer,  when  the  yalid  and  inyalid  parts  are  so  intimately  con- 
neeted  and  mutually  dependent  as  to  warrant  the  belief  that  the 
legislature  intended  them  as  a  whole:  Ballentine  y.  Wllley,  3  Idaho, 
496,  31  Pae.  994,  95  Am.  St  Bep.  17,  and  eases  cited  in  the  cross- 
reference  note  thereto;  State  v.  Mitchll,  97  Me.  66,  94  Am.  St 
B^^  461,  63  Atl  887. 
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HEBSCHBACH  v.  COHEN. 

[207  HL  517,  69  N.  E.  932.] 

BE8  JUDICATA.— Parol  Evidence  is  Admiaaible  to  show  what 
involved  in  the  issuea  made  in  a  trespass  suit  and  what  actually 
eame  into  question  upon  the  trial  for  the  purpose  of  proving  that 
the  title  or  the  boundaries  was  the  question  tried  and  determined 
therein,     (p.  834.) 

BE8  jrui>ICATA.--A  Judgment  In  Favor  of  tlie  Defendant  in 
an  Action  of  Trespass  quare  clausum  fregit  wherein  the  defense 
liherum  tenementum  was  pleaded  is  conclusive  against  plaintiff's 
title  in  a  subsequent  action  of  ejectment,  if,  in  the  first  action,  the 
question  tried  was  the  title  of  the  property  or  its  boundaries,  (pp. 
234,  236.) 

TBE8PA88 — Questions  Involved  in  Aetions  of. — A  plea  of 
Hbenun  tenementum  is  proper  in  an  action  of  trespass  quare  clausum 
fregit,  and  it  admits  such  possession  in  the  plaintiff  as  would  en- 
able him  to  maintain  an  action  against  a  wrongdoer,  and  asserts 
a  freehold  in  the  defendant  with  a  right  to  the  immediate  possession 
as  against  the  plaintiff,     (p.  284.) 

TBB8PAB8 — PleadingB  in  Action  of.  When  Tender  an  Issue 
ef  Title. — ^An  allegation  in  a  complaint  that  the  defendant  destroyed 
timber  growing  upon  certain  lands  of  the  plaintiff  amounts  to  an 
averment  that  the  plaintiff  is  the  owner  of  such  lands,  (pp.  238,  239.) 

Ejectment  for  certain  lands.  Judgment  in  favor  of  the  de- 
fendant on  the  ground  that  the  title  had  been  determined  to  be 
in  him  in  a  preceding  action  of  trespass  quare  clausum  fregit 
between  the  same  parties.    The  plaintiff  appealed. 

B.  E.  Sprigg  and  A.  E.  Crisler,  for  the  appellant. 

H.  Clay  Horner,  for  tlie  appellee. 

•*>  MA6BUDER,  J.  The  defense,  made  by  the  appellee 
upon  the  trial  below,  was  that  the  judgment  in  the  trespass 
suit  between  the  same  parties  was  res  judicata  as  to  the  title 
involved  in  this  suit  The  trial  court  sustained  the  defense,  so 
"^  made  by  appellee,  and  entered  judgment  accordingly. 
The  question  of  law,  presented  by  the  record,  is  this :  If,  in  an 
action  of  trespass  quare  clausum  fregit,  the  defense  pleaded  is 
libenun  tenementnzn,  can  the  judgment  therein  rendered  be 
let  up  as  res  judicata,  when  an  attempt  is  afterward  made  to 
establish  title  in  another  proceeding  between  the  same  parties, 
the  close  described  in  the  second  action  being  the  same  as  that 
described  in  the  first? 

It  appears  from  the  statement  of  facts  preceding  this 
opinion  that,  in  the  trespass  suit,  the  plea  of  liberum  tcnem  en- 
ton  was  filed.    It  also  appears  from  the  testimony  that,  upon 
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the  trial  of  the  trespass  suit — which  was  brought  to  recover 
damages  for  the  cutting  of  timber  upon  the  land  claimed  by 
the  appellant — ^the  defendant  therein,  the  present  appeUee,  did 
not  deny  the  cutting  of  the  timber,  but  that  the  object  of  the 
-evidence  in  the  trespass  suit  was  to  ascertain  whether  the  tim- 
ber cut  was  cut  on  the  land  of  the  plaintiff  in  that  suit,  the 
present  appellant,  or  upon  the  land  of  the  defendant  in  that 
«uit,  the  present  appellee.  It  appears,  therefore,  that  the  main 
issue  tried  in  the  trespass  suit  was  as  to  the  ownership  of  the 
same  portion  of  the  surveys  as  is  here  in  controversy,  or,  per- 
haps, as  to  the  location  of  the  western  boundary  line  of  the 
two  surveys,  owned  by  the  present  appellant. 

It  is  not  necessary  to  say,  nor  do  we  so  hold,  that  the  judg- 
ment rendered  in  the  trespass  suit  is  necessarily  conclusive  as 
to  what  appears  from  the  record,  but  it  may  be  shown  by 
parol,  and  it  has  been  here  shown  by  parol,  what  was  involved 
in  the  issues  made  by  the  pleadings  in  the  trespass  suit,  and 
what  actually  came  in  question  upon  the  trial  of  that  suit.  This 
being  so,  we  see  no  reason  why  the  plea  of  res  judicata  was  not 
a  good  defense,  and  why  the  action  of  the  trial  court  in  sustain- 
ing it  was  not  correct. 

We  have  held  that  the  plea  of  liberum  tenementum  is  a 
proper  plea  in  an  action  of  trespass  quare  clausum  fregit, 
***  and  that  it  is  error  to  instruct  the  jury  to  disregard  the 
same  when  pleaded;  that  the  plea,  as  one  of  confession  and 
avoidance,  in  legal  effect  admits  such  a  possession  in  the  plain- 
tiff as  would  entitle  him  to  maintain  an  action  again  a  wrong- 
doer, and  asserts  a  freehold  in  the  defendant  with  a  right  to 
immediate  possession  as  against  the  plaintiff:  Fort  Dearborn 
Lodge  V.  Klein,  115  lU.  177,  56  Am.  Rep.  133,  3  N.  E.  272. 
In  Dean  v.  Comstock,  32  111.  173,  this  court,  speaking  through 
Mr.  Justice  Breese,  said  (p.  179) :  ^^Trespass  being  a  possessory 
action,  it  is  not  at  all  necessary  that  the  right  should  come  in 
question.  But  if  it  does  come  in  question,  as  it  did  in  this 
case,  by  the  plea  of  liberum  tenementum,  and  the  defendant 
has  shown,  as  he  did  show,  that  he  owned  the  premises  in  fee. 
he  cannot,  on  any  principle  of  law  with  which  we  are  ac- 
quainted, be  rendered  responsible  to  a  person  having  neither  a 
right  to  the  property  nor  to  the  possession.*' 

We  have  held  that,  where  in  an  action  of  trespass  quarA 
clausum  fregit  the  defense  pleaded  is  liberum  tenementum,  the 
judgment  rendered  upon  the  issue  thereby  made  will  not  be 
regarded  as  conclusive,  yet  it  may  be  shown  by  parol  evidenoe. 
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or  otherwise,  tliat  the  question  of  title  was  actually  tried  and 
puaed  upon  in  the  action  of  trespass;  and  that  such  a  judg- 
ment is  necessarily  conclusive  as  to  what  appears  from  the 
record,  or  is  shown  by  parol  to  have  been  involved  in  the  issues, 
made  by  the  pleadings  in  the  suit,  and  to  have  actually  come  in 
question  on  the  trial:  Elson  y.  Gomstock,  150  III  303,  37  N.  E. 
207;  Rhoads  v.  City  of  Metropolis,  144  III  580,  36  Am.  St 
Bep.  468,  33  N.  E.  1092. 

If,  in  an  action  of  trespass  quare  clausum  fregit  to  recover 
damages  for  the  cutting  of  timber  upon  the  plaintifE't;  loud, 
the  plea  is  the  general  issue,  or  not  guilty,  and  the  defendant 
denies  that  he  cut  the  timber,  then  the  issue  is  one  of  fact, 
presented  to  the  jury,  as  to  whether  or  not  the  defendant  did 
cat  the  timber,  and  as  to  how  much  the  defendant  should  pay 
as  damages  for  the  timber  so  cut.    In  the  case  of  such  an  issue 
in  the  action  of  ■^*'  trespass,  the  judgment  of  course  decides 
nothing  as  to  title.    If,  however,  the  defendant  in  the  action  of 
trespass,  so  brought,  admits  that  he  cut  the  timber,  but  claims 
that  he  had  the  right  to  do  so  because  the  land  was  his  own 
land,  then  an  issue  is  made  as  to  the  ownership  of  the  land. 
The  ownership  of  the  land  must   be  determined,  in   order  to 
'dedde  whether  the  defendant  had  the  right  to  cut  the  timber 
or  not    In  the  case  of  such  an  issue  being  made  the  question 
of  ownership  or  title  is  directly  involved,  and  where  the  testi- 
mony shows  that  it  was  so  involved,  we  see  no  reason  why  the 
judgment  rendered  cannot  be  pleaded  as  res  judicata  in  any 
sabaeqnent  proceeding  between  the  same  parties,  involving  the 
title  to  the  same  land.    In  Hawley  v.  Simons,  102  IlL  116,  we 
Bsid  (p.  118) :  "A  judgment  at  law,  whether  in  an  ejectment 
Buit  or  in  some  other  form  of  action,  is  conclusive  on  the  par- 
ties upon  aU  questions,  titles  and  rights  involved  in  the  litiga- 
tion and  passed  upon  by  the  court,  which  the  court  had  power 
and  jurisdiction  to  hear  and  determine,  and  nothing  more ;  and 
whenever  the  same  questions  or  the  same  rights  or  titles  are 
Again  drawn  in  issue,  whether  in  a  court  of  equity  or  court  of 
Itw,  between  the  same  parties  or  their  privies,  the  previous  ad- 
judication must  be  regarded  as  conclusive  upon  them/'    In  the 
case  at  bar,  the  parties  in  the  trespass  suit  were  exactly  the 
same  parties  as  the  parties  in  this  ejectment  suit,  and  the  issue, 
AS  has  already  been  shown,  in  the  trespass  suit  was  the  same  as 
the  issue  here,  to  wit,  the  ownership  of  the  eighteen  and  twenty- 
four  hnndredths  acres  of  ground  betweer  the  two  sloughs,  men- 
tioned in  the  statement  preceding  this  opinion.   The  appellant, 
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plaintiff  below,  '^admitted  that  the  land  sued  for  in  this  caae  fe 
the  same  land  that  was  inyolyed  in  an  action  of  trespass  com- 
mcmced  by  Mr.  Herschbach,  the  plaintiff,  against  Mr.  Cohen^ 
the  defendant.'*  This  disposes  of  the  contention,  made  by  the 
appellant,  that  a  judgment  in  trespass  quare  elausxon  fregit* 
where  the  issue  relates  only  to  a  particular  spot  of  the  premises 
described  '*'*  in  the  declaration  without  CYidence  as  to  the 
exact  locality  of  the  trespass,  cannot  conclude  either  party  as 
to  the  question  of  title:  2  Waterman  on  Trespass,  sec.  1119. 
In  the  case  at  bar,  the  evidence  does  show  the  exact  locality  of 
the  trespass,  not  only  by  virtue  of  the  admission  above  set  forth, 
but  by  reason  of  the  oral  testimony,  which  shows  that  the  tim- 
ber was  cut  on  the  land  between  the  two  sloughs,  that  is  to  say^ 
the  eighteen  and  twenty-four  hundredths  acres.  It  follows  that 
the  trespass  is  exactly  located,  as  having  occurred  upon  the 
eighteen  and  twenty-four  hundredths  acres  here  involved. 

Even  if  the  question  involved  in  the  trespass  suit  waa 
merely  a  question  of  the  true  boundary  between  the  land  of 
the  appellant  and  the  land  of  the  appellee,  yet  the  evidence 
shows  that  that  question  was  decided  in  the  trespass  suit  in 
favor  of  the  present  appellee ;  and  the  judgment  in  the  trespass 
suit  must  be  regarded  as  res  judicata  as  to  the  question  of 
boundary.  In  Mueller  v.  Henning,  102  IlL  646,  where  a  de> 
cree,  on  a  bill  to  correct  a  mistake  in  the  description  of  land  in 
a  deed,  found  that  the  place  at  which  the  survey  waa  com* 
menced  was  not  the  correct  one,  but  tiiat  the  survey  should  have 
commenced  at  another  point,  it  was  held  that,  in  an  action  of 
ejectment  between  the  parties,  the  question  of  boundary  was 
res  judicata,  and  the  decree  was  conclusive  upon  them  as  to 
its  correctness.  A  judgment,  in  an  action  brought  solely  to 
determine  a  boundary  line,  although  brought  in  the  form  of  an 
action  of  trespass  to  try  title,  is  res  judicata:  24  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  825,  and  cases  recited  in  note. 

''Where,  in  an  action  of  trespass,  the  title  is  actually  in  issue, 
and  that  is  a  part  of  that  upon  which  the  judgment  is  based, 
and  the  plaintiff  prevails,  it  is  conclusive  as  against  an  action 
of  ejectment*':  21  Am.  &  Eng.  Ency.  of  Law,  244,  245,  and 
cases  in  notes. 

Freeman  in  his  work  on  Judgments  (vol.  1,  4th  ed.,  sec.  311), 
after  referring  to  the  conflict  among  the  decisions  in  the  van* 
ous  states  upon  this  subject,  says:  ^^"^  ''The  title  cannot  m 
some  of  the  states  be  regarded  as  in  issue  except  upon  a  special 
plea  of  soil  or  freehold,  or  some  other  equivalent  pleading;  but 
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when  snch  plea  is  interposed,  or  when  wi&ont  any  special  plea 
the  roles  of  practice  in  the  state  permit  the  title  to  be  received 
in  evidence  and  to  be  considered  by  the  court  or  jury^  and  it  is 
in  fact  recdvedy  considered  and  made  the  basis  of  a  verdict  and 
judgment,  then  that  is  as  conclusively  settled  as  if  it  had  been 
drawn  in  question  and  decided  in  some  other  action."  This 
language  applies  exactly  to  the  course  of  decision  in  this  state, 
and  to  the  facts  in  the  case  at  bar.  Here,  a  special  plea  of  soil 
or  freehold,  to  wit,  the  plea  of  liberum  tenementum,  was  filed 
in  the  action  of  trespass,  and  the  proof  shows  that  the  title  was 
received  in  evidence  in  the  action  of  trespass,  and  considered, 
and  made  the  basis  of  the  verdict  and  judgment  therein. 

Waterman,  in  his  work  on  Trespass  (vol.  2,  sec.  1119),  speak- 
ing of  the  action  of  trespass  quare  clausum  f  regit,  says :  'HTet 
the  title  may  be  litigated  as  a  matter  directly  involved  in  the 
iarae,  and  when  that  question  is  adjudicated  and  a  judgment 
rendered  in  this  form  of  action  by  a  court  of  competent  juris- 
diction, the  judgment  will  conclude  the  parties,  and  operate  as 
an  estoppel  if  the  matter  appears  on  the  face  of  the  record,  or 
as  evidence  conclusive  in  relation  to  the  title,  in  any  subsequent 
litigation  of  the  matter  between  them.  But  when  the  defend- 
ant in  ejectment  seeks  to  show  title  in  himself  to  the  premises 
in  dispute  by  means  of  the  estoppel,  created  by  the  recovery  in 
the  former  action,  he  is  bound  to  show  afiEhmatively  that  the 
title  to  those  premises  was  passed  upon  in  that  action.  When 
it  has  been  apparently  necessary  to  pass  upon  that  question 
before  the  judgment  could  have  been  given,  the  record  will 
be  prima  fade  evidence  for  the  defendant,  and  will  be  con- 
clusive as  an  estoppel  against  the  plaintiff,  unless  evidence  has 
been  given  on  his  part  to  contradict  and  overcome  this  presump- 
tion.** '^■*  Wells,  in  his  work  on  Res  Adjudicata  and  Stare 
DccisiB,  section  287,  says:  ''Where  a  plaintiff  brings  an  action 
of  trespass  quare  clausum  fregit,  and  the  defendant  under  the 
general  issue  litigates  the  question  of  title,  and  the  verdict  on 
that  issue  ia  rendered  against  him,  and  afterward  the  plaintiff 
brings  a  direct  action  to  try  the  title,  the  former  judgment 
will  be  conclusive,  and  the  defendant  will  not  be  allowed  to 
dispute  the  title.*^ 

Counsel  for  appellant  lay  great  stress  upon  the  case  of  Key- 
scr  V.  Sutherland,  69  Mich.  456,  26  N.  W.  865,  where  it  was 
held  by  the  supreme  court  of  Michigan,  that  a  judgment  in 
trespass  cannot  be  a  bar  to  a  subsequent  ejectment  suit  for  the 
same  premises,  even  though  the  parties  in  both  suits  are  the 
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same,  upon  the  ground  that  a  party  is  entitled  to  but  one  trial, 
08  a  matter  of  right,  in  Michigan  in  an  action  of  trespass,  while 
in  ejectment,  upon  the  payment  of  costs  of  the  first  trial,  he 
has  an  absolute  right  to  another  trial;  and  it  is  said  that  the 
statute,  allowing  a  second  trial  ip  an  action  of  ejectment  upon 
the  payment  of  costs,  is  substantially  the  same  in  Illinois  as 
in  Michigan.  What  is  said  upon  tiiis  subject  in  Keyser  t. 
Sutherland,  59  Mich.  455,  26  N.  W.  865,  is  mere  dictum,  as  it 
appeared  that  the  title  was  not  passed  upon  in  the  action  of 
trespass.  But,  independently  of  this  consideration,  we  are  not 
disposed  to  accept  the  reasoning  of  the  Michigan  court  upon 
this  subject  as  sound.  The  statute  of  Illinois  provides  that  at 
any  time  within  one  year  after  a  judgment,  either  upon  de- 
fault or  verdict,  in  the  action  of  ejectment,  the  party,  against 
whom  it  is  rendered,  his  heirs  or  assigns,  upon  the  payment  of 
all  costs  recovered  therein,  shall  be  entitled  to  have  the  judg- 
ment vacated,  and  a  new  trial  granted  in  the  cause :  2  Starr  and 
Curtis'  Annotated  Statutes,  2d  ed.,  1621.  This  is  so,  no  mat- 
ter what  the  defense  may  have  been  upon  the  first  trial  of  the 
cause.  In  the  Michigan  decision  referred  to,  the  court  says 
that  it  will  not  allow  the  right  to  two  trials  in  ejectment  to 
be  taken  away  by  allowing  one  trial  in  trespass  to  be 
^^"^  used  as  a  former  adjudication.  We  see  no  reason  why 
the  result  here  deplored  should  necessarily  follow.  The  fact 
that,  upon  the  first  trial  of  the  ejectment  suit,  the  judgment 
in  the  trespass  suit  is  pleaded  as  res  judicata,  does  not  deprive 
the  defeated  party  of  a  second  trial  in  the  ejectment  suit. 
There  might  be  other  defenses  upon  the  first  trial  of  the  eject- 
ment suit  equally  as  good  as  the  defense  of  res  judicata,  and 
yet,  if  the  defeated  party  chooses  to  pay  up  the  costs  within 
the  time  specified,  and  take  his  chances  upon  a  new  trial,  he 
has  a  right  to  do  so.  The  character  of  the  defense  made  on  the 
first  trial  does  not  deprive  him  of  his  right  to  a  new  triaL  Any 
defense  made  upon  the  first  trial,  if  good  and  valid  and  sup- 
ported by  the  evidence,  whether  the  defense  of  res  judicata  or 
something  else,  would  lessen  the  probability  of  the  defeated 
party's  success  upon  a  second  trial  if  the  same  defense  is  set 
up  in  the  second  trial,  but  in  no  way  interferes  with  his  right 
to  such  second  trial. 

It  is  said  by  counsel  for  appellant  that  the  declaration  in 
the  action  of  trespass  does  not  aver  that  the  plaintiff  therein 
was  the  owner  of  the  premises.  The  declaration  in  the  tres- 
pass suit  avers  that  the  defendant  destroyed  the  timber  of  tbt 
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plaintiff^  then  growing  ^'npon  certain  lands  of  the  plaintiff." 
This  averment  is  the  usual  one,  which  is  made  in  declarations 
in  trespass  quare  clansnm  fregii  The  cases  in  Illinois,  re- 
ferred to  hy  connsel  for  appellant,  which  require  the  plaintiff 
in  actions,  brought  to  recover  damages  for  cutting  timber,  to 
STer  that  he  is  the  owner  of  the  land,  upon  which  the  timber 
is  cut,  were  cases  arising  under  a  specicd  statute,  imposing  a 
penalty  for  cutting  timber.  This  statute,  which  was  entitled 
''An  act  to  prevent  trespassing  by  cutting  timber,'*  provided 
that  any  person  who  cuts  trees  growing  upon  land  belonging  to 
another  person  without  first  having  obtained  permission  so  to 
do  from  the  owner  of  such  land  should  forfeit  and  pay  for  each 
tree  a  certain  penalty  therein  named;  and  it  was  held  in  the 
eases  referred  ^'^  to  by  counsel,  that,  in  an  action  of  debt 
brought  by  the  owner  to  recover  the  penalty  given  by  the  stat- 
ute, he  most  aver  in  the  declaration  that  he  was  tiie  owner: 
Wright  V.  Bennett,  3  Scam.  (111.)  268;  Whiteside  v.  Divers, 
4  Scam.  (111.)  336;  Jarrot  v.  Vaughn,  2  Qilm.  (111.)  132. 
These  decisions,  being  founded  upon  a  special  statute,  have  no 
application  in  the  present  case. 

For  the  l^asons  above  stated,  the  judgment  of  the  circuit 
court  is  affirmed. 


Tk$  Ru!e9  of  Res  Judicata  are  stated  in  Garden  City  ▼.  Merchants* 
tte.  Nat  Bank,  65  Kan.  345,  98  Am^  St.  Bep.  284,  69  Pac.  925; 
White  ▼.  Ladd,  41  Or.  324,  93  Am.  St.  Bep.  732,  68  Pac.  739;  La 
Follett  ▼.  Mitchell,  42  Or.  465,  95  Am.  St.  Bep.  780,  69  Pac.  916. 
Hurzthal  v.  Boom  Co.,  53  W.  Va.  87,  97  Am.  St.  Bep.  954,  44  S.  E» 
620.  Judgnaents  in  ejectment  as  res  judicata  are  discussed  in  San- 
ford  V.  Herron,  161  Mo.  176,  61  S.  W.  839,  84  Am.  St.  Bep.  70&, 
sad  eases  cited  in  the  cross-reference  note  thereto.  It  has  been  held 
that  if  in  an  action  of  trespass  quare  dausum  f regit  against  a  city 
for  remoyiag  soil  from  an  alleged  street,  the  defendant  pleaded  that 
the  locos  in  quo  is  a  public  highway,  that  the  locjus  in  quo  is  the 
property  of  the  defendant,  and  the  statute  of  limitations,  and  evi- 
dence was  offered  by  both  parties  on  all  the  issues,  a  general  verdict 
ia  favor  of  the  defendant  is,  in  a  subsequent  action  between  the 
■sme  parties,  prima  facie  evidence  th^t  all  the  issues  were  found 
in  favor  of  the  defendant:  Bhoades  v.  Metropolis,  144  111.  580,  30 
Am.  St.  Bep.  468,  33  N.  £.  1092.  On  the  proof  of  res  judicata,  see 
the  monographic  note  to  Fahey  v.  Esterly  Machine  Co.,  44  Am.  St. 
Bep.  562-572.  When  the  plea*  of  res  judicata  is  set  up  as  a  de- 
fense, oral  evidence  has  been  held  admissible  to  show  the  facta 
vpon  which  the  former  judgment  was  founded:  State  v.  Meek,  112 
Iowa,  338,  84  Am.  St.  Bep.  342,  84  N.  W.  3. 
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KELLTVIIxLE  COAL  COMPANY  ▼.  HARRIER. 

[207  HL  624,  09  N.  E.   027.] 

OONSTITUnONAL  I«AW--autiites  Dttjlng  Bight  of  Setoff 

M  Against  Employers. — ^A  statute  den3ring  to  emplojera  the  right  of 
setoff  or  of  counterclaim  in  actions  brought  hy  their  employ^  to 
recover  for  wages,  but  exempting  from  its  provisions  the  business 
of  farmers  or  farm  laborers  and  servants,  is  nneonstitational  ia 
discriminating  against  employers  who  are  not  farmers.  The  provi- 
sion respecting  them  cannot  be  disregarded  for  the  purpose  of  sus- 
taining the  statute,     (p.  242.) 

H.  M.  Steely,  for  the  appellant. 
W.  T.  Gunn,  for  the  appellee. 

«»  CARTWRIQHT,  J.  Appellee  brought  this  suit  before  a 
jufitioe  of  the  peace  of  Vermilion  county,  against  appellant,  to 
recover  for  wages  due  him  as  a  miner.  On  appeal  to  the  circuit 
court  a  jury  was  waived  and  the  cause  was  submitted  to  ihs 
court  for  triaL  There  were  no  disputed  facts.  Defendant 
owed  plaintiflE  for  wages  and  plaintiff  was  indebted  to  defendant 
for  groceries  and  household  supplies  purchased  by  him.  The 
only  controversy  was  as  to  the  right  of  defendant  to  set  off 
the  amoimt  due  from  plaintiff  against  his  demand  for  wages^ 
defendant  claiming  that  right  and  admitting  that  it  owed 
plaintiff  the  balance.  Plaintiff  claimed  the  right  to  recover  tiie 
whole  ®^^  amount  of  wages  earned,  and  disputed  the  right  to 
bet  off  against  the  same  the  amount  due  from  him  to  defendant. 

Plaintiff's  claim  was  based  on  sections  8  and  4  of  an  act 
entitled,  ^'An  act  to  provide  for  tlie  payment  of  wages  in 
lawful  money,  and  to  prohibit  the  truck  system,  and  to  prevent 
deductions  from  wages  except  for  lawful  money  actually  ad- 
vanced,''  in  force  July  1,  1891:  Laws  1891,  p.  212.  The  first 
and  second  sections  of  said  act  were  declared  in  the  case  of 
Frorer  v.  People,  141  111.  171,  31  N.  E.  395,  to  be  repugnant 
to  the  constitution  of  the  state,  and  void,  l^ose  sections  pro- 
hibit an  employer  engaged  in  mining  or  manufacturing  from 
keeping  or  being  interested  in  a  store  for  furnishing  supplies, 
tools,  clothing,  provisions  or  groceries  to  his  employes,  and 
declare  every  person,  company,  corporation  or  association  vio- 
lating that  prohibition  to  be  guilty  of  a  misdemeanor  and  liable 
to  a  fine.     Sections  3  and  4  are  as  follows: 

''Sec.  3.  It  shall  be  unlawful  for  any  person,  company,  cor- 
poration or  association,  employing  workmen  in  this  state,  to 


T^.  1904.]    EelltvuiLb  Coal  Co.  v.  Habbieb.  241 

make  deductions  from  ihe  wages  of  his,  its  or  their  wor^en^ 
eioept  for  lawful  money,  checks  or  drafts  actually  advanced 
without  discount,  and  except  such  sums  as  may  be  agreed  upon 
between  employer  and  employ^,  which  may  be  deducted  for 
hospital  or  relief  fund  for  sick  or  injured  employes. 

''Sec.  4.  Any  deductions  made  from  the  wages  of  any  work- 
man in  this  state^  except  as  provided  in  section  three  (3)  of 
this  act,  may  be  recovered  in  any  appropriate  action  before 
any  court  of  competent  jurisdiction,  together  with  such  reason- 
able attorney's  fee  as  tiie  court  in  its  discretion  shall  think 
proper,  and  no  offset  or  counterclaim  of  any  kind  shall  be  al- 
lowed in  such  action  or  proceeding.^' 

On  the  trial  of  this  case  defendant  submitted  to  the  court  a 
number  of  propositions  of  law  asking  the  court  to  hold  that 
defendant,  under  the  law  and  its  charter,  has  a  legal  right  to 
keep  a  store  and  furnish  and  sell  to  ^^^  its  employes  supplies, 
tools,  clothing,  provisions,  groceries,  and  sudi  other  articles  as 
itB  employ^  see  fit  to  purchase  from  it,  and  that  so  far  as  the 
act  in  question  attempts  to  deprive  defendant  of  the  right  to 
set  off  against  the  demand  of  plaintiff  for  wages  any  demand 
owing  by  plaintiff  to  defendant  for  groceries,  merchandise  or 
other  articles  purchased  at  its  stores,  when  it  allows  such  right 
of  setoff  to  farmers  as  against  their  employes,  is  repugnant  to 
the  constitution  of  the  United  States  and  the  constitution  of 
the  state  of  Illinois.  The  court  held  the  first  proposition  to  be 
the  law,  to  the  effect  that  the  defendant  had  tiie  right  to  keep 
the  store  and  sell  such  goods  to  its  employes  as  they  choose  to 
purchase,  but  refused  to  hold  that  the  third  and  fourth  sections 
were  in  violation  of  the  constitution,  or  that  the  act  was  ren- 
dered unconstitutional  by  the  provision  that  nothing  contained 
in  it  should  be  construed  to  include  the  business  of  farmers  or 
farm  laborers  or  servants.  The  court  held  that  an  employer 
may  sell  goods  to  an  employ^,  but  if  he  is  a  miner  or  manufac- 
turer he  cannot  lawfully  secure  payment  by  way  of  setoff.  Ac- 
cordingly the  court  found  the  issues  for  the  plaintiff  and  en- 
tered judgment  in  his  favor  for  the  whole  amount  of  his 
demand,  which  was  twenty-one  dollars  and  twenty-seven  cents, 
and  costs  of  suit^  together  with  twenty  dollars  attorney's  fees, 
as  provided  by  said  section  4. 

It  is,  of  course,  conceded  that  sections  1  and  2  of  the  act 
are  in  violation  of  the  constitution,  but  it  is  insisted  that  sec- 
tions 3  and  4  should  be  upheld.  We  do  not  see  how  that  can 
be  done,  and  must  hold  that  the  whole  act  is  void.    Section  6 

JLm.  81  B4P,  ToL  09-16 
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of  tlie  act  is  as  follows:  'Nothing  in  this  act  shall  be  so  con- 
stmed  as  to  include  the  business  of  farmers^  or  farm  laborers, 
or  servants/'  A  large  proportion  of  the  employers  of  labor  in 
the  state  are  farmers^  and  the  valuable  right  of  setoff  is  al- 
lowed to  them  while  it  is  denied  to  the  miner  or  manufacturer. 
A  farmer  whose  employ^  is  indebted  to  him,  if  sued  by  the 
employ^,  may  set  ofF  the  amount  of  such  indebtedness 
**•  against  the  demand  of  the  employ6  for  wages,  and  the 
recovery  can  only  be  for  the  balance  due.  The  employ^  of  a 
miner  or  manufacturer  is  not  limited  to  the  recovery  of  the 
balance  due  him^  but  may  have  a  judgment  for  the  whole 
amount  of  his  wages,  and  the  employer  is  relegated  to  a 
separate  action  at  law  to  collect  what  is  justly  due  him,  if  he 
can.  By  this  discrimination  the  miner  and  manufacturer  are 
deprived  of  the  equal  protection  of  the  laws  guaranteed  to  them 
by  the  federal  constitution.  It  is  too  plain  for  argument  that 
the  exemption  of  farmers,  farm  laborers  and  servants  was  a 
material  consideration  with  the  legislature  in  the  passage  of  the 
act,  and  that  it  would  not  have  been  enacted  if  they  had  not 
been  excluded  in  its  operation  and  protected  from  its  provisions. 
The  whole  act  is  therefor  void :  Connelly  v.  United  States  Sewer 
Pipe  Co.,  184  U.  S.  540,  22  Sup.  Ct.  Eep.  431 ;  -Mathews  v. 
People,  202  111.  389,  95  Am.  St.  Eep.  241,  67  N.  E.  28. 

Furthermore,  it  is  not  within  the  power  of  the  legislature 
to  provide  that  one  who  is  possessed  of  property  may  not  sell 
it  to  another  and  agree  with  the  purchaser  to  work  for  him  in 
payment  for  it.  The  privilege  of  contracting  is  both  a  liberty 
and  a  property  right :  Frorer  v.  People,  141  HI.  171,  31  N.  E. 
395.  The  laborer  has  a  right  to  contract  with  respect  to  his 
labor  and  to  make  such  terms  and  agreements  as  may  be 
mutually  agreeable  to  him  and  his  employer.  They  may  agree 
that  the  labor  of  one  shall  be  paid  for  with  the  property  of 
the  other,  or  the  laborer  may  agree  to  work  in  payment  of  a 
pre-existing  debt,  and  in  either  case  the  rights  of  the  parties 
are  free  from  interference  by  the  legislature :  Harding  v.  People, 
160  111.  459,  52  Am.  St.  Bep.  344,  43  N.  E.  624. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
is  remanded  to  that  court  for  further  proceedings  not  incon- 
sistent with  the  views  herein  expressed. 


A  Statute  prohibiting  the  assignment  of  fntnre  wages  has  beem 
upheld  aa  eonstitational:  International  Text-book  Co.  v.  Weissinger, 
160  Ind.  849,  08  Am.  St.  Bep.  334,  65  N.  E.  52L  So  has  a  aUtute 
jimitiwg  the  number  of  hours  per  day  which  certain  clasaea  of  em- 
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ploy^B  may  labor:  See  the  monographie  note  to  Booth  v.  People,  78 
Am.  St.  Bep.  245;  State  v.  Buchanan,  29  Wash.  602,  92  Am.  St.  Bep. 
930,  70  Pac.  52.  Compare  Cleveland  ▼.  Clements  Bros.  Construction 
Co.,  67  Ohio  St.  197,  93  Am.  St.  Bep.  670,  65  N.  E.  885.  A  mini- 
mum wage  law  has  been  pronounced  unconstitutional:  Street  ▼. 
Vamey  Elee.  Supply  Co.,  160  Ind.  338,  98  Am.  St.  Bep.  325,  66  N. 
£.  895.  So  has  a  statute  forbidding  an  employer  to  impose  a  fine^ 
or  withhold  any  part  of  the  wages  of  an  employ^,  for  an  imperfec- 
tion in  the  product  of  his  labor:  Commonwealth  ▼.  Perry,  155  Mass. 
117,  ol  Am.  St.  Bep.  533,  28  N.  B.  1126.  And  8&  has  a  statute  for- 
bidding an  employer  from  discharging  an  employd  because  he  is  a 
member  of  a  labor  organization:  State  v.  Kreutzberg,  114  Wis.  530, 
91  Am.  St.  Bep.  934,  90  N.  W.  1098.  A  statute  in  effect  prohibiting 
an  employ^  from  assuming  the  risk  at  hazardous  appliances  is  con- 
stitutional: Kilpatrick  v.  Grand  Trunk  By.  Co.,  74  Vt.  288,  93  Am. 
8t.  Bep.  887,  52  Atl.  531.  So,  also,  is  a  statute  changing,  as  ta 
railroad  and  other  corporations,  the  common-law  liabiUty  of  em- 
ployers for  the  acts  of  coemployfis:  Pittsburgh  etc.  By.  Co.  v.  Mont- 
Rcmery,  152  Ind.  1,  71  Am.  St.  Bep.  301,  49  K  E.  582;  Callahan  v. 
9t.  Louis  e*c.  B.  B.  Co.,  170  Mo.  473,  94  Am.  St.  Bep.  746,  71  a  W. 
208.  Compare  Ballard  ▼.  Mississippi  Cotton  Oil  Co.,  81  Miss.  507, 
95  Am.  St.  Bep.  476,  34  South.  533.  On  the  protection  of  corpo- 
rations from  special  and  hostile  legislation,  see  the  monographic. 
mote  to  St.  lionis  etc.  By.  Co.  ▼.  Paul,  62  Am.  St.  Bep.  165-182. 
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STATE   V.    WALTERS. 

[31  Ind.  App.  77,  66  N.  E.  182.} 

LIMITATION  OF  ACTION  Against  a  Becorder  for  KeglS- 

gence. — ^If  a  recorder  registers  a  mortgage  so  that  the  record  does 

■ot  constitute  notice,  neither  he  nor  the  mortgagee  becoming  aware 

^  of  the  error  until  after  the  execution  of  a  second  mortgage,  a  cause 

^  of  4Mtion  accrues  against  him  at  the  time  of  the  erroneous  registra- 

^^n.     (p.  247.) 

UMITATIGN     OF  ACTIONS— Concealment^  Wliat  is  not. — 

Neither  the  ignorance  of  a  person  of  his  right  to  bring  an  action, 
nor  the  mere  silence  of  the  person  liable  to  the  action^  prevents  th* 
running  of  the  statute  of  limitations,     (p.  248.) 

J.  W.  McGreevy  and  G,  E.  Boss,  for  the  appellant 

J.  C.  Nelson,  Q.  A.  Myers  and  D.  D.  Fickle,  for  the  ap- 
pellees. 

*•  BLACK,  P.  J.  This  was  an  action  commenced  February 
10,  1900,  on  the  official  bond  of  Henry  Hubler,  recorder  of 
Cass  comity.  The  proceeding  was  commenced  as  a  claim 
against  the  estate  of  the  principal,  deceased,  and  in  the  circuit 
court  the  sureties  were  brought  in  as  additional  defendants. 
December  7,  1889,  one  William  Murphy  executed  his  mortgage 
on  certain  land  in  that  county  to  the  relatrix  to  secure  the  pay- 
ment of  his  promissory  note  for  six  hundred  and  eighty-three 
dollars  and  two  cents,  payable  to  her  two  years  from  that  date. 
On  the  same  day  she  presented  the  mortgage  to  the  intestate, 
then  county  recorder,  for  recording,  paying  him  the  recorder's 
fee  therefor.  In  recording  the  mortgage,  the  recorder  negli- 
gently  failed  to  copy  correctly  the  description  of  the  land,  so 

(244) 
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that  instead  of  a  certain  part  of  the  northwest  quarter  of  a 
specified  section,  as  described  in  the  mortgage^  the  record  of  the 
mortgage  described  a  like  part  of  the  northeast  quarter  of  the 
same  section.  He  returned  the  mortgage  to  tlie  relatriz,  hay- 
ing indorsed  thereon  the  time  of  the  receipt  of  the  mortgage 
for  record,  and  the  words:  '^Recorded  in  record  14,  page  240," 
aigned  by  him  as  recorder  of  that  county.  When  the  recorder 
delivered  the  mortgage  to  the  person  who  called  for  it,  a  month 
or  two  after  it  was  left  for  record,  in  answer  to  the  question  of 
that  messenger  as  to  whether  it  would  be  necessary  to  compare 
the  mortgage  and  the  record  said:  "No;  that  is  all  ""^  right." 
The  land  so  mortgaged  to  the  relatriz  was  again^  March  2, 1896, 
mortgaged  by  Murphy  to  secure  the  payment  of  a  note  for 
fifteen  hundred  dollars  to  the  Mortgage  and  Trust  Company 
of  Pennsylvania,  by  which  this  mortgage  was  taken  with- 
out notice  of  the  former  mortgage.  The  second  mortgage 
was  duly  recorded.  In  1897  the  relatrix  brought  suit  against 
Murphy  and  said  company  to  foreclose  the  first  mortgage,  and 
in  that  suit  it  was  by  the  court  decreed  that  the  second  mort- 
gage was  a  prior  and  senior  lien  on  the  land  mortgaged  to  the 
relatrix,  and  thereby  she  lost  her  security  for  her  note.  She 
caused  execution  to  issue  against  Murphy,  but  was  unable  to 
realize  anything,  for  the  reason'  that  he  was  insolvent,  and  had 
no  property  out  of  which  the  debt  could  be  collected.  Neither 
the  relatrix  nor  the  recorder  knew  of  the  error  in  recording 
until  after  the  execution  of  the  second  mortgage.  Henry 
Hubler,  the  recorder,  died  in  1898. 

The  controlling  question  is  whether  or  not  the  action  was 
barred  by  the  statute  of  limitations,  and  the  determination  of 
this  matter  depends  upon  the  solution  of  the  question  as  to 
wben  the  cause  of  action  accrued  on  the  recorder's  oflBcial  bond 
for  the  breach  alleged;  that  is.  When  could  the  recorder  first 
have  been  sued  for  the  official  error  charged?  Our  statute 
(Bums  Bev.  Stats.  1901,  sec.  294)  provides:  ''All  actions 
against  a  sheriff,  or  other  public  officer,  or  against  such  officer 
and  his  sureties  on  a  public  boQd,  growing  out  of  a  liability 
incurred  by  doing  an  act  in  an  official  capacity,  or  by  the 
omission  of  an  official  duty,^'  shall  be  commenced  within  fivo 

rears  after  the  cause  of  action  has   accrued,  and  not   after- 

• 

ward.  It  was  the  statutory  duty  of  the  county  recorder  to 
record  the  mortgage  for  the  relatrix  in  its  order;  and  if  not 
recorded  in  forty-five  days  from  the  execution  thereof,  the  mort- 
gage was  liable  to  be  defeated  in  favor  of  any  subsequent  pur* 
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chaser,  lessee,  or  mortgagee  in  good  faith  and  for  a  valoable 
consideration:  ^  Bums'  Kev.  Stats.  1901,  sees.  3350,  8007; 
United  States  Sav.  etc.  Co.  v.  Harris,  142  Ind.  226,  237,  40 
K  E.  1072,  41  N.  E.  461. 

The  iQisdescription  of  the  land  in  the  record  of  the  mort- 
gage rendered  tiie  recording  w')rthless  from  the  first.  The 
debtor  continued  personally  lialle,  and  this  liability  became 
of  no  avail  to  the  relatrix — ^not  through  the  error  of  the  re- 
corder, but  by  reason  of  the  debt  r*8  insolvency.  The  security 
of  the  land  continued  available,  notwithstanding  the  fault  in 
the  recording,  until  the  execution  of  the  second  mortgage, 
which,  because  of  the  recorder's  iii^ake,  was  a  superior  Uen, 
and  finally  exhausted  the  security  The  damage  consisting  of 
the  loss  of  the  security  was  a  drect  result  of  the  incorrect 
copying  of  the  description  of  the  mortgaged  land  in  recording 
the  mortgage.  If  that  damage  had  accrued  and  action  therefor 
had  been  commenced  within  the  period  of  the  statute  after 
the  recording  of  the  mortgage,  thei?  can  be  no  doubt  that  dam- 
ages for  the  loss  thereby  sustained  might  have  been  recovered. 

The  right  of  the  relatrix  to  have  the  recording  of  her  mort- 
gage done  correctly,  so  that  the  r3cord  would  constitute  con- 
structive notice  of  all  her  rights  as  mortgagee,  was  as  absolute 
as  the  right  to  have  the  mortgage  recorded.  As  between  her 
and  the  recorder,  she  was  under  lo  obligation  to  inspect  the 
record  of  her  mortgage  to  see  that  it  was  safely  correct.  By 
presenting  a  mortgage  in  due  form,  proper  for  recording,  and 
paying  the  recorder's  fee,  she  did  all  that  was  incumbeni  upon 
her  to  impose  the  duty  upon  the  recorder.  When  the  mortage 
was  recorded  so  incorrectly  that  tli«  record  was  worthless  as 
notice,  there  was  at  once  a  violation  of  official  duty  on  the  part 
of  the  recorder,  and  the  relatrix  was  at  once  thereby  deprived  of 
a  material  and  valuable  right.  She  then  had  a  cause  of  action 
against  the  recorder.  If  she  had  discovered  the  error  before 
any  subsequent  conveyance  or  encuiulirance,  and  the  original 
mortgage  were  then  still  in  existeni^.e  and  in  her  possession, 
she  might  have  had  it  recorded  again,  at  the  ®^  expense  of  the 
fee  therefor,  or,  if  in  such  case  the  original  mortgage  were  lost, 
she  perhaps  might  have  procured  a  correction  of  the  record; 
but  in  the  meantime  (at  least,  after  t\e  expiration  of  forty- 
five  days  from  the  execution  of  her  moitgage)  she  would  have 
been  in  the  condition  of  a  mortgagee  whose  mortgage,  not  be- 
ing recorded,  is  liable  to  be  cut  off  by  intnrvening  circumstances 
beyond  her  controL    It  might  be  difficull^  ui  an  action  ,<i 
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the  recorder,  brought  before  fhe  accruing  of  any  rights  of 
others  in  the  land,  to  say  what  considerations,  other  than  the 
loss  of  the  fee  for  recording,  should  enter  into  the  assessment 
of  the  amount  of  the  damages;  but  it  must,  we  think,  be  said 
that  a  right  having  been  violated,  and  she  having  suffered  an 
individual  wrong,  some  dalnage  must  be  presumed,  whether 
Ruceptible  of  proof  or  not :  See  Cooley  on  Torts,  2d  ed.,  •383. 

It  cannot  be  doubted,  it  would  seem,  that  a  cause  of  action 
inTolving  the  essential  elements  of  an  actionable  tort  arose  in 
fsTor  of  the  relatriz  against  the  recorder  immediately  upon 
the  commission  of  the  wrong  of  recording  her  mortgage  in- 
correctly, the  amount  of  the  damage  being  determinable  by  a 
jury,  under  instructions.  Such  an  action  would  not  be  like 
an  action  for  a  continuing  nuisance,  for  which  damages  may  be 
recovered  from  time  to  time  as  they  have  accrued ;  but  it  would 
be  one  in  which  b31  damages,  past  and  future,  so  far  as  ascer- 
tainable would  be  recoverable. 

The  case  before  us  is  not  governed  by  the  principles  of  thbse 
wherein  some  act  has  been  done,  which,  not  being  wrongful  at 
the  time,  or  not  being  wrongful  then  as  to  the  plaintiff,  fur- 
nishes an  element  of  an  action  only  after  specific  damage  has 
resulted  therefrom,  and  the  right  of  action  does  not  accrue 
until  the  special  damage  complained  of  has  accrued.  There, 
the  damage  being  the  gist  of  the  action,  the  time  runs  only  from 
"  the  actual  happening  of  the  damage.  Here,  however,  there 
was  both  wrong  and  injury  as  soon  as  the  error  had  been  com- 
mitted. The  mistake  in  the  recording  was  not,  as  to  the 
mortgagee,  something  which  might  rightfully  be  done,  and 
which  could  not  be  regarded  as  a  thing  amiss  until  some  dam- 
age should  actually  accrue  therefrom;  but  it  was  in  itself  a 
thing  amiss.  Where  damage  has  so  accrued,  further  conse- 
quential damage  will  not  give  rise  to  a  fresh  cause  of  action. 
We  are  constrained  to  hold  with  the  court  below  that  the  stat- 
ute of  limitations  barred  the  action* 

There  has  been  some  discussion  by  counsel  of  the  law  relat- 
ing to  the  concealment  of  the  fact  of  liability  to  an  action  by 
one  party,  and  the  discovery  of  the  cause  of  action  by  the  other 
(Bums'  Bev.  Stats.  1901,  sec.  301) ;  but  the  case  at  bar  affords 
no  occasion  for  the  postponement  of  the  running  of  the  statute 
of  limitations  on  the  ground  of  concealment.  The  fact  that 
a  person  entitled  to  an  action  has  no  knowledge  of  his  right  to 
sue,  or  of  the  facts  out  of  which  his  right  arises,  does  not  pre- 
vent the  running  of  the  statute,  or  postpone  the  commencement 
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of  the  period  of  limitation,  tmtil  he  discovers  the  facts  or  learns 
of  his  rights  thereunder.  Nor  does  the  mere  silence  of  the  per- 
son liable  to  the  action  prevent  the  running  of  the  statute.  To 
have  such  effect,  there  must  be  something  done  to  prevent  dis- 
covery— something  which  can  be  said  to  amount  to  conceal- 
ment: Ware  v.  State,  74  Ind.  181;  Schultz  v.  Board  etc.,  95 
Ind.  323;  Pence  v.  Young,  22  Ind.  App.  427,  63  N.  E.  1060; 
Bower  v.  Thomas,  22  Ind.  App.  506,  64  N.  E.  142. 

To  constitute  tiie  concealment  which  will  postpone  the  oper- 
ation of  the  statute  of  limitations,  there  must  be  more  than 
mere  silence  or  general  declarations;  there  must  be  fraud  in 
act  or  statement,  intended  to  prevent  knowledge  of  the  exist- 
ence of  the  cause  of  action,  and  operating  to  prevent  discovery: 
Jackson  v.  Jackson,  149  Ind.  238,  47  N.  E.  963. 

Judgment  affirmed. 


The  Liability  of  Recorders  for  negligence  in  the  registration  of  in- 
stmments  is  discussed  in  the  monographic  note  to  Worden  v.  Witt,. 
95  Am.  St.  Bep.  85-89.  On  page  89  of  this  note  it  is  stated  that  in 
an  action  against  a  recorder  for  a  false  certificate  of  search,  in  th» 
absence  of  fraud,  the  statute  of  limitations  begins  to  run  from  the 
time  the  search  is  given,  and  not  when  the  damage  arises;  and  the 
fact  that  the  party  paying  for  the  search  did  not  know  of  its 
falsity  for  six  years  makes  no  difference,  as  the  cause  of  action  is 
the  issuing  of  the  false  certificate. 

The  Statute  of  lAmitatUme  may  be  prevented  from  running  by  a 
fraudulent  concealment  of  the  cause  of  action:  Eising  v.  Andrews, 
66  Conn.  58,  50  Am.  St.  Bep.  75,  33  Atl.  585;  note  to  Snodgrass  ▼. 
Branch  Bank,  60  Am.  Dec.  511-514.  See,  toe,  McBride  v.  Burling- 
ton etc.  Ry.  Co.,  97  Iowa,  91,  59  Am.  St.  Rep.  395,  66  N.  W.  73. 
But  a  party  cannot  be  guilty  of  fraudulent  concealment  of  a  matter 
of  the  existence  of  which  he  has  no  knowledge:  Wood  v.  Williams, 
142  m.  269,  S4  Am.  St.  Rep.  79,  31  N.  E.  681.  And  the  iifnonince 
of  a  plaintiff  of  his  right  to  bring  suit  does  not  ordinarily  affect 
the  running  of  the  statute  of  limitations:  See  the  monographic  note 
to  Alabama  etc.  By.  Co.  ▼.  Jones,  55  Am.  St.  Bep.  515,  516. 
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CHICAGO,  INDIANAPOLIS  AND  LODISVILLB  BAIL- 
WAY  COMPANY  V.  McQUIBE. 

[31  Ind.  App.  110,  65  N.  E.  932.] 

BAHiWAT  MOBTGAGE  of  After-acquired  Property.— Prop- 
erty acquired  by  a  railroad  company  adjacent  to  a  depot,  wMcli  it 
leasee  for  a  store,  barber-sbop,  postoffice,  and  other  porposes  foreign 
to  the  operation  of  the  road,  does  not  pass  under  a  prior  mortgage 
given  by  the  company  covering  property  thereafter  acquired  for 
purposes  connected  with  or  appertaining  to  the  railroad,  (pp.  251jt 
262.) 

E.  C.  Field,  W.  S.  Kinnan,  G.  W.  Kretzinger,  H.  E.  Kurrie, 
E.  B.  Sellers  and  W.  E.  Uhl,  for  the  appellant 

C.  C.  Spencer,  H.  A.  Steis,  M.  M.  Hathaway  and  M.  M. 
Winfield,  for  the  appellees. 

**^  HENLEY,  J.  This  was  an  action  commenced  by  ap- 
pellant to  quiet  its  title  to  a  certain  parcel  of  land  situated 
in  Pulaski  county,  Indiana.  The  cause  was  tried  by  a  jury. 
After  the  evidence  was  concluded  the  trial  judge  instructed  the 
jury  to  return  a  verdict  for  appellees.  The  question  presented 
here  arises  upon  the  motion  for  a  new  trial,  and  questions  the 
action  of  the  trial  court  in  so  instructing  the  jury. 

The  facts  upon  which  the  instruction  was  based  are  not  in 
dispute.  Both  appellant  and  appellees  claim  title  through  the 
Louisville,  New  Albany  and  Chicago  Railway  Company,  Ap- 
pellant claims  title  through  certain  mortgages  given  by  the 
Louisville^  New  Albany  and  Chicago  Bailway  Company  which 
▼ere  foreclosed  in  the  United  States  circuit  court  for  the  dis- 
trict of  Indiana,  and  through  which  foreclosure,  and  other  con- 
veyances following  it,  its  title  became  vested.  Appellee's  title 
is  claimed  as  follows:  On  the  24th  day  of  September,  1896, 
the  appellee  Patrick  McGuire  recovered  judgment  in  the  White 
Circuit  Court  of  Lidiana  against  the  Louisville,  New  Albany 
and  Chicago  Bailway  Company  for  two  thousand  four  hundred 
and  sixteen  dollars  and  twen^-three  cents  and  costs.  On  the 
eiiteenth  day  of  October,  1897,  the  said  McGuire  caused  an  exe- 
cution to  be  issued  by  the  clerk  of  the  White  circuit  court  to  the 
fiherifl  of  Pulaski  county.  On  the  eighteenth  day  of  October, 
1897,  the  said  sheriff  levied  the  execution  upon  the  real  estate 
in  dispute.  On  the  thirteenth  day  of  November,  1897,  the 
sheriff  sold  this  real  estate,  at  public  sale,  and  the  appellee 
Hathaway  became  its  purchaser,  and  on  the  twenty-second  day 
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of  Xovember,  1898,  the  sheriff  of  Pulaski  county  executed  to 
Jiim  a  deed.  A  transcript  of  the  McOuire  judgment  had  been 
i'Aei  in  the  Pulaski  circuit  court  on  the  28th  of  January,  1897. 

It  is  contended  by  appellant  that  the  real  estate  in  contro- 
versy is  a  part  of  its  depot  grounds  at  Francisvilley  Indiana, 
and  that  the  foreclosure  and  sale  of  the  property  of  the 
Louisville,  New  Albany  and  Chicago  Eailway  Company, 
^^  through  which  foreclosure  and  sale  appellant  obtained 
whatever  title  it  may  have  in  the  disputed  premises,  carried 
with  it  the  title  to  said  disputed  premises.  The  judgment  of 
McGuire  against  the  Louisville,  New  Albany  and  Chicago  Bail- 
way  Company  was  obtained  after  the  execution  of  the  foreclosed 
mortgages  through  which  appellant  claims  title.  The  conten- 
tion of  counsel  for  appellees  is  that  the  disputed  property  was 
not  embraced  within  the  mortgages  and  foreclosure,  and  that 
the  same  was  not  covered  by  the  clause  inserted  in  each  mort- 
gage intended  to  cover  after-acquired  property,  and,  therefore, 
could  not  have  been  embraced  within  the  foreclosure  and  sale 
imder  the  proceedings  in  the  United  States  court.  An  abstract 
question  of  law  is  therefore  presented,  as  to  whether  or  not  the 
property  in  dispute  passed  by  the  foreclosure  and  sale.  There 
were  three  mortgages  executed  by  the  Louisville,  New  Albany 
and  Chicago  Bailway  Company— one  in  1886,  one  in  1890,  and 
one  in  1894,  all  being  prior  to  the  rendition  of  the  McGuire 
judgment. 

In  the  mortgage  of  1886  the  description  of  after-acquired 
property  is  as  follows :  ''Which  may  at  any  time  hereafter  during 
the  continuance  of  this  trust  be  acquired  by  the  said  railroad 
company  for  purposes  connected  with  or  appertaining  to  the 
railroads  or  railways  above  mentioned  or  described.'^  The 
description  of  the  after-acquired  property  in  the  mortgage  exe- 
cuted in  1890  was  in  the  following  words :  ''And  all  that  it  may 
in  future  add,  construct,  or  acquire  for  the  purposes  of  and 
connected  with  or  appertaining  to  the  railroads  or  railways 
above  mentioned  and  described.''  The  description  of  the  after- 
acquired  property  in  the  mortgage  executed  in  1894  was  in  the 
following  words:  "What  may  at  any  time  before  or  after  the 
date  of  this  indenture  be  acquired  by  or  for  the  said  railway 
company  for  purposes  connected  with  or  appertaining  to  said 
railroads  or  railways  hereby  conveyed.'* 

*^*  The  decree  directing  the  sale  of  the  Louisville,  New 
Albany  and  Chicago  Bailway  Company  follows  the  description 
in  the  mortgage.    The  master's  deed  conveying  the  property^ 
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does  not  vary  the  description  as  to  after-acquired  property. 
The  property  in  dispate  was  property  acquired  by  the  Louis- 
Tille,  New  Albany  anfl  Chicago  Eailway  Company  after  the 
execution  of  the  aboYe-described  mortgages. 

The  trial  court  determined  that  the  undisputed  evidence 
established  that  the  land  levied  upon  and  sold  to  satisfy  ap- 
pellees' judgment  was  not  used  by  appellant  for  railroad  pur- 
poses; that  it  was  not  needed  for  such  purposes,  and  that  it 
was  not  properly  a  part  of  the  'Tayouf'  of  tiie  road;  and  that 
therefore  the  clauses  in  the  mortgages  covering  after-acquired 
property  did  not  cover  the  property  in  dispute.  The  evidence 
shows  ^at  the  particular  parcel  of  land  in  dispute  has  never 
teen  used  by  the  railroad  company  for  railroad  purposes;  that 
while  it  is  contiguous  to  and  adjacent  to  the  depot  grounds  of 
appellant,  it  has  buildings  located  upon  it  which  have  been 
leased  to  different  parties,  and  occupied  and  used  as  a  barber- 
shop, grocery,  postoffice,  and  in  other  ways  entirely  foreign  to 
the  necessary  means  of  operating  the  railroad. 

In  speaking  of  the  property  covered  by  the  after-acquired 
clause  in  a  mortgage  given  by  a  railway  company,  Mr.  Short, 
in  his  excellent  work  on  the  Law  of  Railway  Bonds  and  Mort- 
gages, at  section  209,  says:  '^The  lien  will  be  confined  to  the 
lands  which  were  prospectively  necessary  and  convenient  for  the 
construction  and  future  operation  of  the  road,  and  will  not 
embrace  lands  situated  outside  of  the  %youf  of  the  road,  which 
had  been  taken  over  by  the  company  in  order  to  acquire  at  a  less 
cost  the  lands  actually  needed  for  the  line  itself .'' 

A  case  very  similar  to  the  one  under  consideration  is  the 
case  of  Seymour  ▼.  Canandaigua  etc.  R.  R.  Co.,  25  Barb.  284. 
It  involved  a  controversy  between  the  judgment  ^^^  creditors 
and  the  purchaser  of  railroad  property  at  foreclosure  sale,  and 
in  that  case  it  was  squarely  held  ^t  all  lands  acquired  by  the 
railroad  company  after  the  execution  of  the  mortgage,  which 
were  not  used  for  railroad  purposes,  were  not  covered  by  the 
lien  of  the  mortgage  and  did  not  pass  by  the  foreclosure  and 
sale  to  the  purchaser,  but  were  subject  to  a  lien  of  the  judg- 
ment creditors.  The  court  in  that  case,  at  page- 312,  said:  *T[t 
is  in  proof  that  some  of  the  lands  purchased  in  Batavia  have 
never  been  used  for  railroad  purposes.  That  in  some  instances 
whole  lots  were  purchased  to  secure  a  right  of  way  across  them. 
If  the  railroad  company  for  this  purpose  had  purchased  a  lot 
of  ten  or  one  hundred  acres,  it  cannot  be  that  any  more  of  such 
lots  would  be  embraced  in  this  mortgage  to  the  plaintifb  than 
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was  actually  taken  and  required  for  the  road*  In  respect  to 
all  Buch  lands  outside  of  the  legal  limits  of  theb  railroad  track 
and  branches,  and  excepting  land  used  for  shops,  depots,  sta- 
tions, turnouts  for  wood  or  water,  or  other  legitimate  purposes, 
the  lien  of  the  defendants'  judgments  must  prevail/'  To  the 
same  effect,  see  New  Orleans  Pac.  E.  R  Co.  v.  Parker,  143 
U.  S.  42,  12  Sup.  Ct.  Hep.  364;  Boston  etc.  S.  B.  Co.  v.  CoflBn, 
60  Conn.  150 ;  Mississippi  Vdlley  Co.  v.  Chicago  etc.  E.  B.  Co., 
68  Miss.  896,  38  Am.  Eep.  348;  Eldridge  v.  Smith,  34  Vt.  484; 
Shirley  v.  Waco  Tap  By.  Co.,  78  Tex.  136, 10  S.  W.  643;  Hum- 
phreys V.  McKissock,  140  U.  S.  304,  11  Sup.  Ct  Bep.  779; 
Dinsmore  v.  Bacine  etc.  B.  E.  Co.,  12  Wis.  725 ;  Farmers'  Loan 
etc.  Co.  V.  Commercial  Bank,  11  Wis.  215 ;  Walsh  v.  Barton,  24 
Ohio  St.  28. 

We  think  the  trial  court  was  right  in  instructing  the  jury, 
upon  the  evidence  submitted,  to  return  a  verdict  for  appelli 
Judgment  affirmed. 


WHAT  AFTEBrAGQUntED    PBOPEBTY    PASSES  BT  A  BAIL- 
WAT  MOBTOAGE.* 

Z.    Validity  and  Effect  of  Mortgage. 

a.  In  QeneraL 

b.  Necessity  of  Words  of  Futurity. 

n.    Property  must  be  Necessaxy  or  Appurtenant  to  Boad. 

a.  In  QeneraL 

b.  Iiand  not  Used  in  Connection  with  Boad. 

c.  Terminal  Facilities— Property  Beyond  LinA. 

d.  Bnildings— Elevators,  Stores,  Hbtels,  etc 

e.  Personal  Property  and  Articles  of  Eq,aipmeiiti 

in.  Bight  of  Way  and  Boad  to  be  Completed. 

IV.  Acquired,  Extended,  and  Ctonsolidated  Lines. 

V.  Branch  Lines  and  Spur  Tracks. 

VL  Leases  and  Leased  Beads, 

vn.  Grants  and  Bonds  in  Aid  of  Boad. 

Vm.  Boiling  Stock. 

DL  Earnings  and  Income. 

L    Validity  and  Effect  of  Mortgage. 

a.  In  General. — The  law  may  be  taken  as  well  settled  that  a  mort- 
gage by  a  railroad  company  covering  its  af  ter-aeqnired  property  is  not, 
for  that  reason,  invalid.  The  validity  of  such  mortgages  has  been 
recognized  in  a  great  many  cases,  among  which  the  reader  is  referred 
to  the  following:  Buck  v.  Seymour,  46  Conn.  156,  170;  Bell  v.  Chicago 
etc.  B.  B.  Co.,  34  La.  Ann.  785;  Omaha  etc  By.  Co.  v.  Wabash  etc  By. 
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CUixns  which  take  precedence  oyer  railroad  mortgagee:  M  Am.  St  Rep.  400-ttt; 
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Co.,  106  Mo.  298,  18  S.  W.  1101;  Baker  y.  Guarantee  Trust  etc.  Co.  (^, 
J.  Eq.),  31  AtL  174;  Pierce  v.  Emery,  32  N.  H.  184;  Coe  v.  Colum- 
bv  ete.  R.  Bw  Co.,  10  Ohio  St.  372,  75  Am.  Dec.  518;  Philadelphia 
etc  B.  B.  Co.  ▼.  Woelpper,  64  Pa.  St.  366,  3  Am.  Bep.  596;  Pennoek 
T.  Coe,  64  U.  8.  (23  How.).  117;  Central  Trust  Co.  v.  Chattanooga 
etc  B.  B.  Co.,  94  Fed.  275.  The  rule  is  applicable  when  the  prop- 
erty is  acquired  in  its  equitable  title  (Central  Trust  Co.  v.  Kneeland, 
138  U.  &  414,  11  Sup.  Ct.  Bep.  357),  and  when  the  mortgagor  is  a 
de  facto  corporation:  Georgia  etc.  B.  B.  Co.  y.  Mercantile  Trust  Co., 
M  Ga.  306,  47  Am.  St.  Bep.  153,  21  S.  E.  707.  The  mortgaging  of 
fatore-acquired  property  by  railway  corporations,  it  is  said,  is  sus- 
tained, either  upon  the  ground  that  it  is  in  the  nature  of  accretions, 
or  that  the  company  has  made  an  executory  contract  which  in 
equity  will  be  allowed  to  become  effective  when  and  as  the  prop- 
erty comes  into  existence:  Hodder  v.  Kentucky  etc.  By.  Co.,  7  Fed. 
793,  797. 

The  lien  of  the  mortgage  attaches  to  the  property  the  moment  it 
is  acquired,  or  as  fast  as  it  comes  into  existence  by  the  process  of 
construction  and  building:  Frost  y.  Galesburg,  167  HI  161,  47  N.  E. 
357;  Williamson  y.  New  Jersey  ete.  B.  B.  Co.,  25  N.  J.  Eq.  13;  Piatt 
T.  New  York  etc.  By.  Co.,  S9  N.  Y.  Supp.  871,  17  Misc.  Bep.  22; 
IVmneri'  Loan  etc.  Co.  y.  Fisher,  17  Wis.  114;  Bear  Lake  Irr.  Co. 
T.  Garland,  164  U.  8.  1,  15,  17  Sup.  Ct.  Bep.  7.  But  the  mortgage 
attaches  to  the  property  in  the  condition  in  which  it  comes  to  the 
mortgagor,  and  does  not  displace  Hens  and  encumbrances  then  ex- 
isting upon  it,  although  they  are  junior  in  point  of  time  to  the  mort- 
gage: Williamson  y.  New  Jersey  etc.  B.  B.  Co.,  28  N.  J.  Eq.  277, 
29  N.  J.  Eq.  311,  317;  Fosdick  y.  Schall,  99  U.  S.  235;  Fosdick  y. 
Car  Co.,  99  U.  S.  256;  Bear  Lake  Irr.  Co.  y.  Garland,  164  U.  a  1, 
16,  17  Sup.  Ct.  Bep.  7.  HowoYor,  rails  and  other  articles  which  be- 
come affixed  to  and  a  part  of  a  railroad  covered  by  a  prior  mortgage 
are  held  by  the  lien  of  such  mortgage  in  favor  of  bona  fide  creditors, 
as  against  a  contract  between  the  furnisher  of  the  property  and  the 
railway  company,  stipulating  that  the  title  to  the  property  shall  not 
pass  until  the  purchase  is  paid,  and  reserYing  to  the  vendor  the  right 
to  remove  the  property:  Porter  v.  Pittsburg  etc  Steel  Co.,  122  U. 
a  267,  288,  7  Sop.  Ct.  Bep.  1206. 

b.  Necessity  of  Words  of  Futurity. — It  has  been  thought  that  a 
nilway  mortgage  wiU,  on  the  theory  of  accretion,  include  property 
acquired  subsequently  to  its  execution,  although  there  are  no  words 
of  futurity  in  the  instrument:  2  Elliott  on  Bailroads,  sec.  497.  See, 
also,  Pieree  y.  Emery,  32  N.  H.  484;  Stevens  y.  Watson,  45  How. 
Pr.  104;  Parker  y.  New  Orleans  etc  B.  B.  Co.,  33  Fed.  693,  697.  It 
is  very  doubtful,  however,  if  such  is  the  law:  See  Mississippi  Valley 
Ce.  Y.  Chicago  ete.  B.  B.  Co.,  58  Miss.  896,  38  Am.  Bep.  348,  850; 
Farmers'  Loan  etc.  Co.  y.  Commercial  Bank,  11  Wis.  207;  Louisville 
Tmst  Co.  Y.  CSncinaati  ete.  By.  Co.,  91  Fed.  699.    In  this  last  eas6 
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it  is  held  that  a  elaiue  in  a  mortgage  embraeing  "all  and  singular 
the  cars  and  rolling  stock"  of  a  railroad  cannot  be  construed  to 
include  more  than  the  cars  and  rolling-stock  then  owned;  and  that 
a  clause  embracing  "all  and  singular  its  franchises  and  property^ 
both  real  and  personal/'  does  not  extend  to  property  subsequentlj 
acquired  in  order  to  add  tu  or  extend  its  Hne. 

n.    Property  must  be  Necessary  or  Appurtenant  to  Boad. 

a.  In  General. — Bailway  mortgages  of  after-acquired  property  are 
ordinarily  restricted  to  such  property  as  appertains  to  or  is  con- 
nected with  the  road,  so  that  it  is  necessary  or  convenient  in  the 
construction,  maintenance,  or  operation  of  the  railway;  and  property 
not  appurtenant  to  the  road  and  acquired  for  other  purposes  than 
for  use  in  the  direct  construction  or  operation  of  the  railway  -loes 
not  pass  under  the  mortgage:  Morgan  v.  Donovan,  58  Ala.  241; 
Mississippi  Valley  Go.  v.  Chicago  etc.  B.  B.  Ca,  58  Miss.  896,  38 
Anu  Bep.  348.  In  the  Alabama  case  the  property  was  an  opposi- 
tion line  of  steamers  purchased  with  a  view,  not  of  employing,  but 
of  withdrawing  them  from  the  field  of  competition.  In  the  Mis- 
sissippi case  the  property  was  a  hotel,  a  storehouse,  some  town 
lots,  and  a  farm  property  somewhat  similar  to  that  involved  in  the 
principal  case,  ante,  p.  249. 

But  the  words  ** necessary"  and  ''convenient"  receive  a  liberal 
construction.  They  comprehend  all  property  reasonably  necessary 
or  convenient  for  the  successful  operation  of  the  road.  They  im- 
port mc/re  than  property  without  which  the  road  could  not  be 
operated  at  aU,  and  include  such  property  as  it  may  be  deemed  best 
to  acquire  for  the  most  profitable  use  of  the  franchise  to  itself  and 
the  most  beneficial  use  of  it  to  the  public:  Buck  v.  Seymour,  46 
Conn.  156,  171;  Boston  etc  B.  B.  Co.  v.  Coffin,  50  Conn.  150,  155. 
However,  in  Humphreys  v.  McKissock,  140  U.  S.  304,  11  Sup.  Ct 
Bep.  779,  it  is  said  that  under  the  term  "appurtenances"  only  such 
property  passes  as  is  indispensable  to  the  use  and  enjoyment  of  the 
franchises  of  the  mortgagor,  and  that  it  does  not  include  property 
acquired  simply  because  it  may  prove  useful  to  the  corporation  and 
facilitate  the  discharge  of  its  business,  a  distinction  being  made  In 
such  eases  between  what  is  indispensable  to  the  operation  of  a 
railway  and  what  is  only  convenient.  The  property  in  question  in 
that  case  was  a  grain  elevator. 

If  land  is  bought  by  a  railroad  corporation  with  the  intention  of 
using  it  in  connection  with  the  road  in  certain  contingencies,  it  seems 
to  be  immaterial  whether  the  contingencies  do  or  do  not  arise.  The 
mortgage  attaches  to  the  property  the  moment  of  its  purchase  and 
binds  it,  notwithstanding  it  proves  unsuitable  for  railroad  purposes 
and  afterward  is  sold:  Hawkins  v.  Mercantile  Trust  Co.,  96  6a.  580, 
2S  S.  £.  498. 
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K  XiAJid  not  Used  in  Connection  with  Boad.— Land  pnrchased 
by  a  railroad  company  outside  its  lay-out,  and  not  directly  needed 
or  used  in  its  construction,  maintenance  or  operation,  does  not  pass 
by  a  mortgaj^  of  after-acquired  property:  Boston  etc.  B.  B.  Co,  t. 
Coffin,  50  Conn.  150;  Seymour  ▼.  Ganandaigua  etc.  B.  B.  Co.,  25 
Barb.  284,  14  How.  Pr.  531;  Walsh  y.  Barton,  24  Ohio  St.  28; 
6birley  v.  Waco  Tap  By.  Co.,  78  Tex.  131,  10  S.  W.  543.  Thus,  land 
purchased  and  laid  off  in  town  lots  does  not  pass  under  such  a  mort- 
gage (Calhoun  v.  Memphis  etc.  B.  B.  Co.,  2  Flip.  442,  9  Cent.  L.  J.. 
66,  Fed.  Cas.  No.  2309);  nor  does  property  obtained  for  the  purpose 
of  subdivision  and  sale  to  employes  (Aldridge  v.  Pardee,  24  Tex. 
Civ.  App.  254,  60  S.  W.  789;  aflirmed  in  Pardee  v.  Aldridge,  189  U. 
6.  429,  23  Sup.  Ct.  Bep.  514);  nor  does  wood  land,  several  miles  from 
the  road,  purchased  and  used  for  obtaining  timber  and  fuel  for  rail- 
road purposes  (Dinsmore  v.  Bacine  etc.  B.  B.  Co.,  12  Wis.  650); 
nor  a  farm  or  town  lots  acquired  by  the  corporation,  and  rented 
(Mississippi  Valley  Co.  v.  Chicago  etc.  B.  B.  Co.,  58  Miss.  896,  38 
Am.  Bep.  348);  nor  land  which  the  company  has  no  right  to  accept: 
Meyer  v.  Johnston,  5S  Ala.  237. 

c  Tennlnal  Facilities — Property  Beyond  Line. — ^When  a  rail- 
way company  is  incorporated  to  construct  a  road  between  two 
cities,  a  mortgage  upon  its  line,  constructed  or  to  be  constructed 
between  the  termini,  together  with  all  stations,  depot  grounds,  build- 
ings, etc,  in  any  way  now  or  hereafter  appertaining  to  the  road, 
creates  a  lien  upon  its  terminal  facilities  in  the  two  cities,  and 
is  not  restricted  to  the  part  of  the  road  lying  between  the  city  limits 
of  the  two  places:  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  414,  11 
Bnp.  Ct.  Bep.  357.  But  it  is  held  that  a  mortgage  by  a  railway 
corporation  of  its  main  line  from  its  eastern  to  its  western  terminus, 
and  the  franchises  acquired  and  to  be  acquired,  pertaining  to  that  line, 
does  not  embrace  lands  and  franchises  thereafter  acquired  through 
an  extension  of  the  road  from  its  eastern  terminus  easterly,  the  ex- 
tension not  being  a  part  of  the  main  road,  nor  pertaining  thereto, 
although  acquired  for  use  in  connection  therewith:  Bandolph  v. 
New  Jersey  etc.  B.  B.  Co.,  28  N.  J.  Eq.  49.  Canal  boats  purchased 
by  a  railroad  company,  and  used  in  connection  with  the  road,  but 
beyond  its  terminus,  do  not  pass  under  a  mortgage  clause,  "and 
all  other  personal  property  in  any  way  belonging  or  appertaining 
to  the  railroad":  Parish  v.  Wheeler,  22  ji.  T.  494. 

d.  Bondings— Elevators,  Stores,  Hotels,  etc. — In  the  principal 
case  (ante,  p.  249),  it  is  held  that  property  adjacent  to  a  depot,  which 
the  railroad  company  acquires  subsequently  to  executing  a  mort- 
gage, and  leases  for  a  store,  barber-shop,  postofSce,  and  other  pur- 
poses foreign  to  the  operation  of  the  railroad,  does  not  pass  under 
a  clause  of  the  mortgage  covering  property  thereafter  acquired  for 
the  purposes  connected  with  or  appertaining  to  the  railroad.  A 
liotel  carried  on  by  a  railroad   company  is  not  ordinarily  appur- 
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tenant  to  the  road,  so  as  to  be  embraced  in  a  mortgage  of  after* 
acquired  property:  MiBsiasippi  Valley  Co.  y.  Chicago  etc  BL  &  Co^ 
58  Miss.  896,  38  Am.  Bep.  348.  And  yet  cases  may  arise  where  ft 
hotel  and  eating-house  conducted  by  a  railway  corporation  for  the 
accommodation  of  its  employes,  passengers,  and  other  persons,  may 
be  considered  an  appurtenance,  within  the  meaning  of  a  mortgage 
embracing  subsequently  acquired  property:  Omaha  etc.  By.  Co.  ▼• 
Wabash  etc  By.  Co.,  108  Mo.  298,  18  a  W.  1101;  United  SUtat 
Trust  Co.  Y.  Wabash  etc  By.  Co.,  32  Fed.  480.  A  grain  elcYator  has 
been  held  not  to  be  such  an  appurtenance:  Humphreys  t«  McKissoekf 
140  U.  S.  304,  11  Sup.  Ct.  Bep.  779. 

a.    Personal   Property   and   Artides    of   Equipments — ^A    railway 
mortgage  of  after-acquired  property  may  coYor  personal   as  well  as 
real  property;  and  if  it  coYers  personal  property,  it  need  not,  in 
New  York,  be  filed  as  a  chattel  mortgage:  Piatt  Y.  New  York  etc 
By.  Co.,  41  N.  Y.  Supp.  42,  9  App.  DiY.  87,  affirmed  in  153  N.  Y. 
670,  48  N.  E.  1106;  Coopers  y.  Wolf,  15  Ohio  St.  52^    See,  also,  Will- 
iamson Y.  New  Jersey  etc.  B.  B.  Co.,  26  N.  J.  Eq.  398,  403.    Car- 
wheels,  firewood  for  engines  and  coal    for    machincHBhops    are    things 
incident  and  indispensable  to  the  use  and  enjoyment  of  the  rights 
and  franchises  of  a  railroad,  and  are  included  in  a  deed  which  pur- 
ports to  couYcy  all  its  present  and  future-acquired  property:  Phillips 
Y.  Winslow,  57  Ky.  (18  B.  Mon.)  481,  68  Am.  Dec  729.    But  if  the 
property  cannot  be  considered  appurtenant  to  the  road,  as  in  the 
case  of  chairs  nOYcr  used  in  the  construction  or  operation  of  the 
railroad,  it  does  not  pass  to  the  mortgagee,  although  possession  of 
the  road  and  mortgaged  property  is  afterward  surrendered  to  him: 
Farmers'  Loan  etc.  Co.  y.  Commercial  Bank,  11  Wis.  207.    In  Bath 
Y.  Miller,  53  Me.  808,  where  a  railway  company  mortgaged  all  the 
property  then  owned  by  both  the  new  and  old  portion  of  the  roadf 
it  was  decided  that  wood  afterward  bought  with  the  earnings  and 
for  the  use  of  the  entire  road  did  not  pass  te  the  mortgagee    If  a 
railroad  company  becomes  the  owner  of  a  cargo*  of  iron  for  its  track, 
subject  to  the  lien  of  the  United  States  for  duties,  the  mortgage 
immediately  attaches  thereto,  subject  to  the  claim  of  the  gOYom* 
ment:  Pierce  y.  Emery,  32  N.  H.  484.    Machinery  for  ''bumettising" 
ties  and  timbers  to  make  them  more  durable,  which  does  not  t^e 
the  place  of  anything  specified  in  the  mortgage,  is  not  included  in 
a  clause:  ''And  all  other  personal  property  belonging  te  said  com* 
pany,  as  the  same  now  is  in  use,  or  as  the  same  may  be  hereafter 
changed  or  renewed":  Brainerd  y.  Peck,  84  Yt.  496. 

HE.    Bight  of  Way  and  Bead  to  be  Oempleted. 

A  mortgage  by  a  railway  company  of  all  its  property,  including 
its  railroad,  made  and  to  be  made,  and  its  property  pertaining  to 
the  road  now  owned  or  hereafter  to  be  owned  or  acquired,  and  aU 
veal  estate  to  which  it  might  become  entitled  through  the  construe* 
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tion  of  tlie  road,  embraees  land  afterward  granted  to  the  mortgagor 
for  ft  right  of  way,  and  stockyards:  St.  Joseph  etc.  By.  Go.  y. 
Smith,  170  Mo.  S27,  70  S.  W.  700.  And  where  a  railroad  company 
executes  a  mortgage  on  its  road,  etc,  and  on  "all  future  right  there- 
to and  intereat  therein  to  be  acquired/'  the  mortgage  is  a  valid  lieo. 
on  all  lands  over  which  the  road  is  at  the  time  located,  though  the 
title  thereto  or  right  of  way  is  not  acquired  until  subsequently,  and 
it  is  prior  to  the  lien  of  the  vendor  of  such  right  of  way  fQr  the 
purchase  money:  Pierce  v.  Milwaukee  etc.  B.  B.  Co.,  24  Wis.  551 , 
1  Am.  Bep.  203.  A  mortgage  covering  the  whole  line  of  a  railroad 
IS  valid,  although  only  a  portion  of  the  road  is  buUt  at  the  time, 
and  covers  the  entire  road  when  completed:  Stevens  v.  Watson,  45 
How.  Pr.  104;  Central  Trust  Co.  v.  Chattanooga  etc.  B.  B.  Co.,  89 
Fed.  388.  A  mortgage  by  a  railway  company  of  its  "road,  built  and 
to  be  built,"  only  a  part  of  the  road  then  being  constructed,  has 
precedence  of  the  claim  of  a  contractor  who,  on  the  inability  of  the 
company  to  complete  the  road,  has  finished  it  under  a  contract  that 
he  shall  have  possession  of  the  road,  and  apply  its  earnings  to  the 
discharge  of  the  debt  due  him,  and  who  retains  such  possession: 
Dunham  v.  Cincinnati  etc  By.  Co.,  68  U.  8.  (1  Wall.)  254.  A  mort- 
gage on  a  projected  railway,  which  describes  the  road  according  te 
the  plans,  will  be  enforced  against  the  road  as  built,  notwithstand- 
ing the  route  is  changed:  Elwell  v.  Grand  St.  etc.  B.  B.  Co.,  67 
Barb.  83.  See,  too,  Meyer  v.  Johnston,  64  Ala.  603.  And  a  mort- 
gage on  after-acquired  property  will  attach  to  lands  contracted  for 
or  purchased  to  obtain  space  for  carhouses  and  other  railway  accom- 
modations to  which  the  company  expected  to  build  its  road,  and 
will  continue  thereon  though  the  road  is  not  built  to  such  lands: 
Hamlin  v.  European  etc.  By.  Co.,  72  Me.  83. 

IV.    Acquired,  Extended,  and  Consolidated  Unes, 

A  railway  company  having  authority  to  construct  a  particular 
Bae  of  road,  with  general  power  to  purchase  all  kinds  of  property, 
may  purchase  from  another  corporation  a  road  constructed  on  that 
line,  and  a  mortgage  including  after-acquired  property  which  it 
already  had  executed  win  attach  to  the  property  purchased:  Branch 
V.  Jesnp,  106  U.  S.  468,  1  Sup.  Ct.  Bep.  495.  And  a  mortgage  on  a 
street  railway  covering  a  contemplated  extension,  the  right  of  way 
fer  which  had  been  obtained,  and  the  survey  made,  covers  the  ex- 
♦^fi*wi^  although  it  was  finished  by  another  company  which  after- 
ward bought  the  line  from  the  mortgagor  railway:  Hinchman  v* 
Point  Defiance  By.  Co.,  14  Wash.  349,  44  Pac.  867.  But  a  mortgage 
covering  all  the  rights  and  property  ''now  possessed,  or  that  here- 
after may  be  acquired"  by  the  mortgagor,  "connected  with,  or 
issuing  from,  or  relating  to"  the  mortgaged  railroad,  does  not  extend 
to  another  road  afterward  purchased  and  not  connected  at  the  time 
of  the  purchase  with  the  mortgaged  road:  Murray  v.  Farmville  etc. 
B.  B.  Co.  (Va.),  43  S.  E.  553.  And  an  after-acquired  property  clause 
Am.  St.  R«p.,  Vol.  »»-17 


258  AicsBiOAK  Statb  Bbfobts^  Vol.  99.       [In 

In  a  mortgage  is  held  not  to  include  a  Bne  oonstmctod  by  tbe 
mortgagor  railroad  without  authority,  or  a  line  purchased  from  an- 
ether  corpcnration  without  the  assent  of  a  majority  of  its  share- 
holders: Hodder  v.  Kentucky  etc,  B.  E.  Co.,  7  Fed.  793.  A  mort- 
gage by  a  railroad  company  of  "all  and  singular  its  franchises  and 
property,  both  real  and  personal,''  cannot  be  construed  to  include 
property  acquired  afterward  in  order  to  add  to  or  extend  its  line: 
Louisville  Trust  Co.  ▼.  Cincinnati  etc.  By.  Co.,  01  Fed.  699.  Where 
a  mortgagor  railway  corporation  is  merged  by  consolidation  into 
a  new  corporation,  an  after-acquired  property  clause  will  not  cover 
equipment  obtained  by  the  consolidated  company  as  against  a 
mortgagee  of  such  company:  New  York  Security  etc.  Co.  ▼.  Louis- 
ville etc.  B.  B.  Co.,  102  Fed.  382.  So,  a  chattel  mortgage  on  a  street 
railway,  including  after-acquired  property,  does  not  embrace  roll- 
ing stock  and  equipment  purchased  by  another  company,  which  pur- 
chased the  mortgagor  line  for  its  entire  road,  of  which  the  pur» 
chased  line  forms  only  a  portion:  Hinchman  v.  Point  Defiance  By. 
Co.,  18  Wash.  349.  4A  Pac.  867. 

V.    Branch  Lines  and  Spur  Tracks. 

If  a  railroad  company  mortgages  all  its  property,  including  that 
which  may  thereafter  be  acquired,  the  mortgage  covers  branch  roads 
subsequently  built,  although  they  were  not  in  contemplation  when 
the  mortgage  was  executed:  Coe  v.  Delaware  etc.  B.  B.  Co.,  34  N. 
J.  Eq.  266;  Seymour  v.  Canandaigua  etc.  B.  B.  Co.,  25  Barb.  284,  14 
How.  Pr.  531.  But  see  Meyer  v.  Johnston,  53  Ala.  237.  Such  a 
mortgage  will  also  extend  to  a  branch  line  which  is  purchased  as 
appropriate  to  the  main  road:  Central  Trust  Co.  v.  Washington  etc 
B.  B.  Co.,  124  F^d.  813.  "With  reference  to  realties  and  lines  of 
railway  subsequently  acquired,  provided  they  are  incidental  to  the 
purposes  of  the  franchise,  it  is  entirely  unimportant  whether  they 
are  obtained  by  purchase  or  construction,  or  by  condenmation  or 
deed'':  Justice  Putnam  in  the  last  case  cited. 

If  a  railway  company  furnishes  the  ties  and  rails  and  lays  a  spur 
track  upon  a  roadbed  owned  by  another  company,  pursuant  to  an 
agreement  between  them,  the  track  does  not  become  a  part  of  the 
realty,  but  remains  the  property  of  the  first  company,  as  between 
the  parties,  and  passes  by  a  sale  under  a  previous  mortgage  em- 
bracing after-acquired  property:  Mercantile  Trust  etc  Co.  t. 
Boanoke  etc.  By.  Co.,  109  Fed.  8, 

VI.    Leases  and  Leased  Boado. 

If  a  railway  leases  another  road  to  use  in  connection  with  its  own» 
the  leasehold  will  pass  as  after-acquired  property  under  a  prior 
mortgage:  Barnard  v.  Norwich  etc.  B.  B.  Co.,  4  Cliff.  351,  Fed.'  Caa. 
No.  1007;  Columbia  Finance  etc.  Co.  v.  Kentucky  Union  By.  Co., 
€0  Fed.  794.  The  mortgages  in  these  two  cases  were  very  compre- 
hensive and  sweeping  in  their  terms.    In  Moran  v.  Pittsburgh  ete. 
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Bj.  Co.,  82  Fed.  878,  it  ia  held  that  where  a  railroad  company  mort- 
gages ita  present  and  future-acquired  property  to  secure  coupon 
honds,  and  subsequently  executes  a  lease  by  which  the  lessee  agrees 
to  pay  the  coupons  at  maturity  in  ease  the  net  earnings  of  the 
demised  road  prove  inadequate  to  protect  the  interest  on  the  bonds^ 
the  lease  is  not  after-acquired  property  within  the  meaning  of  the 
mortgage.  Said  the  court:  "Even  if  the  income,  rents,  and  profits 
of  the  road  had  been  covered  by  the  mortgage,  the  personal  covenant 
of  the  lessee  to  make  'advances'  as  provided  in  the  lease  could  not 
be  treated  as  'income'  of  the  road,  or  as  part  of  the  'purchase'  of 
the  mortgage.  The  subject  of  'after-acquired  property,'  under  mort- 
gages containing  similar  provisions  and  clauses  as  the  present,  has 
often  been  before  the  supreme  court,  but  no  case  yet  decided  ham 
gone  to  the  extent  of  holding  that  personal  contracts  or  covenants 
entered  into  with  the  mortgagor,  and  under  which  no  new  estate 
is  acquired  by  the  mortgagor,  comes  within  these  terms." 

TIL    GrantB  and  Bonds  in  Aid  of  Bead. 

A  mortgage  given  by  a  railroad  company  embracing  all  property 
fnbseqnently  acquired,  appurtenant  to  or  necessary  for  the  operation 
of  the  road,  does  not  include  a  grant  of  land  within  the  state  made 
by  Congress  to  the  eompany,  in  aid  of  the  construction  of  the  road: 
New  Orleans  Pac.  By.  Co.  v.  Parker,  143  XJ.  S.  42,  12  Sup.  Ct  Bep. 
364;  New  Orleans  etc.  By.  Co.  v.  Union  Trust  Co.,  41  Fed.  717.  And 
a  mortgage  by  a  railroad  company  on  its  then  and  thereafter  to  be 
acquired  property,  containing  a  specific  description  of  the  different 
kinds  of  such  property,  does  not  cover  municipal  bonds  issued  in  aid 
of  the  eonstmction  of  the  road,  if  they  are  not  included  in  the 
teeription:  Smith  t.  McCullough,  104  XJ.  S.  25. 

VnL    Boiling  Stock. 

A  mortgage  by  a  railroad  eompany  of  its  then  and  thereafter  to 
be  acquired  cars,  locomotives,  and  rolling  stock,  carries  not  only 
mtk  rolling  stock  as  is  in  existence  at  the  time  of  the  execution  of 
the  mortgage,  but  such  as  takes  its  place  or  is  subsequently  acquired 
and  is  in  existence  at  the  time  of  the  foreclosure :  Meyer  v.  Johnston, 
53  Ala.  237,  64  Ala.  603;  Morrill  v.  Noyes,  56  Me.  458,  96  Am.  Dee. 
486;  Hamlin  ▼.  Jerrard,  72  Me.  62,  75;  Howe  v.  Freeman,  80  Mass. 
(14  Gray)  566;  Pennock  ▼.  Coe,  64  U.  S.  (29  How.)  117;  Shaw  v. 
Bill,  95  IT.  8.  10;  Scott  v.  Clinton  etc.  B.  B.  Co.,  6  Biss.  529,  Fed. 
Cas.  No.  12,527.  And  the  rule  is  not  varied  by  the  fact  that  the 
transaction  whereby  the  property  is  obtained  is  called  a  lease,  if  in 
reality  it  is  a  sale,  and  the  title  is  retained  in  the  so-called  lessor 
ss  security  for  the  pnrehase  price.  But  in  such  a  case,  or  probably 
in  any  ease  where  the  rolling  stoek  is  burdened  at  the  time  of  its 
purchase  with  a  lien  or  encumbrance,  the  railway  mortgage  will 
attach,  subject  to  such  lien  or  encumbrance:  Contracting  etc.  Co.  v. 
Continental  Trust  Co.,  108  Fed.  1;  Fosdick  v.  Car  Co.,  99  IT.  S.  256; 
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amd  eaaea  eited,  ante,  p.  253.  A  mortgage  of  rolling  stook  to  be 
acquired  in  the  future  does  not  grasp  the  rolling  stoek  of  a  third 
person  temporarily  used  on  the  road,  under  a  contract  between  him 
and  a  eompanj  subsequently  operating  the  road:  Hardesty  ▼.  Pyle, 
15  Fed.  778.  If  there  are  no  words  in  the  mortgage  evincing  an 
iatention  to  encumber  after-acquired  rolling  stock,  as  when  the 
m««lfage  reads,  "all  and  singular,  the  cars  and  rolling  stock  of  said 
••mpany,''  it  cannot  be  extended  by  construction  to  include  rolling 
•teck  other  than  that  then  owned:  LouiBville  Trust  Go.  ▼•  Cincin- 
aati  etc  By.  Co.,  91  Fed.  699. 

ZZ.    BarningB  and  Income. 

The  future  earnings  of  a  railroad  e«mpany  may  be  the  subject 
of  a  valid  mortgage:  Jessup  ▼.  Bridge,  11  Iowa,  572,  79  Am.  Dec 
518.  Compare  Oeorgia  etc.  By.  Co.  y.  Barton,  101  Ga.  466,  28  S.  K 
842.  It  has  been  held,  however,  that  when  a  railroad  company 
mortgages  "ail  its  right,  title,  and  interest  in  and  to  aU  and  singular 
its  property,  real  and  personal,  of  whatever  nature  and  description, 
now  possessed,  or  hereafter  to  be  acquired,  including  all  its 
rights,  privileges,  franchises  and  easements^''  the  mortgage  does 
Bot,  in  law,  cover  future  earnings  of  the  road:  Emerson  v.  European 
etc.  By.  Co.,  67  Me.  387,  24  Am.  Bep.  39.  And  it  has  also  been  held 
that  the  lien  of  a  mortgage  given  by  a  railway  corporation  before  it 
extends  its  line  does  not,  aa  against  attaching  creditors  of  the 
proceeds  arising  from  the  extension,  extend  to  such  proceeds: 
Aleisaadria  etc  By.  Co.  t*  Graham,  81  Gratt.  769. 


SPENCER  T.   SPENCER. 

[31  Ind.  App.  321,  67  N.  E.  1018.] 

ATTACK,  What  Is.— Where  a  Oovrt,  in  accord- 


ance with  an  agreement  and  settlement  between  the  parties,  decrees 
that  a  trust  be  closed  and  terminated,  a  suit  by  one  of  them  to  have 
so  much  of  the  .iud^rment  vacated  as  declares  the  trust  terminated. 
Is  a  collateral  attack,    (p.  266.) 

OOLLATEBAIi  ATTACK,  What  is.— When  a  Statutory 
Method  is  pursued  for  the  purpose  of  avoiding  or  correcting  a  judg- 
ment, the  attack  upon  the  judgment  is  direct;  but  when  the  same 
result  i<i  soneht  in  some  manner  not  provided  by  law,  the  attack  is 
eoUateraL    (p.  268.) 

OOLLATEBAIi  ATTACK,  When  may  be  Made.— -In  case  of  a 
eonateral  attack^  it  mnnt  he  made  to  appear  that  the  judgment  was 
rendered  without  jurisdiction,  and  is  void.     (p.  267.) 

OOLLATEBAL  ATTACK  npon    Erroneous  Judgment. — If  a 

judfnnent  is  not  void,  it  is  not  subject  to  collateral  attack,  however 
erroneous        it  may  be.    (p.  268.) 
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A,  W.  Eeynolds,  A.  K.  Sills,  Q.  C.  Beynolda   and  J.  E. 
Ward,  for  the  appellant. 

B.  K  EUiott,  W.  P.  ElKott,  P.  L.  Littleton  and  E.  B. 
Sellers^  for  the  appellee. 


EOBINSON,  C.  J.    Appellant's  complaint  avers    tliat 
on  March  20,  18d3,  Calvin  C.  Spencer,  father  of  appellant  and 
appellee,  made  his  last  will  by  which  he  devised  to  appellee  the 
aontbeast  quarter  and  the  northeast  quarter  of  the  southwest 
quarter  of  section  13  in  a  certain' township  and  range,  which 
will  wag  afterward  duly  probated;  that  concurrently  with  the 
execution  of  the  will  the  testator  addressed  to  appellee  an  in- 
strument in  writing  giving  **^  the  substance  of  his  will  and 
ttating:  **Now  I  desire  that  you  shall  hold  the  following  de- 
scribed property  in  trust  for  Fred,  to  wit  [property  above  de- 
acribed] ;  you  shall  manage  the  property  so  held  in  trust  andL 
shall  receive  all  rents,  profits,  and  revenue  from  the  same,  and. 
eonvert  the  same  into  money,  at  reasonable  times,  and  after^ 
paying  all  necessary  expenses,  including  taxes,  on  said  trust, 
property,  you  shall  pay  the   balance   of   the   money  to  Predf. 
Spencer;  you  shall  allow  him  the  full  privilege  of  living  upooi 
the  said  land;  I  also  desire  and  intend  that  you  shall  hold  tho 
following  described  property  in  trust  for  Bae  Spencer,  to  wit: 
The  south  half  of  the  northeast  quarter  of  section  13,  also  the 
south  half  of  the  northwest  quarter  of  section  13,  town  26, 
range  4  west;  you  shall  hold  the  property  in  trust  for  Bae  in 
the  same  manner  and  with  the  same  powers  that  you  hold  the 
property  in  trust  for  Fred,  heretofore  described.    In  case  you 
iorvive  either  Fred  or  Bae,  then,  in  that  case,  the  property  of 
the  one  you  survive  and  of  both  if  you  survive  both,  so  held 
in  trust  by  you,  shall  become  yours  absolutely.    You  shall  have 
power  of  control  and  disposition  of  said  property.    Now,  if 
yon  will  accept  the  property  herein  mentioned  on  the  terms 
above  stated,  and  if  you  will  carry  out  my  wishes  and  inten- 
tions as  herein  expressed  I  shall  let  my  will  stand  as  I  now 
have  it^;  that  appellee  agreed  to  carry  out  the  request  in  the 
above  instrument  and  declaration  of  trust;  that  on  September 
.  S,  1899,  appellee  brought  suit  against  appellant ;  that  appellant 
;  filed  a  cross-complaint  against  appellee,  to  which  appellee  filed 
an  answer;  that  the  following  proceedings  were  had  in  that 

cause :  "On  the day  of ,  1900,  at  the  April  term, 

1900,  of  said  court,  the  following  proceedings  were  had  in  said 
to  wit:  Comes  the  defendant  and  cross-complainant  in 
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person,  and  Fred  Spencer  by  his  attorney,  E.  B.  Sellers,  the 
appearance  of  John  E.  Ward  and  Eeynolds  &  Sills  having  been 
^withdrawn,  and  on  motion  and  application  of  said  *"*  Fred 
Spencer  that  leave  be  granted  him  to  withdraw  his  motion 
and  aflBdavit  heretofore,  on  the  seventeenth  day  of  May,  1900, 
made  and  filed  herein  for  a  change  of  venue  of  this  cause  from 
the  county,  and  now,  upon  said  application  and  motion,  and  by 
agreement  of  the  parties  hereto,  leave  is  granted  to  withdraw 
said  aflBdavit  for  change  of  venue,  and  the  order  changing  the 
venue  of  said  cause  of  Cass  county,  Indiana,  is  set  aside.  The 
-defendant  withdrew  his  demurrer  to  the  complaint  therein  filed 
on  the  sixth'  day  of  September,  1899,  and  his  motion  filed  there- 
in on  December  11,  1899,  to  require  plaintiflE  to  separate  his 
•causes  of  action,  and  also  withdrew  his  demurrer,  filed  therein, 
i»  the  answer  of  said  Charles  C.  Spencer  to  the  cross-complaint 
t)f  said  Fred  Spencer,  and  the  said  Fred  Spencer,  appearing  in 
person,  filed  his  reply  in  the  words  and  figures  following,  to  wit 
[insert],  to  the  several  paragraphs  of  the  answer  of  the  said 
Charles  C.  Spencer,  as  defendant,  to  said  cross-complaint,  and 
by  agreement  of  parties  thereto,  each  appearing  in  open  court 
for  himself,  and  the  defendant  Fred  Spencer  also  by  his  attor- 
ney, £.  B.  Sellers,  said  cause  was  submitted  to  the  court  for 
trial,  the  issues  bcdng  joined  on  the  complaint  of  said  Charles 
O.  Spencer  and  the  cross-complaint  of  said  Fred  Spencer,  and 
the  court,  having  heard  the  proof,  and  being  sufficiently  ad- 
Tised  on  the  issues  joined  on  plaintiflf^s  complaint,  and  the  an- 
swer thereto,  and  the  issues  joined  on  the  cross-complaint,  find, 
upon  such  proof  and  the  agreement  of  parties  thereto,  that  the 
allegations  of  plaintiflF^s  complaint  and  the  several  paragraphs 
thereof  were  true;  that  the  said  Charles  C.  Spencer  and  Fred 
Spencer  are  sons  of  Calviu  C.  Spencer,  who  died  testate  on  the 
fourteenth  day  of  February,  1898,  and  his  last  will  and  testa- 
ment was  duly  admitted  to  probate  in  this  court  on  February  16, 
1898,  and  recorded  in  will  record  four,  pages  142  and  143,  of 
the  records  of  wills  of  White  county;  that  on  the  day  said  will 
was  executed  by  said  testator  he,  by  an  instrument  in  writing, 
requested  the  said  ^^  Charles  C.  Spencer  to  hold  the  following 
real  estate  in  White  county,  Indiana,  to  wit:  The  southeast 
quarter  and  the  northeast  quarter  of  the  southwest  quarter  of 
section  13,  township  26  north,  range  4  west,  in  trust  for  the 
use  of  Fred  Spencer  of  the  rents  and  profits,  the  fee  simple 
title  to  the  same  to  remain  in  said  Charles  C.  Spencer,  a  sum 
equal  to  the  net  annual  profit  of  said  land  to  be  paid  to  said 
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Fred  Speacer.    And  the  court  found  fhat  Hj  said  will  the 
testator  devised  said  real  estate  to  said  Charles  C.  Spencer^  who 
agreed  to  carry  out  said  request  in  said  instrument  and  declara* 
tion  of  trust  and  has  ever  since  the  probate  of  said  will  faith- 
fully discharged  his  duties  as  trustee  under  said  trust.    And 
the  court  found  that^  after  the  probate  of  said  will^  Margaret 
Bae  Spencer^  who  afterward  became^  by  marriage^  Margaret 
Bae  Bubright,  began  against  the  plaintiff  and  defendant  to  tiie 
cross-complainty  Charles  C.    Spencer   and   Fred  Spencer^  and 
others,  a  suit,  which  suit  was  commenced  in  this  courts  and  pro- 
ceeded to  final  judgment  and  decree  establishing  said  will,  and 
Iq  said  decree  said  trust  was  recognized  as  to  Fred  Spencer, 
and  during  the  continuance  of  said  trust  relation  the  said 
Charles  C.  Spencer  faithfully  discharged  said  duties  as  such 
trustee,  and  fully  accounted  to  said  Fred  Spencer  in  said  trust. 
And  the  court  further  found  that  said  trust  and  trust  relation 
continued  until  March  28,  1899,  when  the  said  Charles  C. 
Spencer  and  Fred  Spencer  entered  into  a  written  agreement, 
whereby  a  full  settlement  and  accounting  was  had  between  them, 
and  said  Charles  C.  Spencer  bought  from  said  Fred  Spencer  his 
life  interest  in  said  lands,  and  paid  him  full  value  therefor,  and 
the  said  Fred  Spencer  at  the  time  conveyed  said  land  to  said 
Charles  £.  Spencer  by  deed,  and  conveyed  thereby  his  life  estate 
and  all  other  and  any  interest  he,  the  said  Fred  Spencer,  had 
in  said  land,  and  fully  and  completely  released  said  Charles  C. 
Spencer  from  accounting  further  in  said  trust  and  for  longer 
holding  said   land   in   trust   for   which  *^  said    Charles  C. 
Spencer  paid  him  full  value  therefor.    And  the  court  found 
that  at  the  time  the  said  agreement  was  entered  into,  March 
28,  1899,  said  Charl6s  C.  Spencer  fully  informed  said  Fred 
Spencer  as  to  his  legal  and  other  rights  in  and  to  said  real  es- 
tate under  said  will  and  declaration  of  trust,  and  also  fully 
informed  him,  the  said  Fred  Spencer,  as  to  the  value,  nature, 
and  character  of  the  consideration  to  be  paid,  delivered,  and 
conveyed  to  him  for  his  said  interest  in  said  real  estate,  and  at 
said  time,  to  wit,  and  ever  since  the  probate  of  said  will  Fred 
Spencer  fully  and  well  knew  his  rights  and  interest,  and  the 
value  thereof  under  said  will  and  declaration  of  trust,  and  dur- 
ing all  of  said  time  said  Fred  Spencer  was,  and  is,  of  sound 
mind,  and  over  twenty-one  years  old,  and  several  years  the 
senior  of  Charles  C.  Spencer,  and  capable  of  managing  his  own 
affairs. 
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^And  the  court  found  that  said  agreement  and  settlement 
-was  a  fair  one^  and  made  in  the  interest  of  both  parties  thereto^ 
and  that  the  said  Fred  Spencer  at  the  time  fully  understood 
the  same,  and  the  terms  thereof,  and  has  received  the  full  con- 
sideration agreed  to  be  given  him.  And  the  court  found  that^ 
pursuant  to  said  agreement  and  settlement,  each  party  had  re- 
ceived all  the  consideration  provided  for  him  thereunder,  and 
that  the  property  so  received  said  Fred  Spencer  has  enjoyed, 
possessed,  and  used  as  his  own,  absolutely,  and  said  Charles  C. 
Spencer  has  used  and  possessed  as  his  own,  freed  from  the  trusty 
said  real  estate.  And  the  court  found  that  said  agreement  and 
settlement  were  valid,  and  that  by  and  under  the  same  there 
was  a  full  settlement  and  adjustment  of  all  differences,  ac- 
counts, liabilities,  and  all  other  matters  of  every  nature  exist- 
ing or  claimed  by  either  or  both  parties,  and  in  all  matters  in 
which  either  have  an  interest,  including  all  claims  growing  out 
of  the  estate  of  Calvin  C.  Spencer,  or  in  any  manner  affecting 
the  same,  or  the  trust  created  by  said  Calvin  C.  Spencer  in  favor 
of  said  *^  Fred  Spencer.  And  the  court  found  that  by  said 
settlement  said  Fred  Spencer  relinquished  his  right  to  enforce 
said  trust,  and  to  receive  any  of  the  proceeds  of  the  sale  of  said 
real  estate,  and  that  said  trust  was  ended,  terminated,  and 
closed,  and  said  agreement  and  settlement  should  be  confirmed. 
The  court  found  that  said  Fred  Spencer  should  take  nothing 
in  his  cause  of  action  sued  on  in  his  cross-complaint,  and  Oxe 
court  found  that  the  said  Charles  C.  Spencer  was  ihe  owner 
in  fee  simple  and  in  possession  of  said  real  estate,  and  that 
said  Fred  Spencer  should  be  forever  enjoined  from  setting  up 
any  interest  in  or  to  said  real  estate,  and  that  the  title  thereto 
should  be  quieted  in  Charles  C.  Spencer,  and  all  parties  waive 
any  exceptions  or  objections  to  the  finding  of  the  court  And 
the  court  ordered  and  decreed  that  the  trust  created,  as  here- 
tofore  found,  for  the  use  of  said  Fred  Spencer,  be  closed  and 
terminated  according  to  said  agreement  and  settlement  of  plain- 
tiff and  defendants  and  cross-complainant,  Fred  Spencer,  above 
found  to  have  been  made,  in  which  said  agreement  and  settle- 
ment between  the  parties  hereto  is  confirmed  and  approved,  and 
said  deed  of  said  Fred  Spencer  executed  to  said  Charles  C. 
Spencer  by  him,  pursuant  to  said  agreement  and  settlement  foi 
the  said  real  estate,  to  wit,  the  southeast  quarter  and  the  north- 
east quarter  of  the  southwest  quarter  of  section  13,  township 
26  north,  range  4  west,  in  White  county,  Indiana,  is  hereby 
(Confirmed  and  approved,  and  declared  to  vest  in  said  Charles 
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C.  Spencer  the  fee  simple  titie  to  said  real  estate;  that  said 
Charles  C.  Spencer  has  fully  accounted  in  said  trust,  and  is 
discharged  as  such  trustee^  and  said  trust  declared  closed  and 
annulled;  that  the  said  Fred  Spenc^  take  nothing  by  this  ac- 
tion on  his  cross-complaint;  that  the  plaintiff  Charles  C. 
Spencer  is  the  owner  in  fee  simple  of  the  real  estate  above  de- 
scribed, and  that  the  claims  of  the  said  defendant  and  cross- 
complainant  Fred  Spencer  are  without  right  and  unfounded, 
and  the  plaintiff's  title  thereto  be,  and  the  same  is  hereby, 
^^  quieted;  that  the  plaintiff  have  and  recover  of  the  defendant 
bis  costs  laid  out  and  expended  herein,  which  are  paid.'' 

It  is  further  averred  that,  ever  since  the  above  decree  was 
entered,  appellee  maintains  that  the  trust  created  by  the  will 
and  the  declaration  of  trust  has  been  closed  and  terminated  by 
reason  of  the  decree,  and  not  otherwise,  and  that  appellant  is 
not  entitled  to  any  of  the  rents  and  profits,  and  has  no  right  to 
live  on  the  land,  and  that  appellee  was  discharged  as  such  trus- 
tee. The  complaint,  after  giving  the  pleader's  construction  of 
the  will,  avers  that  the  design  of  the  trust  has  not  been  accom- 
plished ;  that  appellee's  acts  were  in  contravention  of  the  trust ; 
that  the  deed  of  appellant  to  him,  and  the  suit  instituted  in 
which  the  decree  was  rendered,  was  an  attempt  to  defeat  the  ob- 
ject of  the  trust — and  asks  that  so  much  of  the  decree  as  de- 
clares that  the  trust  was  terminated  be  annulled  and  vacated, 
that  the  trust  be  declared  in  force,  and  that  appellant's  interest 
in  the  trust  property  be  held  in  trust  for  him  by  appellee,  or 
that  a  receiver  be  appointed  for  that  purpose. 

The  error  assigned  rests  upon  the  court's  ruling  sustaining  a 
demurrer  to  the  complaint. 

The  statute  makes  the  following  provisions:  ''No  person 
beneficially  interested  in  a  trust  for  the  receipt  of  the  rents 
and  profits  of  lands  can  dispose  of  such  interest,  unless  the 
right  to  make  disposition  thereof  be  conferred  by  the  instru- 
ment creating  such  trust;  but  the  interest  of  every  person  for 
whose  benefit  a  trust  for  the  pajrment  of  a  sum  in  gross  is 
created  is  assignable":  Burns'  Eev.  Stats.  1901,  sec.  3394, 
''Every  sale,  conveyance,  or  other  act  of  a  trustee,  in  contra- 
vention of  a  trust,  shall  be  void" :  Bums'  Eev.  Stats.  1901,  sec. 
3395.  "Every  power,  beneficial  or  in  trust,  shall  be  irrevocable, 
unless  an  antiiority  to  revoke  it  is  reserved  in  the  instrument 
creating  the  same":  Bums'  Rev.  Stats.  1901,  sec.  3407.  Sec- 
tion 3411  of  Bums'  Eevised  Statutes  of  1901  provides  that 
teal  estate  subject  to  a  trust  may  be  ordered  sold  by  the  court 
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upon  the  complaint  of  ''the  trustee  or  cestui  que  trust  of 
trusty''  setidBg  forth  either  ^^®  that  the  land  is  liable  to  wasts 
or  depreciate  in  value,  or  that  taxes  and  repairs  exceed  the  in* 
come  and  are  liable  to  defeat  the  intention  of  the  person  creab* 
ing  the  trust,  or  that  the  sale  of  the  property  and  the  safe  and 
proper  investment  of  the  proceeds  would  inure  to  the  advan- 
age  and  benefit  of  the  cestui  que  trust  and  fulfill  the  purposes 
of  the  trust  Section  3419  of  Bums  Bevised  Statutes  of  1901 
provides  that  such  trustee  and  the  funds  in  his  hands  shall  be 
at  all  times  under  the  equitable  control  of  the  court  having 
jurisdiction  thereof  for  the  preservation  of  the  funds  and  carry- 
ing out  the  purposes  of  the  trust. 

The  argument  of  appellant's  counsel  goes  to  the  proposition 
that  the  will  and  declaration  of  trust  created  a  trust  estate, 
which  could  not  be  terminated  by  an  agreement  between  the 
trustee  and  the  beneficiary,  and  that  the  former  judgment  ter- 
minating the  trust  was  without  jurisdiction,  and  therefor  void, 
and,  being  void,  may  be  at  any  time  vacated  or  set  aside. 

It  is  first  argued  by  counsel  for  appellee  that  the  court  roi- 
dering  the  former  judgment  was  a  court  of  general  superior 
jurisdiction  and  that,  as  it  had  jurisdiction  of  the  subject 
matter  of  that  suit  and  of  the  parties,  its  judgment,  even  if 
erroneous,  cannot  be  successfully  assailed  in  a  collateral  pro- 
ceeding. 

We  think  it  clear  that  the  present  action  is  a  collateral  at« 
tack  upon  the  former  judgment.  Any  judicial  proceeding,  the 
object  of  which  is  to  avoid,  defeat,  evade,  or  deny  the  force  and 
effect  of  a  judgment  or  decree,  is-  either  a  direct  or  a  collateral 
attack  upon  the  judgment  or  decree.  Various  provisions  are 
made  by  statute  for  avoiding  or  correcting  judgments,  and, 
when  one  of  these  statutory  methods  is  pursued,  the  attack 
upon  the  judgment  is  direct;  but  if  the  same  result  is  sought  to 
be  reached  in  some  manner  not  provided  by  law,  the  attack  is 
collateral.  "Any  proceeding,*'  says  the  author  in  Van  Fleet* a 
CoUateral  Attack,  section  6,  "provided  by  the  law  for  the  pnr- 
jwse  of  avoiding  or  correcting  a  **^  judgment,  is  a  direct  at- 
tack which  will  be  successful  upon  showing  tiie  error;  while 
an  attempt  to  do  the  same  thing  in  any  other  proceeding  is  a 
collateral  attack,  which  will  be  successful  only  upon  showing  a 
want  of  power** :  See,  also,  Harman  v.  Moore,  112  Ind.  221,  13 
N.  E.  718;  Lewis  v.  Eowland,  131  Ind.  103,  29  N.  E.  922; 
Exchange  Bank  v.  Ault,  102  Ind.  322,  1  N.  E.  662.  The 
present  action  is  not  an  attempt  to  avoid  or  correct  the  former 
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judgment  in  some  manner  provided  by  law^  but  is  an  effort  to 
obtain  another  and  independent  judgment  which  will  destroy 
the  effect  of  the  former  judgment.  As  the  present  action  is  a 
collateral  attack  upon  the  former  judgment^  it  must  be  made  to 
appear  that  the  judgment  was  rendered  without  jurisdiction 
and  is  absolutely  Toid :  Winslow  v.  Green,  166  Ind.  368,  68  N. 
E.  259;  Cohee  t.  Baer,  134  Ind.  376,  39  Am.  St.  Eep.  270,  32 
N.  E.  920 ;  Davis  v.  Clements,  148  Ind.  605,  62  Am.  St  Bep. 
539,  47  N.  E.  1066. 

Jurisdiction  is  the  power  to  hear  and  determine  a  cause. 
And  it  must  be  conceded  that  the  circuit  court  rendering  the 
former  judgment  had  jurisdiction  over  the  subject  matter  of 
trust  estates.  The  subject  of  the  controversy  in  that  action 
was  the  effect  of  the  will  and  declaration  of  trust,  and  the 
validity  of  the  agreement  of  the  parties  in  relation  to  the  trust. 
The  court  in  that  case  had  necessarily  to  determine  whether 
the  relation  created  between  the  parties  was  of  such  a  character, 
the  termination  of  which  was  inhibited  by  the  statute.  It  had 
necessarily  to  determine  the  effect  of  all  the  provisions  of  the 
vill  and  declaration  of  trust — ^among  others,  that  the  trustee 
should  receive  the  rents  and  profits  from  the  land,  and  convert 
the  same  into  money,  and  after  paying  all  necessary  expenses 
he  should  pay  the  bsdance  of  the  money  to  the  cestui  que  trust; 
that  in  case  the  trustee  survived,  the  property  was  to  be  his 
abfiolutely;  and  that  he  should  have  power  of  control  and  dis- 
position of  the  property.  It  had  necessarily  to  determine  the 
character  of  the  relation  created  by  the  will  and  declaration  of 
trust,  and  in  doing  so  must  necessarily  place  a  construction 
^^  upon  those  instruments.  It  imquestionably  had  the  power, 
without  usurping  an  unconferred  jurisdiction,  to  decide  these 
matters^  and  this  power  to  decide  them  included  the  power  to 
decide  wrong  as  well  as  right :  Ely  v.  Board  etc.,  112  Ind.  361, 
14  N.  E.  236 ;  Snelson  v.  State,  16  Ind.  29.  As  stated  by  the 
court  in  Coleman  v.  Floyd,  131  Ind.  330,  31  N.  E.  76 :  ''An 
error  may  be  committed  in  construing  or  applying  a  statute, 
no  matter  how  clear  or  imperative  its  terms,  as  well  as  in  any 
other  ruling.  If  the  concession  be  made  that  there  was  a 
dear  and  flagrant  misconstruction  or  misapplication  of  the 
statute,  stiU  the  only  conclusion  warranted  by  such  a  concession 
it  that  there  was  an  erroneous  ruling  or  decision.^  See  May- 
nard  v.  Waidlich,  156  Ind.  662,  60  N.  E.  348;  Craighead  v. 
Dalton,  106  Ind.  72,  4  N.  E.  424;- Board  etc.  v.  Piatt,  79  Fed. 
B67,  25  G.  C.  A.  87. 
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As  it  does  not  appear  on  the  face  of  the  prior  judgment  that 
it  is  void,  it  is  not  subject  to  a  collateral  attack:  Lantz  t.  Maf- 
fett,  102  Ind.  23,  26  N.  E.  195;  State  v.  Morris,  103  Ind. 
161,  2  N.  E.  355 ;  Young  v.  Sellers,  106  Ind.  101,  5  N.  E.  686  ; 
HaU  V.  Durham,  109  Ind.  434,  9  N.  E.  926, 10  K  E.  581 ;  Lewis 
V.  Eowland,  131  Ind.  103,  29  N.  E.  922.  The  most  that  could 
be  said  is  that  the  prior  judgment  was  erroneous,  and,  however 
erroneous  it  might  be,  it  is  not  subject  to  a  collateral  attack. 
The  pleadings  in  the  former  action  were  set  out  in  the  complaint 
in  this  actioft,  and  show  that  the  whole  subject  matter  waf( 
covered  in  the  complaint  of  the  present  appellee,  the  cross- 
complaint  of  appellant,  and  the  answer  thereto  by  appellee,  and 
the  decree  covers  the  matters  there  put  in  issue.  The  present 
action  seeks  to  avoid  and  annul  the  precise  question  adjudicated 
by  that  decree.  The  whole  force  and  effect  of  the  decree  is 
assailed.  As  the  court  had  jurisdiction  both  of  the  subject  mat- 
ter and  of  the  parties,  the  decree  rendered  cannot  be  thus 
assailed  collaterally.  From  the  earliest  judicial  history  of  the 
state,  it  has  been  held  that,  where  a  court  has  jurisdiction,  a 
final  determination  of  the  matter  by  the  court  forever  puts  it 
at  rest:  See  Fischli  v.  Fischli,  1  Blackf.  360,  12  Am.  Dec. 
«»i  261;  Walker  v.  Walker,  150  Ind.  317,  50  K  E.  68,  and 
cases  cited;  Beaver  v.  Irwin,  6  Ind.  App.  285,  33  N.  E.  462; 
Steves  V.  Frazee,  19  Ind.  App.  284,  49  N.  E.  385;  Hart  ▼• 
Moulton,  104  Wis.  349,  76  Am.  St  Eep.  881,  80  N.  W.  599. 

Judgment  affirmed. 


Collateral  Attack  upon  Judgments  is  discussed  in  the  monographic 
note  to  Morrill  ▼.  Morrill,  23  Am.  St.  Bep.  104-119.  The  general  rule 
is,  that  a  .iudorment  is  not  vnlnerahle  to  collateral  attack  unless  it  is 
void  as  distinguished  from  voidable  or  erroneous:  Edmundson  v. 
Independent  School  Dist.,  98  Iowa,  639,  67  N.  W.  671,  60  Am.  St 
Bep.  224,  and  cases  cited  in  the  cross-reference  note  thereto;  Maclf^ 
V.  Blanchard,  15  S.  Dak.  432,  91  Am.  St.  Bep.  698,  90  N.  W.  1042; 
Burke  v.  Interstate  Sav.  etc.  Assn.,  25  Mont.  315,  64  Pae.  879,  87 
Am.  St.  Bep.  416,  and  cases  cited  in  the  cross-reference  note  thereto. 
See,  too,  Haupt  v.  Simington,  27  Mont  480,  94  Am.  St  Bep.  839,  71 
Pac.  672. 
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BOBINSON  V.  FOUST. 

[81  Ind.  App.  384,  68  N.  £.  182.] 

RUSBAKB,  Sapport  of,  by  Wite,—-!!  from  Her  Separate 
property  a  wife  eapports  her  husband  during  his  last  neknesa,  upon 
a  promiae  bj  his  grandfather  to  make  a  provision  for  her  out  of 
his  estate,  the  ftcrreement  may  be  made  the  basis  of  a  claim  againat 
the  eetate  of  the  grandfather  upon  his  death,    (p.  272.) 

Benjamin  Crane  and  A.  B.  Anderson^  for  the  appellant. 

W.  T.  Whittington,  W.  A.  Whittington  and  W.  P.  Britton, 
for  the  appellee. 

•"  BOBINSON,  C.  J.  Appellant  filed  a  claim  against  the 
estate  of  appellee's  decedent,  averring,  in  substance:  That  in 
1880  she  was  married  to  Edward  A.  Kelsey,  a  grandson  of  de- 
cedent Aaron  Fonst,  and  lived  with  him  as  his  wife  until  his 
death  on  the  fourteenth  day  of  February,  1886,  leaving  appel- 
lant as  his  only  heir.  Edward  was  the  only  child  and  heir  of 
Catherine  Kelsey,  who  died  in  November,  1864,  prior  to  the 
death  of  her  father,  Aaron  Fonst,  leaving  Edward,  who  was 
about  eighteen  months  old,  whom  decedent  took  into  and  main- 
tained in  his  family  until  he  was  about  six  years  old,  regarding 
him  as  a  son,  and  declaring  and  intending  that  he  diould  have 
a  child's  portion  of  his  estate.  At  the  time  of  her  marriage 
appellant  was  giving  fifty  dollars  in  cash  and  one  hundred  and 
fifty  dollars  in  personal  property  by  her  father.  In  the  fall 
of  1884  her  husband  became  sick  of  consumption,  and  died  Feb- 
mary  14,  1886.  When  he  became  sick  he  was  without  any 
money  or  property  of  any  kind  or  means  of  support,  and  was 
unable  to  work  or  in  any  way  support  himself  or  appellant, 
and  was  soon  confined  to  the  house  and  to  his  bed,  and  so  con- 
tinued until  his  death.  '  In  the  spring  of  1885  appellant  had 
the  personal  property  given  her  by  her  father,  and  some  two 
hundred  dollars  or  three  hundred  dollars  in  other  property  her 
father  had  given  her.  Aaron  Foust  frequently  visited  Kelsey 
while  sick,  and  often  requested  appellant  to  provide  for  him, 
and  to  furnish  him  out  of  her  means  with  provisions,  fuel,  and 
medicines,  and  pay  the  rent  of  the  house,  and  during  the  last 
few  weeks  of  Edward's  life  to  provide  attendants  for  him^  and 
promised  *®*  her  that  if  she  would  do  this  he  would  help  her  as 
far  as  he  then  could,  and  that  he  would  see  to  it  that  she  was 
amply  paid  therefor,  and  would  make  suitable  provision  for 
her  at  his  deatL    Appellant,  relying  on  these  promises,  and 
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indnced  thereby,  expended  all  of  her  means  and  property  in 
paying  for  the  support  and  maintenance  of  her  husband  and 
in  providing  provisions,  fuel,  and  medicines,  and  paying  rent 
from  February,  1885,  until  her  husband^s  death.  Again  in  Jan- 
uary, 1886,  Aaron  Foust  promised  appellant  that  if  she  would 
continue  to  support  her  husband,  and  provide  him  with  provi- 
sions, fuel,  medicines,  rent,  and  attendants,  as  she  had  been 
doing  he  would  pay  her  for  what  she  had  already  paid  out  and 
expended  and  might  thereafter  expend,  and  would  make  provi- 
sion for  her  out  of  his  estate.  That  on  that  day,  in  order  to  evi- 
dence such  promise,  Aaron  Foust  executed  the  following  in- 
strument: "At  my  death  I  promis  my  granson  E.  A.  Kelsey 
that  his  wife  shall  be  paid  from  my  estate  $3,500,  if  living. 
[Signed]  Aaron  Foust.'*  Afterward  on  the  same  day  Aaron 
Foust  proposed  to  pay  the  doctor's  bill  and  funeral  expenses, 
and  in  that  event  the  amount  thereof  should  be  deducted  from 
the  three  thousand  five  hundred  dollars  mentioned  in  the  fore- 
going instrument,  and  as  evidence  of  such  promise  executed 
the  following:  '^Crawfordsville,  Indiana,  January  25,  1886.  I. 
Aaron  Foust,  her  in  prisent  of  friends  and  witnes  promis  my 
granson  Edward  A  Kelsey  that  at  my  death  his  wife  if  living 
shal  have  all  due  him  the  same  as  if  he  was  living  after  his 
Dr.  Bil  and  Fumel  is  taken  out.  sign.  Aaron  Foust.  Wit- 
ness, Albert  Kelsey,  Witness,  M.  Fahey,  Witness,  Susan  E.  Cole- 
man.   Written  by  Mike  Fahey.'* 

Both  instruments  were  on  that  day  delivered  to  appellant's 
husband.  That  appellant,  induced  by  these  promises,  expended 
her  property  and  money  in  the  support  of  her  husband  during 
the  year  of  1885  and  until  the  time  of  his  death,  and  in  so 
doing  expended  all  of  her  property  except  ^^  a  part  of  her 
household  goods;  and  at  the  request  of  appellee's  decedent,  and 
relying  upon  and  induced  by  the  above  promises,  appellant's 
father,  at  her  request,  paid  the  house  rent  for  many  months, 
and  paid  for  an  attendant  during  the  last  few  weeks  of  her 
husband's  life.  Prior  to  and  at  the  time  of  the  execution  of 
the  above  instruments  decedent  promised  appellant  that  for 
what  she  had  done,  and  might  thereafter  do  in  supporting  her 
husband  she  would  be  paid,  and  that  he  intended  that  she  should 
have  out  of  his  estate  at  his  death  the  sum  of  three  thousand 
five  hundred  dollars.  At  that  time  and  at  the  time  of  his  death 
Aaron  Foust  owned  property  of  the  value  of  twenty-six  thou- 
sand dollars,  which  he  disposed  of  to  others,  making  no  pro- 
vision whatever  for  appellant. 
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The  rule  of  the  common  law  that  the  husband  and  wife  could 
not  deal  together  rests  upon  the  theory  that  in  legal  con- 
templation the  husband  and  wife  are  one  person^  and  not  upon 
the  theory  that  the  wife  is  under  a  legal  disability.    This  rule 
still  prevails  except  where  the  legislature  has  expressly  modified 
or  annulled  it,  and  the  question  is  not  whether  disabilities  have 
been  removed,  but  whetiier  the  rule  has  been  annulled.    The 
common-law  status  of  husband  and  wife  very  plainly  denies 
to  both  the  husband  and  wife  a  right  to  compensation  for 
Bervices  rendered  by  either  for  the  benefit  of  the  other.    It  is 
quite  true  that  the  common-law  rights  and  duties  growing  out 
of  the  marital  contract  have  been  very  materially  modified  in 
many  respects  by  statutes.    And  while  the  enlightened  policy 
of  modem  legislation  has  given  a  married  woman  certain  rights 
and  powers  denied  her  by  the  common  law,  yet  these  statutory 
innovations  upon  the  common  law  have  not  gone  so  far  as 
to  permit  unrestrained  commercial  dealings  between  husband 
and  wife.    The  statutory  right  of  the  wife  to  recover  for  her 
own  services  does  not  change  the  relation  between  husband 
and  wife,  nor  does  it  exonerate  the  wife  from  the  performance 
of  any  proper  services  for  the  benefit  of  the  husband.    It  is 
the  duty  of  husband  and  wife  to  *®®  protect  and  care  for  each 
other  in  sickne^.    This  duty,  arising  out  of  the  married  rela- 
tion, is  to  be  performed  in  conformity  with  the  mutual  obliga- 
tions assumed  when  they  became  husband  and  wife.    The  com- 
mon law  and  scriptural  obligation  to  be  a  *Tielpmeef '  to  her 
husband  still  rests  upon  the  wife,  and  unless  she  carries  on  a 
separate  business,  or  works  for  olhers  on  her  own  account,  her 
earnings  are  the  property  of  the  husband :  Board  etc  v.  Brown, 
4  Ind.  App.  288,  30  N.  E.  925 ;  Hensley  v.  Tuttle,  17  Ind.  App. 
253,  46  N.  E.  694;  Kedey  v.  Petly,  163  Ind.  179,  64  N.  B. 
798. 

Had  appellant  and  her  husband  entered  into  a  contract  that 
she  should  be  reimbursed  out  of  his  estate  for  money  of  her 
own  expended  for  his  support,  the  contract  could  not  have 
been  enforced:  Corcoran  v.  Corcoran,  119  Ind.  138,  12  Am.  St. 
Bep.  390,  21  N.  E.  468. 

If  it  be  admitted  that  it  was  appellant's  legal  duty  as  wife 
to  use  her  own  property  and  means  to  furnish  her  husband 
with  the  necessaries  of  life,  it  follows  that  a  promise  to  reimburse 
her  is  without  consideration :  Shortle  v.  Terre  Haute  etc.  B.  B. 
Co.,  131  Ind.  338,  30  N.  E.  1084 ;  Spencer  v.  McLean,  20  Ind. 
App.  626.  67  Am.  St  Bep.  271,  60  N.  E.  769. 
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Bnt^  if  it  be  admitted  that  it  was  her  legal  duty  to  use  her 
own  means  for  his  support^  it  would  foUow  that  her  estate 
must  pay  a  claim  of  a  third  person  furnishing  such  support. 
However^  appellant's  claim  is  not  for  any  services  rendered  her 
sick  husband.  The  consideration  for  the  promise  made  for  her 
benefit  was  not  the  performance  of  any  wifely  duties.  Nor  is 
it  a  question  as  to  the  moral  and  social  obligations  of  the  wife 
to  care  for  and  support  her  sick  husband.  The  extent  to  which 
a  wife  will  observe  such  obligations  beyond  the  discharge  of  the 
wifely  duties  imposed  by  the  marriage  relation  is  a  question 
she  must  determine  for  herself.  Her  personal  property,  which 
the  common  law  gave  to  the  husband  upon  marriage,  is  now, 
by  statute^  hers  absolutely.  She  may  do  with  it  as  she  might 
do  if  unmarried.  There  was  no  common-law  *®®  right  of  the 
husband  to  support  out  of  the  wife's  property  corresponding  to 
the  wife's  right  to  support  out  of  her  husband's  property.  And 
the  statute  which  makes  her  personal  property  hers  absolutely 
has  imposed  no  burdens  in  the  husband's  favor.  She  may  con- 
tract with  reference  to  it  as  she  chooses :  Young  v.  McFadden, 
126  Ind.  264,  26  N.  E.  284,  There  is  no  statutory  provision  in 
this  state  making  the  '^expenses  of  the  family"  and  the  **educa- 
tion  of  the  children"  chargeable  upon  the  property  of  both 
husband  and  wife,  or  either  of  them :  Grant  v.  Oreen,  41  Iowa, 
88.  Tinder  the  married  woman's  acts  the  property  she  claims 
to  have  used  was  hers  as  though  unmarried,  and  there  is  no 
statute  imposing  upon  her  the  l^gal  duty  to  use  it  in  any  par- 
ticular way. 

The  instrument  sued  on  is  in  writings  signed  by  the  decedent 
and  contains  a  promise  by  the  decedent  to  pay  tiie  clamant  a 
sum  of  money  from  his  estate  if  she  be  living  at  the  time  of 
his  death.  She  avers  the  consideration  for  this  promise.  The 
decedent  entertained  for  his  grandson  the  love  and  affection  of 
a  father^  and  desired  that  he  be  properly  provided  for  in  his 
last  sickness.  He  contracted  for  the  performance  of  certain 
acts,  and  placed  an  estimate  upon  their  value  to  him.  Nothing 
is  averred  to  authorize  us  to  disturb  that  estimate.  We  cannot 
substitute  our  judgment  for  his.  The  decedent  obtained. all  he 
contracted  for,  and  the  claimant,  relying  upon  the  promise  as 
made,  performed  the  conditions  agreed  upon:  See  Wolford  v* 
Powers,  85  Ind.  294,  44  Am.  Bep.  16,  and  cases  cited;  Price  v. 
Jones,  106  Ind.  643,  66  Am.  St.  Bep.  230,  5  N.  K  683 ;  Mullen 
▼•  Hawkins,  141  Ind.  363,  40  N.  E.  797;  Farber  v.  National  etc 
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Co.,  140  IncL  64,  39  N.  E.  249;  Ditmar  ▼.  West,  7  Ini  App. 
637,  35  N.  E.  47;  Shover  v.  Myrick,  4  Ind.  App.  7,  30  N.  E.  207. 
The  claim  is  sufficient  against  a  demurrer.    Judgment  re- 
Tersed. 


A  Cantraci  by  Which  a  Wife,  in  consideration  of  a  eonveyanee  to 
her  of  real  estate  by  her  hosbancL  agrees  to  support  him  during  his 
life,  is  held  yoid  in  Corcoran  ▼.  Corcoran,  119  Ind.  1S8,  12  Am.  St. 
Bep.  390,  21  N.  £.  468.  See,  in  this  connection,  Carse  ▼.  Beticker, 
95  Iowa,  25,  58  Am.  St.  Bep.  421,  63  N.  W.  461.  That  a  contract  to 
do  what  one  is  already  legally  bound  to  do  is  without  consideration 
tnd  unenforceable,  see  Davis  &  Co.  ▼.  Morgan,  117  Ga.  504,  97  Am. 
61  Bep.  171,  48  8.  £.  732;  Spencer  v.  McLean,  20  Ind.  App.  626,  67. 
Am.  St  Bep.  271,  50  N.  £.  769. 


OBAND  LODGE  OP  THE  ANCIENT  OBDEB  OP  UNITED 

WORKMEN  V.  MABSHALL. 

[81  Ind.  App.  584,  68  N.  E.  605.] 

BENBFIT  SOOIETT* — ^A  Member  of  a  Beneficial  Association 
b  a  part  and  parcel  of  the  corporation,  and  is  chargeable  with 
knowledge  of  its  laws,  rules,  regulations,  and  manner  of  doing  busi- 
BS8S.    (p.  279.) 

BENEFIT  SOOIETY— Notice  of  Assessment^  Snifidency  of ^-* 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  call  on  the  subordinate  lodges  for  the  beneficiary  funds  in  their 
treasuries  when  needed,  and  declares  that  such  call  shaU  constitute 
SB  assessment,  and  shall  contain  a  list  of  all  deaths  occurring  since 
the  last  call  was  made,  a  notice  showing  the  deaths  which  had 
Wen  renon  -^'1  to  the  recorder  up  to  the  time  of  the  issuance  of  the 
aoUee  is  sufiicient.    (pp.  279,  280.) 

BENEFIT  80CJIETT— Monthly  Assessments.— If  the  constitn- 
tion  of  a  benefit  society  fixes  the  rate  of  assessments,  and  requires 
tliat  they  be  paid  monthly,  provided  that  twelve  assessments  are 
nqiiired  to  meet  death  losses,  and  directs  such  payments  to  be 
iBsde  on  or  before  a  certain  day  of  the  month  in  which  the  assess- 
ments are  made,  a  member  may  be  required  to  pay  monthly  assess- 
ments,   (p.  *  279.) 

BENEFIT  8O0IETT— Notice  of  Assessment^  Sofflciency  of.— 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  issue  a  caU  on  the  subordinate  lodges  for  their  beneficiary  funds 
when  needed,  and  to  give  notice  of  assessments,  with  the  approval 
of  the  finance  committee,  and  declares  that  the  call  shall  constitute 
an  assessment,  and  directs  that  the  notice  shall  be  published,  and  a 
Mpy  of  the  paper  sent  to  each  member  and  lodge,  the  notice  of 
assessment  and  the  call  on  the  beneficiary  funds  are  properly  ap- 
proved when  signed  and  approved  as  one  instrument,     (p.  281.) 

BENEFIT  SOCIETT— Forfeitures.— It  Is  the  Dnty  of  a  Court 
to  deelare  a  forfeiture  upon  facts  which  admit  of  no  other  conclusion* 
(P.28L) 

81  Bep.,  YoL  99-lg 
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BENEFIT  800IETT— Suspension  of  Me]nl)er.— It  reqaires  no 
affirmative  action  on  the  part  of  a  beneficial  association  to  suspend 
a  member  for  the  nonpayment  of  assessments,    (p.  S81.) 

C,  L.  Wedding,  for  the  appellant 

G.  K.  Denton  and  L.  A.  Whitcomb,  for  the  appellee. 

*^*®  WILEY,  J.  Appellant  is  a  fraternal,  benevolent,  and 
mntnal  benefit  association,  and  as  such  issued  to  one  Charles 
E.  Marshall,  who  was  the  husband  of  appellee,  a  certificate  of 
membership,  by  the  terms  of  which  it  undertook  to  pay  appel- 
lee, as  beneficiary,  one  thousand  dollars  at  the  death  of  the  in- 
sured, according  to  the  terms  of  the  certificate.  The  said  in- 
sured died  November  12,  1900,  being  about  sixteen  months  af- 
ter the  certificate  was  issued.  Appellant  refused  to  pay  the 
claim,  and  appellee  brought  an  action  on  the  certificate  to  en- 
force payment.  The  case  was  put  at  issue,  and  tried  by  a 
jury,  resulting  in  a  verdict  for  appellee.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment  pronounced  upon  the 
verdict. 

Two  questions  are  presented  for  decision,  viz.:  1.  The  sufiS- 
ciency  of  the  first  paragraph  of  answer,  to  which  a  demurrer  waa 
sustained ;  and  2.  The  overruling  of  the  motion  for  a  new  triaL 

In  the  first  paragraph  of  answer  it  is  .alleged  that  from  the 
date  of  the  issuing  of  the  certificate  to  September,  1900,  the  in- 
sured paid  to  the  financier  of  his  lodge  an  assessment  **•  each 
and  every  month  as  specified  by  the  beneficiary  law  of  the  order, 
and  that  each  assessment  was  payable  on  or  before  the  28th  of 
each  month;  that  the  said  insured  was  bound  to  know  the 
laws  of  the  order,  and  did  in  fact  have  full  knowledge  thereof, 
and  knew  by  the  payment  of  his  assessments  each  month  from 
the  date  of  his  membership  until  September,  1900,  when  he 
neglected  and  failed  to  pay  the  assessment  for  September,  1900, 
on  or  before  the  28th  of  the  month;  that  not  only  did  he  have 
knowledge  from  said  payments  and  course  of  business  with  hia 
lodge  as  to  his  duty  to  pay  an  assessment  in  September,  1900, 
but  knew  and  was  bound  to  know  of  the  existence  of  the  laws 
of  the  order;  that  in  addition  to  the  requirement  to  pay  an 
assessment  for  said  month,  as  set  out  by  the  constitution  and 
by-laws,  a  further  and  additional  notice  was  given  to  the  in- 
sured as  to  such  assessment  by  the  grand  recorder  calling  upon 
all  the  lodges  in  the  state,  including  the  lodge  to  which  he  be- 
longed, to  forward  the  beneficiary  funds  in  their  respective 
treasuiieiy  and  at  the  same  time  made  one  assesonent  upon 


Oct  1903.]   Qkand  Lodge  A.  0.  IT.  W.  v.  Marshall.  275 

each  of  the  members  (said  assessment  being  necessary  to  pay 
death  losses)^  with  the  approval  of  the  grand  lodge  finance 
committee,  and  caused  such  call  and  assessment  to  be  pub- 
lished in  the  '^oosier  Watchman/'  the  official  organ  of  the 
order  in  Indiana,  and  that  a  copy  thereof  was  duly  mailed  to 
the  insured,  properly  addressed;  that  by  reason  of  his  knowl- 
edge of  the  constitution  and  laws  of  the  order,  and  by  hie 
course  of  dealing  with  said  order,  the  insured  was  specially 
called  upon  and  notified  of  the  assessment  of  seventy-two  cents 
for  the  month  of  September,  1900,  that  the  same  must  be  paid 
on  or  before  the  28th  of  said  month,  and  that  upon  failure 
60  to  pay  he  would  be  suspended ;  that  the  assessment  and  notice 
for  September,  1900,  were  in  the  same  form,  substance  and 
words  used  and  published  of  assessment  notices,  and  the  ap- 

'  proval  of  the  grand  lodge  finance  committee,  during  each  and 
every  month  during  the  time  said  Marshall  was  a  member 
^^  of  the  order;  that  during  each  and  every  one  of  said  months- 

•  during  the  entire  membership  of  the  insured  he  acted  upon  and 
treated  said  assessments,  notices,  and  the  approval  of  said 
finance  committee  as  valid  and  sufficient,  by  paying,  without 
objection  or  question,  his  assessments  for  each  and  all  of  the 
months  of  his  membership;  that  having  failed  to  pay  the  as* 
sessment  for  September,  1900,  and  having  paid  nothhig  there- 
after, he  then  and  there  became  and  stood  suspended  from  all 
rights,  privileges,  and  benefits  of  the  order,  and  the  beneficiary 
certificate  sued  upon  thereby  became  null  and  void,  and  that 
when  he  died  November  12,  1900,  he  was  not  a  member  of  ap- 
pellant order,  and  was  not  in  good  standing,  and  neither  he  nor 
appellee  had  or  have  any  rights  or  claims  whatever  upon  ap- 
pellant. The  constitution  and  by-laws  of  the  order,  the  notice 
of  the  assessment  and  call  upon  the  beneficiary  fund  for  Sep- 
tember, 1900,  together  with  a  copy  of  the  'Tffoosier  Watchman,** 
in  which  the  notice  of  the  assessment  and  the  call  upon  the 
beneficiary  fund  were  published,  and  the  approval  of  the  finance 
committee  are  all  filed  as  exhibits  to  this  paragraph  of  answer. 
By  the  demurrer  the  appellee  admits  the  truth  of  all  facts 
stated  in  the  answer  that  are  well  pleaded.  She  therefore  ad- 
mits that  notice  of  the  assessment  against  the  deceased  was 

.  made  for  September,  1900,  and  also  admits  that  said  assess- 
ment was  not  paid,  and,  further,  that  other  payments  were 
never  made  after  that.  Counsel  for  appellee  seek  to  avoid  the 
force  of  these  admissions  on  the  ground  that  the  notice  of  tho 
assessment  was  not  in  conformity  with  the  laws  of  the  order. 
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and  hence  the  insured  was  not  bound  by  it;  also  that  be- 
cause  the  assessment  was  not  legally  made  he  was  not  required 
to  pay;  and,  for  his  failure  to  pay,  he  did  not  forfeit  his  mem- 
bership and  his  beneficiary  rights.  There  is  substantial  sub- 
stance and  merit  in  this  contention,  provided  the  notice  waa 
illegal  and  not  in  conformity  with  the  laws. 

^  If  we  correctly  understand  the  position  assumed  by  coun- 
661  It  IS  (1)  that  the  call  for  the  September  assessment  and 
noface  does  not  contain  a  list  of  deaths  occurring  since  the 
last  call,  and  (2)  that  the  caU  and  notice  were  not  approved  by 
the  grand  lodge  finance  committee.  These  two  questions  de- 
pend for  decision  upon  the  laws  of  the  order,  and  the  assess- 
.  ment  and  call  as  made. 

^   '3!he  assessment  rates  of  the  order  are  fixed  by  its  c5onstitu- 
-'tion,  and  they  are  graded  according  to  the  age  or  ages  of  the 
members.    The  assessment  which  was  made  against  the  de- 
ceased in  this  case  on  the  1st  of  September,  1900,  was  for 
jeventy-two  cents ,  he  belonging  to  the  class  against  whom  such 
•  -assessment  was  authorized  by  the  laws  of  the  order. 

Subdivisions  17,  18,  19,  30,  and  39  of  section  98  of  the  con- 
"  rfitartiop^  or  60  mtich  of  subdivision  19  as  may  be  necessary  to 
Resent  the  question,  are  as  follows:  "17.  Calls  and  Assess- 
menta— Whenever  the  beneficiary  fund  of  the  grand  lodge  treas- 
ury shall  have  been  reduced  to  a  sum  less  than  six  thousand  dol- 
lars, or  when  by  reason  of  unavoidable  delay  in  the  payment 
of  beneficiary  claims,  the  balance  of  the  beneficiary  fund  in 
the  grand  lodge  treasury  would,  by  the  payment  of  said  claims, 
be  reduced  to  a  sum  less  than  six  thousand  dollars,  then  it  would 
be  the  duty  of  the  grand  recorder  to  call  upon  the  subordinate 
lodges  to  forward  the  beneficiary  fund  in  their  respective  treas- 
uries, and,  at  the  time  of  making  such  call,  to  make  one  assess- 
ment upon  each  member  of  the  order  who  received  the  work- 
man degree,  previous  to  the  date  upon  which  the  assessment  is 
made.  18.  Calls,  When  and  How  Made. — Every  call  made 
upon  subordinate  lodges  to  forward  beneficiary  fiinds  shall  be 
dated  upon  the  first  or  second  day  of  the  month,  shall  con- 
tain a  list  of  all  deaths  occurring  since  the  last  call  was  made, 
all  necessary  instructions  relative  to  forwarding  the  funds 
called  for,  and  shall,  in  every  case,  receive  the  approval  of 
*"*  the  grand  lodge  finance  committee.  The  issuing  of  such 
call  shall  constitute  the  making  of  an  assessment.  19.  As- 
sessments, How  Made. — All  assessments  made  upon  the  mem- 
bers shall  be  dated  upon  the  first  day  of  the  month,  except  that 
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if  such  date  shall  fall  on  Sunday  or  a  legal  holiday,  it  shall 
be  dated  on  the  second  day  of  the  month,  and  shall  contain 
&  list  of  all  deaths  occurring  since  the  last  assessment  was  made. 
Notice  of  such  assessment  shall  be  issued  by  the  grand  recorder 
with  the  approval  of  the  finance  committee,  and  published  in 
a  newspaper  printed  and  published  in  this  state  in  the  interests 
of  the  A.  0.  U.  W.  order,  which  publication  is  hereby  constituted 
and  made  the  official,  legal,  and  sufficient  notice  to  the  members 
of  this  grand  jurisdiction  of  assessments  levied,  without  any 
further  notice  either  from  the  grand  or  subordinate  lodge  of- 
ficers. A  sufficient  number  of  copies  of  said  paper  shall  be 
issued  every  month  to  supply  all  the  members,  and  a  copy  thereof 
shall  be  mailed  to  the  last  known  and  usual  postoffice  address 
of  each  member  of  this  grand  jurisdiction ;  and  also  one  copy 
to  the  recorder  of  each  lodge  by  its  publisher,  not  later  than 
the  fifth  day  of  each  month/'  ''30.  Penalty  for  Failing  to 
Pay  Assessments. — Any  member  failing  or  neglecting  to  pay  all 
the  assessments  made  upon  him  for  the  beneficiary  or  relief 
funds  to  the  financier  of  the  lodge  of  which  he  is  a  member  on 
or  before  the  twenty-eighth  day  of  the  month  in  which  said  as- 
sessments are  made,  shall  forfeit  all  his  rights  as  a  member* 
and  shall  stand  suspended  from  all  the  rights,  benefits,  and 
privileges  of  the  order  from  and  after  that  date,  and  shall  not 
be  reinstated  except  as  herein  provided.**  ''39.  When  Bights 
are  Forfeited. — When  a  member  shall  be  suspended  or  expelled 
from  the  order,  through  any  cause  whatever,  he  forfeits  all 
rights,  benefits,  and  privileges,  and  his  beneficiaries  thereby  lose 
all  rights  to  any  portion  of  the  beneficiary  fund.'* 

**•  In  the  answer  under  consideration,  it  is  averred  that 
the  "Hoosier  Watchman,'*  published  at  the  city  of  Evansville, 
Indiana,  was  the  official,  legal  organ  of  the  order  in  this  state, 
and  that  it  was  in  that  paper  that  the  notice  of  the  assessment 
agaiofit  the  deceased  for  the  month  of  September,  1900,  was 
published,  and  that  a  copy  of  that  paper,  containing  the  notice 
of  the  assessment,  was  duly  mailed  to  him.  A  copy  of  that 
paper  marked  Exhibit  "C**  is  made  a  part  of  the  answer,  and 
the  date  of  its  issue  as  shown  therein,  was  September  3,  1900. 
That  notice  of  assessment  and  call  for  the  beneficiary  fimd  in 
the  various  lodges  is,  in  substance,  as  follows :  "Official  notice  of 
assessment  for  September,  Grand  Lodge  Ancient  Order  of 
United  Workmen  of  Indiana,  September  1,  1900.  Whole  num- 
ber of  deaths,  717.  Whole  number  of  level  assessments,  223. 
Number  of  classified  assessments,  26.    To  all  members  of  the 
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Ancient  Order  of  United  Workmen  of  Indiana:  in  good  stand* 
ing^  September  1,  1900.  Brothers:  You  are  hereby  notified 
of  the  following  deaths  occurring  in  the  membership  of  ihs 
order  in  this  jurisdiction.''  Then  follows  a  tabulated  state- 
ment of  the  deaths  occurring  since  the  last  call,  and  in  this 
tabulated  statement  are  the  death  numbers;  the  names  of  the 
members  deceased;  the  names  of  the  lodges  to  which  they  be- 
long; the  numbers  of  the  lodges  and  their  location,  and  the 
date  of  the  deaths;  the  respective  ages  of  the  deceased;  the  cause 
of  the  deaths;  the  dates  of  their  joining  the  order;  the  rate 
of  the  assessment;  and  the  assessment  number.  The  nmnb«r 
of  deaths  reported  in  this  assessment  and  call  were  three.  Im- 
mediately after  the  tabulated  statement  is  the  following:  '^n 
order  to  provide  for  the  payment  of  the  death  losses  above  re- 
ported^ you  are  hereby  notified  that  the  classified  assessment  No. 
9  for  September^  1900^  is  hereby  levied  as  per  the  classified 
table>  to  wif  Then  follows  the  classified  assessment  table, 
showing  the  rate  of  assessment  against  the  various  classes  of  the 
members  according  to  age,  ranging  ^^^  from  eighteen  to  fifty 
years  and  over.  The  notice  then  continues :  '^This  assessment 
is  levied  against  all  members  in  good  standing  who  have  re- 
ceived the  workmen  degree  prior  to  September  1,  1900,  as  per 
the  attained  ages,  January  1,  1900.  The  amounts  enumerated 
in  the  classified  assessment  table  must  be  paid  to  the  financier 
of  your  lodge  on  or  before  September  28,  1900;  for  failure  so 
to  comply  you  will  forfeit  all  rights,  benefits,  and  privileges 
as  a  member  of  the  order^  by  becoming  suspended.'' 

Following  this  is  the  call  upon  the  subordinate  lodges  trough- 
out  the  state  for  the  beneficiary  funds  in  their  respective  tress- 
^ries,  and  that  call  is  as  follows :  '^To  the  subordinate  lodges  of 
the  Ancient  Order  of  XTnited  Workmen  in  the  Grand  Jurisdio* 
tion  of  Indiana:  Ton  are  hereby  notified  of  the  following  call 
lor  the  month  of  September,  1900 :  Classified  call  No.  9.  Classi- 
fied assessment  No.  9  will  be  made  in  the  month  of  September. 
The  beneficiary  fund  of  the  grand  lodge  treasury  having  been 
reduced  to  a  sum  less  than  six  thousand  dollars,  you  are  hereby 
notified  that  to  provide  for  the  death  losses  above  reported,  and 
furthermore  provide  for  the  prompt  payment  of  death  losses 
that  may  occur,  one  call  is  made  necessary  upon  the  benefidarj 
fund  in  the  treasury  of  subordinate  lodges,  to  be  known  as  call 
No.  9,  and  to  replace  the  money  drawn  from  such  fund  by  the 
call  above  enumerated.  Classified  assessment  No.  9  will  be 
made  in  September.    To  pay  classified  call  No.  9 :  You  are 
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quired  to  forward  to  Fred  Baker^  grand  recorder,  Evansville, 
Indiana,  at  once,  (1)  the  beneficiary  fund  on  hand  in  your 
respective  treasuries,  collected  from  your  members  during  the 
month  of  August  on  classified  assessment  No.  8;  (2)  the  initial 
assessment  of  those  members  who  received  the  workmen  degree 
prior  to  September  1,  1900,  but  have  not  been  heretofore  liable 
for  assessment;  (3)  of  back  assessments  paid  by  members  rein- 
stated since  the  last  report/*  Here  follows  directions  for  re- 
mittances of  this  *^  fund.  This  call  is  signed  by  "Fred  Baker, 
grand  recorder,**  attested  by  the  seal  of  the  of  the  order,  and 
immediately  following  his  signature  are  these  words:  'The 
above  orders  on  the  beneficiary  fund  are  hereby  approved.^' 
This  is  signed  by  three  members  as  the  ^'grand  lodge  oommit- 
tee.** 

If  this  assessment  and  call  are  in  substantial  compliance 
with  the  provisions  of  the  law  above  quoted,  then  they  were 
flofficient,  and  would  be  binding  on  both  the  insured  and  his 
beneficiary.  A  member  of  a  benevolent  beneficiary  association 
18  a  part  and  parcel  of  the  corporation,  and  is  chargeable  with 
a  knowledge  of  its  laws,  rules,  and  regulations,  and  its  manner 
of  doing  business.  The  notice  shows  the  number  of  deaths  that 
bad  occurred  since  the  last  assessment,  and  this  must  be  con- 
rtnied  to  mean  the  deaths  that  had  been  reported  to  the 
grand  recorder  up  to  the  time  the  notice  was  issued,  for  it  is 
clear  that  if  any  deaths  had  occurred  before  the  issuing  of  the 
notice  which  had  not  been  reported  to  the  grand  recorder,  they 
conid  not  have  been  specified  in  the  notice.  It  is  the  duty  of 
the  local  lodges  to  report  deaths.  The  rate  of  the  assessment 
ia  also  specified,  the  time  when  it  should  be  paid,  and  notice 
given  that,  if  not  paid  when  due,  the  members  failing  to  pay 
should  forfeit  all  rights,  benefits,  and  privileges. 

Counsel  for  appellee  insist  that  there  is  no  provision  of  the 
laws  of  the  order  requiring  a  member  to  pay  monthly  assess- 
ments, and  as  the  answer  avers  such  requirement,  and  the 
constitution  of  the  order  is  filed  as  an  exhibit,  the  exhibit  must 
control.  Subdivision  15  of  section  98  of  the  constitttion  fixes 
the  rate  of  assessments,  and  requires  that  they  be  paid  monthly, 
provided  that  twelve  assessments  are  required  to  meet  deaUi 
losses.  Subdivision  30,  supra,  requires  such  payments  to  be 
made  on  or  before  the  28th  of  the  month  in  which  the  assess- 
ments are  made.  This  effectually  disposes  of  counBeFs  dbjeo- 
tioQ  in  this  regard* 
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*^*®  It  is  next  urged  by  appellee  that  the  call  upon  subordinate 
lodges  for  the  beneficiary  fund  does  not  contain  a  list  of 
deaths  occurring  since  the  last  call^  as  provided  by  subdivision 
18^  supra^  and^  as  the  issuing  of  such  call  shall  constitute  the 
making  of  an  assessment^  the  assessment  made  is  void,  and  the 
insured  nor  his  beneficiary  is  not  bound  by  it.  Subdivision  17, 
18,  and  19  of  the  constitution  should  be  construed  together  with 
reference  to  each  other,  for  they  all  pertain  to  the  same  subject 
matter.  They  provide  for  a  call  upon  subordinate  lodges  for 
the  beneficiary  funds  in  their  respective  treasuries  when  needed, 
prescribe  the  manner  of  making  the  call,  which  is  constituted 
an  assessment,  the  manner  of  making  the  assessment,  and  what 
shall  constitute  notice  to  the  individual  member.  There  is  no 
r  provision  in  the  constitution  or  laws  that  requires  the  assess- 
ment and  call  to  be  issued  separately,  and  to  be  two  different 
and  distinct  instruments.  On  the  contrary,  the  subdivisions 
r  of  the  constitution  we  have  quoted  contemplate  that  they  shall 
j  constitute  one  instrument.  Subdivision  18  says  that  *'the  is- 
suing of  such  call  shall  constitute  the  making  of  an  assessment'^ 
Subdivision  19  provides  that  the  assessment  shall  be  made  on 
the  first  day  of  the  month,  with  certain  exceptions,  and  shall 
contain  a  list  of  deaths,  etc.;  that  it  shall  be  published,  and  a 
copy  sent  to  each  lodge  and  member.  In  this  instance  the  as- 
sessment and  the  call  are  one  instrument,  signed  by  the  secre- 
tary. The  assessment  is  addressed  to  the  members  of  the  order, 
and  the  call  to  the  subordinate  lodges.  This  is  in  harmony 
with  the  letter  and  spirit  of  the  law.  The  assessment  and  call 
are  signed  by  the  grand  recorder,  and  approved  by  the  finance 
committee  of  the  grand  lodge. 

Assessments  of  this  character  are  made  for  but  one  purpose, 
viz.,  to  pay  death  losses  of  members  of  the  association  who  have 
died  while  in  good  standing.  The  evident  purpose  of  the  law 
in  requiring  the  grand  recorder  to  give  ***  a  list  of  the  deaths 
of  members,  when  assessments  are  made,  is  to  acquaint  the 
members  assessed  vrith  the  facts  upon  which  the  assessment 
is  based,  for  assessments  for  the  beneficiary  fund  can  only 
be  based  upon  the  death  of  members.  It  is  made  the  duty  of 
subordinate  lodges  to  report  to  the  grand  recorder  the  deathg 
that  occur  in  their  respective  lodges,  and  such  ofSoer  can  only 
give  a  list  of  such  deaths  as  are  officially  reported  to  him. 
The  answer  avers  that  the  assessment  and  call  give  a  list  of 
of  those  who  had  died  since  the  last  call  was  made.  This  is  a 
statement  of  a  substantive  and  issuable  fact,  and  we  must  pre- 
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snme  that  the  list  is  a  correct  one^  and  contains  the  names  of 
all  those  whose  deaths  had  been  ofiBcially  reported. 

The  appellee  complains  that  the  approval  of  the  finance  com- 
mittee (Hily  applies  to  the  call  on  the  beneficiary  fund^  and 
hence  is  not  in  compliance  with  the  laws  of  the  order.  This 
position  is  not  tenable.  The  ^'above  orders^  are  approved. 
This  mnst  be  construed  to  mean  and  include  both  the  notice 
of  assessment  and  the  call.  This  is  made  plain  by  the  fact 
that  the  payment  of  said  assessment  is  the  only  source  of  the 
beneficiary  fund.  Without  the  payment  of  the  assessment 
there  could  be  no  beneficiary  fund.  The  notice  constitutes  an 
order  of  payment^  and  notifies  the  members  that  if  payment  is 
not  made  vrithin  a  given  time,  their  rights,  benefits,  and  privi* 
leges  will  be  forfeited.  We  think  the  notice  of  the  assessment 
and  the  call  on  the  beneficiary  fund  were  properly  approved, 
within  the  meaning  of  the  law. 

Our  attention  is  called  to  the  rule  of  law  that  forfeitures 
are  not  looked  upon  with  favor.  We  recognize  the  force  and 
reason  of  the  rule,  but  it  is  the  duty  of  the  court  to  declare  a 
forfeiture  upon  facts  which  will  admit  of  no  other  conclusion. 
We  are  now  dealing  with  a  question  of  pleading,  and  the  facts 
stated  therein  clearly  show  a  forfeiture.  Appellant  is  a  ^^fra- 
ternal, benevolent,  and  mutual  ***  benefit  association,*'  in  the 
language  of  the  complaint.  As  such,  it  depends  for  its  exist- 
ence, and  the  purposes  for  which  it  was  organized,  upon  the 
prompt  payment  of  assessments  against  its  members.  It  has 
no  other  means  of  paying  its  death  losses,  and  no  other  means 
is  contemplated.  The  association  and  the  individual  member 
have  correlative  and  reciprocal  obligations,  the-  one  depending 
on  the  other. 

These  obligations  are  that,  to  the  end  that  each  may  derive 
the  contemplated  benefits,  they  myst  both  comply  with  the  re- 
quirements of  the  constitution  and  laws  of  the  order.  So  far 
as  the  answer  shows,  appellant  did  its  duty,  and  the  insured 
failed  in  his.  Members  of  a  benevolent  fraternal  association 
are  bound  by  and  must  be  held  to  a  knowledge  of  its  constitu- 
tion and  by-laws;  and  as  a  general  proposition  of  law  all  mem- 
bers must  be  governed  by  them  in  all  their  dealings  virith  it 
as  members  thereof:  Supreme  Lodge  etc.  v.  Hutchinson,  6  Ind. 
App.  399,  33  K  E.  816 ;  Qrand  Lodge  etc  v.  King,  10  Ind.  App. 
639,  38  N.  E.  352. 

It  required  no  affirmative  action  of  the  lodge  to  suspend  the 
insured  for  nonpayment  of  the  assessment.    The  law  is  well 
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established  that  if  by  the  laws  of  the  society  nonpayment  of  an 
assessment  operates  as  a  forfeiture,  the  member  must  elect  every 
time  he  is  called  upon  to  pay  an  assessment,  either  to  pay  within 
the  stipulated  time,  or  suffer  the  penalty  of  loss  of  membership 
and  to  benefits  by  neglecting  or  refusing  to  pay  within  the 
time:  Bacon  on  Benefit  Societies,  577,  578;  Bood  ▼.  Railway 
Passenger  etc.  Assn.,  31  Fed.  62;  Bosworth  ▼.  Western  Mnt 
Aid  Soc,  75  Iowa,  582,  39  N.  W.  903;  Maginnis  v.  Aid  Assn., 
43  La.  Ann.  1136,  10  South.  180. 

Under  subdivision  30  of  the  constitution,  supra,  a  member 
stands  suspended  upon  failure  to  pay  an  assessment  on  or  be- 
fore the  28th  of  the  month  in  which  it  is  made.  We  have 
examined  the  authorities  cited  by  the  appellee  in  support  of 
her  contention  that  the  assessment  ^^  and  call  in  this  case  were 
not  in  conformity  with  the  laws  of  the  order  and  therefore  the 
insured  nor  the  beneficiary  was  not  bound  by  them,  but  flie  law 
as  there  declared  is  not  applicable  to  the  facts  pleaded  in  the 
first  paragraph  of  answer.  The  facts  here  pleaded  bar  a  recov- 
ery in  favor  of  appellee. 

This  conclusion  makes  it  unnecessary  to  decide  questions  pre- 
sented by  the  motion  for  a  new  triaL 

Judgment  reversed,  and  the  trial  court  is  directed  to  OTer- 
rule  the  demurrer  to  the  first  paragraph  of  answer. 


While  the  Konpa^fmeni  of  AMsesamenta  or  premiains  under  a  poliey 
of  life  insurance  or  benefit  certificate  ordinarily  works  a  forfeiture 
if  taken  advantage  of  by  the  insurer  .  (Pitts  t.  Hartford  ete.  Ins. 
Co.,  66  Conn.  376,  50  Am.  St.  Bep.  96,  84  AtL  95;  note  to  Sonth  Penn 
Oil  Co.  V.  Edgell,  86  Am.  St.  Bep.  61,  62),  the  assured  is  not  in  de- 
fault until  given  proper  notice  of  the  assessment:  See  the  mono- 
graphic note  to  Lake  t.  Minnesota  etc.  Assn.,  62  Am.  St*  Bep.  574- 
576;  Cronin  v.  Supreme  Council  etc.,  199  HL  228,  9S  Am*  8L  Bep. 
127,  65  N.  E.  323.  The  right  t<y  declare  a  forfeiture  for  the  non* 
payment  of  dues  does  not  exist  if  the  insurer  notifies  the  insured 
that  his  certificate  will  not  be  ^recognized  as  in  force:  Wuerfler  t. 
Trustees  of  Grand  Grove  etc.,  116  Wis.  19,  96  Am.  St.  Bep.  940,  9S 
N.  W.  433;  and  the  right  may  be  waived  by  receiving  unpaid  dues 
after  the  death  of  the  insured:  Supreme  Tribe  etc.  t.  Hall,  24  Ind. 
App.  816,  79  Am.  St.  Bep.  262,  56  K.  E.  780.  As  to  whether  the 
nonpayment  of  dues  works  a  forfeiture  ipso  faeta  without  affirmative 
action  on  the  part  of  the  insurer,  see  Jelly  t.  Mutual  Aid  Society, 
120  Iowa,  689,  95  N.  W.  197,  98  Am.  St.  Bep.  S7^  aad  authorities 
cited  in  the  cross-reference  note  thereto;  Pitts  t.  Hsrtferd  ete.  Ins. 
Co.,  66  Conn.  876,  60  Am.  St  Bep.  96^  84  Aa  ML 
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LOUISVILLE  BANKING  COMPANY  v.  ASHER 

[112  Ky.  138,  65  S.  W.  133.] 

AOCK>UNT  STATED* — ^If  one  of  two  correspondent  banki 
•ends  to  the  other  nnmerons  statements  of  their  account  as  it  ap- 
pears from  its  books,  and  such  statements  are  acknowledged  hy  th< 
other  bank  to  be  correct,  this  constitutes  an  account  stated,  which 
affords  str<mg  presumptiTO  evidence  which  may  be  rebutted  by  show- 
ing fraud  or  mistake,    (p.  286.) 

KBQOTIABI£  INSTEXTMENTS— Indorsement— Effect  of  Fall- 
ore  to  Prot08t«-*Notes  discounted  by  a  bank  in  another  state  are 
not  placed  on  the  footing  of  bills  of  ezchan^re,  and  an  indorser  is 
not  releaBed  by  failure  to  protest  them.    (p.  286.) 

AOOOXJMT  STATED— Belief  fMm— Mistake. — ^If  an  account 
stated  by  one  bank  against  another  embraces  the  amount  of  a  note 
for  which  both  banks,  under  a  mistake  of  law,  supposed  the  debtor 
l>ank  to  be  liable  on  the  ground  that  it  had  failed  to  protest 
BQCh  note,  equity  will  grant  relief  from  such  mistake  if  the  position 
of  the  creditor  bank  was  not  altered  to  its  prejudice,  after  the  debtor's 
acknowledgment  of  the  correctness  of  the  account  between  them  as 
stated,    (p.  287.) 

NEGOTIABLE  IKSTBUMEKTS— Failnre  of  Demand  and  No- 
ttee. — If  a  bank  fails  to  demand  payment  or  to  protest  for  nonpay- 
ment, a  note  sent  it  for  collection  on  which  it  is  liable  as  an  in- 
dorser, it  beeomes  liable  to  the  holder  for  the  amount  of  the  note,  (p, 
288.) 

ACOOUNT  STATED— Basis  of  Settlement. — ^If  one  of  two 
correspondent  banks  sends  to  the  other  numerous  statements  of  their 
account  as  it  appears  from  its  books,  and  such  statements  are  nc- 
knowledged  by  tne  other  bank  to  be  correct,  this  constitutes  an 
account  stated  between  them,  and  the  balance  shown  thereby  must 
be  taken  as  the  basis  of  settlements  between  them,  subject  to  all 
proper  eorrections.    (p.  288.) 

(288) 
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S.  Miller  and  Bamett  &  Bamett,  for  the  appellant 
B.  £.  Marshall,  for  the  appellee. 

**»  HOBSON,  J.    The  Louisville  Banking  Company  and 
the  Pineville  Banking  Company  were  correspondents  for  each 
other.    The  Pineville  Banking  Company  made  an  assignment 
on  July  28,  1893,  to  appellee,  T.  J.  Asher,  for  the  benefit  of 
all  its  creditors,  being  then  hopelessly  insolvent.    As  shown 
by  the  books  of  the  Louisville  Banking  Company,  the  Pineville 
Banking  Company  had  then  to  its  credit  with  it  $1,370.42.     As 
shown  by  the  books  of  the  Pineville  Banking  Company,  this 
balance  was  $4,928.83.     But   this    omitted    a    credit  of  $500 
which  should  have  been  entered,  so  that,  as  shown  by  these 
books  as  corrected,  the  balance  was  $4,428.83.    This  litigation 
involves  a  settlement  of  these  accounts.     On  Februarv  28,  1890, 
five  notes  were  executed  by  different  persons  to  P.  Barry,  due 
six  months  after  date,  negotiable  and  payable  at  the  Pinevilje 
Banking  Company,  aggregating  in  all  $2,168.28.    Barry  dis- 
counted these  notes  to  the  Citizens*  National  Bank  of  Cincinnati, 
and  on  August  15,  1890,  that  bank  sent  them  to  the  Louisville 
Banking   Company  '^^^  for  collection,   marked  'Trotestable." 
On  August  19th  the  Louisville  Banking  Company  sent  them  to 
the  Pineville  Banking  Company,  its  correspondent,  at  which 
they  were  payable.    The  notes  matured  ten  days  later,  and 
were  neither  collected  nor  protested  for  nonpayment  by  the 
Pineville  Banking  Company,  but  were  sent  back  by  it  to  the 
Louisville   Company  without  explanation.     It  returned  them 
to  the  Cincinnati  bank.     The  Cincinnati  bank  sent  them  back 
to  the  Louisville  Banking  Company,  demanding  the  money  on 
them  upon  the  ground  that  it  was  responsible  for  the  negligence 
of  its  correspondent,  the  Pineville  Banking  Company,  in  not 
protesting  the  notes.     The  Louisville  Banldng  Company  then 
wrote  the  Pineville  Banking  Company,  returning  the  notes  to 
it,  and  demanded  that  it  should  pay  the  money.    The  Pineville 
bank  claimed  that  the  notes  were  sent  to  it  marked  ^^No  pro- 
test,**  and  again  returned  them  to  the  Louisville  Banking  Com- 
pany.   This  was  on  September  11th.    On  September  12th  it 
wrote  the  Pineville  bank  this:  'TTours  of  11th  returning  notes 
received.    In  order  that  we  may  fit  the  responsibility  upon  the 
right  one  in  this  ofifice,  will  you  kindly  return  for  our  inspection 
our  instructions  not  to  protest  the  notes  ?    Our  letter-book  shows 
that  they  were  sent  protestable.^    On  the  13th  the  Pineville 
bank  replied  that  it  had  not  preserved  the  letter,  and  was  sorry 
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it  could  not  produce  it.  Some  other  correspondence  ensued,  and 
on  October  6th  the  Pineville  bank  wrote,  in  answer  to  a  letter 
leceiyed  by  it  in  regard  to  the  matter,  stating  that  it  would 
haye  its  Mr.  Fish  call  and  see  the  Louisville  Banking  Company 
during  the  week.  On  the  8th  that  bank  replied  thus:  "Our 
Cincinnati  correspondent  from  whom  we  received  the  items  is 
whooping  us  up  pretty  lively.  There  is  nothing  left  for  us  to 
do  but  to  credit  their  account  with  proceeds  of  their  collections, 
^•^  and,  while  we  regret  it  sincerely,  we  shall  be  compelled  to 
look  to  you  in  like  manner.''  In  answer  to  this  letter  on 
October  10th  the  Pineville  bank  again  wrote  that  Mr.  Fish  would 
call  and  investigate  the  matter,  and,  after  stating  that  Fish,  who 
attended  to  the  notes,  understood  they  were  sent  without  pro- 
test, added:  'TVe  certainly  don't  want  you  to  have  any  trouble 
about  these  items,  and  will  surely  see  that  they  are  properly 
adjusted  at  once."  On  October  20th  the  Louisville  bank  wrote 
again,  inclosing  a  letter  from  the  Cincinnati  bank  insisting  that 
the  matter  be  adjusted,  and  repeated  this  again  in  a  letter  of 
October  24th.  No  further  correspondence  appears  in  the  rec- 
ord until  November  20, 1890,  when  the  Louisville  bank  wrote  as 
follows:  "Inclosed  herewith  you  will  find  the  five  notes  which 
have  been  charged  to  your  account,  as  the  cashier  wrote  you 
yesterday.  We  regret  the  circumstances  that  force  us  to  do 
this,  but  cannot  help  it."  On  the  same  day  the  Louisville 
Banking  Company  charged  the  amount  of  the  notes  to  the  ac- 
count of  the  Pineville  Banking  Company,  and  credited  the  Cin- 
cinnati bank  by  the  amount,  and  it  was  checked  out  by  that 
bank.  The  Louisville  Banking  Company  at  the  end  of  the 
month  of  November  sent  the  Pineville  bank  a  statement  of  its 
account,  and  received  from  it  this  in  substance:  "Your  state- 
ment of  account  for  November,  1890,  is  correct."  This  state- 
ment showed  the  charge  of  the  $2,168.28.  Similar  statements 
and  acknowledgments  were  made  at  the  close  of  each  month 
from  that  time  until  the  Pineville  bank  failed,  on  June  28, 1893. 
But  the  Pineville  Banking  Company  did  not  credit  the  touis- 
TiUe'  Banking  Company  on  its  books  with  the  amount.  The 
Louisville  Banking  Company  did  not  know  this,  and  seems  to 
have  acted  on  the  idea  that  the  matter  was  settled  until  this 
controversy  arose.  The  evidence  shows  that  the  ^^^  notes 
were  sent  to  the  Pineville  Banking  Company  marked  for  pro- 
test, and  we  think  the  circumstances  warrant  the  conclusion 
tiiat  the  Pineville  bank  realized  that  a  mistake  had  been  made 
by  its  man  in  not  protesting  the  notes. 
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It  is  earnestly  insisted  for  appellant  that  after  the  nnmeroua 
statements  sent^  and  acknowledged  to  be  correct^  the  account 
was  stated^  and  the  balance  shown  by  the  statements  is  con- 
clusive between  the  parties.  We  think^  under  the  evidence,  it 
should  be  regarded  as  an  account  stated :  SEenderson  Cotton  Mfg. 
Co.  V.  Lowell  Machine  Shops,  86  Ky.  668,  9  Ky.  Law  Rep.  831, 
7  S.  W.  142 ;  Union  Bank  ▼.  Planters'  Bank,  9  Gill  &  J.  439, 
31  Am.  Dec.  113.  The  rule  as  to  an  account  stated  is  thus 
well  put  in  3  Encyclopedia  of  Law  and  Procedure,  pages  451, 
455:  'formerly  the  stating  of  an  account  was  considered  so 
deliberate  an  act  as  to  preclude  an  examination  into  the  items, 
but  since  an  early  day  a  greater  latitude  has  prevailed;  and  it 
may  now  be  said  to  be  the  rule  that  an  account  stated  does  not 
create  an  estoppel,  and  that  neither  a  stated  nor  a  settled  ac- 
count is  conclusive,  but  simply  affords  strong  presumptive  evi- 
dence, which  may  be  rebutted  by  showing  fraud  or  mistake. 
And,  while  the  practice  of  opening  accounts  wliich  the  parties 
have  themselves  adjusted  is  considered  dangerous,  yet  a  settle- 
ment must  be  so  far  considered  as  made  upon  absolute  mistake 
or  imposition,  if  palpable  errors  are  shown,  as  not  to  be  obliga- 
tory upon  the  injured  party.  The  presumption  is  one  relating 
to  the  evidence.  In  determining  whether  an  account  stated  can 
be  impeached,  the  case  is  put  upon  the  same  footing  as  if  the 
money  had  been  paid.  Such  payment  would  be  conclusive,  sub- 
ject to  the  right  to  recover  it  back  on  a  failure  of  consideration; 
and  80,  on  the  statement  of  an  account,  if  the  case  is  one  in 
which  a  payment,  if  made,  could  have  been  recovered  ^^^  back, 
the  facts  which  show  the  failure  of  consideration  may  be  proved." 

In  the  correspondence  between  the  two  banlcs  it  seems  to 
have  been  assimied  that  the  indorser  of  the  notes  had  been  re- 
leased by  the  failure  to  protest  them,  and  that  the  Pineville 
bank  was  responsible  for  the  loss  if  the  notes  were  sent  to  it 
by  the  Louisville  bank  with  instructions  to  protest  them  if  not 
paid.  But  promissory  notes  are  only  put  on  the  footing  of 
f  oreigQ  bills  of  exchange  when  they  are  regularly  discounted  by 
the  bank  at  which  they  are  payable,  or  another  bank  in  this 
state  incorporated  under  its  laws,  or  organized  in  this  state 
under  the  laws  of  the  United  States :  Ky.  Stats.,  sec.  483 ;  Car- 
lisle V.  Chambers,  67  Ky.  268,  96  Am.  Dec.  304.  The  notes  in 
question,  having  been  discounted  by  the  bank  in  Cincinnatit 
Ohio,  and  not  by  any  bank  in  this  state,  were  not,  therefore, 
placed  on  the  footing  of  a  bill  of  exchange,  but  stood  as  any 
other  promissory  note  which  had  been  assigned.     The  indorser 
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was  not  released  by  the  failure  to  protest  them.  The  Cincinnati 
bank  had  not  sustained  any  loss  by  reason  of  the  failure  to 
protest  them.  The  protest  would  have  been  only  an  \inneces- 
sary  expense.  There  was  no  liability  of  the  Louisville  bank  to 
the  Cincinnati  bank,  or  of  the  Piueville  bank  to  the  Louisville 
bank,  for  the  failure  to  protest  the  notes,  which  were  executed  ia 
this  state,  were  payable  here,  and  must  be  governed  by  its  laws. 

It  is  clear  from  the  evidence  that  the  parties  to  the  notes 
were  all  insolvent  at  the  time,  and  that  the  notes  were  in 
fact  worthless.  The  question  then  arises,  is  there  such  a  pal- 
pable mistake  here  that  equity  should  relieve  against  it,  treating 
the  account  as  stated,  and  applying  the  principles  followed  in 
this  state  in  the  case  of  a  payment  of  money  by  mistake  ?  The 
distinction  made  in  some  jurisdictions  ***  between  a  mistake 
of  law  and  a  mistake  of  fact  has  been  rejected  in  this  state,  and 
it  is  settled  that  money  paid  without  consideration  under  a  pal- 
pable mistake  of  law  or  fact,  which  was  not  owing  in  law  er 
conscience,  and  ought  not  to  be  retained,  may  be  recovered  back : 
McMurtry  v.  Kentucky  Central  E.  B.  Co.,  84  Ky.  462,  8  Ky. 
Law  Rep.  455,  1  S.  W.  815,  and  cases  cited.  The  mistake  here 
is  palpable,  and  the  charge  against  the  Pineville  bank  cannot 
be  allowed  to  stand  unless  it  has  lost  its  rights  by  laches, 
and  is  now  estopped  to  assert  them.  It  does  not  appear  from 
the  evidence  that  the  Pineville  bank  led  the  Louisville  Banking 
Company  to  take  the  action  it  took.  On  the  contrary,  the  cor- 
respondence would  indicate  that  the  Louisville  bank  charged 
the  amount  to  the  Pineville  bank,  and  credited  it  to  the  Cincin- 
nati bank  on  the  same  day,  expressing  to  the  Pineville  bank 
regret  that  it  was  compelled  to  do  so.  In  other  words,  it  acted 
on  its  own  judgment,  and  not  by  the  direction  of  the  Pineville 
bank.  It  did  not  wait  for  the  Pineville  bank  to  affirm  its  ac- 
tion before  crediting  the  Cincinnati  bank  by  the  money  or  pay- 
ing its  checks  upon  it,  and  it  does  not  appear  that  it  was  misled 
by  the  Pineville  bank,  or  is  now  in  a  worse  position  than  it 
would  have  been  if  the  Pineville  bank  had  promptly  disaflfirmed 
what  it  did.  Kor  does  it  appear  that  it  will  be  unable  now  to 
get  its  money  back  from  the  Cincinnati  bank.  We  are  there- 
fore of  opinion  that  appellee  was  properly  credited  in  the  set- 
tlement of  the  account  with  the  amount  of  these  notes. 

The  next  matter  in  dispute  arises  in  this  way :  The  Pineville 
bank  held  a  four  months'  note,  dated  March  30,  1893,  on 
•Wyman  &  Cairns.  The  Louisville  Banking  Company  dib- 
counted  the  note  on  April  28,  1893.    It  was  payable  at  the 
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Pineville  Bankmg  Company,  On  July  25,  1893,  the  Louisville 
Banking  Company  sent  the  note  to  the  Pineville  ***  Banking 
Company  for  collection.  It  was  not  paid  at  maturity.  The 
Pineville  Banking  Company  failed  to  demand  payment,  or  to 
protest  it  for  nonpayment  The  Pineville  bank  was  liable  on 
this  note  as  indorser,  and,  having  failed  to  demand  payment  or 
protest,  it  became  liable  to  the  Louisville  bank  for  Qie  amoiint, 
and  the  court  below  properly  so  held. 

The  next  matter  to  be  considered  is  the  proper  basis  for  the 
settlement  of  the  accounts.  The  commissioner  adopted  as  his 
basis  the  balance  shown  by  the  books  of  the  Pineville  Bank- 
ing Company.  This  was  error.  The  Louisville  bank  had  no 
notice  of  the  account  as  it  was  kept  on  these  books.  The  en- 
tries were  not  shown  to  have  been  made  at  the  time  of  the 
transactions,  or  in  the  regular  course  of  business.  The  account 
as  kept  on  the  books  of  the  Louisville  Banking  Company  b.ad 
been  submitted  at  the  end  of  every  month  to  the  Pineville  bank, 
and  had  been  acknowledged  by  it  to  be  correct.  As  we  have 
said,  it  must  be  treated  as  an  account  stated.  The  commis- 
flioner  should  have  taken  the  balance  as  shown  by  this  account 
as  the  basis.  To  this  balance  should  be  added  the  amount  of 
the  Barry  notes  charged  to  the  Pineville  bank  on  the  account, 
with  six  per  cent  interest  from  the  time  it  was  charged.  We  do 
not  see  from  the  record  any  other  mistake  in  the  account.  If 
any  appears,  it  may  be  corrected  according  to  the  principles  laid 
down  above.  The  $1,200  note  made  by  the  Pineville  Banking 
Company  should  be  charged  to  the  account  at  its  maturity;  also 
the  Wyman  &  Cairns  note,  and  the  checks  paid;  and  interest 
should  be  allowed  on  the  balance,  as  it  may  appear,  up  to  the 
time  the  proceeds  of  the  Bell  county  bonds  were  received. 

This  is  not  a  bill  of  interpleader.  The  costs  should  be 
1B6  p^  j  1^  ^  other  equitable  actions.  No  part  of  the  attor- 
ney's fees  of  appellant  gJiould  be  charged  to  appellee. 

Judgment  reversed,  and  cause  remanded  for  further  proceed* 
ings  consistent  herewith. 

Petition  for  rehearing  by  appellant  overruled. 


AcocmnU  Stated  are  eonsidered  in  the  monographie  note  to  Lock- 
wood  V.  Thome,  62  Am.  Dec.  85-94.  An  account  stated  is  an  ac- 
count balanced,  and  rendered,  with  an  express  or  implied  assent  to 
the  balance,  so  that  the  demand  is  essentially  the  same  as  if  a 
promissory  note  had  been  given  for  the  balance:  Comer  v.  Way» 
107  Ala.  300,  54  Am.  Bt.  Bep.  93,  19  South.  966.  It  establishes 
prima  facie  the  accuracy  and  correctness  of  the  items,  and  unless 
this  presumption  is  overcome  by  proof  of  fraud,  mistake,  or  erroTi 
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it  becomes  eonelnsiTe:  Note  to  Lockwood  v.  Thome,  62  Am.  Dee. 
91;  HoUenbeek  ▼.  Biatine,  105  Iowa,  488,  67  Am.  St.  Bep.  306, 
75  N.  W.  355;  Bevecmon  t.  Shaw,  69  Md.  199,  9  Am.  St.  Bep.  422, 
14  AtL   464. 

The  Duties  of  Banks  acting  as  collecting  agents  are  considered 
in  the  monographic  note  to  Minneapolis  etc.  Co.  y.  Metropolitan 
Bank,  77  Am.  St.  Bep.  613-629;  Second  Nat.  Bank  y.  Merchants'  Nat. 
Bank,  111  Kj.  930,  98  Am.  St.  Bep.  439,  65  S.  W.  4. 

Protest  of  promissory  notes  is  not  necessary  by  th«  law-merchant: 
See  the  monographic  note  to  Dupre  y.  Bichard,  43  Am.  Dec.  219, 
on  the  protest  of  negotiable  instruments.  The  manner  of  giying 
notice  of  protest,  whether  through  the  mail  or  by  personal  deliy- 
ery  from  the  notary,  is  not  important:  M.  V.  Monarch  Co.  y.  Farm- 
ers' etc  Bank,  105  Ky.  430,  88  Am.  St.  Bep.  310,  49  S.  W.  317. 


DAVIS  V.  FELTMAN  COMPANY. 

[112  Ky.  29S,  65  S.  W.  615.] 

HOBCESTEADS— Loss  of  Family.— If  a  person  has  acquired  the 

i^ht  to  a  Homestead  exemption  by  the  occupancy  of  land  with 
bis  family,  the  loss  of  his  family  by  death  and  marriage  does  not 
defeat  such  right,     (p.  291.) 

HOMESTEADS— Frandnlent  Con'veyaxice  of. — ^A  HomaBtead 
Szemptlon  Is  not  Lost  by  a  conyeyance  to  a  third  person  which  is 
let  aside  at  the  instance  of  creditors,     (pp.  291,  292.) 

HOMESTEAD* — ^A  Mortgage  of  a  Homestead  Which  is  Ad- 
judged to  be  an  Act  of  Bankmptcy  is  neyertheless  enforceable  against 
creditors,     (p.  292.) 

HOMESTEADS -Bigbt  to    Dispose  of    as    Against    Oeneral 
OreditoiB. — ^The  owner  of  a  homestead  may  make  sueh  disposition 
of  his  exempt  property  by  deed,    mortgage    or    other    transfer,    as 
to  him  may  seem  right,  and  his  creditors  cannot  be  heard  to  com* 
plain  or  interfere  therewith,     (p.  293.) 

FBAXTDUI^KT    CONVEYANCE— Setting    Aside— Attorney's 

FM* — ^A  creditor  who  succeeds  in  haying  a  conyeyance  made  by  the 
dehtoT  set  aside  as  fraudulent  and  declared  to  operate  as  an  assign- 
mrat  for  the  benefit  of  all  of  the  creditors,  is  entitled  to  the  allow* 
tnee  of  an  attorney's  fee  ont  of  the  property,    (p.  294.) 

L.  W.  Galbraith,  for  the  appellant 

W.  H.  Wadsworfh  and  W.  D.  Cochran,  for  the  appellees. 


BTJRNAM,  J.  Ori  the  25th  of  September,  1890,  James 
Dayia  executed  a  mortgage  to  the  firm  of  Walker  &  Sengstak 
^pon  a  tract  of  four  hundred  and  thirty-one  acres  of  land  owned 
by  him  in  Mason  county,  Kentucky,  and  on  certain  tobacco  in 
the  warehouse  in  Cincinnati,  Ohio,  to  secure  an  indebtedness  to 
them  of  sixteen  thousand  dollars.    This  mortgage  contained 

Abl  St.  Bep^  Tot  99-19 
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no  reservation  of  homestead,  bnt^  in  terms,  conyeyed  all  the 
right,  title,  and  interest  of  Davis  therein.  On  the  Ist  of  Octo- 
ber following  the  execution  of  the  mortgage,  Davis  made  a  gen- 
eral assignment  of  all  his  property  to  Thomas  Wells  for  the 
benefit  of  his  creditors.  The  mortgage  to  Walker  &  Sengstak 
was  attacked  within  six  months  by  H.  Feltman  &  Co.,  large 
creditors  of  Davis,  as  preferential;  and  at  the  December  terzn> 
^^'^  1893,  of  the  Mason  circuit  court,  it  was  decided  that  it 
was  made  in  the  contemplation  of  insolvency,  with  the  design 
to  prefer,  etc.,  and  that  it  operated  as  an  assigoment  of  all  his 
property  and  effects,  and  inured  to  the  benefit  of  all  his  cred- 
itors in  proportion  to  the  amount  of  their  respective  demands. 
The  judgment  of  the  Mason  circuit  court  was  affirmed  by  this 
court,  and  in  the  opinion  this  court  said :  ''It  must  be  held  that 
his  act  was  preferential,  under  the  statute,  and  operated  as  an 
assignment  of  all  his  property  not  exempt  from  execution  for 
the  benefit  of  his  creditors.''  After  the  return  of  the  case  to  the 
circuit  court,  the  appellants.  Walker  &  Sengstak,  filed  a  written 
motion,  and  asked  the  court  to  adjudge  that  they  had  a  lien  by 
virtue  of  their  mortgage  upon  the  homestead  of  James  Daviis  in 
the  mortgaged  property,  and  that  they  be  paid  one  thousand 
dollars  on  account  thereof  out  of  the  proceeds  of  the  sale.  The 
court  overruled  the  motion,  and  adjudged  that  the  proceeds 
of  the  homestead  of  Davis  should  be  distributed  equally  among 
his  creditors,  and  directed  a  sale  of  the  real  estate  for  this  pur- 
pose. The  land  was  sold  on  credits  of  six,  twelve  and  eighteen 
months,  and  the  sale  was  confirmed  at  the  July  term,  1898,  and 
an  order  entered  allowing  the  purchaser  to  anticipate  the 
maturijy  of  his  obligations  executed  to  the  master  commissioner 
theretofore  by  the  pajnnent  of  the  whole  of  the  purchase  money, 
and  the  master  commissioner  was  directed  to  distribute  the 
money  to  the  creditors  in  accordance  with  their  respective 
rights.  At  the  following  term  of  the  court,  Davis  moved  the 
court  to  set  aside  to  him  out  of  the  proceeds  of  the  land  sold, 
as  exempt  from  the  claim  of  his  creditors,  the  sum  of  one 
thousand  dollars  for  his  homestead,  and  at  the  same  time  filed 
his  affidavit  reciting  the  grounds  upon  which  he  based  this 
motion,  and  alleged  that  he  had  not  consented  to  or  ^®*  known 
of  the  order  authorizing  the  purchaser  to  pay  for  the  land  be- 
fore the  maturity  of  his  obligations.  At  the  July  term,  1898. 
the  H.  Feltman  company  moved  the  court  for  an  allowance  out 
of  the  proceeds  of  the  land  to  be  paid  to  their  attorney  for 
services  rendered  in  the  proceedings  instituted  by  them  to  have 
the  mortgage  of  Davis  to  Walker  &  Sengstak  set  aside  as  prefer- 
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ential,  upon  the  ground  that  these  services  were  rendered  for 
the  oonimon  benefit  of  all  the  creditors.  The  motion  was  over- 
Toled,  and  upon  this  appeal  these  questions  are  presented  for 
decision :  1.  Walker  &  Sengstak  claim  that  they  are  entitled  to 
one  thousand  dollars,  the  proceeds  of  the  homestead,  by  vi.i^ue 
of  the  mortgage;  2.  It  is  claimed  by  Davis  that  appellants^ 
Walker  &  Sengstak,  waived  their  right  to  the  proceeds  of  the 
homestead  because  they  consented  to  the  judgment  of  July  1^ 
1898,  distributing  the  proceeds  to  the  general  creditors;  and 
(2)  it  is  claimed  by  him  that,  as  against  his  general  creditors, 
it  was  exempt;  3.  It  is  claimed  by  the  general  creditors  that  the 
question  was  settled  by  the  judgment  of  the  Mason  circuit  court 
rendered  at  its  March  term,  1895,  and  is  therefore  res  adjudi- 
cata. 

The  first  question  to  be  determined  is  whether  the  appellant> 
Davis,  was  entitled  to  a  homestead  at  the  date  of  the  mortgage 
to  Walker,  Sengstak  &  Co.,  on  the  25th  of  September,  1890. 
It  appears  from  the  deposition  of  Mary  Davis  that  the  appel- 
lant, James  Davis,  had  lived  on  the  land  for  more  than  forty 
years;  that  during  his  occupancy  thereof  he  had  married,  and 
had  two  children ;  that  his  wife  had  died,  and  that  his  children 
had  grown  up,  married,  and  moved  away  from  the  old  home- 
stead, but  that  she  had  continued  to  live  with  her  brother  during 
this  time,  and  was  so  living  with  him  at  the  date  of  the  execution 
of  the  mortgage.  *^  These  facts  unquestionably  entitle  him  to 
a  homestead,  and  the  loss  of  his  family  by  death  and  marriage 
did  not  defeat  this  right:  See  Ellis  v.  Davis,  90  Ky.  183,  11 
Ky.  Law  Bep.  893,  14  S.  W.  74;  and  Stults  v.  Sale,  92  Ky.  6, 
13  Ky.  Law  Bep.  337,  86  Am.  St.  Bep.  575,  17  S.  W.  148. 

The  next  question  to  be  determined  is  the  effect  of  the  execu- 
tion of  the  mortgage  to  Walker  &  Sengstak  upon  his  entire  tract 
of  land,  without  any  reservation,  and  the  subsequent  judgment 
of  the  court  holding  this  conveyance  an  act  of  bankruptcy  under 
the  statute  of  1856.  It  was  held  in  Kuevan  v.  Specker,  11 
Bush,  1,  that  the  homestead  exemption  was  not  lost  by  a  fraudu- 
lent conveyance  to  a  third  party,  which  was  set  aside  at  the 
instance  of  creditors,  the  court  saying:  ^'A  fraudulent  convey- 
ance does  not  enlarge  the  rights  of  creditors,  but  merely  leaves 
them  to  enforce  their  rights  as  if  no  conveyance  had  been  made» 
and  they  will  not  be  allowed  to  attack  the  conveyance  as  fraudu- 
lent, and  then  deny  that  be  was  the  owner,  in  order  to  defeat  his 
right  to  exemption.*'  This  was  followed  by  the  case  of  Gideon 
V.  Struve,  78  Ky.  134.    In  this  case  Struve  and  wife  conveyed 
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two  acres  of  ground  on  which  they  resided.     Certain  creditors 
of  Struve  obtained  a  judgment  for  the  sale  of  the  lot  under  the 
act  of  1856^  upon  the  ground  that  the  conveyance  operated  as  a 
transfer  of  all  of  their  property  to  their  creditors.     Struye  filed 
a  petition  for  homestead  out  of  the  lot,  and  it  was  held  that 
their  conveyance  passed  their  title  for  the  benefit  of  their  cred- 
itors, and  tiiat  they  were  not  entitled  to  a  homestead  in  the  land 
conveyed.    The  conclusions  reached  by  the  court  in  this  case 
appear  to  be  in  direct  conflict  with  the  previous  case  of  Kuevan 
y.  Speaker,  11  Bush,  1.    In  the  case  of  Calloway  v.  Calloway, 
19  Ky.  Law  Sep.  870,  39  S.  W.  241,  this  question  was  again 
considered  by  this  court,  ®®®  and,  after  a  very  full  consideration 
of  the  case  and  all  the  other  cases  bearing  thereon,  it  was  held 
that  an  insolvent  debtor  did  not  forfeit  his  right  to  exempt 
property  under  the  law  by  any  act  which  operated  as  an  assign- 
ment of  his  property  under  the  act  of  1856  for  the  benefit  of  his 
creditors,  and  that  they  had  no  right  to  complain,  as  they  oould 
not  have  subjected  the  debtors'  exempt  property  to  the  pay- 
ment of  their  debts  previous  to  the  act  of  bankruptcy  under  the 
statute.    In  this  case  the  court  appears  to  have  gone  back  to 
the  rule  in  Kuevan  v.  Specker,  11  Bush,  1.    Both  cases  are  in 
direct  conflict  with  the  Struve  case,  and  after  a  careful  exam- 
ination of  both  cases,  the  court  has  decided  to  adhere  to  Kuevan 
V.  Specker,  11  Bush,  1,  and  Calloway  v.  Calloway,  19  Ky.  Law 
Eep.  870,  39  S.  W.  241,  and  the  case  of  Gideon  ▼•  Struve,  78  Ky. 
134,  is  now  overruled.    We  therefore  conclude  that  the  home- 
stead of  Davis  did  not  pass  to  the  general  creditors  by  reason 
of  the  acts  and  judgment  relied  on. 

The  claim  of  Walker  &  Sengstak  to  the  proceeds  of  the  home- 
stead presents  a  more  serious  question.  In  the  opinion  in 
Calloway  v.  Calloway,  19  Ky.  Law  Bep.  870,  39  S.  W.  241, 
Judge  Paynter  says:  "It  must  be  understood  that  we  are  not 
considering  the  rights  of  the  mortgagee,  vendee,  or  transferee  in 
the  exempt  property  of  the  debtor,  which  is  embraced  in  the 
deed,  mortgage,  or  transfer  which  operated  as  an  assignment, 
but  only  the  question  of  the  rights  of  the  debtor  to  the  exempt 
property  as  against  creditors  other  than  the  one  to  whom  he 
may  have  deeded,  mortgaged,  or  transferred  his  exempt  prop- 
erty." The  case  of  Allen  v.  Dillingham,  20  Ky.  Law  Eep.  980, 
47  S.  W.  1076,  presented  this  state  of  fact :  The  Curd  &  Sinton 
Sfanufacturing  Company,  a  private  corporation  of  which  W.  H. 
Dillinirham  was  the  president  and  principal  stockholder  was 
largely  indebted  to  the  Aliens;  and,  to  secure  the  payment  of 
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this  indebtedness,  *®*  Dillingham  conveyed  his  dwelling-house 
and  lot  to  Charles  E.  Arnold,  a  brother  in  law  of  the  Aliens. 
Shortly  after  the  execution  of  this  deed  from  Dillingham,  the 
Curd  &  Sinton  Company  made  a  general  assignment  for  the 
benefit  of  their  creditors,  and  the  assignee  attacked  the  deed 
to  Arnold  as  a  preferential  arrangement  made  to  favor  the  Al- 
iens, and  within  the  act  of  1856;  and  his  contention  was  sus- 
tained. Thereupon  the  Aliens  asserted  a  claim  to  appellant's 
one  thousand  dollar  homestead  exemption  in  the  property  con- 
veyed, and  in  passing  upon  this  claim  the  court  said :  "A  debtor 
may  make  such  disposition  of  his  exempt  property  as  to  him 

may  seem  right,  and  no  creditor  can  be  heard  to  complain 

To  the  extent  that  he  can  pass  a  perfect  and  indefeasible  title 
to  the  property,  the  same  must  necessarily  inure  to  the  benefit 
of  his  vendee."  And  the  Aliens  were  adjudged  entitled  to  the 
sum  of  one  thousand  dollars  of  the  proceeds  of  the  homesteads 
This  case  decides  the  exact  question  we  have  in  this  case.  We^ 
therefore  conclude  that  as  James  Davis  owned  the  homestead  in. 
the  tract  of  land  mortgaged  to  Walker,  Sengstak  &  Co.,  which 
was  exempt  from  the  claims  of  his  creditors,  his  conveyance- 
thereof  vested  the  mortgagee  with  all  the  right,  title,  and  ibk 
terest  therein,  and  that  the  court  erred  in  not  so  adjudging. 

The  remaining  question  to  be  considered  upon  the  appeal  is 
the  claim  of  the  H.  Feltman  company  to  an  allowance  out  of 
the  proceeds  of  the  land  as  a  fee  to  their  attorney  for  services 
rendered  in  the  proceedings  instituted  by  them  to  have  the  mort- 
gage of  Davis  to  Walker  &  Sengstak  set  aside  as  preferential. 
Section  489  of  the  Kentucky  Statutes  provides  that:  *T[n  an 
action  for  the  settlement  of  estates  or  for  the  recovery  of  money 
or  property  held  in  joint  tenancy,  coparcenary  or  as  tenants  in 
common  if  it  "^  shall  be  made  to  appear  that  one  or  more  of 
the  legatees,  devisees,  distributees  or  parties  in  interest  have 
prosecuted  for  the  benefit  of  others  interested  with  themselves, 
and  have  been  at  trouble  and  expense  in  conducting  same,  it 
shall  be  the  duty  of  the  court  to  allow  such  person  or  persons 
reasonable  compensation  for  such  trouble  and  for  necessary  ex- 
penses in  addition  to  the  fees  and  cost;  said  allowance  to  be  paid 
out  of  funds    recovered   before    distribution,  the    persons  in- 
terested having  notice  of  the  application  for  such  allowance.*' 
And  section  1912  provides  that  settlements  of  insolvent  estates 
shall  be  conducted  as  actions  and  proceedings  for  the  settle- 
ment of  the  estates  of  deceased  persons  are  now  required  to  be 
conducted,  so   far   as  same   are  applicable.    The  H.  Feltman 
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company  instituted  the  suit  seeking  to  hold  the  mortgage  of 
Bayia  to  Walker  &  Sengstak  void  under  the  act  of  1856^  and 
their  attorney  took  all  the  proof  upon  the  question^  wrote  the 
judgment,  advised  the  receiver  with  regard  to  the  management 
of  the  property,  argued  the  case  orally  in  the  circuit  court,  and 
briefed  it  in  the  court  of  appeals.  As  the  result  of  these  ser- 
vices, the  mortgage  to  Walker  &  Sengstak  for  sixteen  thousand 
dollars^  with  many  years'  interest,  was  set  aside,  and  the  prop- 
erty therein  mortgaged  inured  to  the  benefit  of  all  the  creditors 
equally.  If  this  mortgage  had  stood,  the  general  creditors  would 
Jiave  received  practically  nothing  upon  their  claims,  as  in  the 
•end  they  only  realized  about  thirty  per  cent.  Under  the  provi- 
sions of  the  statute  quoted,  and  as  decided  in  the  case  of  Strobe! 
"▼.  Boresig,  13  Ky.  Law  Eep.  398,  we  think  their  attorney  was 
^entitled  to  a  reasonable  fee  out  of  the  estate  for  his  services  in 
attacking  the  fraudulent  conveyance  only,  and  that  the  court 
erred  in  not  fixing  an  allowance  therefor. 

*^  For  the  reasons  indicated;  the  judgment  is  reversed,  and 
the  cause  remanded  for  proceedings  consistent  with  this  opinion. 

Opinion  modified  on  its  face^  and  petitions  for  rehearing 
overruled. 


A  Hotneatead  right  is  not  lost  by  the  death,  marriage,  or  removml 
t>f  some  of  the  members  of  the  family:  Lyons  v.  Audry,  106  La. 
Ann.  356,  31  Sonth.  38,  87  Am.  St.  Bep.  299,  and  cases  cited  in 
the  eross-reference  note  thereto.  And  the  transfer  of  property  ex- 
empt as  a  homestead  cannot,  ordinarily,  be  in  frand  of  creditors: 
Morrow  t.  Bailey,  109  Ky.  359,  59  S.  W.  2,  95  Am.  St.  Rep.  382, 
and  eases  cited  in  the  cross-reference  note  thereto.  A  debtor  af« 
t«r  having  a  conveyance  of  his  property  set  aside  as  fraudulent, 
may  set  up  a  claim  to  its  exemption  from  sale  by  reason  of  his 
having  made  it  a  homestead  since  the  entry  of  the  decree:  Dulion  ▼• 
Harknessy  80  Miss.  8,  92  Anu  St.  Bep.  66S,  31  South.  416. 
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GEBMANIA  INSTJEANCE  COMPANY  ▼.  ASHBY. 

[112  Ky.  303,  65  S.  W.  611.] 

FOBEIGK  OOBPOBATION&— Insurance  OompaniOB— fienrlce 
mt  Process* — If  a  foreign  insurance  company  consents,  upon  eoming 
into  the  state  to  do  business,  that  service  of  process  on  the  state 
insurance  commissioner  shall  be  valid  service  on  such  company,  such 
consent  extends  to  any  action  relating  tcy  any  business  done  by  the 
company  while  in  the  state,  although  it  withdraws  therefrom  prior 
to  the  bringing  of  the  action,     (pp.  296^  297.) 

FOBEIGK  OOBPOBATIONS— Insurance  Companies— Beiyios 
or  Process^ — ^If  a  foreign  insurance  company  consents,  upon  coming 
Into  the  state  to  do  business,  that  service  of  process  upon  the  state 
insurance  commissioner  shall  be  valid  service  upon  such  eompvify, 
saeh  consent  to  service  is  not  limited  to  the  time  when  the  coitf- 
pany  is  soliciting  business  within  the  state,  but  extends  to  all  busi- 
ness done  while  there,  and  so  long  as  a  policy  issued  by  it  remains 
in  force,  or  loss  thereunder  remains  unsatisfied,  such  consent  to 
sorviee  is  binding  on  the  company,    (p.  297.) 

INSUBANGE— Proof  of  Loss. — ^Denial  that  "sufficient'^  proofs 
of  loss  were  furnished  is  not  a  denial  that  the  insured  furnished 
proof  of  loss.     (p.  297.) 

IN8UBAK0B— Waiver  of  Proof  of  Loss. — ^Denial  of  liability 
for  loss  under  a  policy  of  insurance  is  a  waiver  of  proof  of  loss.* 
(p.   297.) 

INSUBANGE— Notice  to  Agent  Is  Notice  to  Insurer — State  of 
Titles — ^Notice  to  the  insurance  asent  that  the  insured  had  only 
a  bond  for  title  is  notice  to  the  insurer  of  the  state  of  the  title, 
an<l  estops  it  from  setting  up  that  the  insured  falsely  stated  an 
ownership  in  fee.     (p.  297.) 

INSUBANGE — ^Knowledge  of  Agent->Iron-safe  Glause. — An 
agreement  by  the  insured  under  a  clause  in  his  policy  to  keep  an 
Iron  safe  and  to  keep  his  books  therein  is  not  binding,  when  the 
agent  solieiting  the  insurance  knows  that  there  is  no  such  safe  kept 
on  the  premises,  and  there  is  no  consideration  shown  for  such 
agreement,     (pp.  297,  298.) 

INSUBANGE— Valued  Policies.— Under  Kentucky  statutes  all 
insurance  policies  covering  real  estate  are  valued  policies,  and  the 
Talne  placed  in  the  policy  on  which  premium  is  paid  is  the  value 
to  be  paid  in  case  of  loss  notwithstanding  a  clause  in  the  policy  to 
the  contrary,    (p.  298.) 

Jonson  &  Wicklifte,  for  the  appellant. 

W.  H.  Tost  and  H.  P.  Taylor,  for  the  appellee. 

•®*  WHITE,  J.  This  is  an  action  on  a  policy  of  insurance 
eoTering  a  stock  of  groceries  and  the  building  wherein  they  were 
kept.  The  policy  was  for  four  hundred  dollars  on  the  stock  and 
«De  hundred  dollars  on  building,  and  the  action  seeks  to  re- 
cover these  sums  for  a  total  loss.  The  answer  admitted  the  is« 
goal  of  the  policy,  but  denied  the  loss  of  any  goods,  and  pleaded' 
that  appellee  in  his  application  had  falsely  stated  that  he  waa 
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the  owner  in  fee  of  the  land^  when  in  fact  he  had  no  title  thereto. 
It  was  also  pleaded  that  satisfactory  proof  of  loss  had  not  been 
furnished  the  company.  Appellee  admitted  signing  the  appli- 
cation^ but  said  he  did  not  read  the  application,  which  was 
written  by  the  agent  of  appellant;  that  he  started  to  read  the 
application,  but  was  advised  by  the  agent  that  it  was  a  mere 
form  for  his  own  report  to  the  company.  He  further  pleaded 
thaty  while  he  did  not  have  title  to  the  land  on  which  the  house 
stood^  he  informed  the  agent  at  the  time  of  the  contract  the 
exact  state  of  the  title — ^that  he  had  a  bond  or  writing  agreeing 
to  make  biTn  title  from  the  person  from  whom  he  purchased. 
Upon  the  issue  thus  presented,  a  trial  was  had,  which  resulted 
in  a  verdict  and  judgment  for  the  full  sum  claimed. 

At  the  threshold  we  are  met  with  a  question  of  jurisdiction 
of  the  appellant,  which  was  presented  by  motion  to  quash  the 
service  of  process  on  the  commissioner  of  insurance  ®®^  upon 
the  affidavit  that  the  appellant  had  withdrawn  from  this  state, 
and  ceased  to  do  business  herein.    It  is  conceded  that  when  ap- 
pellant was  admitted  to  do  business  in  this  state  it  filed  its  writ- 
ten consent  that  service  upon  the  insurance  commissioner  should 
be  sufficient  to  notify  it  of  all  proceedings  and  actions  that  might 
be  instituted.    It  stands  admitted  (by  not  being  denied)  that 
at  the  date  of  the  service  the  appellant  had  withdrawn  from  the 
state.    The  provision  of  the  law  which  appellant  complied  with 
upon  its  admission  to  do  business  here  reads:  ^'Before  authority 
is  granted  to  any  foreign  insurance  company  to  do  business  in 
this  state,  it  must  file  with  the  commissioner  a  resolution  adopted 
by  its  board  of  directors^  consenting  that  service  of  process  upon 
any  agent  of  such  company  in  this  state,  or  upon  the  commis- 
sioner of  insurance  of  this  state,  in  any  action  brought  or  pend- 
ing in  this  state  shall  be  a  valid  service  upon  said  company*': 
Ky.  Stats.,  sec.  631.     There  is  no  provision  in  the  law  limiting 
this  consent  to  such  time  as  the  insurance  company  shall  do 
business  in  this  state.    The  object  and  purpose  of  tiie  statute^ 
supra,  was  to  provide  a  mode  of  service  to  citizens  who  should 
desire  to  sue  upon  contracts  of  the  insurance  company,  rather 
than  compel  them  to  go  to  the  state  of  the  corporation  for  re- 
dress.   If  this  consent  is  to  be  withdrawn  as  soon  as  the  com- 
pany withdraws,  the  provision,  so  far  as  the  insurance  commis- 
sioner is  concerned,  would  be  a  useless  provision.    As  long  as 
the  company  is  engaged  in  business  here,  service  can  be  had  on 
the  agent ;  but  where  it  ceases  to  do  business,  and  has  no  agents, 
there  is  a  necessity  for  some  person  upon  whom  process  might 
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be  had.  We  conclude,  therefore,  when  the  reason  of  the  stat- 
ute is  taken  into  consideration,  that  it  is  intended  that  the  con- 
rent  to  service  on  the  insurance  ®^  commissioner  is  not  lim- 
ited to  the  time  when  the  company  is  soliciting  business  here, 
but  extends  to  all  business  that  it  may  do  while  here.  As  long 
as  a  policy  issued  is  in  force,  or  loss  thereunder  remains  unsatis- 
fied, this  consent  to  service  on  the  insurance  commissioner 
is  binding :  Society  v.  Muehl,  109  Ky.  479,  22  Ky.  Law  Eep. 
1378,  59  S.  W.  520.  We  are,  therefore,  of  opinion  there  was 
no  error  in  overruling  the  motion  to  quash  the  service  of  process. 

There  is  no  denial  by  plea  or  in  proof  that  appellee  fur- 
nished proofs  of  loss.  The  denial  is  that  sufficient  proofs  were 
furnished.  It  is  not  contended  that  appellant  ever  notilSed  ap- 
pellee of  the  insufficiency  of  the  proofs  submitted,  or  demanded 
further  proof.  However,  it  is  pleaded  and  proven  that  appel- 
lant declined  absolutely  to  pay  before  the  suit  was  brought. 
Proof  of  loss  is  but  a  condition  precedent  to  the  action.  It  is 
not  a  condition  upon  which  liability  exists.  The  liability  is 
fixed  by  the  fire ;  but  before  action  there  must  be  proof  of  loss, 
or  a  waiver  thereof  by  the  insurer.  It  has  been  repeatedly  held 
that  a  denial  of  liability  is  a  waiver  of  proof :  Insurance  Co.  v. 
Clark,  22  Ky.  Law  Eep.  1066,  69  S.  W.  863,  and  authorities 
there  cited.  It  is  shown  that  proofs  of  loss  were  furnished  be- 
fore suit  was  brought.  Appellant  produced  one  proof  at  the 
trial,  and  it  is  included  in  the  bill  of  exceptions. 

The  contract  being  admitted,  and  the  loss  total  of  the  build- 
ing and  contents,  and  it  being  shown  that  proofs  had  been  fur- 
nished, there  remained  but  one  ^question  as  to  the  stock  lost 
(that  of  value),  and  but  one  as  to  the  building  (that  of  title) 
^as  to  whether  the  agent  making  the  contract  had  notice  of 
the  state  of  the  title.  The  court  properly  instructed  the  jury  as 
to  value.  They  were  told  that  appellee  could  recover  three- 
fourths  of  the  value  of  the  stock  lost,  not  exceeding  four  hun- 
dred dollars.  This  was  according  to  the  *^^  contract.  The 
proof  as  to  title  was  that  appellee  had  a  bond  for  title,  and  of 
this  fact  the  agent  writing  the  insurance  was  fully  informed  at 
the  time.  Notice  to  the  agent  was  notice  to  the  company:  Oer- 
mania  Ins.  Co.  v.  Wingfield,  22  Ky.  Law  Eep.  466,  67  S.  W.  466, 
and  cases  cited* 

It  has  also  been  repeatedly  held  that  the  provision  for  an 
iron  safe  was  not  binding,  and  a  failure  to  keep  such  "safe  or 
liis  books  therein  or  out  of  the  building  will  not  avoid  the  policy 
when  the  agent  of  the  company  soliciting  the  insuranoe  knew 
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there  was  no  such  safe^  and  there  is  no  consideration  shown  for 
such  agreement  The  reason  for  this  rule  is  that  such  clauses 
are  conditions  subsequent  that  operate  as  a  forfeiture  of  the 
right  to  compensation  for  loss  sustained^  and  the  courts  will 
never  declare  a  forfeiture  of  a  right^  where  there  is  any  reason 
for  an  equitable  estoppel  from  such  plea:  Germania  Fire  In& 
Co.  V.  Heflin,  22  Ky.  Law  Sep.  1212,  60  S.  W.  393;  Citizens' 
etc.  Ins.  Co.  v.  Crist,  22  Ky.  Law  Eep.  47,  66  S.  W.  668,  and 
cases  cited. 

The  instruction  as  to  the  notice  of  title  of  appellee  was  proper, 
and,  if  there  was  such  notice  to  the  agent  of  the  state  of  the 
title,  appellee  was  entitled  to  recover  the  contract  valuation  of 
the  house. 

Under  our  statutes,  all  policies  covering  realty  are  valued 
policies,  that  is,  the  value  placed  in  the  policy  on  which  tha 
premium  is  paid  is  the  value  to  be  paid  in  case  of  loss  and  to 
such  the  three-fourths  clause  does  not  apply.  The  verdict  as  to 
notice,  waiver  or  proof  of  loss,  and  amount  of  loss  is  fully  sua* 
tained  by  the  evidence. 

finding  no  error,  the  judgment  is  affirmed. 


Bervioe  of  Process  on  foreign  eorpoTations  is  disenased  in  tbe 
monographie  note  to  AbbeyiUe  Elec.  etc.  Co.  v.  Western  Elee.  Sup- 
ply Ck>.,  85  Am.  St.  Bep.  926-938.  That  a  stipulation  filed  by  a  for- 
eign insurance  company  with  the  insurance  commissioner^  authoriz- 
ing service  on  such  officer  in  an  action  against  it,  is  binding  so  long 
as  any  liability  of  the  company  remains  outstanding  in  tiie  state, 
although  its  nght  to  do  business  therein  has  been  revoked,  see 
Magoffin  V.  Mutual  Beserve  etc  Assn.,  87  Minn.  2S0,  94  Am.  St.  Bep. 
699,  91  N.  W.  1115. 

Insurance, — That  notice  to  th^  agent  of  an  insurance  company 
of  facts  material  to  the  risk  is  notice  to  his  principal,  see  Lumber- 
men's Mut.  Ins.  Go.  ▼.  Bell,  166  HI.  400,  57  Am.  St.  Bep.  140,  45 
N.  E.  130;  McBryde  ▼.  South  Carolina  Mut  Ins.  Ck>.,  55  S.  C.  589, 
74  Am.  St.  Bep.  769,  33  S.  E.  729;  Magoun  v.  Fireman's  Fund  Ins. 
Co.,  86  Minn.  486,  91  Am.  St.  Bep.  370,  91  N.  W.  5.  As  to  the  force 
and  effect  of  iron-safe  clauses  in  fire  insurance  policies,  see  Phoenix 
Ins.  Co.  T.  Schwartz,  115  0&.  113,  41  8.  £.  240,  90  Am.  St.  Bep. 
98,  and  cases  cited  in  the  cross-reference  note  thereto.  And  as  to 
the  effect  and  validity  of  valued  policy  laws,  see  Daggs  t.  Orient 
Ins.  Cb.,  186  Mo.  382,  58  Am.  St.  Bep.  688,  88  a  W. 


?&. 
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COMMONWEALTH  v.  WESTERN  UNION  TELEGEAPH 

COMPANY. 

1112  Ky.  355,  67  S.  W.  69.] 

NUISANOB— Chuning-lioiiM. — ^At  eommcm  law,  a  common  gam- 
Jag-hoiiBe  is  a  nniBanee,  and  persons  who  are  in  the  occupation  and 
eontrol  of  sneh  a  hoxme  are  gnilty  of  maintaining  a  nuisance,  (p. 
300.) 

HUISANGE — ^Telegrapli  Company  DeUyering  Badng  News. — 
The  fact  that  a  telegraph  company  receives  and  transmits  racetrack 
newv  to  persons  engaged  in  maintaining  a  nuisance  at  a  place  in 
gambling  on  races  thus  reported  to  them,  together  with  the  fact 
that  such  company  delivers  such  news,  knowing  that  it  is  to  be 
used  for  gambling  purposes,  does  not  make  the  telegraph  company 
guilty  of  maintaining  such  nuisance,     (p.  301.) 

B.  J.  Breckinridge,  attorney  general,  for  the  eommonwealth. 

Kolm^  Baird  &  Spindle^   Bichards  &   Bonald    and   O.   H. 
FearonB^  for  the  appellee. 


PAYNTEB,  C.  J.  The  indictments  charge  the  appellee 
with  the  offense  of  unlawfully  keeping  and  maintaining  a  com- 
mon nuisance.  It  is  averred  in  them  that  Ed.  Alvey  and  others 
had  a  house  in  the  dty  of  Louisville,  commonly  called  ^^The 
Kingston/'  in  their  occupation  and  under  their  control,  and 
habitually  sold  pools  upon  horseraces  run  at  various  cities  and 
places  in  the  United  States,  and  did  habitually  suffer^  permit, 
and  procure  divers  idle  and  evil  disposed  persons  to  habitually 
assemble  in  that  house,  who  engaged  in  betting,  ^"^  winning 
and  losiiig  money  on  horseraces,  to  the  common  nuisance  and 
common  annoyance  of  all  good  citizens  of  the  neighborhood, 
and  thoBe  passing  and  repassing,  etc.  As  to  the  appellee,  it  is 
averred  that  it  is  a  corporation  organized  for  the  purpose  of  con- 
ducting the  business  of  common  carrier  of  intelligence  by  tele- 
graph in  the  United  States;  that  it,  unlawfully  designing  to 
assist  and  aid  and  abet  Alvey  and  others  in  the  pool-selling 
m  the  house  mentioned,  habitually  received  from  divers  race 
courses  in  the  United  States  messages  and  intelligence  concern- 
ing horseraces,  to  wit,  the  names  of  horses  entered  in  races, 
names  of  owners,  trainers,  riders,  drivers,  and  distances  of  the 
races,  terms,  conditions,  and  state  of  betting  at  the  races,  con- 
dition of  the  weather  and  tracks  of  racecourses,  with  the  design 
to  oiable  the  persons  assembled  at  the  house  of  Alvey  and  others 
to  bet  upon  races.  It  is  further  averred  that  the  appellee  trans- 
mitted and  delivered  to  Alvey  and  others,  at  the  Kingston^  the 
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information  as  to  the  result  of  races,  with  the  view  of  enabling 
him  and  others  to  pay  the  bets  made  on  races;  that  the  infor- 
mation and  intelligence  transmitted  and  services  rendered  by 
the  appellee  was  a  necessary  and  essential  service  and  means  of 
carrying  on  and  maintaining  the  existence  of  pool-selling  by 
Alvey  and  others,  of  which  fact  the  appellee  was  aware. 

It  will  be  observed  that  the  Kingston  is  averred  to  be  under 
the  control  and  management  of  Alvey  and  others.     It  is  not 
averred  that  the  appellee  had  any  control  of  or  management 
of  the  building.     Neither  is  it  averred  that  it  was  engaged  in 
keeping  or  maintaining  a  common  nuisance  except  as  stated. 
The  essence  of  the  charge  against  it  is  that  it  transmitted  over 
its  line  information  which  enabled  Alvey  and  the  evil-disposed 
persons  who  assembled  ^^'^  at  the  house  to  engage  in  betting  on 
races  at  distant  points  and  to  pay  bets  upon  their  results.     At 
common  law,  a  common  gaming-house  is  a  nuisance.     It  is 
detrimental  to  the  public,  because  it  promotes  cheating  and 
other  corrupt  practices;  it  encourages  idleness  and  excites  the 
desire  to  obtain  money  in  an  improper  way.     Persons  who  are 
in  the  occupation  and  control  of  such  houses  are  guilty  of  main- 
taining a  common   nuisance:    1    Eussell    on    Crimes,  741;    2 
Bishop's  Criminal  Procedure,  278.     As  it  is  not  averred  that 
the  appellee  is  in  the  occupation  and  control  of  the  house,  the 
question  arises  whether  it  is  guilty  of  keeping  the  house  by  the 
transmission  of  information.     It  is  a  common  carrier  of  in- 
telligence and  information,  and  was  created  and  organized  for 
that  purpose.     Section  1346    of   the   Kentucky   Statutes   de- 
nounces a  penalty  of  not  less  than  ten  dollars  nor  more  than 
five  hundred  dollars  against  an  agent,  ofScer,  or  manaprer  of  a 
telegraph  or  telephone  line  who,  from   corrupt  or  improper 
motives,  or  willful  negligence,  shall  withhold  the  transmission 
or  delivery  of  messages  of  intelligence  for  which  the  customary 
charges  have  been  paid  or  tendered.     If  a  person  desires  to 
transmit  a  message  over  a  telegraph  line,  if  it  is  couched  in 
decent  language,  it  is  the  duty  of  the  company  to  receive  and 
transmit  it  upon  the   tender   or   payment   of   the   customary 
charges  for  such  services.     The  very  purpose  of  its  creation  is 
to  serve  the  public,  and  it  cannot  refuse  to  do  so  without  making 
itself  liable  for  its  refusaL    It  has  no  more  right  to  refuse 
to  send  a  message  when  the  charges  are  paid  or  tendered,  when 
the  message  is  couched  in  decent  language,  than  a  railroad  com- 
pany has  to  refuse  to  carry  a  passenger  who  tenders  or  pays  hi* 
fare.    A  railroad  company  has  a  right  to  refuse  to  cany  a  pa»- 
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senger  who  is  disorderly^  or  whose  conduct  imperils  the  livea 
of  his  fellow-passengers  or  the  *^  ofl&cers  or  the  property  of 
the  company.    It  would  have  no  right  to  refuse  to  carry  a  per* 
son  who  tendered  or  paid  his  fare  simply  because  those  in  charge 
of  the  train  belieyed  that  his  purpose  in  going  to  a  certain  point 
was  to  commit  an  offense.    A  railroad  company  would  have  no 
right  to  refuse  to  carry  persons  because  its  officers  were  aware 
of  the  fact  that  they  were  going  to  visit  the  house  of  Alvey^  and 
thus  make  it  possible  for  him  and  his  associates  to  conduct  a 
gambling-house.    Common  carriers  are  not  the  censors  of  pub- 
lic or  priyate  morals.    They  cannot  regulate  the  public  and 
private  conduct  of  those  who  ask  service  at  their  hands.    It 
was  certainly  no  wrong  per  se  for  the  appellee  to  transmit  over 
its  line  the  information  which  it  is  charged  to  have  transmitted. 
The  simple  fact  that  persons  who  received  the  information,  and 
as  a  result  of  it,  were  guilty  of  unlawful  acts,  does  not  make 
the  appellee  a  violator  of  the  penal  or  criminal  law.    If  in 
doing  so  it  violated  the  penal  or  criminal  law,  it  would  be  like- 
wise guilty  in  transmitting  information  to  the  newspapers  of 
the  country  as  to  prospective  prize  fights  and  horseraces,  because 
the  information  thus  published  induced  persons  to  engage  in 
betting  on  their  results.    The  case  of  Commonwealth  v.  Church- 
ill, 136  Mass.  148,  is  not  exactly  analogous  to  the  case  under 
consideration,  but  it  serves  to  illustrate  the  difference  between 
the  principal  in  control  of  premises  upon  which  a  nuisance  is 
maintained  and  an  agent  whose  act  in  some  degree  contributed 
to  it.    In  that  case  the  nuisance  consisted  in  selling  intoxicating 
liquors,  etc.    The  defendant  made  some  of  the  illegal  sales.    In 
passing  upon  the  effect  of  his  acts,  the  court  said :  '^The  Mafisa- 
chusetts  decisions  have  never  pressed  the  liability  of  a  servant 
for  keeping  or  maintaining  a  nuisance,  consisting  of  a  tenement 
in  the  possession  of  his  master,  under  ^*  circumstances  like  the 
present,  beyond  cases  where  the  servant  had  had  charge  and 
control  of  the  place,  for  a  short  time  at  least  •  ...  It  is  true 
that  sales  in  l^e  presence  of  a  master  do  in  some  degree  aid 
the  master  in  keeping  the  tenement.    But  so  do  purchases,  which, 
nevertheless,  are  not  misdemeanors  of  any  description.  .... 
The  distinction  between  acts  which  amount  to  maintaining  the 
nuisance  and  those  which  do  not  is  one  of  degree.     We  do  not 
think  that  the  misdemeanor  of  unlawfully  selling,  committed 
by  a  servant,  can  be  said,  as  a  matter  of  law,  to  amount  to 
maintaining  a  nuisance,  unless  he  has  assumed  a  temporary  con- 
trol of  the  premises,  or  in  some  other  way  emerged  from  his 
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sabordinaie  position  to  aid  directly  in  maintaining  it.  •  •  •  • 
l^d  none  of  onr  cases  have  gone  further  than  to  leave  the  gen* 
eral  question  to  the  jury,  whether  the  defendant  aided  in  keep- 
ing the  tenement,  when  it  appeared  that  he  did  so  by  ezercia- 
ing  some  form  of  control/'  In  that  case  the  agent  might  have 
been  prosecuted  for  selling  liquor,  but  the  court  held  that  he 
was  not  guilty  of  maintaining  the  nuisance,  because  he  was  not 
in  the  occupation  and  control  of  the  premises.  He  was  guilty 
of  an  illegal  act  which  contributed  to  the  nuisance,  yet  the 
court  would  not  hold  that  he  maintained  it.  In  the  case  at  bar 
it  was  legal  for  the  appellee  to  furnish  the  information,  but  it 
is  claimed  that  it  is  liable  because,  after  that  information  was 
obtained,  parties  used  it  in  such  a  way  as  to  make  their  acts 
unlawful  The  court  properly  sustained  a  demurrer  to  the  in- 
dictments. 
The  judgment  is  affirmed. 


T7te  Keeping  of  a  €fambUnff  place  ia  indictable  at  eomm<m  law  as 
a  nnisanee:  Yanderworker  v.  State,  13  Ark.  700;  State  v.  Savannah, 
1  T.  U.  P.  Charlt.  235,  4  Am.  Dec.  708;  Lord  v.  State,  16  N.  H. 
825,  41  Am.  Bee.  729;  Tanner  y.  Trustees  of  Albion,  5  HiU,  121, 
40  Am.  Dec.  387,  A»  to  the  statutory  liability  of  telegraph  com- 
panies for  transmitting  money  to  be  bet  on  races,  see  Stftte  v* 
barbonme,  70  Conn.  484,  06  Am.  St.  Bep.  126,  40  AtL  179. 


ABSHIRE  T.  HOWE. 

(112  Ky.  645,  68  S.  W.  894.] 

8UBETIB8  on  Onardiana'  Bonds — ^Additional  Bonds— Idabll- 
Ity. — ^The  execution  of  one  or  more  new  guardian  bonds  in  addition 
to  the  old  one  is  merely  cumulative,  fl^Fordin^^  additional  protec- 
tion and  security  to  the  infant,  and  the  obligations  of  all  the  eure- 
^et  in  all  the  bonds  are  coequal  and  coextensive,     (p.  305.) 

SXJBBTXES  on  Guardians'  Bonds— New  Bond— Liability  for 
Past  Defalcatioiu — ^In  the  absence  of  a  covenant  of  indemnity  in  a 
new  and  additional  guardian's  bond,  the  liability  of  all  the  sureties 
in  both  the  old  and  new  bonds  for  all  past  liability  for  the  default 
of  the  guardian  is  coequal^  as  if  they  had  execute^  one  bond  origi- 
nally,    (p.   306.) 

8XJBETIES  on  Onardiaiis'  Bonds— IdabUlty  In  One  Action.— 
If  two  or  more  bonds  have  been  executed  to  a  ward  by  his  guardian, 
it  is  not  necessary  to  buq  the  sureties  separately  upon  their  re- 
spective bonds  for  the  default  of  the  guardian,  and  they  may  all 
be  joined  in  one  and  the  same  action,     (p.   807.) 

J.  M.  Boberson^  for  the  appellants. 


7aiL  1902.]  Abshibs  v.  Bowb.  803 

^^  (yREAR,  J.  One  James  Matney  was  appointed  guardian 
for  the  infant  appellees,  Eowe,  in  August,  1895,  by  the  Pike 
eotmty  court,  and  executed  bond  witliL.D.Marrs  and  seven  others 
is  sureties.  Thereafter  there  came  to  the  hands  of  the  guardian  a 
fnnd  belonging  to  the  infants  jointly,  to  the  amount  of  sixteen 
hundred  and  sixty-six  dollars  and  sixty-six  cents.  On  the  seven- 
teenth day  of  March,  1897,  pursuant  to  a  notice  executed  by 
said  L.  D.  Marrs  and  D.  B.  Marrs,  two  of  the  sureties,  the  guard- 
ian was  required  to  execute  a  new  bond.  The  notice  was  for  the 
purpose  only  of  procuring  the  release  of  the  two  sureties  named. 
This  new  bond  was  executed  with  appellants,  Abshire  and  K. 
P.  Boberson  and  others,  as  sureties.  At  the  August  term,  1898, 
of  the  Pike  county  court,  Matney  was  removed  as  guardian  and 
Samuel  J.  Salyer  was  appointed  his  successor,  who  brought  this 
rait  against  all  the  sureties  in  both  the  bonds  executed  by  his 
predecessor,  Matney,  alleging  the  insolvency  of  Matney  and  of 
the  devastavit,  of  his  ward's  estate,  alleging  that  he  had  refused 
and  failed  to  '^**  pay  over  the  amount,  or  any  amount,  of  the 
money  so  received  by  him  for  them,  and  had  failed  to  make  any 
investment  of  same  for  them. 

Appellants,  Abshire  and  Boberson,  sureties  on  the  new  bond, 
plead  that  the  money  received  by  the  guardian  was  received 
before  the  new  bond  was  executed  or  required,  and  that,  like- 
vise,  it  was  squandered  and  converted  by  the  guardian  before 
the  execution  of  the  bond.    They  claim  that  in  consequence  of 
these  facts  they  are  not  bound,  and  they  cite  and  rely  Upon 
Boyd  V.  Withers,  103  Ky.  698,  20  Ky.  Law  Bep.  641,  46  S.  W. 
36,  Jones  v.  Qallatin  County,  78  Ky.  491,  and  Cassily  v.  Coch- 
ran, 12  Ky,  Law  Bep.  119.    The  question  is,  What  was  the 
purpose,  and  what  was  the  effect,  of  the  new  bond?    It  is  ar- 
gued for  appellants  that  it  was  to  answer  for  the  faithful  ac- 
counting by  the  guardian  of  the  ward's  estate  coming  to  his 
hands  from  and  after  its  date.    In  Boyd  v.  Withers,  103  Ky. 
698,  20  Ky.  Law  Bep.  641,  46  S.  W.  36,  the  court  held  that  in 
any  event  the  burden  was  upon  the  guardian  or  his  surety 
claiming  exemption,  to  show  where  the  devastavit  was  commit- 
ted, and  in  the  absence  of  such  showing,  a  judgment  against 
any  of  the  sureties  would  be  upheld.    In  Cassily  v.  Cochran, 
12  Ky.  Law  Bep.  119,  it  was  adjudged  that  under  the  peculiar 
facts  of  that  case,  the  conversion  of  the  ward's  estate  by  the 
guardian  occurred  after  the  execution  of  the  new  bond,  and 
therefore  the  sureties  upon  the  new  bond  were  undeniably  lia- 
l^k.    The  question  here  presented  did  not  arise,  and  was  not  de- 
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cided^  in  either  of  the  cases  cited.  By  section  1068  of  the  Ken- 
tucky Statutes^  it  is  made  the  duty  of  the  county  judge  to,  at 
least  once  in  each  year,  carefully  inquire  into  the  solvency  of 
all  the  sureties  upon  the  bond  of  each  fiduciary^  and  if  tiiere 
is  reason  to  believe  that  any  bond  is  not  amply  sufficient  to 
protect  from  loss  those  interested^  he  is  required  to  give  notice 
to  such  fiduciary  **•  ^'that  a  new  bond,  or  additional  surety 
on  the  old,  is  required,  and  upon  a  failure  of  some  fiduciary  to 
give  said  bond  or  surety  within  a  reasonable  time  to  be  fixed 
by  the  court,  he  shall  be  removed.*'  It  is  obviously  the  purpose 
of  this  statute  to  give  to  the  county  court  a  discretion  and 
invest  it  with  a  duty,  long  exercised  by  that  tribunal  to  exact 
rigid  security  for  the  protection  of  infants  whose  estates  are 
committed  to  guardians.  A  guardian  is  appointed  subject  to  be- 
ing removed  for  cause  during  the  minority  of  the  infant,  and 
the  bond  first  executed  covers  that  period:  Elbert  v.  Jacoby,  8 
Bush,  641. 

It  not  frequently  happens  that  one  or  more,  or  possibly 
all,  the  sureties  of  this  bond  become  insolvent.  They  would 
not  be  interested,  therefore,  in  directing  the  attention  of  the 
county  court  to  derelictions  of  the  principal,  but  the  court'  may 
require  the  security  to  be  strengthened  either  by  requiring  ad- 
ditional surety  or  the  execution  of  a  new  bond.  In  either  event, 
it  is  the  purpose  of  the  court  to  protect  the  infant's  interest 
If  the  new  bond  should  take  effect  only  from  its  date,  and 
the  conversion  of  the  ward's  property  or  other  wrongful  act, 
that  may  thereafter  be  complained  of,  had  occurred  before  the 
execution  of  this  new  bond,  the  sureties  in  the  old  one  having 
become  insolvent,  then  the  execution  of  such  new  bond  would 
probably  be  useless  so  far  as  any  practical  benefit  is  concerned. 
Unless  such  new  bond  is  executed  or  additional  surety  fumiahed, 
it  is  the  duty  of  the  court  to  then  remove  the  guardian  and 
appoint  another.  This  termination  of  his  office,  depriving  him 
of  its  emoluments  and  privileges,  and  requiring  of  him  an  im- 
mediate settiement  and  transfer  of  the  ward's  assets  to  the 
successor,  would  all  have  occurred  at  the  time  of  the  original 
complaint,  except  for  the  execution  of  a  new  bond.  The  result 
^^  of  such  execution  is  to  continue  the  guardian  in  office,  and 
to  continue  his  rightful  custody  and  use  of  his  ward's  estate 
and  to  prevent,  for  the  time  being,  an  action  to  require  him 
to  account  for  and  pay  over  what  had  previously  come  to  his 
hands.  It  is  what  the  language  of  the  statute  says  it  is — 
^an  additional  surely."    This  statute  is  not  new  in  our  law. 
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It  has  existed  in  one  fonn  or  another  from  the  earliest  history 
of  the  commonwealth.    And  nnder  it  this  court  has  nnif  ormly 
held  that  the  execution  of  one  or  more  additional  houds  is 
merely  cumulative^  affording  additional  protection  to  the  in- 
fant, and  additional  securety  to  him  that  the  guardian  shall  exe- 
cute and  shall  have  executed  faithfully  all  the  duties  of  his 
office:  Hutchcraft  v.  Shroufs  Heirs,  1  T.  B.  Mon.  208,  15  Anu 
Dec  100;  Frederick  v.  Moore,  13  B.  Mon.  472;  Elbert  v. 
Jacoby,  8  Bush,  545 ;  Withers  v.  Hickman,  6  B.  Mon.  292 ;  Tay- 
loT  V.  Taylor,  6  B,  Mon.  559 ;  Middleton  v.  Hensley,  21  Ky.  Law 
Bep.  703,  52  S.  W.  974;  Sievers  v.  Havens,  5  Ky.  Law  Eep. 
856.    And  such  is  the  rule,  it  seems,  elsewhere :  Jones  v.  Hays, 
3  Ired.  Eq.  502,  44  Am.  Dec.  78 ;  Poole  v.  Cox,  9  Ired.  69,  49 
Am.  Dec  410.    These  cases  all  hold  that  the  obligation  of  all 
of  the  sureties  in  all  the  bonds  is  coequal  and  coextensive.    It 
▼as  held  in  Wilbome  v.  Commonwealth,  5  J.  J.  Marsh.  617, 
imder  the  act  of  1797,  then  in  force,  that  county  courts  had 
the  right,  in  exercising  their  jurisdiction  requiring  additional 
sureties,  to  extend  the  order  so  as  to  release  former  sureties,  if, 
in  their  judgment,  it  was  thought  expedient  to  do  so,  but  unless, 
by  the  terms,  the  former  surety  was  released,  he  continued 
bound  for  all  the  acts  of  the  guardian.    It  was  also  held  in 
that  case  that  the  surety  of  the  new  bond  was  likewise  liable 
for  all  the  acts  of  the  guardian.    By  section  4659  of*  the  Ken- 
tucky Statutes,   it  is  provided   that  a  surety  on   any  official 
bond,  ^^  or  bond  of  a  guardian,  who  wishes  to  be  relieved  from 
future  liability,  and  to  obtain  indemnity  for  such  loss  as  may 
have  been  incurred,  or  either,  may,  by  written  notice  to  the 
principal  obligor,  require  him  to  appeal  before  the  court  in 
which  the  original  bond  was  given,  to  execute  a  new  bond  with 
other  surety,  or  to  effect  a  discharge  of  the  motioner  from 
future  liability,  or  as  indemnity  for  the  past  acts  of  the  prin- 
cipal, or  for  both.    Section  4663  of  the  Kentucky  Statutes 
niakes  the  execution  of  such  bond  a  discharge  of  all  the  sureties 
niaking  the  motion  for  release  from  all  liability  for  the  acts  of 
the  principal  thereafter  done;  and,  if  the  object  be  so  specified, 
the  bond  shall  contain  a  stipulation  or  covenant  to  indemnify  the 
surety  against  any  loss  already  incurred  by  reason  of  the  surety- 
ship.   In  this  case  it  does  not  appear  that  there  was  a  motion 
for  indemnity,  and  therefore  the  sole  question  is  the  effect  of 
the  execution  of  the  new  bond,  not  as  to  the  motioners  Marrs, 
but  as  between  the  new  sureties,  the  appellant  here,  and  the  old 
iureties  who  did  not  make  the  motion.    The  statute  expressly 
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restricts  the  release  effected  by  the  execution  of  this  new  bond 
to  such  of  the  old  sureties  as  moved  for  it.  It  must  follow  thBX 
the  sureties  on  the  old  bond  who  did  not  move  for  the  release 
were  intended  by  the  law-making  body  to  be  continued  upon 
their  liability.  As  between  the  motioners  and  those  executing 
the  new  bond,  the  motioners  would  be  liable  only  for  sucli 
defalcation  as  had  occurred  before  its  execution;  but,  as  be- 
tween the  other  sureties  on  the  old  bond  and  the  sureties  o^ 
the  new,  they  all  stand  alike,  and  upon  the  same  footing.  We 
could  not  conclude  otherwise,  and  be  in  harmony  with  the 
earlier  and  persistent  rulings  of  this  court  upon  the  effect  of 
such  obligations.  Had  the  new  bond  contained  a  covenant  of 
indemnity  to  the  motioners  ^^  in  the  old  one,  then,  as  be- 
tween the  obligors  in  the  old  bond,  making  the  motion,  and 
the  obligors  in  the  new,  those  in  the  new  bond  would  have  been 
liable  for  the  whole  of  the  defalcation,  whenever  committed. 
In  the  absence  of  such  covenant,  applying  the  general  doctrine 
above  discussed,  and  assuming  that  the  defalcation  occurred  be- 
fore the  execution  of  the  new  bond,  then  the  liability  of  all 
the  obligors,  sureties  on  all  the  bonds,  is  coequal,  as  if  they  had 
all  executed  one  bond  originally.  In  Watts  v.  Pettit,  1  Bush, 
165,  the  court  had  under  consideration  the  relative  Liabilities 
of  sureties  on  an  old  and  a  new  guardian's  bond,  where  the  new 
one  had  \)een  executed  under  notice  such  as  above  provided  for. 
The  statute,  however,  in  that  case,  was  materially  different  in 
language  from  our  present  statute.  The  language  of  the  stat- 
ute in  that  case  was,  "If  a  guardian  shall  give  a  new  bond  when 
ruled  to  do  so  by  the  court,  his  former  security  shall  not  be 
bound  for  any  acts  of  his  thereaf ter^' :  1  Acts  1855-56,  p.  Ill, 
sec.  1.  The  court  construed  that  language  to  exonerate  the 
surety  making  the  motion  and  requiring  the  execution  of  a 
new  bond  from  all  liability  from  any  act  of  the  guardian,  when- 
ever committed.  Jones  v.  Gallatin  Co.,  78  Ky.  491,  was  a  con- 
troversy between  sureties  upon  different  bonds  as  to  their  re- 
spective liabilities  for  a  defalcation  of  a  sheriff  as  collector  of 
revenue.  It  may  well  be  argued  that  the  sureties  upon  the 
sheriff's  bond  undertook  to  covenant  only  against  the  wrongful 
acts  of  their  principal  within  the  period  covered  by  their  ob- 
ligation; that  is,  from  the  time  the  bond  was  executed.  Not 
80,  however,  as  to  a  guardian's  bond.  There  the  guardian  ob- 
ligates himself  to  the  ward  by  executing  a  bond  to  the  common- 
wealth that  he  will  account  for  and  pay  over  to  the  ward  all 
money  that  has  come  or  may  come  to  his  hands  by  virtue  of  his 
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office.  ■"*  Such  is  the  effect,  in  one  sense,  of  his  nndertaking. 
It  is  not  merely  that  he  will  not  misappropriate  the  ward's 
fonds,  bnt  that,  whenever  legally  demanded,  they  will  be  forth- 
coming. The  covenant  is  broken  when  default  is  made  upon 
demand  of  the  ward  upon  arriving  at  age,  or  upon  the  demand 
of  the  guardian's  successor  if  the  guardian  is  removed  or  other- 
vise  vacates  his  office,  to  pay  over  the  balance  remaining  due  the 
ward.  In  another  sense  the  breach  may  be  said  to  have  occurred, 
though  not  necessarily  completed,  at  such  time  as  the  guar- 
dian may  have  converted  his  ward's  estate.  Properly,  the  guar- 
dian should  not  mingle  the  ward's  estate  with  his  own.  It 
should  be  employed  separately,  and  securities  and  evidences  of 
debt  taken  in  his  name  as  guardian  for  the  benefit  of  the  ward, 
though  it  is  not  infrequent  that  guardians  do  use,  and  without 
any  improper  motive,  their  ward's  money,  being  solvent,  and 
feeling  that  they  are  bound  by  ample  security  to  make  good 
the  same,  with  legal  interest,  as  required  by  the  statute.  They 
,  deem  it  is  their  privilege  to  personally  use  the  fund.  We  are 
not  prepared  to  say  that  such  use  would  of  itself  constitute  a 
breach  of  the  bond.  It  was  doubtless  in  part  for  this  reason  that 
the  earlier  decisions  of  this  court,  as  well  as  those  later,  have 
adopted  and  applied  the  rule  concerning  the  general  liability  of 
all  the  sureties  upon  all  the  bonds  for  all  of  the  acts  of  the 
guardian  during  the  duration  of  his  office,  and  until  such  sure- 
ties may  be  released  by  appropriate  orders  of  court. 

It  follows  from  what  has  been  said  that  there  was  but  one 
eause  of  action  in  this  case,  and  that  it  was  not  necessary  to  sue 
the  sureties  upon  the  respective  bonds  in  separate  actions,  but 
that  one  suit  might  be  maintained  against  all  of  them,  and  in 
the  same  action. 

Judgment  affirmed. 

Whole  court  sitting. 


Vno  Bonds  given  by  a  principal  are  emnulative  securities  for  the 
fiithfol  performance  of  his  duties:  Jones  v.  Hays,  3  Ired.  Eq.  502, 
44  Am.  Dec.  78;  Poole  v.  Cox,  9  Ired.  69,  49  Am.  Dec.  410.  When 
two  bonds  were  given  by  a  gnardian  at  different  times,  all  the 
voreties  on  both  bonds  were  held  Uable  for  the  whole  amount  in 
Hntcbcraft  v.  Shrout,  1  T.  B.  Mon.  206,  15  Am.  Dec.  100.  As  to  the 
liability  in  general  of  Bnreties  on  successive  bonds,  see  the  mono- 
griphie  note  to  Crown  ▼.  Commonwealth,  10  Am.  St.  Kep.  843-860: 
Grand  Haven  v.  United  States  Fidelity  etc.  Co.,  128  Mich.  106, 
S7  N.  W.  104,  92  Am.  St,  Bep.  446,  and  cases  cited  in  the  cross- 
Kferenee  note  thereto. 
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SMITH  V.  MIDDLETOIT. 

[112  Kj.  588,  66  S.  W.  388.] 

ICASTEB  AND  SEBVANT—NegUgence— Evidence.— If  it  is 
■oaght  to  eharge  a  master  with  his  servant's  negligence  in  a  par- 
tici2ar  instance,  evidence  that  the  latter  was  careful,  sober,  and 
painstaking  generally  is  not  admissible,  in  the  absence  of  evidence 
to  the  contrary,     (p.  309.) 

MASTER  AND  SEBVANT— Negligence— PnnltiTe  Damages. — 
The  act  of  a  drug  clerk  in  selling  and  furnishing  a  deadly  drag, 
when  a  comparatively  harmless  one  is  asked  for,  is  gross  negUgence 
for  which  the  master  is  liable  in  punitive  damages,     (pp.  309,  310.) 

MASTER  AND  SERVANT— Liability  for  Gross  Negligence. 
.A  master,  whether  a  private  individual  or  a  corporation,  is  liable 
in  punitive  damages  for  the  gross  negligence  of  a  servant  committed 
in  the  line  of  Ids  employment,     (p.  310.) 

NEOIJaENOE— Death  of  Child  by  Wrongful  Act— Measure 
t>r  Damages. — ^If  it  is  sought  to  recover  for  the  death  of  a  child 
five  years  old  caused  by  negligence  in  another,  the  measure  of  dam- 
ages IS  ^air  compensation  for  the  destruction  of  the  power  of  the 
deceased  to  earn  money,  and  in  fixing  such  damage  the  jury  should 
take  into  consideration  the  age  of  the  deceased  and  the  probable 
doration  of  his  life,  but  not  his  earning  capacity,     (p.  812.) 

Beard  &  Marshall   and  Willis  &  Willis,  for  the  appellant. 
J.  G.  Beckham  &  Son  and  G.  Q.  Gilbert^  for  the  appellee. 

«»  O'EEAB,  J.  Appellee  was  a  druggist  at  Shelbyville.  He 
liad  besides  himself,  in  charge  of  his  store,  a  licensed  pharmacist, 
and  two  other  salesmen  who  were  not  licensed  pharmacists. 
Charles  Earl  Smith  was  an  infant  aged  abont  four  years.  His 
mother  and  her  sister  called  at  appellee^s  drugstore  with  an  or- 
dinary pillbox  bearing  a  label,  besides  the  druggist's  name,  as 
follows:  *'i  grain  calomel."  They  handed  this  box  to  one  of 
appellee's  clerks — one  who  was  not  a  pharmacist — ^and  asked 
him  to  furnish  in  the  box  twenty-five  cents  worth  of  calomel  in 
one-fourth  grain  tablets,  which  he  undertook  to  do.  They  also 
made  other  purchases,  including  having  a  prescription  refilled. 
They  returned  to  the  drugstore  shortly  afterward,  and  were 
delivered  their  packages  by  a  clerk,  which  they  carried  to  their 
homes.  The  statement  of  the  women  is  that  they  kept  on  hand 
a  supply  of  calomel  in  this  form  for  use  as  occasion  might  seem 
to  require.  Mrs.  Smith  had  three  little  children,  Charles  Earl 
being  the  second.  He  was  complaining  of  a  cold,  and  as  a 
remedy  she  sought  to  administer  what  she  believed  was  calomel, 
being  some  of  the  pellets  contained  in  the  box  referred  to.  She 
did  give  him  three  of  these  pellets — one  at  the  end  of  each  hour 
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for  three  honrs.  It  siibseqiieiitly  developed  that,  instead  of 
calomel,  the  box  contained  morphine.  The  result  was  the  death 
of  the  child.  ^^^  His  administratrix  has  brought  this  suit 
against  the  druggist  for  the  negligent  destruction  of  the  child^a 
life,  alleging  that  the  mistake  by  which  the  clerk  furnished  mor- 
phine instead  of  calomel,  and  putting  it  in  a  box  labeled, 
''Calomel  J  grain,'*  was  gross  negligence  of  such  a  degree  as 
entitled  the  plaintiff  to  recover  punitive  damages.  The  jury 
found  for  the  plaintiff  a  nominal  sum,  and  she  appeals,  present- 
ing three  grounds  for  the  consideration  of  this  court;,  upon 
which  she  asks  a  reversal. 

1.  The  defendant  (appellee)  was  permitted  to  prove  on  the 
trial  that  the  clerk  who  furnished  the  medicine,  and  who,  by 
the  way,  claimed  he  did  not  furnish  morphine,  but  did  calomel, 
waa  a  careful,  sober,  painstaking  man.  This  evidence  was  ob- 
jected to.  It  had  not  been  attempted,  for  the  plaintiff,  to 
prove  that  the  clerk  was  either  generally  careless,  inattentive,  or 
dissipated.  Therefore  the  question  was  not  whether  generally 
and  ordinarily  the  clerk  was  as  suggested  by  the  evidence,  but 
whether  upon  the  occasion  under  inquiry  he  was  careful  or  neg- 
ligent. In  our  opinion,  it  ought  not  to  affect  this  case  in  the 
least,  however  careful  and  attentive  the  clerk  was  ordinarily, 
if  on  this  particular  occasion  he  was  negligent  or  grossly  neg- 
ligent. The  sole  question  to  be  submitted  to  the  jury  on  that 
point  was  whether  the  clerk  did  furnish  morphine  on  this 
prescription  instead  of  calomel,  and  whether  such  an  act  was, 
or  not,  grossly  negligent.  We  are  of  opinion  that  the  testimony 
discussed  above  should  have  been  excluded,  and  the  inquiry 
confined  to  the  particular  transaction — as  to  whether  it  was  or 
not  n^ligent. 

2.  On  the  trial  of  the  case  the  court  refused  to  submit  to  the 
jnry  the  question  of  punitive  damages.  Whether  this  was  upon 
the  theory  that  the  master,  when  a  natural  *^^*  person,  is  not 
liable  to  punitive  damages,  because  of  the  gross  neglect  of 
bis  servant  when  upon  the  master's  business  and  in  the  line  of 
his  employment,  where  care  has  been  used  by  the  master  in  the 
selection  of  the  servant,  or  whether  it  was  upon  the  idea  that 
there  was  no  evidence  of  gross  neglect  shown  in  this  case,  we 
are  not  informed.  The  court  is  of  the  opinion  that  to  put  in 
charge  of  a  business  of  this  kind  one  with  authority  to  dispense 
such  poisonous  and  dangerous  drugs  as  morphine  (it  was  shown 
in  this  case  that  these  unlicensed  clerks  were  authorized  to  sell 
this  drug),  where  such  one  gave  such  a  deadly  drug  to  one  call- 
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ing  for  calomel,  placing  it  in  a  box  labeled,  ''Calomel  J  grain,*' 
without  notice  of  the  true  nature  of  the  drug  furnished,  was  of 
itself  such  evidence  of  that  degree  of  gross  negligence  that 
would  warrant  a  jury  in  finding  punitive  damages  against  such 
wrongdoer.  It  is  not  suggested,  nor  can  we  apprehend  that  it 
is  in  any  wise  probable,  that  the  act  of  furnishing  the  wrong 
drug  in  this  case  was  wilLful.  If  it  was  furuished  by  the  clerk, 
it  was  undoubtedly  a  mistake  lEUid  unintentional.  Howeyer,  it 
was  a  mistake  of  the  gravest  kind,  and  of  the  most  disastrous 
effect.  We  cannot  say  that  one  holding  himself  out  as  compe- 
tent to  handle  such  drugs,  and  who  does  so,  having  rightful 
access  to  them,  and  relied  upon  by  those  dealing  with  him  to 
exercise  that  high  degree  of  caution  and  care  called  for  by  the 
peculiarly  dangerous  nature  of  his  business,  can  be  heard  to  say 
that  his  mistakes  by  which  he  furnishes  a  customer  the  most 
deadly  of  drugs  for  those  comparatively  harmless  is  not,  in  and 
of  itself,  gross  negligence,  and  that  of  an  aggravated  form.  In 
a  business  so  hazardous,  having  to  do  so  directly  and  frequentl}- 
with  the  health  and  lives  of  so  great  a  number  of  people,  the 
highest  degree  of  care  and  prudence  for  the  safety  of  those 
dealing  with  such  dealer  *®*^  is  required.  And  that  degree  of 
care  exacted  of  such  dealer  will  be  required,  also,  of  each  ser- 
vant intrusted  by  him  with  the  conduct  of  his  calling.  In  ar- 
gument, however,  much  stress  is  laid  upon  the  suggestion,  if  the 
master,  who  is  not  a  corporation,  exercises  due  care  in  the  selec- 
tion of  competent  and  careful  servants,  that  for  their  gross  or 
willful  neglect,  even  in  the  discharge  of  their  duties  in  his  busi- 
ness, he  is  not  liable.  It  is  argued  that  as  punitive  damages  are 
awarded,  in  one  sense,  as  a  punishment  of  the  wrongdoer  for 
his  negligence,  only  the  one  actually  guilty  should  be  so  pun- 
ished. It  is  admitted  that  a  contrary  rule  exists  in  this  state 
where  the  master  is  a  corporation.  It  is  said  that  in  such  a  case 
the  master  can  act  only  by  its  servants;  that  from  the  necessi- 
ties of  the  case  the  servant,  when  acting  for  his  employer  in 
the  discharge  of  his  line  of  duty,  is  the  master,  so  far  as  the 
act  in  question  is  concerned.  We  are  asked  to  differentiate  the 
liabilities  of  these  two  different  classes  of  employers.  Why  a 
different  rule  of  liability  should  be  applied  to  one  who  is  com- 
pelled to  operate  his  business  by  servants,  to  that  applied  to  one 
who  elects  to  do  so,  is  not  shown,  nor  are  we  able  to  perceive. 
There  seems  to  have  been  at  one  time  much  contrariety  of  opin- 
ion among  the  courts  on  this  point,  which  has  later  become 
less  marked.    In  this  state  we  never  recognized  the  distinction 


Jan.  1902.]  Smith  v.  Middleton.  311 

now  sought  to  be  drawn.    The  doctrine  seems  to  us  to  be  un- 
fiound,  if  not  pernicious.     It  would  imply  that,  with  respect  to 
all  the  grossly  neglectful  acts  or  intentional  acts  of  the  servant 
in  the  supposed  furtherance  of  his  master's  business,  the  law 
clothed  the  master  with  immunity,  if  the  act  was  right,  because 
it  was  right,  and,  if  it  was  wrong,  it  clothed  him  with  like  im- 
munity because  it  was  wrong.    He  would  thus  get  the  benefit 
of  all  his  servant's  acts  done  for  him,  whether  right  '^^^  or  wrong, 
and  escape  the  burden  of  all  intentional  or  grossly  neglectful 
acts  done  for  him  which  were  wrong.    Under  the  operation  of 
auch  a  rule,  it  would  always  be  safer  for  the  master  to  conduct 
his  business  vicariously  than  in  his  own  person.     The  public  are 
invited  to  deal  with  the  servant  concerning  his  master's  busi- 
ness.   Through  him  only  can  the  business  be  transacted,  if  the 
master  so  wills.    Then  for  his  intentional  or  grossly  neglectful 
act  done  within  the  scope  of  his  employment  the  one  dealing 
with  him  would  be  left  without  remedy.    This  would  be  an 
inducement  to  one  engaged  in  a  specially  hazardous  business 
to  conduct  it  by  the  means  of  financially  irresponsible  agents, 
because  if  they  should  succeed  in  the  business,  the  master  would 
get  all  the  profits,  while,  if  by  their  gross  negligence  or  will- 
ful act  injury  resulted  to  another,  the  master  and  his  business 
would  not  be  hurt,  so  far  as  direct  punishment  was  involved. 
It  is  said  by  Thompson,  in  his  Commentaries  of  the  Law  of 
Negligence :  "A  doctrine  so  fruitful  of  mischief  could  not  long 
stand  unshaken  in  an  enlightened  system  of  jurisprudence.**    In 
Hawkins  v.  Eiley,  17  B.  Mon.  146,  which  was  an  action  by  one 
injured  by  the  alleged  gross  negligence  of  a  stage  driver — the 
itage  being  operated  by  a  natural  person — ^the  court  said :  "If 
the  collision  was  brought  about  by  the  wantonness,  recklessness, 
or  gross  negligence  of  the  driver,  then  it  was  permissible  in  the 
jury,  in  view  of  all  the  facts,  to  award  what  the  law  terms 
'exemplary  damages,*  as  well  against  the  proprietors  as  the 
driver.**    We  are  of  opinion,  therefore,  that  the  court  erred  in 
not  giving  to  the  jury  an  instruction  defining  "gross  nedigence" 
^the  one  asked  for — ^and  predicating  upon  it  another  per- 
mitting the  plaintiff  to  recover  punitive  damages  if  the  jury 
find  such  negligence  to  exist. 

3.  As  to  the  measure  of  "compensatory  damages,**  the  court 
^^  gave  the  jury  the  following  instruction :  "If  the  jury  find 
for  the  plaintiff,  they  will  fix  the  damages  at  a  fair  equivalent  in 
money  for  the  power  of  deceased  to  earn  money,  lost  by  reason 
of  the  destruction  of  hia  life,  not  exceeding  ten  thousand  dollars ; 


812  American  State  Eepobtb,  Vol.  99.     [Kentucky, 

and  in  fixing  the  damages  the  jury  will  take  into  consideration 
the  age  of  the  deceased  at  the  time  of  his  death,  his  earning 
capacity^  and  the  probable  duration  of  his  life.''  Ordinarily  this 
instruction  fairly  presents  the  law  as  administered  in  this  state 
on  this  subject.  In  this  case,  considering  the  tender  years  of  the 
decedent,  we  are  of  the  opinion  that  the  use  of  the  expression 
*Tiis  earning  capacity^'  was  probably  misleading  to  the  jury. 
We  rather  think  that  an  instruction  after  this  form  would  have 
been  more  appropriate :  'If  the  jury  find  for  the  pliantiS,  they 
will  fix  the  damages  at  such  a  sum,  not  exceeding  ten  thousand 
dollars,  as  would  be  a  fair  compensation  to  the  estate  for  the 
destruction  of  the  power  of  the  deceased  to  earn  money;  and 
in  fixing  such  damages  the  jury  should  take  into  consideration 
the  age  of  deceased  at  the  time  of  his  death,  and  the  probable 
duration  of  his  life.** 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  award  appellant  a  new  trial  under  proceedings  not  in- 
consistent herewith. 


An  Employer  to  Liable  in  Ewemplary  Damagee  for  the  wrongfal 
acts  of  his  employ|S8  if  tbey  are  guilty  of  malice,  wantouness.  or 
gross  negligence:  Kansas  City  etc.  B.  B.  Co.  ▼.  Little,  G6  Kan.  378, 
71  Pac.  820,  98  Am.  St.  Bep.  876,  and  eases  cited  in  the  cross-' 
reference  note  thereto;  monographic  note  to  Hoboken  Printing  etc 
Co.  ▼.  Kahn,  59  Am.  8t.  Bep.  589-609. 

The  lAoHliiy  of  DruggisU  is  discussed  in  the  monographic  note  to 
Howes  T.  Bose,  55  Am.  St.  Bep.  255-258.  The  general  rule  is,  that 
a  druggist  is  required  to  be  extraordinarily  skillful  and  to  use 
the  highest  degree  of  care  known  to  practical  men:  Peters  ▼.  John- 
son,  50  W.  Va.  644,  88  Am.  St.  Bep.  909,  41  8.  E.  190.  He  is  liable 
for  the  negligence  of  his  clerk  in  putting  up  a  prescription,  al* 
though  the  latter  is  a  competent  pharmacist  and  registered  as  such: 
Burgess  ▼.  Sims  Drug  Co.,  114  Iowa,  275,  89  Am.  St  Bep.  S59,  86 
N.  W.  807. 
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GBEBNWICH  rNTSTJEANCE  COMPANY  v.  LOUISVILLE 
AND  NASHVILLE  RAILROAD  COMPANY. 

[112  Ky.  698,  W  8.  W.  411,  67  S.  W.  16.] 

IHSUBAKOB— Oonditlon  Against  Liability  for  Loss.— If  a 
laHroad  company  grants  to  another  permission  to  build  on  its  right 
of  way  on  condition  that  it  shall  not  be  liable  for  loss  by  fire  caused 
by  its  loeomotiyes,  snch  condition  is  valid,  and  neither  the  owner 
of  the  building  nor  an  insurance  company  which  has  paid  for  its 
lots  by  fire  can  recover  from  such  railroad  company,  in  the  absence 
•f  wanton  or  willful  negligence  on  its  part.     (pp.  314,  315.) 

IKSUBANCOS— Mistake  as  to  Title.— If  a  person  builds  upon 
the  right  of  way  of  a  railroad  company  upon  condition  that  the 
company  shall  not  be  liable  for  the  loss  of  the  building  by  fire, 
the  builder  still  has  an  insurable  interest  in  the  building,  and  an 
insurance  company  which  has  issued  a  policy  thereon,  and  has  paid 
for  its  loss,  cannot  recover  the  money  paid,  upon  the  ground  that 
the  insured  misrepresented  his  title,  that  the  insurer  was  in  igno- 
rance of  such  condition,  and  that  it  paid  the  insurance  under  a 
mistake  of  fact.    (p.  816.) 

Lu  S.  Pence,  for  the  appellant. 

J.  McChord^  W.  C.  MeChord  and  E.  W.  Hines^  for  the  ap- 
pellee. 

•^  CBEAR,  J.  The  New  South  Brewing  and  Ice  Company 
was  granted  the  privilege  by  appellee,  the  Louisville  and  Nash- 
Tille  Bailroad  Company,  to  build  a  cold  storage  house  upon  the 
latter's  right  of  way  near  Lebanon  Station.  Among  the  con- 
ditions of  the  lease  was  the  following:  '^And  whereas,  such  use 
of  the  right  of  way  or  the  lands  of  said  railway  company  is 
solely  at  the  instance  of  said  brewing  and  ice  company,  and 
for  its  accommodation,  and  without  charge  on  the  part  of  said 
railroad  company,  and  whereas,  said  railroad  company  ^^^  would 
not  give  its  permission  or  consent  to  the  erection  or  use 
aforesaid  on  its  said  right  of  way  or  lands  except  upon  the  ex- 
press condition:  That,  in  consideration  of  the  premises,  said 
railroad  company,  its  officers,  and  agents,  or  other  companies 
operating  its  railroad,  be  released  and  held  harmless  from, 
and  indemnified  against,  all  claims  or  demands  of  said  New 
South  Brewing  and  Ice  Company  or  others  on  account  of  any 
injury  or  loss  whatever  to  said  house  or  its  contents,  by  rea- 
son of  fire  from  locomotives,  or  from  any  cause  whatsoever.*' 
This  contract  was  subsequently  assigned  by  the  consent  of  the 
railroad  company,  to  the  Frank  Fehr  Brewing  Company,  who 
aasomed  it  subject  to  the  conditions  above  quoted.    By  the 
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negligence  of  appellee  railroad  company^s  employSs^  a  fire  is 
alleged  to  have  occurred,  caused  by  the  sparks  from  its  locomo- 
tiyes.  The  fire  originated  in  a  building  not  on  appellee's  right 
of  way,  and  owned  by  another  not  a  party  to  the  above  contract 
nor  to  this  suit.  The  cold  storage  house  was  burned  in  the 
same  conflagration.  It  had  been  previously  insured  by  appel- 
lant, who  paid  the  owner  for  the  loss,  and  brought  this  action 
against  the  railroad  company,  claiming  it  was  entitled  by  sub- 
rogation to  recover  as  the  lessee,  the  owner  of  the  cold  storage 
house,  would  have  been.  This  last  statement  we  accept  as  true. 
The  question  is  whether,  under  the  contract  above  quoted,  ap- 
pellee railroad  company  was  exempt  from  damages  to  the  build- 
ing in  question  by  reason  of  fire  caused  by  its  negligence.  The 
circuit  court  held  that  it  was. 

It  is  argued  for  appellant  that  the  railroad  company  cannot 
contract  against  the  consequences  of  its  own  negligence,  as  to 
do  80  IB  not  only  against  public  policy,  but  prohibited  by  sec- 
tion 196  of  the  constitution,  which  in  part  provides:  "No 
common  carrier  shall  be  permitted  to  contract  *^^  for  relief 
from  its  common-law  liabilities.'*  The  court  is  of  opinion  that 
appellee  railroad  company  is  not  liable  for  the  destruction  or 
damage  to  the  building  under  the  contract  quoted,  except  for 
willful  or  wanton  negligence  of  its  servants.  For  mere  care- 
lessness, however  gross,  short  of  wantonness  or  willfulness,  it 
will  not  be  liable.  It  is  a  matter  of  common  knowledge,  and 
from  the  language  employed  in  this  case  we  may  assume  was 
known  to  the  parties  herein,  that  by  the  aid  of  the  best  con- 
trivances so  far  known  and  in  use  it  is  impossible  to  alto- 
gether prevent  fire  caused  by  sparks  and  cinders  from  locomo- 
tives. Of  course,  the  nearer  the  railroad  track  a  combustible 
object  may  be  the  greater  is  the  danger  to  which  it  is  subjected 
from  this  source.  Bailroad  operators  are  held  liable  for  dam- 
ages to  the  public  occasioned  by  their  negligence  in  failing  to 
provide  suitable  spark-arresters  for  their  locomotives  in  so  far 
as  they  reasonably  can  be  had.  The  company  is  under  no  ob- 
ligation as  a  common  carrier  to  the  public  or  any  member  of 
the  public  to  permit  them  to  erect  on  its  right  of  way  any  sort 
of  structure,  and  if  one  should  erect  such  building  on  the  com- 
pany's right  of  way  the  company  would  owe  no  duty  to  its 
owner,  save  to  refrain  from  willfully  or  wantonly  destroying  it. 
The  doctrine  upon  which  the  law  and  the  section  of  the  con- 
stitution above  relied  upon  are  based,  prohibiting  common  onr- 
tiers  from  contracting  against  their  own  negligence  by  their 
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servants^  is,  as  suggested,  that  to  do  so  is  against  public  policy. 
They  can  operate  their  trains  only  by  the  employment  of  serv- 
ants. To  permit  employers  to  contract  with  their  servants 
that  they  will  not  be  liable  for  their  negligence,  by  which  an  in- 
ducement would  be  offered  for  carelessness  toward  the  lives  of 
so  many  people,  could  not  be  and  is  not  supported  in  the  law. 
Common  carriers  are  required  to  transport  passengers,  •^^  and 
f reighty  the  former  with  the  utmost^  the  latter  with  ordinary, 
care,  looking  to  their  safety.  So  passengers  are  compelled  fre- 
quently to  travel  by  railroad  or  not  at  all,  and  freight  is  re- 
quired to  be  shipped  by  that  means  or  not  at  all.  The  com- 
mon carriers,  by  tiie  conditions  under  which  they  exist,  and  to 
some  extent  by  operation  of  the  law,  have  the  practical  monop- 
oly of  this  business.  They  are  not  upon  an  equal  footing 
with  their  customers  in  the  matter  of  making  such  contracts,  as 
where  they  undertake  to  secure  in  advance  indemnity  against 
the  result  of  their  own  negligence.  Such  contracts  are  clearly 
against  the  public  policy.  But  in  the  case  at  bar  no  such  ne- 
cessity exists  to  the  owner  of  the  building  that  he  should  erect 
it  upon  the  company's  right  of  way,  nor  is  the  company  com- 
pelled xmder  any  state  of  case  to  permit  him  to  do  so.  It 
is  under  no  obligation  to  extend  its  liabilities.  It  certainly 
could  not  be  expected  to  voluntarily  do  so.  Therefore  the  par- 
ties, when  they  come  to  contract  with  reference  to  the  loca- 
tion of  such  a  building,  are  dealing  at  arm's  length,  and  upon 
an  equal  footing.  The  railroad  company  can  well  say,  ^^While 
we  are  unwilling  to  assume  any  additional  risks,  we  are  willing 
to  suffer  you  for  your  own  convenience  to  build  this  house  upon 
our  right  of  way  within  the  zone  of  recognized  and  peculiar 
danger  from  fires;  but  it  must  be  understood  that  if  you  accept 
the  privileges  of  this  grant,  you  alone  must  bear  its  burdens  and 
casualties.''  It  is  not  so  much  that  the  railroad  company  con- 
tracts against  its  own  negligence  as  that  the  brewing  company 
agrees  to  alone  bear  all  risks  from  fire.  It  receives  a  considera- 
tion for  doing  so.  We  cannot  see  that  the  public  are  in  any 
wise  affected  by  such  a  contract,  nor  can  they  be :  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc.«<»  R.  Co.,  17  C.  C.  A.  62,  70  Fed.  201; 
Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  R.  Co.,  175  U.  S.  91,  20 
Sup.  Ct  Rep.  33;  Griswold  v.  Railroad  Co.  (Iowa),  53  N.  W. 
296;  Stephens  v.  Southern  Pac.  Co.,  109  Cal.  86,  50  Am.  St. 
Bep.  17,  41  Pac.  783;  King  y.  Southern  Pac.  Co.,  109  CaL  96, 
41  Pac.  786. 
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Plaintiff  also  joined  the  Frank  Fehr  Brewing  Company  as  a 
defendant,  and  by  amended  petition  claimed  that  defendant 
had  misrepresented  its  title  to  the  plaintiff,  and  that  plaintiff 
had  paid  the  insurance  under  a  mistake  of  fact;  that  it  did 
not  know  that  the  brewing  company  had  executed  a  lease  with 
the  railroad  company  by  which  the  brewing  company  assumed 
the  dangers  incident  to  the  extraordinary  risk  of  fire  from  the 
near  exposure  of  the  building  to  the  passing  locomotives.  It 
appears  that  the  brewing  company  had  an  insurable  interest 
in  the  property,  and  it  is  not  alleged  that  the  mistake  was  mu- 
tual. We  are  of  opinion  that  the  demurrer  to  the  petition 
should  have  been  sustained. 

The  judgment  dismissing  the  case  as  to  both  of  the  defend- 
ants is  affirmed;  the  whole  court  sitting. 

Modification  of  opinion  by  Judge  0*Bear: 

The  brewing  company  entered  a  special  appearance  to  the 
petition  for  the  purpose  of  moving  to  quash  the  summons.  This 
motion  was  sustained,  and  a  new  summons  was  ordered  to  be 
issued.  The  trial  court  did  not  have  the  brewing  company 
before  it,  and  no  judgment  has  been  rendered,  or  can  be  ren- 
dered, on  this  branch  of  the  case,  and  so  no  opinion  is  expressed 
thereon. 


The  Right  of  an  Insurance  Company,  upon  paying  a  Iobb,  to  be 
enbrogated  to  the  right  of  action  of  the  insured  against  a  third 
person  whc  caused  the  destruction  of  the  property,  is  discussed  in 
the  monographic  notes  to  Mobile  Ins.  Oo.  v.  Columbia  etc.  B.  B. 
Co.,  44  Am.  St.  Bep.  731-739;  American  Bonding  Co.  y.  National 
Mechanics'  Bank,  post,  p.  466. 

A  Covenant  Against  Liability  for  Fire  in  a  lease  by  a  railroad 
company  of  land  adjoining  its  depot  grounds,  is  upheld  as  valid  in 
Stephens  v.  Southern  Pac.  B.  B«  Co.,  109  Cal.  86,  50  Awi^  gt.  Bep. 
17,  41  Pac.  788. 
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CENTRAL  TBUST  AND  SAFE  DEPOSIT  COMPANY  ▼. 

EESPASS. 

[U2  Ky.  606,  66  S.  W.  421.] 

PABTNEBSHIP  in  Breeding,  Training,  and  Bacing  Horses 
for  purses  is  legal  and  may  be  settled  in  court  after  its  termination. 
(p.  S18.) 

PABTNEBSHIP  in  Bacehorses— Credits  on  Acconnting  or  Set- 
ttement. — A  surviving  partner  in  a  partnership  for  breeding,  train- 
ing and  racing  horses  for  purses  is  entitled  in  a  settlement  of  the 
partnership  aifairs  to  credit  for  money  paid  out  by  him  after  the 
death  of  his  copartner  for  training  the  partnership  horses  and 
keeping  them  in  condition  to  race,  and  also  to  credit  for  money 
paid  for  entering  such  horses  in  stake  races,  as  all  this  adds  to 
their  selling  value,     (p.  319.) 

PABTKEBSHIP  in  Bacehorses — Settlement— Credits  for  Bets 
iBSde. — ^A  surviving  partner  in  a  partnership  for  breeding,  training 
and  racing  horses  is  not  entitled,  on  a  settlement  of  the  partnership 
tffairs,  to  eredit  for  money  lost  and  paid  by  him  on  a  bet  on  such 
hones  made  by  him  for  the  firm,  under  its  promise  to  reimburse 
him  in  ease  of  loss.    (p.  320.)' 

PABTNEBSHIP  for  Gambling— Bight  to  an  Aeoonnting. — A 
court  of  equity  will  not  lend  its  aid  for  the  settlement  and  adjust- 
ment of  the  transactions  of  a  partnership  formed  and  carried  on  for 
gambling,     (p.  821.)l 

PABTNEBSHIP  for  Illegal  Purpose— Bight  to  an  Acconnting. 
k  court  of  equity  will  not  entertain  a  bill  for  an  accounting  of  % 
partneiship  in  a  business  confessedly  illegal,    (p.  825.) 

G.  H.  Wald,  C.  B.  Wilby,  L.  J.  Crawford  and  W.  A.  Byme, 
lor  the  api>ellant. 

B.  F,  Oraziani,  for  the  appellee. 

•*•  DTJBELLE,  J.  Jerome  B.  Respass  and  Solomon  L. 
Sharp  appear  to  have  formed  a  copartnership,  extending  over 
Kreral  years^  in  the  business  of  managing  a  racing  stable,  and, 
in  connection  with  that  business,  were  engaged  in  'Tbookmaking,'^ 
or  making  wagers  upon  racehorses.  They  seem,  also,  to  have 
had  an  interest  in  a  poolroom  at  Newport.  For  the  book  busi- 
ness a  separate  account  was  kept  by  a  cashier  employed  fur 
the  purpose.  They  had  no  regular  time  for  making  settlements 
with  each  other,  but  at  various  times,  when  requested,  the  cash- 
ier made  out  statements  of  the  booking  business  of  the  firm.  It 
tppears  from  the  testimony  of  Bernard,  the  cashier,  that  Sharp 
in  November,  1897,  handed  him  four  thousand  seven  hundred 
tnd  twenty-four  dollars,  and  told  him  to  deposit  it  to  his 
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(Sharp's)  credit  in  the  Merchants'  National  Bank  of  Cincin- 
nati, Ohio,  which  was  done.  Sharp  appears  to  have  stated  at 
the  time  that  ®^^  one-half  of  this  fund  belonged  to  Eespass.  It 
appears  further  that  this  was  the  *T)ank  roll''  of  the  bookmak- 
ing  concern,  in  which  each  patmer  had  an  equal  interest.  At 
the  same  time  he  remarked  that  Eespass  had  paid  out  fifteen 
hundred  dollars  for  the  firm,  and  that  he  would  see  him  in  a  few 
days  and  settle  with  him.  Sharp  died  suddenly,  before  any 
such  settlement  was  made.  The  money  in  the  bank  roll  was  on 
deposit  to  Sharp's  credit.  The  racing  business  of  the  firm 
seems  to  have  been  almost  entirely  in  the  hands  of  Bespass,  who 
attended  to  the  horses,  trained  them,  entered  them  in  races,  and 
at  times  wagered  on  them  for  the  benefit  of  the  firm,  which 
divided  the  profits  or  shared  the  losses,  as  the  case  might  be. 
Eespass  brought  suit  against  Sharp's  executors  for  a  settlement 
of  the  partnership  accounts.  The  horses  in  the  racing  stable 
were  sold  under  order  of  court,  and  various  claims  against  the 
fund  in  court  were  made  by  Eespass  for  expenses  incurred  in 
keeping,  shoeing,  clipping,  training  and  caring  for  the  various 
horses,  as  well  as  for  entering  certain  of  the  horses  in  stakes, 
and  for  wagers  paid  upon  the  horses  *Tair  Deceiver"  and  **Shan- 
non."  The  business  of  breeding,  training  and  racing  horses  for 
purses  is  legal.  The  partnership  for  that  purpose  can  un- 
doubtedly be  settled  by  the  chancellor.  The  only  question  pre- 
sented as  to  this  matter  is  upon  the  correctness  of  the  settle- 
ment made. 

The  item  of  two  thousand  eight  hundred  and  fifteen  dollars 
in  the  claim  of  Eespass  against  the  firm  assets,  and  which  was 
allowed  by  the  trial  court,  is,  in  part,  a  charge  for  training  and 
keeping  ten  horses  of  the  firm  from  November  10,  1897,  to 
April  9,  1898 — one  hundred  and  forty-nine  days — ^at  one  dol- 
lar and  fifty  cents  per  day  for  each  horse,  and  is  objected  to  as 
being  in  great  part  for  expenses  incurred  in  carrying  on  the 
partnership  after  it  had  been  dissolved  by  the  deatii  of  one  of 
the  partners.  These  charges  would  seem  to  an  outsider  to  be 
®^^  somewhat  exorbitant.  But  the  trial  court  appears  to  have 
allowed  them  upon  the  theory  that  the  horses  being  race- 
horses, and  unfit,  or,  at  all  events,  less  valuable,  for  any  other 
purpose  than  that  of  being  either  raced,  or  sold  for  racing  pur- 
poses, it  was  proper  to  keep  them  in  condition  for  racing,  as 
only  by  doing  so  could  they  be  kept  in  good  condiiton  for  a 
sale  for  settlement  purposes.  We  are  not  inclined  to  disturb 
the  chancellor's  finding  in  this  b^alf. 
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The  same  objection  is  made  to  a  charge  of  eighty  dollars  paid 
for  entering  the  horses  in  stakes  after  Sharp^s  death ;  and  while 
▼e  should  not  have  been  inclined  to  disturb  the  chancellor's  rul- 
ing, had  he  disallowed  this  item,  we  think  it  may  possibly  be 
justified  upon  the  same  theory  upon  which  we  have  allowed  the 
charge  for  training  the  horses — ^that  is,  that  the  most  profitable 
market  for  racehorses  is  that  in  which  they  are  sold  to  be  raced ; 
that,  to  supply  the  demand  for  this  market,  it  is  requisite  that 
they  should  be  ready  to  be  raced — ^not  only  in  physical  condi- 
tion, but  ready  in  the  further  fact  that  their  entrance  fees  in 
stake  races  have  been  paid,  which  secures  them  the  privilege  of 
running  in  those  races,  and  which  payment  seems  required  to 
be  made  at  fixed  periods  before  the  races  are  run.  Upon  this 
item,  and  the  item  for  shoeing  the  horses  with  racing  plates, 
we  shall  not  disturb  the  finding  of  the  chancellor,  but  shall  as- 
sume them  to  be,  as  he  found  them,  charges  for  conditioning  the 
horses  for  sale  at  the  highest  price  in  the  most  profitable  mar- 
ket 

Another  item  to  which  exception  is  taken  consists  of  seven 
hundred  dollars,  being  the  amount  of  two  bets  made,  lost  and 
paid  by  Bespass  on  the  horse  *Tair  Deceiver*'  and  ^^Shannon."' 
In  view  of  the  statutory  law  of  Kentucky  (see  section  1955  et 
seq.,  Kentucky  Statutes),  we  are  unable  to  see  how  any  legal 
consideration  can  exist  from  a  promise  to  reimburse  ®*'  to  a 
partner  any  portion  of  any  sum  lost  upon  a  bet  on  a  horserace. 
In  Lyons  v.  Hodgen,  90  Ky.  280, 12  Ky.  Law  Rep.  211, 13  S.  W. 
1076,  it  was  held,  in  an  opinion  by  Chief  Justice  Lewis,  that 
this  statute,  providing  that  ^^every  contract,  conveyance,  trans- 
fer or  assurance,  for  the  consideration  in  whole  or  in  part,  of 
money,  property  or  other  thing  won,  lost  or  bet  in  any  game, 
sport,  pastime,  wager,  or  for  the  consideration  of  money,  prop- 
erty or  other  thing  let  or  advanced  for  the  purpose  of  gaming, 
or  lent  or  advanced  at  the  time  of  any  betting,  gaming  or  wager- 
ing to  a  person  then  actually  engaged  in  betting,  gaming  or 
wagering,  shall  be  void*' — applied  to  dealing  in  "futures*' ;  that 
the  process  by  which  the  money  was  won  or  lost  was  a  wager, 
within  meaning  of  the  statute,  which  was  designed  to  embrace 
every  species  of  wagering,  whether  practiced  at  the  time  the 
statute  was  enacted,  or  since  devised.  And  in  the  opinion  by 
the  same  judge  in  Sharp  v.  Commonwealth,  98  Ky.  674,  36  S.  W. 
553,  it  was  held  that  betting  upon  horseraces  was  gaming  and 
illegal.  We  think  it  is  well  settled  that  a  man  who  lends  money 
to  another,  to  be  then  bet  on  a  horserace^  cannot  recover  it  back. 
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And  80  it  would  seem  that  if  A  agrees  with  B  that  B  shall  ad- 
vance the  money^  and  himself  bet  upon  a  horserace  for  their 
joint  account,  no  action  will  lie  by  B  to  compel  A  to  respond 
for  his  share  of  a  bet  which  is  lost.  The  statement  of  this 
proposition  seems  to  decide  it.  It  is  a  contract  for  an  illegal 
venture.  The  whole  contract  is  illegal.  No  right  of  action  can 
arise  out  of  that  contract.  This  is  exactly  the  position  of 
Bespass  as  to  the  two  bets.  He  advanced  the  money  to  make 
them  for  himself  and  Sharp,  relying  upon  Sharp's  express  or 
implied  agreement  to  pay  half  the  losses  if  loss  should  be  in- 
curred.    Such  a  contract  cannot  be  enforced  in  this  state. 

•*'*  A  closer  question  is  presented  by  the  claim  for  a  division 
of  the  ^T)ank  rolL*'  This  four  thousand  seven  hundred  and 
twenty-four  dollars  was,  as  found  by  the  chancellor,  earned  by 
the  firm  composed  of  Bespass  and  Sharp  in  carrying  on  an  il- 
legal business — ^that  of  ^T)ookmaking'' — ^in  the  state  of  Illinois. 
But  though  this  amount  had  been  won  upon  horseraces  in 
Chicago,  it  is  claimed  that,  though  secured  illegally,  ^^the  trans- 
action has  been  closed,  and  the  appellee  is  only  seeking  his 
share  from  the  realized  profits  from  the  illegal  contracts,  if 
they  are  illegal.'*  On  the  other  hand,  it  is  claimed  for  appel- 
lants that,  as  to  the  bank  roll,  this  proceeding  is  a  bill  for  an 
accounting  of  profits  from  the  business  of  gambling. 

It  does  not  seem  to  be  seriously  contended  that  the  business 
of  ''bookmaking,"  whether  carried  on  in  Chicago  or  in  this 
commonwealth,  was  legal,  for  by  the  common  law  of  this  country 
all  wagers  are  illegal:  Irwin  v.  WiUiar,  110  XT.  S.  610,  4  Sup. 
Ct.  Bep.  160.  One  of  the  most  interesting  cases  upon  this  sub- 
ject is  that  of  Everet  v.  Williams — ^the  celebrated  Highwaymen's 
Case — an  account  of  which  is  given  in  9  Law  Quart  Bev.  197. 
That  was  a  bill  for  an  accounting  of  a  partnership  in  the  busi- 
ness of  highwaymen,  though  the  true  nature  of  the  partnership 
was  veiled  in  ambiguous  language.  The  bill  set  up  the  partner- 
ship between  defendant  and  plaintiff,  who  was  ^'skilled  in  deal- 
ing in  several  sorts  of  commodities'*;  that  they  "proceeded  jointly 
in  the  said  dealings  with  good  success  on  Hounslow  Heath, 
where  they  dealt  with  a  gentleman  for  a  gold  watch'*;  that  de- 
fendant had  informed  plaintiff  that  Finchley  "was  a  good  and 
convenient  place  to  deal  in,"  such  commodities  being  "very 
plenty"  there,  and  if  they  were  to  deal  there  "it  would  be  al- 
most all  gain  to  them";  that  they  accordingly  "dealt  with  sev- 
eral gentlemen  for  divers  watches,  rings,  swords,  canes,  hats, 
cloaks^  ^^^  horses,  bridles,  saddles,  and  other  things,  to  the 
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Talue  of  two  hundred  pounds  and  upward";  that  a  gentleman 
of  Blackheath  had  several  articles  which  defendant  thought 
^i^t  be  had  for  a  little  or  no  money,  in  case  they  could  pre- 
Tail  on  the  said  gentleman  to  part  with  the  said  things'*;  and 
that,  "after  some  small  discourse  with  the  said  gentleman/*  the 
f aid  things  were  dealt  for  '^at  a  very  cheap  rate.**  The  dealings 
▼ere  aUeged  to  have  amounted  to  two  thousand  pounds  and  up- 
ward. This  case,  while  interesting,  from  the  views  it  gives  of 
the  audacity  of  the  parties  and  their  solicitors,  sheds  little  light 
upon  the  legal  questions  involved,  for  the  bill  was  condemned 
for  scandal  and  impertinence;  the  solicitors  were  taken  into 
custody,  and  '^fyned**  fifty  pounds  each  for  '^reflecting  upon  the 
honor  and  dignity  of  this  court** ;  the  counsel  whose  name  was 
dgned  to  the  bill  was  required  to  pay  the  costs;  and  both  the 
litigants  were  subsequently  hanged,  at  Tyburn  and  Maidstone, 
respectively,  while  one  of  the  solicitors  was  transported.  This 
case  is  found  referred  to  in  the  cases  of  Sykes  v.  Beadon,  L. 
E.  11  Ch.  Div.  170,  195,  and  McMuUen  v.  Hoffman,  174  TJ.  S. 
639, 19  Sup.  Ct  Bep.  839.  In  the  Sykes  case  it  was  held,  in  the 
opinion  by  Sir  George  Jessel:  "It  is  no  part  of  the  duty  of  a 
court  of  justice  to  aid  either  in  carrying  out  an  illegal  contract, 
or  in  dividing  the  proceeds  arising  from  an  illegal  contract  be- 
tween the  parties  to  that  illegal  contract.  In  my  opinion,  no 
action  can  be  maintained  for 'the  one  purpose  more  than  for 
the  other.**  In  Watson  v.  Fletcher,  7  Gratt.  1,  the  business  of 
the  firm  had  been  the  operation  of  a  faro  bank.  One  of  the 
partners  having  died,  the  survivor  sought  an  accounting  of 
profits  earned.  The  syllabuB  reads:  ''A  court  of  equity  will 
not  lend  its  aid  for  the  settlement  and  adjustment  of  the  trans- 
actions of  a  partnership  for  gambling.  Nor  will  it  give  relief 
to  either  parbier  against  the  ^^  other,  founded  on  transactions 
arising  out  of  such  partnership,  whether  for  profits,  losses,  ex- 
penses, contribution,  or  reimbursement.**  To  the  same  effect  in 
Shaffner  v.  Pinchback,  133  111.  410,  23  Am.  St.  Rep.  624,  24 
K.  E.  867.  In  McMuUen  v.  Hoffman,  174  TI.  S.  639,  10  Sup. 
Ct  Bep.  839,  it  appeared  that  a  partnership  was  formed  for 
the  purpose  of  obtaining  a  public  contract  by  unlawful  means, 
itpon  the  terms  of  sharing  the  profits  equally,  and  that  the 
profits  came  into  the  hands  of  one  partner.  The  other  filed 
a  bill  for  an  accounting,  and  was  denied  relief.  Said  the  court: 
^e  must,  therefore,  come  back  to  the  proposition  that  to  per- 
mit a  recovery  in  thia  case  is,  in  substance,  to  enforce  an  illegai 
contract,  and  one  which  is  illegal  because  it  is  against  public 
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policy  to  permit  it  to  stand.  The  court  refuses  to  enforce  such 
a  contract^  and  it  permits  defendant  to  set  up  its  illegality,  not 
out  of  any  regard  for  defendant  who  sets  it  up,  but  only  on 

account  of  the  public  interest To  refuse  to  grant  either 

party  to  an  illegal  contract  judicial  aid  for  the  enforcement 
of  his  alleged  rights  under  it  tends  strongly  toward  reducing 
the  number  of  such  transactions  to  a  minijnum.  The  more 
plainly  parties  understand  that  when  they  enter  into  contracts 
of  this  nature  they  place  themselves  outside  the  protection  of 
the  law,  so  far  as  that  protection  consists  in  aiding  them  to  en- 
force such  contracts,  the  less  inclined  they  will  be  to  enter  into 
them.  In  that  way  the  public  secures  the  benefit  of  a  rigid 
adherence  to  the  law*' :  See,  also,  the  cases  of  Snell  v.  Dwight, 

:    120  Mass.  "9 ;  Morrison  v.  Bennett,  20  Mont.  5G0,  52  Pac.  553 ; 

.  King  V.  Winants,  71  N.  C,  469,  17  Am.  Bep.  11;  Watson  v. 
Murray,  23  N.  J.  Eq.  257 ;  Gould  v.  Kendall,  15  Neb.  549,  19 

'  N.  W.  483;  Craft  v.  McConoughy,  79  111.  346,  22  Am.  Rep.  171; 

J  Norihrup  v.  Phillips,  99  111.  449 ;  Wiggins  v.  Bisso,  92  Tex.  219, 
71  Am.  St.  Bep.  837,  47  S.  W.  637;  «^''  Chicago  etc.  B.  Co.  v. 
Wabash  etc.  R.  B.  Co.,  9  C.  C.  A.  659,  61  Fed.  993 ;  Emery  t. 
Candle  Co.,  47  Ohio  St.  320,  21  Am.  St  Bep.  819,  24  N.  E. 
660;  Hunter  v.  PfeiflEer,  108  Ind.  197,  9  N.  E.  124. 

Upon  the  other  hand,  a  large  number  of  cases  are  relied  on 
on  behalf  of  appellee.  Many  of  these  cases  do  not  seem  to  us 
to  bear  directly  upon  the  question  here  involved.  We  shall 
first  consider  the  Kentucky  cases:  In  Bibb  v.  Miller,  11  Bush, 
306,  the  contest  was  between  two  persons,  each  of  whom  claimed 
title  to  the  proceeds  of  a  winning  lottery  ticket  The  court 
was  careful  to  say :  ''The  question  as  to  the  legality  of  the  sale 
of  tickets  and  the  distribution  of  prizes  arises  collaterally,  and 
derives  its  importance  solely  from  the  fact  that  the  plaintiffs 
in  the  action  are  compelled  to  rely  on  such  sale  and  distribution 
in  order  to  make  out  their  title  to  the  fund  in  controversy.*'  In 
that  case  the  corporation  had  recognized  its  obligation  to  pay, 
and  voluntarily  paid  into  court  the  amount  claimed  to  be  due 
on  the  coupon.  The  question  there  was  whether  the  library  com- 
pany was  actiDg  pursuant  to  legal  authority  in  selling  the 
ticket  and  paying  the  prize  distributed  to  that  ticket;  and  the 
court  held  that,  ''in  the  absence  of  proof  to  the  contrary,  we 
must  assume  that  it  acted  within  the  scope  of  the  powers  granted 
it  by  its  act  of  incorporation.'*  In  Martin  v.  Bichardson,  94 
Ky.  183,  14  Ky.  Law  Bep.  847,  42  Am.  St  Bep.  353,  21  S.  W. 
1039,  a  lottery  ticket  owned  by  one  man  had  been  fraudulently 
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obtained  from  him  by  another,  and  the  proceeds  collected.  It 
was  held  that,  the  purchase  of  the  ticket  not  being  shown  to 
have  been  made  in  a  state  where  such  purchase  was  illegal,  the 
presumption  was  in  favor  of  its  legality.  In  Irwin  v.  Irwin,  21 
Ky.  Law  Rep.  622,  52  S.  W.  927,  a  lottery  ticket,  or  its  proceeds^ 
was  given  by  ®^®  a  husband  to  his  wife,  and  invested  in  real 
estate.  It  was  held  that,  whether  the  purchase  was  illegal  or 
not,  such  transfer  comes  distinctly  within  the  meaning  and 
purview  of  the  peremptory  statute  which  requires  the  restora- 
tion of  property  obtained  directly  or  indirectly  from  or  through 
the  other  party  by  reason  of  the  marrirage.'*  So,  in  Maize  v. 
Bradley,  23  Ky.  Law  Eep.  993,  64  S.  W.  655,  where,  in  an  ac- 
tion to  recover  money  had  and  received,  it  was  claimed  the  fund 
bad  been  placed  in  the  hands  of  defendants  to  avoid  taxation, 
it  was  held  this  defense  was  not  available,  as  the  fund  had  been 
reinvested,  and  a  new  contract  entered  into  between  the  par- 
ties, untainted  by  the  illegality  of  the  original  transaction.  In 
the  case  at  bar  there  was  no  division  of  the  unlawful  gains  made 
by  Sharp  at  Chicago.  There  was  no  new  transaction  with  refer- 
ence to  them,  such  as  the  investment  of  the  fimd,  or  any  part 
of  it,  in  horses,  for  their  joint  account.  There  was  not  even 
an  accounting  of  the  gains,  accompanied  by  a  promise  to  pay 
Bespass  the  amount  ascertained  to  be  due  him  under  the  terms 
of  tiie  illegal  partnership  agreement.  There  was  simply  a  ter- 
mination by  death  of  an  illegal  partnership,  with  unlawful 
gains  in  the  hands  of  one  of  the  partners,  an  accounting  for 
which  is  here  sued  for.  We  are  cited  to  but  two  cases  which 
seem  to  come  up  to  the  requirements  of  appellee's  contention. 
Both  of  these  cases  have  been  subsequently  questioned.  There 
are  many  cases  which  come  within  the  general  terms  of  the  doc- 
trine laid  down  in  Norton  v.  Blinn,  39  Ohio  St.  145 :  "Public 
policy  does  not  require  that  one  engaged  in  an  imlawful  enter- 
prise should,  by  pleading  it,  shield  himself  from  liability  for 
the  wages  of  his  employ6s,  agents  or  servants It  is  con- 
trary to  public  policy  and  good  morals  to  permit  employes, 
agents,  or  servants  to  seize  or  retain  the  property  of  their 
^*  principal,  although  it  may  Be  employed  in  ill^al  business 
and  under  their  control  No  consideration  of  public  policy  can 
justify  such  a  lowering  of  the  standard  of  moral  honesty  re- 
quired of  persons  in  these  relations.  And  again,  if  parties  to 
an  illegal  contract  waive  the  illegality  and  honestly  account  as 
bt'twecn  themselves,  no  other  person  can  be  heard  to  complain 
of  such  accounting.    Hence  we  think  that,  if  in  makia^^  such 
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settlementy  one  of  fhe  guiliy  parties  should  deliver  property 
or  money  to  an  agent  of  another^  to  be  delivered  by  the  agent 
to  his  principal,  such  agent  is  bound  to  account  therefor  to  his 
principal/'  It  seems  clear,  also,  that  a  wrongdoer  who,  by 
force  or  fraud,  obtains  money  or  property  from  another,  or 
violates  a  trust  imposed  in  him,  cannot  be  heard  to  charge  his 
victim  with  wrongdoing  in  the  original  obtention  of  the  money 
or  property.  To  this  class  belong  the  cases  of  Farmer  v.  Rus- 
sell, 1  Bos.  &  P.  295 ;  Tenant  v.  Elliott,  1  Bos.  &  P.  2 ;  Catts 
V.  Phalen,  2  How.  376.  And  see  Pollock  on  Contracts,  334,  note. 
The  doctrine  as  to  such  cases  is  aptly  stated  in  Catts  v.  Phalen, 
2  How,  376:  "Phalen  &  Morris  had  in  their  possession  twelve 
thousand  five  hundred  dollars,  either  in  their  own  right,  or  as 
trustees  for  others  interested  in  the  lottery.  No  matter  which, 
the  legal  right  to  this  sum  was  in  them.  The  defendant  claimed 
and  received  it  by  false  and  fraudulent  pretenses,  as  morally 
criminal  as  by  larceny,  forgery,  or  perjury;  and  the  only  ques- 
tion before  us  is  whether  he  can  retain  it  by  any  principle  or 
rule  of  law."  The  cases  which  come  nearest  to  supporting  the 
contention  of  appellee  are  Sharp  v.  Taylor,  2  Phill.  Ch.  801,  and 
Brooks  V.  Martin,  2  WalL  70.  The  former  case  was  a  partner- 
ship in  a  vessel  registered  in  violation  of  the  laws  of  both  Oreat 
Britain  and  the  United  States.  Her  voyages  were  profitable, 
but  one  partner,  colluding  with  an  outsider,  ^^^  obtained  po^ 
session  of  the  profits  and  refused  to  account.  The  legality  of 
the  trafiSc  was  relied  on  by  him  as  a  defense  to  an  accounting. 
Said  Lord  Gottenham:  '^e  is  not  seeking  recompensation  and 
payment  for  an  illegal  voyage.  That  matter  was  disposed  of 
when  Taylor  (the  defendant)  received  the  money,  and  plaintiff 
is  now  only  seeking  payment  for  his  share  of  the  realized  profits. 
•  •  •  •  As  between  tiiese  two,  can  this  supposed  evasion  of  the 
law  be  set  up  as  a  defense  by  one  as  against  the  otherwise  clear 
titie  of  the  other?  Can  one  of  two  partners  possess  himself  of 
the  property  of  the  firm,  and  be  permitted  to  retain  it,  if  he  can 
show  that  in  realizing  it  some  provision  in  some  act  of  parlia- 
ment has  been  violated  or  neglected?  •  •  •  •  The  answer  to  this, 
as  to  the  former  case,  will  be  that  the  transaction  alleged  to  be 
illegal  is  completed  and  closed,  and  will  not  be  in  any  manner 
aflfected  by  what  the  court  is  asked  to  do  between  the  parties.** 
This  doctrine  comes  very  close  to  appellee's  contention,  but,  on 
examination,  can  be  distinguished  from  the  case  at  bar,  and 
had  been  criticised  and  denied  by  Sir  (Jeorge  Jessel,  master  of 
the  rolls,  in  Sykes  v.  Beadon,  L.  B,  11  Ch.  Div.  170, 195,  as  well 
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•8  in  the  case  of  McMtdlen,^.  Hoffman,  174  TJ.  S.  639,  19  Sup, 
Ct  Hep.  839.  The  case  of  ^ooks  v.  Martin,  2  Wall.  70— much 
relied  upon  by  appellee — ^is  explained  and  qualified  by  the  su- 
preme court  in  McMullen  v.  Hoffman,  174  TJ.  S.  668,  19  Sup. 
Ct.  Hep.  850,  in  the  opinion  by  Mr.  Justice  Peckham:  "The 
action  was  sustained  upon  the  theory  that  the  purpose  of  the 
partnership  agreement  had  been  fully  closed  and  completed,  that 
Bubstantially  all  the  profits  arising  therefrom  had  been  invested 
in  other  securities  or  in  lands,  and  that  therefore  it  did  not 
lie  in  the  mouth  of  the  partner  who  had  by  fraudulent  means 
obtained  possession  and  control  of  these  funds  to  say  to  the 
other  that  the  original  ®*^  contract  was  illegal.'*  The  case  is 
also  criticised  in  King  v.  Winants,  71  N.  C.  473,  17  Am.  Eep. 
11,  as  follows :  "Two  men  enter  into  a  conspiracy  to  rob  on  the 
highway,  and  they  do  rob,  and  while  one  is  holding  the  traveler 
the  other  rifles  his  pocket  of  one  thousand  dollars,  and  then  re- 
fuses to  divide,  and  the  other  files  a  bill  to  settle  up  the  partner- 
ship, when  they  go  into  all  the  wicked  details  of  the  conspiracy 
and  the  rencounter  and  treachery.  Will  a  court  of  justice  hear 
them?  No  case  can  be  found  where  a  court  has  allowed  itself 
to  be  80  abased.  Now,  if  the  robbers  had  taken  the  one  thousand 
dollars  and  invested  it  in  some  legitimate  business  as  partners, 
and  had  afterward  sought  the  aid  of  the  court  to  settle  up  that 
legitimate  business,  the  court  would  not  have  gone  back  to  in- 
quire how  they  first  got  the  money.  That  would  have  been  a 
past  transaction,  not  necessary  to  be  mentioned  in  the  settle- 
ment of  the  new  business.  And  this  illustrates  the  case  of 
Brooks  T.  Martin,  2  Wall.  70,  so  much  relied  on  by  plaintiff.** 
See,  also,  Snell  v.  Dwight,  120  Mass.  9,  19 ;  Morrison  v.  Ben- 
nett, 20  Mont.  660,  672,  62  Pac.  653;  Gould  v.  Kendall,  15 
Neb.  549,  656,  557,  19  N.  W.  483 ;  Wiggins  v.  Bisso,  92  Tex. 
219,  225,  71  Am.  St.  Bep.  837,  47  S.  W.  637. 

We  conclude  that  in  this  country,  in  the  case  of  a  partnership 
in  a  business  confessedly  illegal,  whatever  may  be  the  doctrine 
▼here  there  has  been  a  new  contract  in  relation  to,  or  a  new 
investment  of,  the  profits  of  such  illegal  business,  and  whatever 
may  be  the  doctrine  as  to  the  rights  or  liabilities  of  a  third  per- 
son who  assumes  obligations  with  respect  to  such  profits,  or  by 
,  law  becomes  responsible  therefor,  the  decided  weight  of  author- 
ity is  that  a  court  of  equity  will  not  entertain  a  bill  for  an  ac- 
counting. 

The  judgment  of  the  chancellor  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a  judgment  in  ac- 
cordance with  this  opinion. 
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AOOOUNTIKO  BY  ILLEGAL  PARTNEKSHIP. 

I.  Bight  to  Maintain  Action. 

U.  niegality  of  Partnersliip  as  Defense  to  Accounting. 

XIL  Partnersliip  Partly  LegaL 

tV.  Oonyerslon  by  One  Partner. 

L    Bight  to   Maintain  Action. 

Although  there  is  some  apparent  conflict  of  anthority,  the  role 
is  well  settled  by  an  overwhelming  mass  of  eases  that  no  court  of 
law  or  equity  will  lend  its  assistance  in  any  way  toward  carrying 
•out  an  illegal  contract  of  partnership,  and  such  contract  cannot  be 
•enforced  by  one  partner  against  the  other  by  action,  either  directly 
•or  indirectly:  Shaffner  v.  Pinchback,  133  hL  410,  29  Am.  St.  Bep. 
624,  24  N.  E.  864;  Goodrich  t.  Tenney,  144  IlL  422,  36  Am.  St. 
Bep.  459,  33  N.  B.  44;  Barrow  v.  Pike,  21  La.  Ann.  14;  Snell  ▼. 
Dwight,  120  Mass.  9;  Gould  v.  KendaU,  15  Neb.  549,  19  N.  W. 
483;  Watson  v.  Murray,  23  N.  J.  Eq.  257;  McMullen  y.  Hoffman,  174 
V.  S.  669,  670,  19  Sup.  Ct.  Bep.  839.  This  rule  has  been  applied 
under  a  variety  of  circumstances.  Thus,  a  court  of  equity  will  not 
lend  its  aid  for  the  settlement  and  adjustment  of  the  transactions 
of  &  partnership  for  gambling,  nor  will  it  give  relief  to  either  part- 
ner against  the  other,  founded  on  transactions  arising  out  of  such 
partnership,  whether  for  profits,  losses,  expenses,  contribution  or 
reimbursement:  Watson  v.  Fletcher,  7  Gratt.  1.  If  one  person  ad- 
vances money  to  another  to  be  used  by  them  as  partners  in  the 
unlawful  business  of  betting  on  horseraces,  he  cannot  recover  back 
the  money  so  advanced:  Shaffner  v.  Pinchbaek,  133  IlL  410,  23  Am. 
St.  Bep.  624,  24  N.  E.  807;  and  a  court  of  equity  will  not  entertain 
a  suit  for  an  accounting  between  partners,  if  it  appears  that  the 
purpose  of  the  partnership  was  to  secretly  and  surreptitiously  pur- 
chase a  horse,  and  then  entice  a  third  person  to  make  a  wager  on 
a  horserace:  Morrison  v.  Bennett,  20  Mont.  560,  52  Pac  553.  No 
enforceable  right  can  be  predicated  upon  an  agreement  of  partner- 
ship, the  effect  of  which  is  to  stifle  or  diminish  competitive  bidding 
on  public  work  and  to  perpetrate  a  fraud  on  public  officers:  Hunter 
V.  Pfeiffer,  108  Ind.  197,  9  N.  E.  124.  A  contract  of  partnership 
between  common  carriers,  the  obvious  purpose  of  which  is  to  sup- 
press or  limit  competition,  and  to  establish  rates  without  regard 
to  their  reasonableness,  id  contrary  to  public  policy,  and  void,  and 
«fBe  partner  claiming  to  have  performed  his  part  of  such  contract 
cannot  maintain  suit  to  enforce  a  division  of  the  earnings  by  an- 
other partner:  Chicago  etc.  By.  Co.  v.  Wabash  etc.  By.  Co.,  61 
Fed.  993.  A  partnership  agreement  made  in  one  state  to  gamble 
in  the  legalized  lotteries  of  another  state,  is  void  in  the  former  state, 
und  no  action  can  be  based  or  maintained  thereon:  Goodrich  y. 
Houghton,  134  N.  Y.  115,  31  N.  E.  516.  And  even  though  such 
Agreement  is  entered  into  in  a  state  where  it  is  legal,  it  eannot  b» 
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cnfoTced  or  adminifltered  in  another  state.  Hence,  a  bill  bj  a  part* 
aer  of  a  letter/  firm  against  hit  copartners  f  or  discovery,  a  sale  ot 
the  property  and  a  distribution  of  the  proceeds  will  not  be  enter- 
tained: Watson  ▼.  Murray,  23  N.  J.  Eq.  257.  An  action  to  adjust 
the  differences  of  partners  who  have  engaged  in  an  unlawful  plot 
to  adTanee  the  price  of  an  article  of  food,  will  not  be  entertained 
by  the  courts:  Leonard  ▼.  Poole,  114  N.  Y.  371,  11  Am.  St.  Bep. 
667,  21  N,  £.  707.  A  bill  in  equity  cannot  be  maintained  by  one 
partner  in  an  illegal  partnership  for  trading  with  the  inhabitants 
of  states  declared  in  insurrection  against  the  United  States,  for  an 
accounting  of  resulting  profits:   Snell  v.  Dwight,  120  Mass.  9. 

Grain  dealers  in  a  certain  town  entered  into  a  partnership,  pur- 
porting to  deal  in  grain,  but  the  real  object  was  to  form  a  secret 
combination  to  control  the  grain  trade,  and  to  suppress  competition, 
and  it  was  held  that  such  partnership  was  against  public  policy, 
snd  that  no  action  could  be  maintained  to  compel  an  accounting 
«f  the  profits  thereof:  Craft  ▼.  McConoughy,  79  QL  846,  22  Am. 
Bep.  171. 

Plaintiff  and  defendant  agreed  as  partners  not  to  bid  against 
each  other  for  a  goyemment  contract  to  be  given  to  the  lowest  bid- 
der, and  to  share  the  profits  of  the  contract  when  given  to  one  of 
them,  but  it  was  held  that  such  an  agreement  of  partnership  was 
opposed  to  public  policy,  and  that  no  action  could  be  maintained  for 
am  aeeounting  of  profits:  King  t.  Winants,  71  N.  C.  469,  17  Amu 
Sep.  11. 

n.    Illegality  of  PartnenOiip  as  Defense  to  Acoounttng. 

In  the  ease  of  Brooks  v.  Martin,  2  Wall  70,  it  was  determined 
tkat  after  a  partnership  confessedly  against  public  policy  has  been 
carried  out  and  money  contributed  by  one  of  the  partners  has  passed 
into  other  firms,  and  the  results  of  the  contemplated  operation  are 
completed,  a  partner  in  whose  hands  the  profits  are  cannot  refuse 
to  account  for  and  divide  them  on  the  ground  of  the  illegal  char- 
acter of  the  original  partnership.  This  decision  was  one  of  ex- 
pediency rather  than  of  law^  and  it  has  been  distinguished  and 
eritieised  in  so  many  well-considered  cases  that  only  a  tattered 
fragment  or  remnant  remains,  and  in  fact  it  may  be  said  to  have 
been  directly  overroled  in  McMullen  ▼.  Hoffman,  174  IT.  S.  639, 
19  Sup.  Ct.  Bep.  839,  where  it  was  decided  that  the  court  would! 
not  lend  its  assistance  in  any  way  toward  carrying  out  the  terms 
of  an  illegal  contract  of  partnership,  nor  would  it  or  any  other 
court  enforce  any  alleged  rights  directly  springing  from  such  a  con- 
tract, and  that,  while  distinguishing  the  case  of  Brooks  v.  Martin, 
2  Wall.  70,  from  the  case  under  consideration,  the  court,  taking 
that  ease  into  due  consideration,  will  not  extend  its  authority  at 
all  beyond  the  facts  therein  stated:  McMullen  v.  Hoffman,  174  U.  & 
668,  19  Am.  St,  Bep.  839.  The  case  of  Brooks  v.  Martin,  2  WalL 
70,  has  been  followed  to  some  extent,  and  its  ruling  adopted  in  a 
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few  fllj  eonflidered  cases.  These  cases  hold  that  a  partner  is  liabW 
t(y  aeeount  to  his  associates  for  money  paid  under  an  illegal  bat 
completed  contract  of  partnership,  and  cannot  set  up  the  illegality 
of  the  partnership  as  a  defense:  Wann  v.  Kelly,  2  McCrary,  628^ 
5  Fed.  584.  In  Texas  the  ruling  made  in  Brooks  v.  Martin,  2  WalL 
70,  has  been  adhered  to  with  startling  tenacity,  although  acknowledg- 
ment is  made  that  such  ruling  has  been  seriously  questioned  by 
other  courts  of  great  dignity  and  standing.  The  rule  prevailing  in 
Texas  until  a  late  date  has  been  that  when  an  illegal  partnership 
enterprise  has  been  completed,  one  partner  cannot  refuse  to  ac- 
count to  the  other  for  the  profits  on  the  ground  of  the  illegality 
of  the  partnership  objects:  Pfeiffer  v.  Maltby,  38  Tex.  524;  De 
Leon  V.  Trevino,  49  Tex.  88,  30  Am.  Eep.  101;  Pfeiffer  v.  Maltby, 
54  Tex.  454,  S8  Am.  Bep.  631.  This  doctrine  has  recently  been 
repudiated  in  Texas,  as,  a:fter  an  attempt  to  distinguish  the  fore- 
going cases  it  was  decided  in  .Wiggins  ▼.  Bisso,  92  Tex.  219,  71 
Am.  St.  Bep.  837,  47  8.  W.  637,  that  the  courts  cannot  aid  in  the 
enforcement  of  contracts  clearly  illegal,  whether  they  are  executory 
or  fully  executed.  Hence,  in  an  action  between  partners  for  the 
recovery  of  the  alleged  profits  of  a  business  fully  completed^^  an 
answer  that  such  partnership  was  formed  for  the  purpose  of  pro- 
curing an  unlawful  contract  out  of  which  such  profits  arose  is  not 
subject  to  general  demurrer  on  the  ground  that  from  the  pleading 
the  contract  appears  to  bear  a  date  prior  to  that  of  the  formation 
of  the  partnership.  In  such  action  an  answer  aUeging  the  illegality 
of  the  partnership  presents  a  defense:  Wiggins  y.  Bisso,  92  Tex. 
219,  71  Am,  St  Eep.  837,  47  S.  W.  637. 

The  doctrine  of  Brooks  ▼.  Martin,  2  WalL  70,  has  been  adopted 
in  Florida,  where  it  was  held,  on  the  authority  of  that  and  an  early 
Texas  case,  that  when,  in  an  illegal  venture,  profits  have  been 
made,  an  account  may  be  had  in  equity  by  one  partner  against  the 
other,  who  has  them  and  is  seeking  to  appropriate  them  to  himself, 
and  when  there  has  been  a  loss  in  the  venture,  an  adjustment  of 
accounts  between  the  partners,  and  an  obligation  given  by  the 
debtor  partner  to  the  other,  an  action  may  be  maintained  on  such 
obligation:  Crescent  Ins.  Go.  v.  Bear,  23  Fla.  50,  11  Am.  St.  Bep. 
331,  1  South.  318.  The  true  rule  being,  as  we  have  shown,  that 
neither  a  court  of  law  or  equity  will  lend  its  aid  in  the  settlement 
or  adjustment  of  the  affairs  of  a  partnership  formed  for  an  nn* 
lawful  purpose,  whether  such  affairs  are  fully  completed  or  not,  and 
that  the  courts  will  not  give  relief  to  either  partner  against  the 
other  founded  on  transactions  arising  out  of  such  partnership,  whether 
for  profits,  losses,  expenses,  contribution  or  reimbursement,  it  musi 
necessarily  follow  that  a  partner  in  such  a  partnership  may  set  up 
its  illegality  as  a  defense  in  any  action  sought  to  be  maintained  by 
his  partner  against  him  on  account  of  some  transaction  of  the  pan- 
nership,  and  this  has  been  expressly  announced  in  many  well-con- 
gidered  cases.    Thus,  in  McMullen  v.  Hoffman,  174  U.  S.  669,  19  Sup. 
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Ct.  Bep.  SS9f  it  was  said:  "We  must  take  the  whole  agreement, 
and  remember  that  the  action  is  between  the  original  parties  tu  it; 
that  there  is  no  collateral  contract  and  no  new  consideration,  and 
BO  liability   of  a  third   party.    The  partnership  is  but   a  portion 
of  the  whole  agreement.    We  must  therefore   come    back    to    the 
pre/position  that  to  permit  a  recovery  in  this  case  is,  in  substance 
to  enforce   an  illegal   contract,  and   one  which   is   illegal  because 
it  is  against  public  policy  to  permit  it  to  stand.    The  court  refuses 
to  enforce  such  a  contract,  and  it  permits  defendant  to  set  up  its 
Illegality,  not  ant  of  any  regard  for  the  defendant  who  sets  it  up, 
but  only    on   account   of   the   public   interest.    It   has   been   often 
stated  in  similar  cases  that  the  defense  is  a  very  dishonest  one, 
and  it  lies  ill  in  the  mouth  of  the  defendant  to  allege  it,  and  it 
is  only  allowed  for  public  considerations  and  in  order  the  better 
ia  secure  the  public  against  dishonest  transactions."    In  an  action 
between  partners  for  the  recovery  of  the  profits  of  a  partnership 
bnsiness,  an  answer  alleging  the  illegality  of  the  partnership  pre- 
sents a  defense:   Wiggins  v.  Bisso,  92  Tex.  219,   71  Am.  St.  Bep. 
.  837,  47  8.  W.  037.    Courts  of  justice  will  not  enforce  the  execution 
ot  an  illegal  partnership  contract,  nor  aid  in  the  division  of  the 
profits   of     an    illegal    transaction    between    the    associates,     and 
such  illegality  may  be  set  up  by  one  of  them  in  a  suit  against  him 
by  another  as  a  defense  thereto:  Goodrich  v.  Tenney,  14A  111.  422, 
36  Am.  8t.  Bep.  459,  33  N.  E.  44.    The  defense  that  a  partnership 
Or  association  was  formed  for  an  illegal  purpose,  when  that  fact 
does  not  appear  on  the  face  of  the  complaint,  may  be  interposed 
hj  answer:   Jackson  v.  Brick  Assn.^  53  Ohio  St.  303,  5S  At".  Bt. 
Bep.  638,  41  N.  E.  257. 

m.    Paxtnenbip  Partly  Legal.  ^ 

If  part  of  a  partnership  is  legal  and  part  illegal,  the  court  may 
take  charge  of  the  legal  part  and  appoint  a  receiver  therefor,  in 
in  action  to  settle  the  partnership  affairs:  Anderson  v.  Powell,  44 
Iowa,  20.  But  an  action  by  one  partner  against  another  in  respect 
to  profits  realized  on  dealings  of  a  lawful  character,  when  such 
dealings  are  so  blended  with  illegal  partnership  dealings  that  it  is 
impossible  to  so  separate  one  class  from  the  other,  that  effect  can 
be  given  to  the  legal  transactions  alone:  Lane  v.  Thomas,  37  Tex. 
157. 

IV.    Oonvezsion  by  One  Partner. 

If  partners  are  engaged  in  an  unlawful  business,  one  partner  is 
Bot  permitted  to  convert  to  his  own  use  the  unlawful  partnership 
property  without  liability  to  his  copartner,  and  in  such  ease  the 
illegality-  of  the  partnership  is  no  defense:  Gilliam  y.  Brown,  43  Miss. 
641;  Howe  T.  JoUy,  68  Miss.  32S,  8  South.  513. 
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JONES  T.  COMMONWEALTH. 

[112  Ky.  689,  66  a  W.  633.] 

BOBBEB7. — Snatdilng  or  Jerking  a  Pocketbook  from  th* 
hand  of  another  so  quickly  that  the  latter  has  no  chance  to  aetivelj 
resist  eonstitntes  a  taking  by  force  or  violence,  and  anthorixea  a 
eonyiction  of  robbery  against  the  taker,    (p.  883.) 

Lafferty  &  King,  for  the  appellant 

B.  J.  Breckmridge,  attorney  general,  and  M.  Breckmiidge, 
for  the  appellee. 

^^  GTJFFT,  0.  J.  The  appellant  was  indicted,  tried  and 
convicted  in  the  Harrison  circuit  court  under  an  indictment  for 
robbery.  The  specifications  in  the  indictment  are  as  follows: 
''Did  feloniously  take  a  pocketbook  and  seven  dollars  in  money, 
the  personal  property  of  Esau  Eckler,  from  his  presence,  and 
against  his  will,  by  violence,  and  putting  him  in  fear  of  some 
immediate  injury  to  his  person.**  A  jury  trial  resulted  in  a 
verdict  and  judgment  sentencing  the  appellant  to  the  peniten- 
tiary for  two  and  one-half  years.  The  verdict  reads  as  fol- 
lows: "We,  the  jury,  find  the  defendant  guilty,  and  fix  his 
punishment  at  two  and  one-half  years  in  the  penitentiary.  Dow 
Holten,  Foreman.** 

The  grounds  relied  upon  for  a  new  trial  are  because  the 
^^  court  misinstructed  the  jury,  or  refused  to  properly  instruct 
the  jury,  and  because  the  verdict  was  against  the  law  and  evi- 
dence. At  the  conclusion  of  the  testimony  for  the  common- 
wealth the  appellant  asked  for  peremptory  instruction,  which 
was  refused  by  the  court.  No  evidence  was  offered  by  the  de- 
fendant. The  courty  in  its  first  instruction,  substantially  in- 
structed the  jury  that  ''if,  from  all  the  evidence,  they  believed 
beyond  a  reasonable  doubt  that  the  defendant,  before  the  finding 
of  the  indictment,  and  prior  to  March  1,  1901,  did  feloniously 
take  a  pocketbook  and  seven  dollars  in  money,  or  any  part 
thereof,  the  personal  property  of  Esau  Eckler,  from  his  presence, 
and  against  the  will  of  said  Eckler,  by  violence  or  putting  said 
Eckler  in  fear  of  some  immediate  injury  to  his  person,  they 
should  find  the  defendant  guilty,  and  fix  his  punishment  at 
confinement  in  the  penitentiary  for  not  less  than  two  years  nor 
more  than  ten  years,  in  their  discretion,  governed  by  the  proof.*^ 
The  second  instruction  was  in  regard  to  petit  laroeny.  The 
third  instruction  was  to  the  effect  that,  if  the  jury  believed  the 
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defendant  guilty  beyond  a  reasonable  donbt^  but  entertained  a 
reasonable  doubt  as  to  the  degree  of  his  guilt,  they  should  find 
him  guilty  of  petit  larceny  only.  The  fifth  instruction  was  to 
the  effect  that  if,  upon  the  whole  case,  the  jury  entertained 
a  reasonable  doubt  of  the  guilt  of  the  defendant  having  been 
proven,  they  should  acquit  him.  The  contention  of  appellant 
is  that  there  was  no  evidence  tending  to  prove  that  the  appel- 
lant committed  the  offense  of  robbery.  The  evidence  as  to  the 
taking  of  the  pocketbook  in  question  was  given  by  Esau  Eckler, 
and  is  in  words  as  follows :  ''I  am  acquainted  with  Mat  Jones, 
the  defendant  I  have  known  him  for  several  years.  Some 
time  in  December,  1900,  shortly  before  Christmas — ^I  think  it 
was  on  court  day — Mat  Jones  came  up  to  me  at  the  comer  of 
Main  ••^  and  Pike  streets,  in  Cynthiana,  Harrison  county,  Ken- 
tucky, about  4  o'clock  in  the  afternoon.  I  think  it  was 
about  iliat  time  for  the  4  o'clock  train  was  just  blowing.  I 
asked  Jones  if  he  had  seen  my  son,  James  Eckler.  He  said 
that  he  had  and  that  he  would  take  me  to  him  if  I  would  go. 
I  told  him  I  would,  as  I  wanted  to  get  him,  and  go  home.  We 
then  walked  north  on  Main  street  a  short  distance  below  where 
the  new  church  was  being  huilt,  and  to  the  head  of  the  alley. 
Jones  then  asked  me  if  I  would  change  a  quarter  for  him,  and 
I  told  him  I  thought  I  could,  and  took  my  pocketbook  from  my 
pocket,  which  was  a  leather  pouch,  or  'ridicule,'  as  I  called  it, 
closing  by  means  of  a  draw-string.  I  held  the  book  in  my  left 
hand^  and  put  my  right  hand  into  it  and  drew  out  a  dime,  and 
just  as  I  was  putting  my  hand  in  the  book  a  second  time  Jones 
reached  over  and  took  tibie  book  from  my  hand,  and  ran  up  the 
alley.  I  called  to  him  to  stop  with  my  pocketbook,  but  he 
didn't  stop.  I  had  about  seven  dollars  in  the  book  and  my  tax 
receipt.  I  had  paid  my  taxes  that  day."  On  cross-examination 
Eckler  testified  as  follows :  '^I  was  holding  my  pocketbook  in  my 
left  hand,  and  had  my  right  hand  in  it,  and  Jones  grabbed  it  out 
of  my  hand,  and  ran  up  the  alley."  There  was  other  testimony 
tending  to  show  that  the  appellant  really  had  the  pocketbook  in 
his  possession,  but  no  witness  testified  about  the  transaction  of 
taking  except  Eckler.  Counsel  for  appellant  cites  many  au- 
thorities showing  that  there  must  be  some  force  used  in  the  tak- 
ing of  the  property,  or  that  the  injured  party  must  have  been 
put  in  some  fear.  It  may  be  conceded  that  the  authorities  sus- 
tain this  contention  of  appellant^  but  it  is  the  contention  of 
appellee  that  the  facts  and  circumstances  proven  in  this  case 
flnatain  the  verdict,  and  that  the  jury  were  authorized  under  the 
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evidence  to  find  the  defendant  guilty  of  the  charge  of  robbery, 
and  cites  ®®^  several  decisions  of  this  court  In  support  of  his 
contention.  In  Williams  v.  Commonwealth^  20  Ky.  Law  Bep, 
1850,  50  S.  W.  240,  the  court  had  under  consideration  the  law 
governing  the  oflfense  of  robbery.  The  injured  party  in  tills  case 
testified  as  follows:  *T[  was  standing  with  my  back  to  this  col- 
ored man,  and  he  got  behind  me  and  wrenched  the  pocketbook 
out  of  this  [left]  hand;  and,  of  course,  he  being  stronger  than 
I,  I  had  to  give  way  to  him,  and  let  him  have  if  On  croa^ 
examination  she  said :  ''No,  because  you  do  not  know  more  thm 
just  take  it  from  your  hand.  That  man  took  it  by  main  force 
from  my  hand/*  The  court,  in  discussing  the  testimony,  said: 
''The  crime  of  robbery  in  this  state  is  the  same  as  at  common 
law.  The  statute  does  not  attempt  to  define  the  crime;  only 
provides  the  penalty.  We  are  clearly  of  the  opinion  that  the 
testimony  of  the  commonwealth,  if  true,  showed  that  the  crime 
of  robbery  had  been  committed.*'  In  Davis  v.  Commonwealth, 
21  Ky.  Law  Rep.  1295,  54  S.  W.  959,  this  court  again  had  under 
consideration  the  offense  in  question.  In  discussing  the  case 
it  said:  "It  will  be  observed  that  the  snatching  of  the  money 
from  Barton's  hand  was  excluded  from  the  jury  by  the  second 
instruction,  as  evidence  of  actual  violence.  We  think  this  fact 
was  evidence  to  go  to  the  jury,  and  they  should  have  been  in- 
structed to  convict  if  the  money  was  taken  against  Barton's  will 
by  actual  force."  In  Blanton  v.  Commonwealth,  22  Ky.  Law 
Eep.  516,  58  S.  W.  422,  the  court,  in  discussing  the  offense  of 
robbery,  said:  "The  taking  must  be  by  violence,  or  by  putting 
the  owner  in  fear;  but  both  of  these  circumstances  need  not 
concur:  Williams  v.  Commonwealth,  20  Ky.  Law  Rep.  1850, 
60  S.  W.  240.  Tinder  the  rule  announced  in  this  case,  and  the 
authorities  cited  therein,  the  indictment  is  sufficient.  It  was 
held  in  the  same  case  that  to  snatch  a  pocketbook  from  another's 
hand  was  robbery,  and  in  Snyder  v.  Commonwealth,  21  Ky.  Law 
Rep.  1538,  55  S.  W.  679,  it  ^^  was  held  that,  if  the  victim 
was  pushed  or  shoved  about  by  the  pickpocket  or  his  associate 
for  the  purpose  of  diverting  his  attention,  and  the  crime  is  then 
accomplished,  it  is  robbery,  even  if  the  victim  is  at  the  time  un- 
aware of  his  loss."  This  court,  in  the  recent  case  of  Common- 
wealth V.  Davis  (filed  January  10, 1902),  23  Ky,  Law  Bep.  1717, 
66  S.  W.  27,  had  under  consideration  the  crime  of  robbery. 
After  stating  the  case,  the  court  said :  "The  prosecuting  witness 
testified  that  she  was  walking  along  Fourth  street  about  1 
o'clock  in  the  daytime;  that  she  saw  two  boys  in  a  yard  of  an 
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empty  house;  that,  after  she  passed  beyond,  one  of  them 
slipped  up  behind  her,  grabbed  her  purse  which  she  was  carry- 
ing  in  her  hand,  and  that  she  resisted  with  all  her  force,  but 
that  he  slipped  one  of  his  hands  over  her  wrist,  and  wrenched 
her  pocketbook  out  of  her  hand  with  his  other  hand ;  and  that 
it  contained  ten  dollars;  and  that  the  boy  ran  off  with  it,  she 
pursuing.'*  The  court  then  proceeded  to  refer  to  the  facts  which 
in  law  constitute  robbery^  which  are  stated  substantially  as  con- 
tended for  by  appellant.  The  court  then  said:  'It  is  not  so 
much  the  extent  and  d^ree  of  violence  which  makes  the  crime 
as  the  success  thereof.  Any  force  which  is  sufficient  to  take 
the  property  against  the  owner's  will  is  aU  that  is  necessary  to 
make  up  tiie  crime  of  robbery.**  Under  the  Civil  Code  of  Prac- 
tice this  court  cannot  reverse  a  judgment  of  conviction  if  there 
be  any  evidence  tending  to  establish  the  guilt  of  the  accused. 
In  this  case  it  must  be  conceded  that  the  snatching  of  the  pocket- 
book  from  the  hand  of  Eckler  required  some  force  or  violence, 
and  the  jury  might  perhaps  infer  from  all  the  statements  of 
the  witness  that  he  was  put  in  some  fear,  else  he  would  have 
made  greater  effort  to  recapture  his  money;  hence  it  seems 
to  us  that,  taking  all  the  testimony  introduced  in  this  case,  there 
was  evidence  tending  to  show  that  the  appellant  took  the 
pocketbook  and  money  by  violence,  and  probably  put  the 
in  some  fear.  It  is  true  that  the  witness  did  not  state 
that  he  was  put  in  fear,  nor  that  he  tried  to  hold  onto  the  pocket- 
book  ;  he  does  not  appear  to  have  been  asked  specially  on  these 
points;  in  fact,  the  snatching  or  grabbing  and  jerking  of  pocket- 
book  out  of  the  witness'  hand  was  probably  done  so  quickly  that 
he  had  no  chance  to  actively  resist;  and,  if  this  be  true,  we  think 
such  taking  or  snatching  must  be  construed  as  taking  by  vio- 
lence or  force.  It  results  from  the  foregoing  that  the  court 
did  not  err  in  respect  to  the  giving  or  refusing  of  instructions. 
For  the  reasons  indicated,  the  judgment  is  affirmed. 


The  Offence  of  RohJtery  is  not  committed  by  the  mere  taking  or 
anatehing  of  property  from  the  person  of  another;  but  if  violence  is 
done  to  the  person  at  the  thne  of  the  snatching,  the  crime  may 
amount  to  rtrbbery:  See  the  monographic  note  to  State  v.  Me- 
Cnne,  70  Am.  Dec.  184,  185;  Smith  v.  State,  117  Qa.  820,  97  Anu 
BL  Bep.  166,  43  a  E.  736. 
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RBID'S  ADMINISTEATOE  v.  BENQR 

[112  Kj.  810,  66  &  W.  997.] 

\7IZJiS— Llinltatioii8.^A  will  maj  be  probated  at  anj  timtt 
within  ten  years  after  the  death  of  the  testator,  under  the  Ke&^ekj 
fltatnte.    (p.  835.) 

WHJ^a— Vesting  of  Estate  under— IMay  in  Probating^— The 
estate  of  a  devisee  under  a  will  vests  at  the  time  of  the  testator's 
death,  although  the  will  is  not  probated  until  seven  jears  there- 
after, and  to  devest  such  title  there  must  be  either  eonvoTance, 
prescription   or  estoppeL    (p.   836.) 

ESTOPFEIr— Ignorance^— A  person  eanaot  be  charged  with 
fraud  or  held  to  be  estopped  where  he  is  ignorant  of  the  truth  and 
does  no  act  of  any  nature,     (p.  d37.> 

wnJiS— Estoppel  Against  I>evlflee.^The  act  of  a  testator 
in  not  disclosing  to  some  person  the  place  where  his  will  could  be 
found,  thua  causing  a  long  delay  in  having  it  probated  after  his 
death,  does  not  create  an  estoppel  against  his  devisee,     (p.  837.) 

WHU^Delay  in  Probating— Estoppel  Against  Devisee.— If 
a  will  is  not  probated  for  several  years  after  the  death  of  the  testae* 
tor,  because  of  the  ignorance  of  the  interested  parties  of  its  exists 
ence,  and  an  only  heir  has  taken  possession  of  the  testator's  estate 
and  executed  a  mortgage  thereon,  the  devisee  named  in  the  will 
is  not  estopped  to  claim  and  take  the  land  as  against  such  mOTtgageiu 
(pp.  387,  338.) 

J.  D.  Black,  for  fhe  appellant 
D.  K.  Bawlings,  for  the  appellee. 

«*»  WHITE,  J.  In  October,  1888,  T.  T.  Eeid  died  in  Clay 
oonnty  never  having  married  or  had  issue.  His  only  heir  at 
law  was  J.  W.  Beid,  Sr.,  his  father,  the  mother  having  died 
prior  to  the  death  of  T.  T.  Eeid.  After  the  death  of  T.  T. 
Beid,  his  father,  as  heir  at  law,  took  possession  of  the  real  es- 
tate left  by  T.  T.  Beid,  containing  probably  three  hundred 
acres.  In  April,  1890,  J.  W.  Eeid,  Sr.,  borrowed  of  appellee, 
E.  J.  Benge,  six  hundred  dollars,  and  to  secure  its  repayment 
executed  a  mortgage  on  the  tract  of  land  that  had  formerly  been 
owned  by  T.  T.  Eeid,  and  which  J.  W.  Eeid,  Sr.,  then  thought 
he  had  inherited  from  his  son  T.  T.  Eeid.  This  mortgage  was 
properly  executed,  delivered,  and  put  to  record  in  the  proper 
oiBce.  After  the  execution  and  delivery  of  this  mortgage  to 
appellee,  the  mortgagor,  J.  W.  Eeid,  Sr.,  died,  and  administra- 
tion was  had  on  his  estate  by  J.  W.  Eeid,  Jr.  The  appellee 
instituted  this  action  to  collect  her  debt  of  six  hundred  dollar? 
from  the  estate  of  J.  W.  Eeid,  Sr.,  and  to  enforce  her  mortgage 
lien  on  the  tract  of  land.    The  administrator  and  heirs  at 
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l»w  of  J.  W.  Beid,  St.,  were  all  made  parties.  To  this  action 
certain  of  the  children  of  J.  W.  Beid,  Sr.,  brothers  and  sisters 
of  T.  T.  Beid,  deceased,  filed  answer,  being  already  parties 
hereto,  and  denied  that  at  the  date  of  the  execution  of  the  mort- 
gage by  J.  W.  Beid,  Sr.,  to  appellee,  or  at  all,  the  said  J.  W. 
Beid,  Sr.,  had  titie  to  the  land,  or  that  the  same  ever  descended 
to  him  from  his  son  T.  T.  Beid,  their  brother.  They  pleaded 
that  at  the  r^nlar  term  of  the  Clay  county  court  in  May,  1895, 
there  was  produced  and  probated  the  will  of  T.  T.  Beid,  by 
which  will  the  land  mortgaged  was  devised  to  them  in  conjunc- 
tion with  their  father,  J.  W.  Beid,  Sr. ;  that  is  to  say,  the  father 
was  devised  one-fourtii  the  land,  and  the  other  three-fourths  to 
appellants,  his  brothers  and  sisters.  Appellants  therefore  de- 
nied appellee's  right  ®^  to  a  lien  upon  the  land,  at  least  to  the 
extent  of  their  interest — three-fourths— derived  under  the  will 
of  T.  T.  Beid.  By  reply  the  existence  and  probate  of  the  will 
was  formally  denied.  The  only  proof  taken  was  that  of  ap- 
pellee, who,  if  competent  for  any  purpose  established  the  just- 
ness of  her  claim  against  J.  W.  Beid,  Sr.,  which  was  never  an 
issue,  and  her  entire  ignorance  of  the  will  of  T.  T.  Beid  until 
it  was  probated  in  1895,  more  than  five  years  after  she  had 
loaned  the  money  to  J.  W.  Beid,  Sr.,  and  accepted  the  mortgage 
aa  security.  With  this  proof  and  the  copy  of  the  probated  will 
and  orders  of  the  county  court  the  case  was  submitted  for  fibial 
hearing.  The  court  adjudged  to  appellee  a  lien  on  the  whole 
of  the  land  to  satisfy  her  debt,  and  decreed  a  sale  thereof,  and 
to  reverse  that  judgment  this  appeal  is  prosecuted. 

It  may  he  said  at  the  outset  that  there  is  no  pretense  or 
plea  that  the  devisees  (appellants)  were  guilty  of  any  fraud  by 
aappressing  the  will,  or  in  fact  knew  that  such  paper  existed  till 
long  after  the  execution  of  appellee's  mortgage.  It  seems  to 
be  conceded  that  all  parties  acted  in  good  faith  upon  the  facts 
88  they  knew  them.  The  question,  then,  presented  for  our  con- 
sideration, is:  Is  the  equity  of  appellee,  acquired  under  the 
mortgage  executed  by  J.  W.  Beid,  Sr.,  when  all  parties  believed 
he  was  the  legal  owner  by  reason  of  being  heir  at  law,  and  five 
years  before  the  discovery  of  the  will  of  T.  T.  Beid  superior  to 
the  legal  titie  of  the  devisees  under  the  will?  It  is  conceded 
that  no  statute  of  limitation  applies  to  bar  appellants'  right  to 
recover,  for  it  is  well  settled  in  this  state  that  a  will  may  be 
probated  at  any  time  within  ten  years  after  the  death  of  the 
testator:  Allen  v.  Froman,  96  Ky.  313,  16  Ky.  Law  Bep.  634, 
28  S.  W.  497.    The  will  in  the  case  at  bar  was  probated  seven 
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years  after  testator's  death.  There  is  no  pka  of  fraud  either 
in  suppressing  the  will  or  in  ^"^  inducing  the  appellee  to  part 
with  her  money  on  the  faith  of  the  mortgage  security  by  any 
of  the  appellants^  at  least  with  any  knowledge  or  information 
of  their  rights  in  the  land.  As  we  understand  the  oontention 
of  counsel^  his  position  is  that  by  reason  of  the  negligence  of 
testator  in  so  placing  his  will  as  not  to  be  found  for  seven 
years  after  his  death,  though  this  may  not  have  been  actually 
intended,  and  by  reason  of  laches  of  appellants,  devisees  there- 
under, in  not  producing  the  will,  the  appellee  has  acquired  an 
equitable  claim  superior  to  the  legal  title  under  the  wilL  By 
section  16,  chapter  113,  of  the  General  Statutes,  in  force  at  the 
death  of  T.  T.  Beid^  it  is  provided  that  the  will  speaks  aa  of 
the  testator's  death,  unless  a  contrary  intent  appear  by  the  will : 
Alexander  v.  Waller,  6  Bush,  330.  It  was  held  as  far  back  as 
1827  in  the  case  of  In  re  Payne's  Will,  4  T.  B.  Hon.  423,  that 
the  interest  of  a  devisee  vested  the  instant  of  testator's  death, 
and  was  not  lost  by  destruction  of  the  will  before  probate. 
This  case  has  never  been  questioned  in  this  state,  so  far  as  we 
are  informed.  Applying  that  rule  here,  it  is  dear  that  at  the 
death  of  T.  T.  Beid,  in  1888,  the  appellants,  devisees  under 
his  will,  had  a  vested  estate  in  his  lands,  as  the  will  provided. 
To  devest  them  of  this  title  there  must  be  either  conveyance, 
prescription,  or  estoppel  in  some  form.  It  is  not  pretended  that 
there  is  a  conveyance,  or  that  their  right  to  claim  under  the  will 
is  barred  by  any  statute  of  limitation.  An  estoppel  is  defined 
by  Bouvier  to  be  '^the  preclusion  of  a  person  from  asserting  a 
fact  by  previous  conduct  inconsistent  therewith  on  his  own  part 
or  the  part  of  those  under  whom  he  claims,  or  by  an  adjudica- 
tion upon  his  rights  which  he  cannot  be  allowed  to  call  in  ques- 
tion.'* Stephens  defines  ^'estoppel" :  '*A  preclusion  in  law  which 
,  prevents  a  man  from  alleging  or  denying  a  fact  in  consequence 
of  his  own  previous  act,  allegation,  ®^^  or  denial  of  a  contrary 
tenor."  Blackstone's  definition  is:  '^A  special  plea  in  bar,  which 
happens  where  a  man  has  done  some  act  or  executed  some  deed 
which  precludes  him  from  averring  anything  to  the  contrary." 
It  is  the  foundation  of  the  doctrine  of  estoppel  that  the  party 
estopped  has  designedly  so  acted  or  spoken  as  to  induce  others 
to  change  their  position  injuriously  to  themselves;  in  other 
words,  the  doctrine  of  estoppel  is  foimded  on  the  fraud  of  the 
party  who  is  held  estopped.  But,  to  be  guilty  of  fraud,  a  per- 
son must  knowingly  do  or  say  that  which  is  inconsistent  with 
honesty  and  truth,  or,  regardless  of  what  the  truth  may  b^  ii^ 
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^nee  a  peracm  to  act    There  can  be  no  case  loxind  where  any 
person  was  ever  charged  with  fraud  or  held  to  be  estopped  where 
he  was  ignorant  of  the  truth  and  did  no  act  at  all.    In  the 
case  at  bar  {he  devisees  nnder  the  will  of  T.  T.  Beid  did  noth- 
ingy  said  nofhing^  and  at  that  time  were  in  entire  ignorance  of 
file  existence  of  a  will,  or  that  they  had  any  rights  in  the  prop- 
erty.   In  fact,  if  there  was  no  will,  'which  they  then  believed 
to  be  the  truth,  they  knew  that  they  had  no  right,  title,  or  in- 
terest in  the  land.    They  knew  that  without  a  will  the  land 
descended  to  their  father,  J.  W.  Reid,  Sr.    There  can  be  no 
act  of  appellants  that  could  by  any  rule  of  law  be  held  to  estop 
them  from  claiming  under  the  will  of  T.  T.  Beid.    It  may  be 
said  that  a  person  may  speak  a  falsehood  or  act  a  falsehood, 
but,  if  lie  does  no  act,  and  remains  silent,  he  cannot  be  charged 
with  fraud  or  be  estopped  without  he  knew  the  truth  when  his 
nonaction  or  being  silent  is  said  to  have  induced  another  to  act 
ts  his  own  injury.    Likewise  there  can  be  no  estoppel  of  ap- 
pellants by  reason  of  the  act  of  the  testator  in  not  disclosing  to 
some  person  the  place  where  his  will  could  be  found.    He  was 
not  called  upon  to  publish  the  fact  that  he  had  made  a  will 
for  the  protection  of  appellee,  for  it  was  some  two  years  after 
aie  rp^  9£^  Beid's  death  that  appellee  had  any  claim  of  lien  upon 
the  land.    Surely,  a  dead  person  cannot  be  charged  with  neg- 
ligence, or  be  estopi>ed,  or  create  matters  of  estoppel  by  a  failure 
to  act  after  his  death;  yet  this  would  be  the  effect  of  holding 
that  appellants  are  chargeable  with  the  fact  that  the  will  was 
not  found  before  appellee's  mortgage  was  executed  by  reason  of 
some  act  or  omission  of  T.  T.  Beid.    There  seems  to  be  a  dearth 
of  authority  on  the  exact  question  here  presented.    After  dili- 
gent search  learned  counsel  for  appellee  finds  only  one  case 
that  approaches  the  question,  and  after  diligent  search  by  us  we 
have  failed  to  add  another.    The  case  found  is  Chadwick  v. 
Turner,  1  Ch.  App.  310.    There  the  court  held,  under  a  registra- 
tion sct>  that  after  six  months,  there  being  no  registration  of 
a  will,  the  devisee  would  take  subject  to  a  mortgage  executed 
by  the  heir  at  law.    The  case  cited,  coming  from  such  eminent 
authority,  would  have  great  weight  with  us  if  it  did  not  de- 
pend entirely  on  an  act  requiring  registration  of  wills.    But 
that  case  is  not  authorily  in  this  state  for  the  reason  that  here 
▼e  have  no  law  requiring  wills  to  be  registered  or  recorded 
within  any  given  time.    This  court  has  held  that  a  will  may 
be  probated  at  any  time  till  the  cause  of  action  to  probate  is 
barred  by  the  ten  year  statute  of  limitation.    There  is  no  stat- 
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xite  requiring  wills  to  be  registered  or  recorded  or  probated,  like 
there  is  of  conveyances;  and  in  the  absence  of  such  statute 
and  in  the  absence  of  fraud  in  suppression  or  destruction  of 
wills,  the  devisees  therein  take  the  property  when  the  will  i» 
probated,  which,  as  we  have  said,  may  be  at  any  time  within 
ten  years  from  the  testator's  death. 

We  conclude,  theref ore^  that  appellants  have  not  been  devested 
in  any  way  of  their  legal  title  to  the  three-fourths  of  the  land 
devised  by  T.  T.  Beid,  and,  not  having  been  devested,  ®*''  it  is 
superior  to  appellee's  mortgage;  wherefore,  for  the  reasons  in- 
dicated, the  judgment  is  reversed,  and  cause  remanded  for  judg- 
ment, with  decree  of  sale  in  favor  of  appellee,  Benge,  as  against 
one-fourth  the  land  embraced  in  the  mortgage  only,  and  for 
proceedings  consistent  herewith. 


A  Will  may  be  admitted  to  probate  at  any  time  after  the  testa- 
tor's death,  in  the  absence  of  any  statutory  limitation:  Shumway 
V.  Holbrook,  1  Pick.  116,  11  Am.  Dec.  15S;  Haddock  v.  Boston  etc 
B.  B.,  146  Mass.  155,  4  Am.  St.  Bep.  295,  15  N.  £.  495;  but  aet» 
done  and  rights  acquired  under  a  previous  grant  of  administration 
will  be  protected:  Bebhan  v.  Mueller,  114  111.  343,  55  Am.  Bep. 
869,  2  N.  E.  75. 

One  may  he  Estopped  by  his  silence:  Wampol  v.  Kountz,  14  8.  Dak. 
334,  86  Am.  St.  Bep.  765,  85  N.  W.  595.  But  silence,  in  order  to 
work  an  equitable  estoppel,  must  be  with  intent  to  mislead:  Maple 
T.  Eussart,  63  Pa.  St.  349,  91  Am.  Dee.  214;  Beaupland  v.  Me- 
Keen,  28  Pa.  St.  124,  70  Am.  Dec.  115.  See,  too,  Blodgett  v.  Perry, 
'  97  Mo.  263,  10  Am.  St.  Bep.  307,  10  8.  W.  891;  Traders'  Nat.  Bank 
T.  Sogers,  167  Mass.  315,  67  Am.  St.  Bep.  458,  46  N.  E.  923. 
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WOOD  V.  MAINE  CENTEAL  EAILEOAD  COMPANY. 

[98  Me.  98,  56  AtL  457.] 

OABBIEB  OF  PABSENGEBS— Saggage,  Duty  of  to  Transport, 

The  existence  of  the  relation  of  passenger  and  carrier  entitles  the 
passenf^er  to  have  his  personal  bagjo^se  transported  at  the  same  time 
'  without  additional  charge,     (p.   341.> 

CABBIEBS  OF  PASSEN0EBS--Bespon8ibi]lt7  of  for  Baggage* 
A  carrier,  with  respect  to  baggage  accompanying  a  passenger,  incur*, 
the  responsibility  of  a  common  carrier  of  merchandise,  and  is  liable 
as  an  insurer  of  the  baggage,  except  in  the  case  of  vis  major  or  tho^ 
publie  enemy,    (p.  841.) 

0ARKTF.Ti8  OF  PA8SEK0EBS— LUUlity  of  for  Baggage.^ 
If  a  passenger  does  not  accompany  his  baggage  in  its  transportation,, 
the  carrier  does  not  incur  the  liability  of  an  insurer  of  the  baggage^ 
unless  the  passenger's  failure  to  accompany  it  is  due  to  the  carrier 'ft 
fault,     (p.   341.)( 

OABBIEBS  OF  PASSEKOEBS  ^Baggage,  When  Liable  for 
Only  as  a  Gratuitous  Bailee. — If  a  carrier  receives  baggage,  under- 
standing that  it  will  go  forward  as  the  baggage  of  a  passenger,  but 
he  does  not  intend  to,  and  in  fact  does  not,  accompany  it,  the  car* 
rier  is  liable  only  bm  a  gratuitous  bailee,    (pp.  342,  343.) 

OABBIEBS  OF  PASSENGEBS*  When  not  Answerable  for  Bag- 
gage in  Their  Possession  as  Gratuitous  Bailees. — ^If  a  carrier  of  pas- 
sengers has  baggage  in  its  possession  as  a  gratuitous  bailee,  which 
it  deposits  in  an  ordinarily  well  constructed  baggage-room  with  doors 
and  windows  closed  in  the  ordinary  manner,  it  is  not  liable  for  the 
)osn  of  the  bacrf^age  through  the  felonious  entrance  of  a  thief  ef- 
fected by  breaking  a  pane  of  glass  in  one  of  its  windows,    (p.  848.) 

Action  for  the  loss  of  baggage  which  had  been  intrusted  by 

the  plaintiff  to  the  defendant  and   by  the  latter  carried  to  its 

destination   without  the   former  accompanying  it   and,  being 

^  there  deposited  in  its  baggage-room^  had  been  stolen  therefrom. 

W.  M.  Hilton,  for  the  plaintiff. 

N.  and  H.  B.  Cleaves,  S.  C.  Perry  and  H.  W.  Swasey,  for 
tiie  defendant. 
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••  WHITEHOUSE,  J.  In  this  case  the  first  count  in  the 
writ  sets  out  an  express  contract^  on  the  part  of  the  defendant 
«8  a  common  carrier,  to  transport  the  plaintifPs  tronk  with 
its  contents  safely  from  Portland  to  Wiseasset  and  there  to 
deliver  it  to  the  plaintiff.  The  second  is  on  an  alleged  contract 
by  the  defendant  as  a  warehouseman  to  receive  from  the  plain* 
ti9,  and  safely  keep  and  deliver  to  him  his  trunk  and  its  con- 
tents upon  demand.  The  defendant  pleads  to  the  first  count 
that  it  was  not  liable  to  plaintiff  as  a  common  carrier  for  the  loss 
^f  his  property,  and  to  tiie  second  count  that  as  a  warehouseman 
it  used  reasonable  and  ordinary  care  and  diligence  in  keeping 
ite  property;  and  that  the  defendant's  baggage-room  in  Wia- 
•casset  was  broken  open  and  entered  by  thieves  and  the  contents 
of  the  trunk  stolen  without  the  fault  of  the  defendant 

On  the  16th  of  June,  1902,  the  plaintiff  bouj^t  a  passenger 
^cket  from  Asbury  Park,  New  Jersey,  to  Boston,  and  had  his 
trunk  checked  through  to  Wiseasset,  Maine.  The  plaintiff  tes- 
tified that  he  paid  ^^  "an  additional  price,"  or  ''extra  charge* 
T>ver  and  above  the  price  of  his  ticket  to  have  the  trunk  checked 
through  to  Wiseasset,  but  he  was  unable  to  remember  whether 
this  "extra  charge''  was  seventy-five  cents  or  or  one  dollar  and 
twenty-five  cents.  The  check  found  on  the  plaintiff's  trunk 
was  the  ordinary  paper  check  usually  attached  to  trunks  of 
passengers  on  the  roads  over  which  this  trunk  was  carried. 
The  plaintiff  came  to  Boston  as  a  passenger  on  the  same  train 
with  the  trunk,  arriving  there  on  the  morning  of  June  17tfa« 
He  remained  in  Boston  the  entire  day  and  in  the  evening  con- 
tinued his  journey  by  boat  from  Boston  to  Bath.  There,  on  the 
morning  of  June  18th,  he  bought  a  ticket  on  which  he  traveled 
over  the  defendant's  railroad  from  Bath  to  Wiseasset,  arriving 
there  about  9 :30  in  the  forenoon  of  that  day.  In  due  course  of 
transportation  upon  the  check,  the  plaintiff's  trunk  had  reached 
Wiseasset  over  the  defendant's  railroad  from  Portland  at  2 :55 
in  the  afternoon  of  the  day  preceding,  but  no  one  appearing  there 
to  receive  it  on  its  arrival,  it  was  duly  deposited  in  the  baggage- 
room  with  other  baggage.  The  plaintiff  did  not  call  for  it  until 
the  afternoon  of  the  18ih  about  twenty-four  hours  after  its 
arrivaL 

It  is  contended  that  the  facts  thus  disclosed  are  insuflBdent 
to  establish  the  liability  of  the  defendant  as  a  common  carrier 
and  an  insurer  of  the  trunk,  and  that  it  can  only  be  be  liaUe 
either  as  a  gratuitous  bailee  or  as  a  warehouseman. 
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It  is  settled  and  familiar  law  respecting  public  carriers  of  pas- 
sengerSy  that  the  existence  of  the  relation  of  passenger  and  car- 
rier between  the  parties  entitles  the  passenger  to  have  his  per- 
sonal baggage  transported  at  the  same  time  without  any  ad- 
ditional charge  for  the  freight  No  separate  contract  is  re- 
qoired  for  the  carriage  of  mere  personal  baggage  which  is  ac- 
companied by  the  passenger  in  its  transportation.  The  fare  for 
the  transportation  of  the  passenger  includes  compensation  for 
the  carriage  of  the  baggage;  and  with  respect  to  such  baggage^ 
the  carrier  of  passengers  incurs  the  responsibility  of  common 
carriers  of  merchandise^  and  becomes  liable  as  an  insurer  of 
the  baggage,  except  in  cases  of  'Ms  major''  or  the  public  enemy. 
But  in  the  absence  of  any  special  agreement  therefor  the  carrier 
does  not  incur  this  liability  as  an  insurer  of  the  baggage,  unless 
the  passenger  accompanies  it  in  its  transportation  or  is  pre- 
vented from  so  ^*  doing' by  the  fault  of  the  carrier:  Wilson 
V.  Grand  Trunk  By.  Co.,  56  Me.  60,  96  Am.  Dec.  496,  67  Me. 
138, 2  Am.  Bep.  26 ;  Graflfam  v.  Boston  etc  B.  B.  Co.,  67  Me.  234. 
'*If,  therefore,  that  which  would  have  been  properly  baggage 
had  it  been  accompanied  by  the  owner  as  a  passenger  should 
by  accident  or  mistake  be  accepted  by  the  carrier  for  transpor- 
tation without  being  accompanied  by  the  owner,  and  when  he 
is  not  or  does  not  become  a  passenger,  the  carrier  would  not 
have  it  in  the  character  of  baggage,  and  would  not  be  respon- 
sible for  it  as  such For  although  the  measure  of  the 

liability  of  the  carrier  of  the  baggage  is  the  same  as  that  of 
the  common  carrier  of  goods  as  freight,  the  risk  incurred  by 
the  carrier  in  the  two  cases  is  not  always  the  same.  Where  the 
baggage  is  accompanied  by  the  owner,  as  the  carrier  has  the 
right  to  suppose  will  be  the  case,  emergencies  may  arise  in  which 
his  care  and  attention  to  it  may  preserve  it  from  loss ;  and  where 
hia  journey  has  been  safely  made,  the  carrier  may  at  once  de- 
liver to  him  his  baggage^' :  Hutchinson  on  Carriers,  sees.  701, 
702 ;  Collins  v.  Boston  etc.  B.  B.  Co.,  10  Cush.  506. 

In  Beers  v.  Boston  etc.  B.  B.  Co.,  67  Conn.  417,  52  Am.  St. 
Bep.  293^  84  Alt.  641,  the  defendant  company  received  from 
another  carrier  and  transported  the  plaintiff's  trunks  upon  the 
erroneous  assumption  created  by  the  checks  on  the  trunks  that 
they  were  the  personal  baggage  of  passengers  who  had  purchased 
tickets  over  the  defendant's  road  as  a  connecting  carrier.  In 
fact  the  owner  of  the  trunks  traveled  by  another  route,  but  sup- 
posed that  the  trunks  were  properly  checked.  The  court  held 
that  the  defendant  did  not  receive  the  tnmks  in  the  capacity  of 
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a  common  carrier  of  passengers  for  hire;  and  as  there  were  no 
passengers  accompanying  the  trunks  or  who  had  bought  tickets 
entitling  them  to  passage  with  their  trunks  over  defendant's 
road^  there  was  no  liability  of  the  defendant,  except  for  willful 
and  intentional  injury  to  tiie  trunks  in  its  possession.  So  in  the 
recent  case  of  Marshall  y.  Pontiac  etc  B.  B.  Co.,  126  Mich.  45^ 
85  N.  W.  242^  the  plaintiff  purchased  a  passenger  ticket  over  the 
defendant's  railroad  for  the  purpose  of  obtaining  a  check  upon 
which  his  trunk  was  forwarded  as  baggage^  without  any  intention 
of  accompanying  the  baggage  in  its  transportation.  He  made 
the  journey  to  his  destination  by  his  own  private  conveyance, 
but  in  the  meantime  ^^^  the  baggage  had  arrived  and  as  the 
owner  was  not  there  to  receive  it,  the  trunk  was  deposited  in  the 
baggage-room  used  for  that  purpose.  The  second  night  after 
the  arrival  of  the  tnmk,  the  baggage-room  was  feloniously  en- 
tered and  the  trunk  carried  away  by  thieves.  Some  four  months 
later  the  plaintiff  used  his  ticket  as  a  passenger  on  the  def  end- 
anfs  •  railroad.  The  court  held  that  the  plaintiff  was  not  a 
passenger  at  the  time  the  trunk  was  transported  over  the  road, 
and  that  at  the  time  it  was  stolen  from  the  baggage-room  the 
defendant  was  only  a  gratuitous  bailee,  and  not  being  guilty  of 
''gross  negligence^'  it  was  not  liable  to  the  plaintiff.  In  this  case^ 
however^  the  court  deemed  it  proper  to  close  the  opinion  with 
this  observation :  '^e  must  not  be  understood  as  holding  that 
it  is  absolutely  necessary  for  the  passenger  to  go  upon  the  same 
train  with  his  baggage  in  order  to  entitie  him  to  have  his  bag- 
gage taken  care  of  at  his  destination  by  the  railroad  company 
as  a  warehouseman.  Where  the  passenger  purchased  his  ticket 
with  the  bona  fide  intention  to  use  it,  but  without  fault  upon  his 
part,  did  not  accompany  it,  but  went  upon  a  following  train,  a 
different  case  is  presented." 

In  the  case  at  bar  it  satisfactorily  appears  from  all  the  evi- 
dence that  the  plaintiffs  trunk  was  received  by  the  carrier  in 
New  Jersey  in  the  ordinary  way  as  the  personal  baggage  of  a 
passenger,  in  the  expectation  that  it  would  be  accompanied  by 
the  owner.  It  is  true  that  the  plaintiff  testifies  that  he  paid  an 
*'extra  amount"  to  have  the  trunk  '^checked  through  to  Wiscas- 
set,"  but  he  is  unable  to  state  the  precise  amount  paid  for  that 
purpose,  and  he  recalls  no  conversation  between  the  checker 
and  himself  tending  to  show  that  the  trunk  was  to  be  forwarded 
as  freight  without  the  passenger.  He  received  only  the  ordinary 
passenger  check  for  the  trunk,  and  it  seems  probable  from  all' 
the  evidence  that  the  ''additional  price"  paid  by  him  was  only 
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the  ordinary  charge  for  the  transfer  of  the  baggage  of  passengers 
across  New  York  and  Boston.  The  conclusion  is  irresistible  that 
when  the  trunk  was  checked  at  Asbury  Park  both  the  parties  un- 
derstood that  it  was  to  go  forward  as  the  baggage  of  a  passenger. 
It  is  equally  clear  that  the  plaintiff  did  not  intend  to  accompany 
it  beyond  Boston,  and  it  is  admitted  that  he  did  not  in  fact  ac- 
oompany  it  over  any  part  of  the  defendant's  railroad. 

**^  It  is  accordingly  the  opinion  of  the  court  that  the  defend- 
ant did  not  incur  the  full  responsibility  of  a  common  carrier  of 
goods,  and  that  at  the  time  the  trunk  was  rifled  of  its  contents, 
the  defendant  was  only  liable  as  a  gratuitous  bailee. 

But  with  respect  to  its  manner  of  storing  and  keeping  the 
trunk,  the  evidence  fails  to  show  that  the  defendant  was  guilty 
of  any  negiligence  which  would  render  it  liable,  as  a  gratuitous 
bailee,  to  compensate  the  plaintiff  for  the  loss  of  baggage  taken 
from  its  custody  by  shop-breakers  and  thieves.  The  trunk  was 
deposited  in  an  ordinarily  well-constructed  baggage-room  with 
the  doors  and  windows  secured  in  the  ordinary  manner  on  the 
night  in  question,  and  the  felonious  entrance  was  effected  by 
breaking  out  a  pane  of  glass  in  one  of  its  windows.  The  plain- 
tiff's conduct  iodicated  that  he  regarded  this  baggage-room  as 
a  reasonably  safe  place  for  the  storage  of  baggage.  Wiscasset 
was  his  old  home.  He  must  have  been  familiar  with  the  con- 
dition of  the  baggage-room  of  the  defendant  company  at  that 
station.  When  he  stopped  in  Boston,  he  knew  that  in  the  or- 
dinary course  of  transportation  his  trunk  would  reach  its  des- 
tination in  advance  of  his  arrival,  and  be  stored  in  this  baggage- 
room  over  night  After  his.  arrival  he  made  no  haste  to  call  for 
it  and  showed  no  anxiety  in  regard  to  its  safety. 

There  was  no  want  of  ordinary  care  on  the  part  of  the  de- 
fendant respecting  the  custody  of  the  trunk. 

Judgment  for  the  defendant. 


LXABUJTY  OF  CX>MMON    0ABBIEB8  FOB  THE    BAGGAOE  OF 

FA8S£NaBB&* 

X.    Katore  of  the  Liability. 

a.  Tbat  of  Insurer. 

b.  Act  of  GK>d  or  Public  ZSnemy  as  Defense. 

H.    Wbat  Baggage  Includes. 

a.  On  Wbat  It  Depends. 

b.  To  Whom  It  must  Belong. 

♦bkfehencm  to  mokoobafhic  Kona. 

Finrer  of  earrier  to  limit  liability:    82  Am.  Dee.  496. 
JAmbiVLty  for  articles  kept  in  passenger'B  cantody:  42  Am.  Dec.  87. 
What  constitiitet  baggage:    71  Am. l)ec.  168;  8  Am.  Rep.  802. 
UaUllty  for  negUgenoe  of  oonnecting  carrier:  86  Am.  Eep.  706. 
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&    Specific  ArtideB  of  Baggage. 

1.  Weaxfng  AppareL 

2*  XAmey* 

8.  Valuable  Docmnents. 

4.  Jewelry. 

6.  Tools  and  Znatmmenta. 

6.  Bedding  and  Btenadiold  Ooodti 

7.  Weapons. 

8.  Bootai  and  Mannacripta. 

0.  Dogs. 

10.    Biiacellaaeoiia  Artldea. 
d»    Merchandise  not  Incloded. 

1.  In  General. 

2.  May  1>e  by  Agreement. 

8.    Effect  of  Bnle  of  Oompany  Against  BeceMog  It 
i.    Knowledge  of  Character  of  Property. 

A.  Need  not  be  by  Direct  Statement. 

B.  Knowledge  by  Agent. 

n  O.    Need  not  Inqnire  as  to  Ctontents — ^Ftaod. 

e.    Disclosing  Value  of  Baggage  by  Passenger. 
f •    Liability  for  Extra  Baggage. 

TTL    Ckmnectlng  Oarriers. 
'  a.    May  Contract  Beyond  Own  Line. 

i  b.    Limiting  Liability  to  Own  Line. 

^  c    English  Bule — ^American  Bules. 

d.    Presumptions^  Where  not  Known  Where  Loss  or  Injury 
Occurred. 

17.    Zamitatlon  of  Liability. 

a.  How  Far  Carrier  may  Bestrict  His  Liability. 

b.  Effect  of  (General  Notice  of  Nonliability. 
&    May  Umit  Liability  by  Contract. 

1.  Generally. 

2.  Ticket  as  a  Contract. 

A.  Opposing  Views. 

B.  Must  have  Opportunity  and  Ability  to  Bead 

It. 

8.  Limitations  must  be  Communicated  before  Journey 
Starts. 

4.    Unreasonable  Limitations. 

6.  Bestrictions  by  One  Carrier  AyaOable  to  Connect- 
ing Carrier. 

d.  Construction  of  Conditions. 

e.  Statutory  Enactments. 

1.  Prohibiting  Limitation  of  LlabiUty. 

2.  Construction  of  Statute  Limiting  Liability. 

▼•    Whan  Idability  Attaches. 

VL    DeUvery  to  Carrier. 

a.  Necessity  Therefor. 

b.  Custom  as  Showing  Delivery. 

e.    Betention  of  Control  of  Baggage  by  Panengec 

1.  Effect  Thereof. 

2.  Steamship  Companies  ea  Innkeepers. 

Vn.    When  Liability  Ends. 

a.  After  Beasonable  Time. 

b.  Custom  as  Determining  Cessation  of  Liability. 

c.  Must  have  Opportunity  to  Obtain  Baggage. 
.    d.    To  Whom  Delivery  must  be  Made. 

••    Where  Taken  Charge  of  by  Qovemment  Oflldals. 
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f .  Burdffi  of  flhowlBg  IMivaqr  to  PMsmger. 

g.  Ltablttty  for  Piopeiiy  Left  Behind  ia  Oai; 
TEEL    ZdaMlity  M  WaMhomaoiaiL 

ZX.  Ootttrllmtory  KHSignoo  of  Paawngor. 

X  AnttMilty  of  BaggAgo  MMtor  as  to  Baggago. 

XL  Powor  of  Oazvier  to  BstoUlflh  BogniaUoiifl. 

UL  IMtamf  for  wmfDl  Aets  of  EmploTte. 

XTTT.  Nacassity  for  Payment  of  Fare  in  Advance. 

ZXV.    Wlien  Baggage  Bhonld  be  Bent, 
a.    On  Same  Train. 
1».    Sfleet  of  Paaaenger  not  Aocompanying  It 

XV.    Ifeafore  of  Damagei. 

a.    For  ZiOia  or  Deetmetion. 

1».    For  Delay. 

e.    Place  of  Destination  aa  Fixing  Damages. 

XVI.    Conflict  of  Laws. 

XVn.    What  Actions  will  Ida 

XVm.    Who  may  Sue. 

a.  In  GeneraL 

b.  Principal  Suing  Where  Agent  was  Passenger. 
c    Partners  or  Joint  Ownera, 

d.  Husband. 

e.  Father. 

XTT.    Burden  of  Proof  and  Evidence. 

a.  Proof  of  Delivery  and  Failure  to  Produce  Make  Out 

Prima  Fade  Case. 

b.  Baggage  Ohedc  as  Evidence  of  Beoeipt  of  Baggage, 
e.    Statemento  of  Oaxrier's  Agents. 

d.    Proof  as  to  Contents  of  Trunk. 

X.    Nature  of  the  IdablUty. 

a.  That  of  Insurer^— While  it  was  at  one  time  held  that  in  order 
to  render  a  common  carrier  liable  for  the  baggage  of  passengers  a 
Mparato  price  must  be  paid  therefor,  it  is  now  nniyersallj  considered 
as  law  that  payment  for  the  personal  transportation  of  a  passenger 
inclndes  also  that  of  his  baggage,  withont  any  special  agreement  or 
separate  compensation,  it  being  merely  incidental  to  the  carriage  of 
the  peasenger  himself:  Cincinnati  etc.  B.  Co.  v.  Marcns,  88  HI.  219; 
Chicago  etc  B.  Co.  v.  Eahey,  52  HI.  81,  4  Am.  Bep.  587;  Seasongood 
V.  Owensboro  etc  B.  Cc,  14  Ky.  Law  Bep.  430;  Wilson  ▼.  Grand 
Trunk  By.,  56  Me.  60,  96  Am.  Dec.  435;  Mississippi  Cent.  B.  Co.  v. 
Kennedy,  41  Miss.  671;  MeKibbin  v.  Great  Northern  By.  Co.,  78 
lOnn.  232,  80  N.  W.  1052;  Harlow  v.  Fitchbnrg  B.  Co.,  74  Mass.  (8 
Gmy)  237;  Smith  v.  Boston  eto.  B.  Co.,  44  N.  H.  325;  Hedding  v. 
Gallagher,  69  N.  H.  650,  76  Am.  St.  Bep.  204,  45  Atl.  96;  Pennsylvania 
B.  Co.  V.  Knight,  68  N.  J.  L.  287,  33  AtL  845;  Isaacson  v.  New  York 
etc  B.  Co.,  94  N.  Y.  278,  46  Am.  Bep.  142,  reversing  25  Hnn,  350; 
Orange  County  Bank  v.  Brown,  9  Wend.  85,  24  Am.  Dec.  129;  Haw- 
kins V.  Hoffman,  6  HiU,  586,  41  Am.  Dec.  767;  Talcott  v.  Wabash  B. 
Co.,  89  Han,  492,  35  N.  Y.  Snpp.  574;  Cakes  v.  Northern  Pac.  B.  Co., 
20  Or.  392,  23  Am.  St  Bep.  126,  26  Pae.  230;  Peizotti  v.  McLaughlin* 
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1  Strob.  (S.  G.)  468,  45  Am.  Dee.  563;  Wilson  ▼.  Chesapeake  etc.  B. 
Co.,  21  Gratt.  654. 

In  regard  to  snoh  baggage  the  liability  of  a  common  carrier  of 
passengers  does  not  differ  from  that  of  a  carrier  of  goods  or  freight, 
and  he  is  held  to  the  strict  accountability  of  an  insurer,  excused  only 
from  loss  or  damage  occurring  by  an  act  of  God,  or  a  public  enemy: 
Montgomery  etc.  By.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Bep.  583; 
Waldron  y.  Chicago  etc.  B.  Co.,  1  Dak.  351,  46  N.  W.  456;  Dibble  v. 
Brown,  12  Ga.  217,  56  Am.  Dec.  460;  Woods  v.  Devin,  13  HI.  747,  5« 
Am.  Dec.  483;  Louisville  etc.  By.  Co.  ▼.  Nicholai,  4  Ind.  App.  119, 
51  Am.  St.  Bep.  206,  30  N.  E.  424;  Seasongood  v.  Owensboro  etc.  B. 
Co.,  14  Ky.  Law  Bep.  430;  Aiken  v.  Wabash  B.  Co.,  80  Mo.  App.  8; 
Bingwalt  V.  Wabash  B.  Co.,  45  Neb.  760,  64  N.  W.  219;  Pennsylvania 
B.  Co.  V.  Knight,  58  N.  J.  L.  287,  33  AtL  845;  Camden  etc  Co.  v. 
Burke,  13  Wend.  611,  28  Am.  Dec.  488;  HoUister  v.  Nowlen,  19  Wend. 
234,  32  Am.  Dec.  455;  Merrill  v.  Grinnell,  30  N.  Y.  594;  Hyman  ▼. 
Central  Vermont  B.  Co.,  66  Hun,  202,  21  N.  Y.  Bupp.  119;  Cakes  ¥• 
Northern  Pac.  B.  Co.,  20  Or.  392,  23  Am.  St.  Bep.  126,  26  Pac.  230, 
Dill  V.  South  Carolina  B.  Co.,  7  Bich.  (S.  C.)  158,  62  Am.  Bep.  407; 
Houston  etc.  By.  Co.  v.  Scale,  28  Tex.  Civ.  App.  364,  67  S.  W.  437. 

This  liability  arises  from  the  fact  that  a  reward  has  been  paid, 
although  included  in  the  personal  fare  of  the  passenger.  Therefore, 
where  a  common  carrier  undertakes  to  carry  baggage  without  com- 
pensation, he  is  held  to  no  greater  degree  of  diligence  than  that  of  a 
gratuitous  bailee,  answerable  only  for  bad  faith  or  gross  neglect: 
Bice  V.  Illinois  Cent.  B.  Co.,  22  111.  App.  643;  Flint  etc.  By.  Co.  v. 
Weir,  37  Mich.  Ill,  26  Am.  Bep.  499. 

b.  Act  of  Qod  or  PabUo  Enemy  as  Defense. — An  unusual  flood  is 
an  act  of  God,  and  if  the  destruction  of  baggage  is  caused  thereby 
it  is  a  good  defense  when  sued  for  its  loss;  and  such  loss  does  nos 
give  rise  to  a  presumption  of  negligence:  Long  v.  Pennsylvania  B. 
Co.,  147  Pa.  St.  343,  30  Am.  St.  Bep.  732,  23  AtL  459.  The  act  of 
God  relied  upon  as  an  excnse  must  be  the  entire  cause  of  the  dam- 
age, and  the  carrier  must  be  free  from  negligence  in  any  way  con- 
tributing thereto:  Sonnebom  v.  Southern  By.  Co.,  65  S.  C.  502,  44  S.  £• 
77.  See,  also,  Wald  v.  Pittsburgh  etc.  B.  Co.,  162  IlL  545,  53  Am.  St. 
Bep.  832,  44  N.  E.  888,  reversing  60  HL  App.  460.  And  in  Harzburg 
V.  Southern  By.  Co.,  65  S.  C.  539,  44  a  E.  75,  it  is  held  that  it  is 
not  sufficient  to  show  that  the  damage  resulted  from  an  unusual  and 
unforeseen  action  of  nature,  but  that  the  carrier  must  show  further 
that  the  injury  could  not  have  been  prevented  by  any  foresight,  paina 
or  care  reasonably  to  be  expected. 

The  act  of  a  public  enemy  will  constitute  no  defense  where  the 
baggage  might  still  be  saved.  So,  where  during  the  Civil  War,  \ 
Confederate  cruiser  captured  a  passenger  vessel,  but  the  passengers 
were  permitted  to  take  with  them  their  baggage,  and  the  captain 
of  the  captured  ship  undertook  to  transfer  the  passengers'  baggage 
to  a  schooner  provided  by  the  enemy   to  convey  the  passengers  ta 
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port,  the  steamship  company  was  held  liable  where  certain  baggage 
was  not  brought  on  board  the  schooner  but  was  lost:  Spaids  ▼.  New 
York  Mail  8.  S.  Co.,  8  Daly,  139. 

Where  it  Is  proved  that  the  baggage  was  in  good  condition  when 
received  by  the  carrier,  and  damaged  when  delivered,  the  burden 
is  on  him  to  show  that  it  was  occasioned  by  some  cause  exempting 
from  absolute  liability  for  safe  delivery:  Montgomery  etc.  By.  Co.  t. 
Culver,  75  Ala.  587,  51  Am.  Bep.  483;  Toledo  etc.  B.  Co.  v.  Tapp,  e 
Ind.  App.  304,  33  N.  E.  462. 

n.    What  Baggage  Inclndes. 

a.  On  What  It  Depends. — ^The  liability  of  a  common  carrier  of 
passengers  as  insurers  extending  only  to  baggage,  it  becomes  neces- 
lary  to  determine  what  is  meant  by  that  term.  It  has  been  held  to. 
comprise  such  articles  of  necessity  and  convenience  as  passengers 
usually  carry  for  their  personal  use,  comfort,  instruction,  amuse- 
ment, or  protection,  having  regard  to  the  length  and  objec6  of  their 
journey:  Parmelee  v.  Fischer,  22  HI.  212,  74  Am.  Dec.  138.  It  Is 
a  relative  term,  depending  not  only  on  the  length  and  purpose  of  the 
journey,  but  also  upon  the  station  in  life  of  the  passenger,  and  there- 
fore what  might  be  considered  baggage  for  one  traveler  could  not 
be  BO  held  for  one  occupying  a  different  position:  Dibble  v.  Brown, 
12  6a.  217,  56  Am.  Dec.  460;  Hannibal  etc.  B.  Co.  v.  Swift,  79  U.  S. 
(12  Wall.)  262;  Pralofl  v.  New  York  etc.  B.  Co.,  100  TJ,  S.  24,  affirm- 
ing 10  Blatehf.  16,  Fed.  Cas.  No.  5025,  12  Blatchf.  484,  Fed.  Cas. 
No.  5026,  in  which  latter  case  a  wealthy  Bussian  woman  was  allowed 
ten  thousand  dollars  for  the  loss  of  a  quantity  of  lace  which  she 
was  carrying  with  her  as  her  personal  baggage.  It  is  not  essential 
that  the  articles  be  for  use  on  the  journey  itself,  but  if  for  use  with 
reference  to  the  ultimate  purpose  of  the  journey,  it  is  regarded  as 
baggage:  Dexter  v.  Syracuse  etc.  By.  Co.,  42  N.  Y.  826,  1  Am.  Bep. 
527;  Missouri  etc  By.  Co.  v.  Meek  (Tex.  Civ.  App.),  75  S.  W.  317; 
Maerow  v.  Great  Western  B.  Co.,  L.  B.  6  Q.  B.  612.  For  other  cases 
defining  baggage,  see  Kansas  City  etc.  By.  Co.  v.  McGFahey,  63  Ark. 
844,  38  S.  W.  659;  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460^ 
Cincinnati  etc.  B.  Co.  v.  Marcus,  38  111.  219;  Doyle  v.  Kiser,  6  Ind. 
242;  American  Contract  Co.  v.  Cross,  71  Ky.  (8  Bush)  472,  8  Am. 
Bep.  471;  Del  Valle  v.  The  Bichmond,  27  La.  Ann.  90;  Jordan  v.  Fall 
Biver  B.  Co.,  59  Mass.  (5  Cush.)  69,  51  Am.  Dec.  44;  McKibbin  v. 
Great  Northern  By.  Co.,  78  Minn.  232,  80  N.  W.  1052;  New  Orleans 
ete.  B.  Co.  v.  Moore,  40  Miss.  39;  Mississippi  Cent.  B.  Co.  v.  Ken- 
nedy, 41  Miss.  671;  Spooner  v.  Hannibal  etc.  B.  Co.,  23  Mo.  App. 
403:  Nordemeyer  v.  Locscher,  1  Hilt.  (N.  Y.)  499;  Herrinjsr  ▼•  ITtley, 
53  N.  C.  (8  Jones)  270;  Oakes  v.  Northern  Pac.  B.  Co.,  20  Or.  392, 
23  Am.  St.  Bep.  126,  26  Pac.  230;  Bomar  v.  Maxwell,  28  Tenn.  (9 
Humph.)  621,  51  Am.  Dec.  682;  Missouri  Pac.  By.  Co.  v.  York,  2 
Wills.  Civ.  Cas.  Ct.  Beu.  (Tex.),  sec.  639;  Hudston  v.  Midland  B.  Co., 
Ia.  B.   4  Q.  K  366b    That  luggage  and  baggage  are  synonymous,  see 
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Pfister  T,  Central  Pae.  By.  Co^  70  Cal  169,  69  Am.  Bep.  404^  11  Paa. 
686;  Choctaw  etc.  E.  Co.  v.  Zwirtz,  13  Okla.  411,  73  Pac.  941. 

Of  what  articles  baggage  may  consist  is  a  mize4  question  of  law 
and  fact,  to  be  determined  by  the  jnry  nnder  proper  instmetiona 
from  the  court:  Brock  ▼.  Oale,  14  Fla.  623,  14  Am.  Bep.  856;  Kanaaa 
City  etc.  B.  Co.  ▼.  Morrison,  84  Kan.  602,  56  Am.  Bep.  252,  9  Pac 
226;  Nevins  ▼.  Bay  State  Steamboat  Co.,  17  K.  Y.  Super  Ct.  (4  Bosw.) 
225;  Jones  v.  Priester,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec. 
613;  Texas  etc.  Co.  ▼.  Ferguson,  1  White  &  W.  Civ.  Cas,  Ct.  App. 
(Tex.),  sec.  1255. 

b.  To  Whom  It  Must  Belongs — ^To  render  the  company  liable,  the 
^<^R^o  must  belong  to  the  passenger  carrying  it,  and  not  to  an- 
other: Dunlap  V.  International  Steamboat  Co.,  98  Mass.  371;  An- 
drews V.  rt.  Worth  etc.  By.  Co.  (Tex.  Civ.  App.)i  26  S.  W.  1040. 
See,  as  to  who  may  sue>  XvuLl,  herein. 

c    Specific  Articles  of  Baggage. 

1.  Wearing  AppareL — ^Personal  baggage,  while  including  wearing 
apparel,  is  not  confined  thereto:  Bunyan  v.  Central  B.  Co.,  61  N.  J.  L. 
537,  68  Am.  St.  Bep.  711,  41  AtL  367;  Mexican  Nat.  B.  Co.  v.  Ware 
(Tex.  Civ.  App.),  60  S.  W.  343.  The  mere  fact,  however,  that  it  is 
wearing  apparel  will  not  impress  upon  it  the  character  of  baggage, 
and  it  has  accordingly  been  held  that  where  a  passenger  took  a  short 
journey  in  the  summer-time,  and  carried  with  him  heavy  winter 
clothing,  it  was  error  for  the  trial  court  to  hold  as  a  matter  of  law 
that  it  came  within  the  definition  of  baggage:  Missouri  ete.  By.  Co. 
V.  Meek  (Tex.  Civ.  App.),  75  S.  W.  317. 

2.  Money. — ^Money  intended  and  reasonably  siifficient  to  defray 
the  traveling  expenses  of  a  passenger,  havijitg  regard  to  aU  the  cir- 
cumstances, is  now  regarded  as  baggage,  and  the  carrier  liable  accord- 
ingly; but  not  for  an  amount  in  excess  thereof,  as  the  carrier  cannot 
be  held  to  have  assumed  the  great  risk  connected  with  transporting; 
large  quantities  of  money,  for  which  he  does  not  receive  equal  re- 
muneration and  of  the  existence  of  which  he  is  not,  in  most  in- 
stances, aware:  St.  Louis  etc.  By.  Co.  v.  Berry,  60  Ark.  433,  30  8.  W. 
764;  Pfister  v.  Central  Pac.  By.  Co.,  70  CaL  169,  69  Am.  Bep.  404, 
11  Pac.  686;  Hutchings  v.  Western  etc.  B.  B.  Co.,  25  Oa.  61,  71  Am. 
Bee.  156;  Davis  v.  Michigan  etc.  B.  Co.,  22  IIL  278,  74  Am.  Dec.  151; 
Cincinnati  ete.  B.  Co.  v.  Marcus,  38  DL  219;  Do^^e  v.  Kiser,  6  Ind. 
242;  Del  Yalle  v.  The  Bichmond,  27  La.  Ann.  90;  Jordan  v.  Fall  Biver 
B.  Co.,  59  Mass.  (5  Cush.)  69,  51  Am.  Dec.  44;  Dunlap  v.  Interna- 
tional Steamboat  Co.,  98  Mass.  871;  Levins  v.  New  York  etc.  B.  Co.^ 
183  Mass.  175,  97  Am.  Sk  Bep.  434,  66  K.  E.  803;  Whitmore  v.  Tho 
Caroline,  20  Mo.  513;  Orange  County  Bank  lr.  Brown,  9  Wend.  85,  24 
Am.  Dec.  129:  Torpey  v.  Williams,  3  Daly,  162;  Walsh  v.  The  H.  M. 
Wright,  Newb.  Adm.  494,  Fed.  Cas.  No.  17^16;  Phelps  v.  London  etc. 
B.  Co.,  19  Com.  B.,  N.  S.,  321,  115  Eng.  Com.  L.  321, 
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Soma  deeirioas  are  to  the  effect  that  money  deposited  in  a  passen- 
^r's  trunk  is  not  baggage:  Hawkins  v.  Hoffman,  6  Hill,  586,  41  Am. 
I>ee.  767;  Grant  v.  Newtoo,  1  E.  D.  Smith  (^l.  Y.),  95.  See,  also,  Tho 
loBli^  5  BUtckf.  588,  Fod.  Gao.  No.  7059.  The  later  and  better  view, 
kowerer,  is  to  the  contrary,  and  money  for  traveling  expenses  is  now 
lagmrded  aa  baggage,  where  contained  in  a  trunk  or  valise:  Hiekoz 
▼.  Nangatuek  B.  Co.,  81  Conn.  281,  88  Am.  Dec.  148;  lUnois  Cent. 
B.  Co.  T.  Copeland,  24  HI.  882,  76  Am.  Dec  749;  Merrill  v.  Grinnell, 
30  N.  Y,  594.  See  also  Duily  v.  Thompson,  4  E.  D.  Smith,  178,  hold- 
ing that  a  passenger  on  a  voyage  from  a  foreign  country  may  keep 
moa^  designed  for  small  personal  expenses  in  his  trunk  on  board 
•hip,  and  hold  the  ship  owner  responsible  for  its  loss,  the  coort 
drawing  a  distinction  between  travel  by  land  and  by  sea. 

By  the  act  of  its  own  agent  a  carrier  may  become  liable  for  a 
greater  amount  of  money  than  he  is  authorized  by  its  rules  to  re- 
ceive: St  Louis  etc  By.  Co.  v.  Berry,  60  Ark.  483,  80  S.  W.  764, 
where  the  court  said:  ''We  conclude  that  where  a  passenger,  who 
is  ignorant  of  the  rules  or  instructions  of  railway  companies  for- 
bidding  their  agents  to  receive  money  for  transportation  as  bag- 
gage^ delivers  to  the  baggage  agent  more  money  than  the  carrier 
ia  required  to  transport,  and  informs  the  agent  of  the  amount,  if 
he  Aecepts  it  to  ship  as  baggage,,  and  a  loss  occurs,  the  carrier's 
eonunon-law  liability  will  attach.  We  are  aware  that  a  different  rule 
prevails  in  some  of  the  states,  notably  Massachusetts:  Blumantle  v. 
Fitehburg  B.  B.  Co.,  127  Mass.  822,  84  Am.  Bep.  876;  Ailing  v. 
BaHroad  Co.,  126  Mass.  121,  80  Am.  Bep.  667;  Jordan  v.  Fall  Biver 
B,  B.  Co.,  5  Cosh.  69,  51  Am.  Dec  44;  Collins  v.  Boston  etc  B.  Co., 
10  Cush.  506.  See,  also,  Bomar  v.  Maxwell,  9  Humph.  620,  51  Am. 
Dee.  682.  But  the  weight  of  authority  is  with  the  rule  as  we  have 
annoonced  it:  Camden  etc  B.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55 
Am.  Dec  481;  Hutchinson  on  Carriers,  sec  685;  Jacobs  v.  Tutt, 
83  Fed.  412;  Bailroad  Co.  v.  Fraloff,  100  U.  S.  24;  Humphreys  v. 
P«rry,  148  U.  &  627;  Great  Western  By.  Co.  v.  Shepherd,  8  Ex.  80; 
Hinter  v.  Pacific  B.  B.,  41  Mo.  508,  97  Am.  Dec  288 

''While  most  of  these  cases  have  reference  to  merchandise  in  some 
fonn,  yet  the  rationale  of  the  doctrine  as  to  it,  when  carried  as 
baggage,  is  equally  applicable  to  money,  where  it  is  carried  as  bag- 
g«gc'' 

Whether  the  amount  claimed  in  case  of  a  loss  would  be  reasonable 
er  excessive,  depends  upon  the  character  of  the  journey  and  the 
speeial  eireumstances  of  the  ease:  Merrill  v.  Grinnell,  80  K.  Y.  594, 
sad  is  a  question  for  the  jury:  Jones  ▼•  Priester,  1  White  9b  W« 
dr.  Cas.  Ct.  App.  (Tex.),  sec  615, 

A  carrier  is  not  liable  for  the  loss  of  money  kept  in  the  sole 
eostody  of  a  passenger,  carried  without  notice  to  the  defendant,  for 
a  poipose  unconnected  with  the  expenses  of  the  journey,  although 
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oecasioned  by  the  negligence  of  defendant's  servants:   First  Nat. 
Bank  v.  Marietta  &  C.  E.  Co.,  20  Ohio  St.  259,  6  Am.  Bep.  655. 

8.  Valuable  Docaments. — For  documents  of  great  value,  forminj^ 
no  part  of  a  passenger's  ordinary  baggage,  no  liability  attaches, 
such  as  a  valuable  package  of  bonds:  Weeks  v.  New  York  etc.  B. 
Co.,  72  N.  Y.  60,  28  Am.  Bep.  104,  affirming  9  Hun,  669;  or  title 
deeds  of  a  client,  carried  by  his  attorney:  Phelps  v.  London  ete. 
E.  Co.,  19  Com.  B.,  N.  a,  321,  115  Eng.  Com.  L.  32L 

4.  Jewelry. — A  reasonable  amount  of  jewelry,  such  as  is  ordinarily 
worn  by  persons  in  the  same  condition  as  the  passenger,  and  a 
watch,  are  held  included  in  the  term  "baggage":  Torpey  v.  Will- 
iams, 3  Daly,  162;  Coward  v.  East  Tennessee  etc.  B.  Co.,  84  Tenn. 
(16  Lea)  225,  57  Am.  Bep.  227;  Galveston  etc.  By.  Co.  v.  Falea 
(Tex.  Civ.  App.),  77  S.  W.  234;  Walsh  v.  The  H.  M.  Wright,  Newb. 
Adm.  494,  Fed.  Cas.  No.  17,115.  But  see  Bomar  v.  Maxwell,  28 
Tenn.  (9  Humph.)  621,  51  Am.  Dec.  682.  Nor  does  the  fact  that 
it  is  carried  by  the  passenger  in  his  trunk,  and  not  on  his  person, 
relieve  the  carrier  from  his  liability,  a  trunk  being  a  proper  place 
to  carry  it  in:  American  Contract  Co.  v.  Cross,  71  Ky.  (8  Bush)  472, 
8  Am.  Bep.  471;  Jones  v.  Voorhees,  10  Ohio,  145;  McCormiek  v.  Hud- 
son Biver  B.  Co.,  4  E.  D.  Smith  (N.  Y.),  181. 

It  is  a  question  for  the  jury  whether  the  jewelry  exceeded  in 
value  that  usually  taken  by  passengers  of  like  station:  Bonner  ▼• 
Blum  (Tex.  Civ.  App.),  25  8.  W.  60.  But  a  gentleman  passenger 
traveling  without  a  lady  companion  cannot  recover  for  lady's 
jewelry  carried  by  him  in  his  trunk:  Metz  v.  California  Southern 
B.  Co.,  85  Cal.  329,  20  Am.  St.  Bep.  228,  24  Pac.  610. 

6.  Tools  and  Instruments* — Becovery  for  a  reasonable  quantity 
of  tools  belonging  to  a  passenger  and  used  by  him  in  his  trade  has 
been  allowed  in  several  instances,  it  being  for  the  jury  to  decido 
upon  the  reasonableness  of  the  quantity:  Kansas  City  etc.  B.  Co.  v. 
Morrisson,  34  Kan.  502,  55  Am.  Bep.  252,  9  Pac.  225;  Davis  v.  Cayuga 
etc.  B.  Co.,  10  How.  Pr.  330;  Porter  v.  Hildebrand,  14  Pa.  8t. 
129;  Missouri  etc.  By.  Co.  v.  Meek  (Tex.  Civ.  App.),  75  S.  W.  317. 
In  Choctaw  ete.  B.  Co.  v.  Zwirtz,  13  Okla.  411,  73  Pac.  941^  the 
court  refused  to  allow  recovery  for  a  number  of  butcher's  tools,  as 
they  did  not  fall  within  the  definition  of  baggage  under  the  laws  of 
Oklahoma,  which  applies  only  to  such  articles  as  are  intended  for 
the  use  of  the  passenger  while  traveling,  or  for  his  personal  -  equip- 
ment. 

That  the  surgical  instruments  of  a  surgeon  in  the  army  traveling 
with  the  troops  are  considered  as  his  baggage,  see  Hannibal  ete. 
B.  Co.  V.  Swift,  79  TJ.  S.  (12  Wall.)  262. 

6.  Bedding  and  Household  Goods. — ^Bedding  not  intended  for  nsd 
on  the  journey  is  not  baggage,  for  which  a  carrier  is  liable:  Connolly 
IT.  Warren,  106  Mass.  146,  8  Am.  Bep.  300;  Texas  &  P.  B.  Co.  r. 
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Tergawm,  1  White  A  W.  Civ.  Cas.  Ct.  App.  (Tex.),  see.  1255;  Ma- 
epow  V.  Great  Wegtem  "B,  Co.,  L.  B.  6  Q.  B.  612.  Where,  however, 
a  steerage  passenger  on  a  yessel  was  bound  to  provide  his  own 
bedding  for  the  voyage,  it  was  held  to  constitute  part  of  the  or* 
dinary  baggage:  Hirsehsohn  v.  Hamburgh- American  Packet  Co., 
34  N.  Y.  Super.  Ct.  (2  Jones  &  S.)  521.  That  a  silk  quilt  in  % 
trunk  is  not  baggage,  see  St.  Louis  etc.  B.  Co.  v.  Hard  way,  17  111. 
App.  321.  But  it  has  been  held  that  a  bed,  pillows,  and  quilts  be- 
longing to  a  poor  man  traveling  with  his  family  may  properly  be 
called  baggage:  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646, 

Household  goods  may  be  found  by  the  jury  to  be  baggage,  as  many 
circumstances  might  occur  on  a  trip  which  would  render  the  articles 
necessary  for  the  convenience  and  comfort  of  travelers:  Missouri 
Pac  By.  Co.  v.  York,  2  Wills.  Civ.  Cas.  Ct.  App.,  sec.  639. 

7.  Weapons. — ^Weapons,  reasonably  necessary  to  the  safety  and 
protection  of  passengers,  or  carried  for  amusement,  such  as  hunting, 
are  deemed  included  in  the  term  baggage,  and  recovery  has  accord- 
ingly been  allowed  for  a  revolver  or  rifle  taken  by  a  passenger  on 
his  journey:  Woods  v.  Devin,  13  HI.  747,  56  Am.  Dec.  483;  Davis  v. 
Michigan  etc.  B.  Co.  22  HI.  278,  74  Am.  Dec.  151;  Davis  v.  Cayuga 
etc.  Co.,  10  How.  Pr.  330;  Van  Horn  v.  Hermit,  4  E.  D.  Smith  (N. 
Y.),  453.  Where  one  revolver  is  reasonably  sufficient  for  the  per< 
sonal  use  and  protection  of  a  passenger,  having  due  regard  to  his 
habits  and  condition  in  life,  he  cannot  recover  for  the  loss  of  more 
than  one  such  weapon:  Chicago  etc.  B.  Co.  v.  Collins^  56  HI.  212. 

8.  Books  and  Manuscripts.— >Books,  as  tending  toward  the  com- 
fort and  amusement  of  travelers,  are  part  of  their  baggage.  This 
question  is  considered  in  Hopkins  v.  Westcott,  6  Blatchf.  64,  Fed. 
Caa.  No.  6692,  in  which  ease  a  student  brought  suit  against  a  carrier 
to  recover  damages  for  the  loss  of  manuscript  books,  which  were 
necessary  to  the  prosecution  of  his  studies.  The  court  there  re- 
marked: "Now,  it  may  safely  be  said,  that  books  constitute  to  some 
extent  a  part  of  the  baggage  of  every  intelligent  traveler.  Especially 
is  this  the  case  with  scholars,  students  and  members  of  the  learned 
professions.  There  is  no  reason  why  thev  should  not  be  under  the 
protection  of  the  law,  as  against  the  negligence  of  carriers,  as  well 
as  any  other  portions  of  their  baggage.  But  it  is  said  that  no 
ease  can  be  shown  where  the  carrier  has  been  held  liable  for  manu- 
•eripta  No  such  case  has  been  cited,  and  in  my  researches  I  have 
found  none.  But  I  see  no  reason  for  adopting  a  rule  by  which  they 
should  be  excluded,  under  all  circumstances,  from  the  list  of  articles 
termed  'baggage.'  With  the  lawyer  going  to  a  distant  place  to 
attend  court,  with  the  author  proceeding  to  his  publisher's,  with  the 
lecturer  traveling  to  the  place  where  his  engagement  is  to  be  fulfilled, 
manuscripts  often  form,  though  a  small  yet  an  indispensable,  part 
of  his  baggage.  They  are  carried  as  such,  in  his  trunk  or  portmanteau, 
among  his  other  necessary  effects.    They  are  indispensable  to  the 
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object  of  hit  jonmey;  and,  as  they  are  carried  with  hit  bagga^a^ 
in  accordance  with  universal  custom,  I  see  no  reason  whj  tha^ 
should  not  be  deemed  as  necessary  a  part  of  his  baggage  as  hia 
novel  or  his  fishing  tackle.  In  the  present  case  the  mannscript  books 
lost  are  admitted  to  have  been  necessary  articles  for  the  atndent  at 
the  institution  to  which  he  was  proceeding.  They  must,  under  all 
the  circumstances,  be  deemed  to  have  been  a  part  of  his  baggage,  for 
which  the  defendants  are  liable."  See,  however,  Phelps  v.  liondoa 
etc.  By.  Co.,  19  Com.  B.,  N.  8.,  321,  115  Eng.  Oonu  L.  321,  in  whiek 
ease  it  was  held  that  an  attorney  traveling  as  a  passenger  was  not 
entitled  to  carry  with  him  as  ordinary  baggage,  title  deeds,  which 
were  required  as  evidence  on  a  trial  which  he  was  going  to  attend. 

The  record  books  of  a  nurse,  used  by  her  in  her  vocation,  have 
been  considered  as  baggage:  Werner  v.  Evans,  94  IlL  App.  328;  aa 
have  also  the  catalogue  or  price-book  of  a  traveling  salesman,  be- 
ing regarded  as  a  book,  not  an  article  of  merchandise,  bat  con- 
venient and  necessary  for  accomplishing  the  object  of  hia  trip: 
8taub  T.  Eendrick,  121  Ind.  226,  23  N.  E.  79;  Gleason  v.  Ooodxick 
Transp.  Co.,  82  Wis.  85,  14  Am.  Bep.  716. 

Books  bought  by  a  woman  passenger  for  her  husband  with  money 
he  had  sent  her  for  that  purpose  ore  not  the  baggage  of  such 
woman:  Hurwitz  v«  Hamburg-Ajneriean  Packet  Co.,  66  N.  Y.  Bnpp. 
379. 

Manuscript  music,  used  in  connection  with  the  business  and  travels 
of  a  theatrical  company,  is  baggage:  Texas  etc.  By.  Co.  t.  Morri- 
son's Trust  Co.,  20  Tex.  Civ.  App.  144,  48  8.  W.  1103. 

9*  Dogs. — A  common  carrier  may  become  liable  for  the  loss  of  a 
dog  belonging  to  a  passenger  and  taken  with  him  on  his  trip.  la 
Kansas  City  etc.  B.  Co.  v.  Higdon,  94  Ala.  286,  33  Am.  8t.  Bep.  119, 
10  South.  SKB2,  a  passenger  on  a  train  took  his  dog  with  him,  for  the 
purpose  of  hunting,  and  was  required  by  the  conductor  to  put  him 
in  the  baggage-car.  Upon  reaching  his  destination,  the  baggage* 
master  refused  to  deliver  the  dog  without  payment  of  a  small  fee, 
and  the  dog  was  then  carried  on  and  lost.  The  company  set  ap 
as  a  defense  a  rule,  requiring  that  dogs  be  placed  in  the  baggage- 
car,  and  allowing  the  baggage-master  a  small  fee  therefor.  Tha 
company  was  held  liable,  the  court  saying:  "There  is  no  evidence 
to  show  that  when  the  appellee  delivered  the  dog  to  the  baggage- 
master,  he  had  knowledge  or  notice  of  the  rule  under  which  the 
appellant  seeks  to  relieve  itself  of  responsibility.  The  conductor 
was  acting  within  the  apparent  scope  of  his  authority  when  he 
gave  directions  as  to  the  disposition  to  be  made  of  the  dog.  When 
the  baggage-master  received  the  dog,  there  was  nothing  to  indicate 
that  he  was  acting  in  his  own  behalf  rather  than  as  an  employ^ 
of  the  appellant  and  for  it.  It  does  not  appear  that  the  appellant 
was  in  any  way  made  to  understand  that  in  reference  to  the  car* 
ziage  and  custody  of  the  dog  he  was  to  look  to  the  baggage-master 
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indiTidnaUj,  and  not  to  the  railroad  co]npan7.  He  was  not  in- 
formed that  the  company  was  nnwilling  to  transport  the  dog,  or  to 
become  responsible  for  it.  He  was  simply  told  to  leave  the  dog  in 
another  part  of  the  train,  and  with  the  person  in  eharge  of  tho 
baggac^e.  He  was  not  presumed  to  know  the  mlet  of  the  eompany 
as  to  the  kindB  of  property  it  would  receiye  for  transportation.  It 
does  not  eren  appear  in  this  case  that  the  rule  relied  on  was  posted 
in  the  depot,  or  in  any  other  pubUe  place  at  the  station  where  the 
appellee  was  received  as  a  passenger.  The  rule  itself  shows  that  it 
was  the  duty  of  the  defendant's  employ^  to  give  notice  to  the 
owners  of  dogs  of  the  conditions  upon  which  they  would  be  carried 
by  the  railroad  company,  and,  if  the  owners  were  unwilling  to  accept 
such  conditions,  to  refer  them  to  the  express  company.  In  the  pres- 
ent case,  the  conductor  permitted  the  dog  to  remain  on  the  train, 
and  bad  it  put  in  the  baggage-car,  and  neither  he  nor  the  baggage- 
master  intimated  to  'the  appellee  that  the  company  was  unwilling 
to  carry  the  dog,  or  to  become  responsible  therefor.  It  affirmatively 
appears  that  the  appellee  did  not  know  of  the  rule  in  <iuestion.  He 
was  entitled  to  rely  upon  and  to  follow  the  instructions  given  by 
the  conductor.''  See,  also,  Cantling  v.  Hannibal  etc  B.  Co.,  54  Mo. 
185,  14  Am.  Bep.  475. 

Where  a  carrier  does  not  assume  to  transport  dogs  as  a  common 
carrier,  but  to  accommodate  a  passenger  who  was  notified  of  its 
rules,  permits  its  baggage-master  to  receive  them  in  its  car  and 
accept  pay  for  their  transportation,  this  charge  the  carrier  for  the 
safety  of  such  animals  only  as  a  bailee  or  private  carrier:  Honey- 
man  v.  Oregon  etc  B.  Co.,  18  Or.  852,  57  Am.  Bep.  20,  10  Pac.  628. 

10.  maeeUaiisoiis  ArttdsB*— Among  various  articles  which  have 
been  regarded  as  baggage,  as  reasonably  necessary  for  comfort,  en* 
j<0^ment  or  convenience  during  the  trip  or  at  the  end  of  the  journey, 
are  a  camera  and  its  belongings:  Atwood  v.  Mohler,  108  HL  App. 
416;  opera-glasses:  Toledo  etc.  By.  Co.  v.  Hammond,  83  Ind.  870,  6 
Aa.  Bep.  221;  raaor  and  strop:  Macklin  v.  New  Jersey  Steamboat 
Co,  7  Abb.  Pr.^  N.  S.,  229;  cloth  cut  into  garments:  Duffy  v.  Thomp- 
son, 4  £.  D.  Smith  (N.  Y.),  178;  spectacles:  Walsh  v.  The  H.  M. 
Wzight,  Kewb.  Adm.  494,  Fed.  Cas.  Mo.  17,115;  a  large  quantity  of 
laccj  worth  ten  thousand  dollars:  New  York  etc  B.  B.  Co.  v.  Fraloff, 
100  U.  a  24^  'affirming  10  Blatchf .  16,.  Fed.  Cas.  No.  6026,  12 
Biatchf.  484,  Fed.  Cas.  No.  5026;  but  see  Dibble  v.  Brown,  12  6a. 
217,  66  Am.  Dec  460. 

The  following  articles  have  been  held  not  to  fall  within  the  deil- 
aition  of  baggage:  a  large  rocking-horse  for  a  child:  Hudston  t. 
Midland  B.  Co.,  L.  B.  4  Q.  B.  866;  costumes  to  be  used  at  a  mas- 
qserade:  Michigan  etc  B.  Co.  v.  Oehm,  56  HI.  298;  a  bieyds:  State 
v.  Missouri  Pac  By.  Co.,  71  Mo.  App.  885;  packages  of  groceries  for 
family  consumption:  Bullock  v.  Delaware  etc  B.  Co.,  60  N.  J.  L. 
24^  36  AtL  778;  silverware:  BeU  v.  Drew,  4  E.  D.  Smith  (N.  Y.)^ 
AflB.  81  B«p.^YoL  99-23 
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59;  fruit  in  a  trunk:  Georgia  B.  Co.  v.  Johnson,  113  Ga.  589,  88  8. 
!E.  954;  Masonic  regalia  and  engraving:  Nevins  t.  Bay  State  Steam- 
boat Co^  17  N.  Y.  Super.  Ct.  (4  Bosw.)  225. 

Trifling  presents  for  the  use  of  the  traveler's  familv  have  been 
vegarded  as  baggage:  Jones  v.  Priester,  1  White  ft  W.  Civ.  Cas.  Ct. 
App.  (Tex.),  sec.  613;  but  not  jewelry  for  presents  to  friends: 
Kevins  v.  Bay  State  Steamboat  Co.,  17  N.  Y.  Super.  Ct.  (4  Bosw.) 
225;  nor  clothing  carried  for  a  person  not  a  member  of  his  family: 
Dexter  v.  Syracuse  etc.  By.  Co.,  42  N.  Y.  326,  1  Am.  Bep.  527.  That 
a  sacque,  muff,  and  silver  napkin  rings  form  no  part  of  a  gentle- 
man's traveling  baggage,  see  Chicago  etc  B.  Co.  v.  Boyee,  73  IIL 
510,  24  Am.  Bep.  268. 

d.    Merchandise  not  Inelnded. 

;  1.  In  General. — It  is  well-settled  law  that  merchandise  or  samples 
!  of  goods  are  not  baggage,  so  as  to  render  cdtamon  carriers  liable 
therefor,  which  are  accepted  by  them  under  the  guise  of  ordinary 
1  baggage,  and  of  the  true  character  of  which  they  are  ignorant;  and 
^  as  to  those  goods  a  common  carrier  is  liable  only  for  gross  neglect  or 
}  fraud:  Hutchings  v.  Western  etc.  B.  B.,  25  Ga.  61,  71  Ahl  Bee.  166; 
Blumenthal  v.  Maine  Cent.  B.  Co.,  79  Me.  550,  11  Atl.  605;  Collins 
T.  Boston  ft  M.  B.  B.,  64  Mass.  (10  Cush.)  506;  Stimson  v.  Connecti- 
cut B.  B.  Co.,  98  Mass.  83,  93  Am.  Dec.  140;  Ailing  v.  Boston  etc. 
B.  Co.,  126  Mass.  121,  30  Am.  Bep.  667;  Blumantle  ▼.  Fitchburg  B. 
Co.,  127  Mass.  322,  34  Am.  Bep.  376;  Haines  v.  Chicago  etc.  B.  Co., 
29  Minn.  160,  43  Am.  Bep.  199,  12  N.  W.  447;  Boss.  v.  Missouri  etc. 
R.  Ca.,  4  Mo.  App.  582;  Pardee  v.  Drew,  25  Wend.  459;  Sloman  v. 
Great  Western  By.  Co.,  6  Hun,  546;  Gumey  v.  Grand  Trunk  By. 
Co.,  59  Hun,  625,  14  N.  Y.  Supp.  821;  Simpson  ▼.  New  York  etc.  B. 
Co.,  16  Misc.  Bep.  618,  38  N.  Y.  Supp.  341;  Humphreys  v.  Perry, 
148  XT.  S.  627,  13  Sup.  Ct.  Bep.  711;  Strouss  ▼.  Wabash  etc.  By.  Co., 
17  Fed.  209.  The  fact  that  tho  articles  are  carried  for  sale  fixes 
their  status,  and  property  which,  under  other  eireumstances  would 
be  baggage,  when  intended  for  sale  are  not  so:  Spooner  v.  Hannibal 
etc.  B.  Co.,  23  Mo.  App.  403. 

In  Belfast  etc.  B.  Co.  v.  Keys,  9  H.  L.  Cas.  556,  a  passenger  took 
•with  him  as  baggage,  a  case  containing  merchandise.  In  the  conrse 
of  the  journey  a  guard  of  the  company  applied  to  him  and  desireil 
that  the  ease  might  be  carried  in  the  baggage-van,  which  was 
accordingly  done.  Upon  this  state  of  facts  the  plaintiff  was  held 
not  entitled  to  recover,  as  he  was  bound  in  the  first  place  to  pay  for 
the  transportation  oi  merchandise,  and  the  acceptance  of  it  by  the 
guard  could  not  create  an  alteration  of  the  original  contract  with 
the  company. 

In  Pennsylvania  Co.  T.  Miller,  35  Ohio  St.  541,  86  Am.  Bep.  •»>» 
it  was  held  that  by  voluntarily  taking  a  valise  containing  saaaples 
nf  merchandise  into  his  charge,  and  finally  putting  it  in  his 
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lioiis€  for  safekeeping^  a  common    carrier  assumed  the  relation  to  it 
of  an  ordinary  bailee. 

2.  May  1>e  t)y  Agreement. — There  is,  however,  nothing  to  prevent 
a  carrier  from  agreeing  to  carry  merchandise  or  samples  as  baggage, 
and  if  he  undertakes  to  convey  them  as  such,  having  full  notice  of 
the  real  character  of  the  articles,  he  will  he  held  to  the  same  strict 
accountability  as  if  they  were  in  fact  only  ordinary  baggage:  Kansas 
City  etc.  By.  Co.  v.  McGahey,  63  Ark.  344,  38  8.  W.  659;  Waldron 
X.  Chicago  etc  B.  Co.,  1  Dak.  351,  46  N.  W.  456;  Lake  Shore  etc. 
By.  Co.  V.  Hochstim,  67  HI.  App.  514;  Chicago  etc.  B.  Co.  v.  Conk- 
lin,  32  Kan.  55,  3  Pac.  762;  Illinois  Cent.  B.  Co.  v.  Matthews,  72  a 
W.  302,  24  Ky.  Law  Bep.  1766;  McKibbin  v.  Great  Northern  By. 
Co.,  78  Minn.  232,  80  N.  W.  1052;  Boss  v.  Missouri  etc.  B.  Co.,  4 
Mo.  App.  583;  Stoneman  v.  Erie  By.  Co.,  52  N.  Y.  429;  Perley  v. 
New  York  etc.  B.  Co.,  66  N.  Y.  374;  Sloman  v.  Great  Western  By. 
Co.,  67  N.  Y.  208;  Talcott  v.  Wabash  B.  Co.,  159  N.  Y.  461,  54  N.  K 
1;  (jlovinsky  v.  Cunard  S.  S.  Co.,  6  Misc.  Bep.  388,  26  N.  Y.  Supp. 
751;  Toledo  etc.  By.  Co.  ▼.  Dagcs,  57  Ohio  St.  38,  63  Am.  St.  Bep. 
702,  47  N.  B.  1039;  Oakes  v.  Northern  Pac.  B.  Co.,  20  Or.  392,  23 
Amu  St.  Bep.  126,  26  Pac.  230;  Texas  etc.  By.  Co.  v.  Capps,  2  Wills. 
Civ.  Gas.  Ct  App.  (Tex.),  sec.  34;  Fort  Worth  etc.  By.  Co.  ▼.  Boeen* 
thai  Millinery  Co.  (Tex  Civ.  App.),  29  S.  W.  196;  Hannibal  etc  B. 
Co.  ▼.  Swift,  79  U.  S.  (12  WalL)  262;  Strouss  v.  Wabash  etc.  By. 
Co.,  17  Fed.  209;  Jacobs  v.  Tutt,  33  Fed.  412;  Central  Trust  Co.  ▼. 
Wabash  etc  By.  Co.,  39  Fed.  417;  Great  Northern  B.  Co.  v.  Shepherd. 
S  Ex.  30. 

Some  courts  place  this  liability  on  the  ground  that  the  company 
must  be  considered  to  have  assumed,  with  reference  to  such  property, 
the  liability  of  a  common  carrier  of  merchandise;  while  others  place 
It  oa  the  ground  of  estoppel  to  deny  that  it  was  baggage.  But  the 
liability  is  the  same  in  either  case:  Kansas  City  etc.  By.  Co.  v.  Mc- 
Gahey, 63  Ark.  844,  38  a  W.  659.  And  the  fact  that  payment  of  an 
extra  charge  has  or  has  not  been  made  makes  no  difference,  if  it  be 
knowingly  accepted  as  personal  baggage:  Oakes  v.  Northern  Pad. 
B.  Co.,  20  Or.  392,  23  Am.  St.  Bep.  126,  26  Pac.  230. 

S.  Effect  Of  BQle  of  Company  Against  Eecelvlng  It ^It  is  no  de- 
fense to  an  action  for  the  loss  of,  or  damage  to,  merchandise  volun- 
tarfly  received  as  baggage  that  there  is  a  rule  of  the  company 
against  such  reception  and  that  the  employd  had  no  authority  to 
eheek  it  as  snch,  where  such  rule  or  want  of  authority  is  not  brought 
to  the  passenger's  notice:  Minter  v.  Pacific  B.  B.,  41  Mo.  503,  97 
Am.  Dec.  288;  Sherlock  y.  Chicago  etc.  By.  Co.,  85  Mo.  App.  46^ 
Sloman  v.  Great  Western  By.  Co.,  6  Hun,  546;  Trimble  v.  New  York 
etc  B.  Co.,  162  N.  Y.  84, 56  N.  E.  532,  afltoning  39  App.  Div.  403, 57 
K  Y.  Supp.  437.  Knowledge  by  the  passenger,  however,  that  tho 
carriers'  agent  is  acting  contrary  to  regulations  will  defeat  his  right 
to    recover.    So    where  a    railroad    company  had  a    rule    requiring 
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their  agents  to  demand  and  receive  a  bond  releasing  it  from  liability: 
in  ease  of  loss  of  jewelry  cases  to  be  carried  as  ordinary  baggago, 
and  sneh  mle  was  known  to  a  passenger,  or  be  had  good  reason  to 
know  of  it,  he  conld  not  recover,  even  though  they  were  received 
without  the  required  bond  being  given:  Weber  Co.  v.  Ohieago  ete. 
By.  Co.,  92  Iowa,  364,  60  N.  W.  637;  113  Iowa,  188,  84  K«  W.  1042. 

4.    Knowledge  of  Character  of  Property. 

A.  Keed  not  be  by  Direct  Statements— It  next  becomes  necessary 
to  determine  what  is  sufficient  knowledge  by  the  earrier  of  the 
character  of  the  property  transported,  so  as  to  render  him  liable  as 
for  ordinary  baggage.  It  is  not  necessary  that  a  direct  statement 
be  made  by  the  passenger  that  the  trunk  contains  merchandise,  but 
such  fact  may  be  inferred  from  circumstances:  Trimble  v.  New  York 
etc.  B.  Co.,  162  N.  Y.  84,  56  N.  E.  532,  afirming  39  App.  Div.  403, 
57  N.  Y«  Supp.  437.  So  a  custom  knowingly  to  receive  merchandise 
as  baggage  may  show  notice  and  allow  recovery,  whether  it  be  im- 
plied from  the  general  custom  of  the  carrier  in  its  manner  of  con- 
ducting business  with  the  public,  or  from  a  particular  custom  or 
manner  of  doing  business  with  a  particular  person:  McKibbin  v. 
Great  Northern  By.  Co.,  78  Minn.  232,  80  N.  W.  1052.  And  see 
Amory  v.  Wabash  B.  Co.,  130  Mich.  404,  90  N.  W.  22;  Bunyan  v. 
Central  B.  Co.,  65  N.  J.  L.  228,  47  AtL  422.  A  usage  and  custom  of 
allowing  packages  of  merchandise  as  baggage  must  be  dearly  prove<U 
and  it  was  held  in  Bunyan  v.  Central  B.  Co.,  64  N.  J.  L.  67,  44  AtL 
985,  that  the  habit  of  one  passenger  in  this  regard  was  not  snlBeient 
to  establish  the  existence  of  such  custom. 

In  Bider  v.  Wabash  etc.  By.  Co.,  14  Mo.  App.  529,  a  trunk  contain- 
ing jewelry  was  broken  open  and  robbed.  The  plaintiff  introduced 
evidence  to  show  that  the  size,  construction  and  general  appearance 
of  the  trunk  were  of  a  sort  peculiar  to  sample  trunks,  and  recog* 
nized  among  railway  people  as  such.  The  court  held  that  the  quee- 
tion  was  not  whether  the  conductor  of  the  train  ought  to  have 
known  what  other  people  generally  knew  about  sample  trunks, 
but  whether  he  did  in  fact  know,  or  had  information  from  the 
passenger,  that  the  trunk  in  question  contained  valuable  merchan- 
dise, and  not  ordinary  baggage,  and  refused  to  disturb  a  verdict  for 
the  company.  And  in  Smith  v.  Boston  etc.  B.  Co.,  44  N.  H.  325,  it 
was  held  that  the  fact  that  other  passengers  on  other  occasions,  had 
taken  along  with  them  in  passenger-cars  similar  bundles  of  mer- 
chandise without  objection  had  no  legal  tendency  to  prove  an 
agreement  that  they  were  to  be  regarded  as  part  of  their  baggnge 
or  paid  for  by  their  passenger  ticket. 

If  a  common  carrier  of  passengers  for  a  long  time  acquiesces  in 
and  makes  accommodation  for  the  carriage  of  small  packages  of 
merchandise  of  its  passengers  in  its  passengers-cars  as  personal  bn^ 
gage,  so  as  to  lead  the  pasengers  to  accept  and  rely  upon  its  atti* 
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tilde  in  that  respect  as  one  of  its  regulations  it  can  resume  its  right 
under  the  law  only  after  reasonable  notice  of  its  rescission  of  tlio 
xegnlation  so  made:  Bunyan  v.  Central  E.  Co.,  61  N.  J.  L.  637,  68 
Am,  St.  Rep.  711,  41  Atl.  367. 

No  liability  for  merchandise  transported  as  baggage  will  attach 
to  a  common  carrier  in  the  absence  of  a  clear  agreement  to  that 
effect.  ''Such  an  agreement  cannot  be  proved,"  said  the  court  in 
Blnmantle  y,  Fitchburg  B.  Co.  127  Mass.  322,  34  Am.  Bep.  376,  <'or 
mich  a  responsibility  created,  by  mere  evidence  of  a  custom  of 
passengers  to  take  with  them,  and  of  railroad  corporations  to  carry, 
■imilar  packages  as  personal  baggage;  or  by  evidence  that  the  pack- 
age, delivered  by  the  passenger  as  baggage,  is  of  such  form  or 
api>earanee  as  to  raise  a  doubt  or  suspicion  or  inference  that  it  con- 
tains  baggage:  Stimson  y.  Connecticut  Biver  B.  B.,  98  Mass.  83,  03 
Am.  Dec.  140;  Ailing  v.  Boston  etc  B.  B.,  126  Mass.  121,  30  Am.  Bep. 
667;  Michigan  Cent.  B.  B.  y.  Carrow,  73  111.  348,  24  Am.  Bep.  248; 
Cahill  y.  London  etc.  By.,  10  Com.  B.,  N.  &.,  154,  13  Com.  B.^  N.. 
S-y  818;  Belfast  etc.  By.  y.  Keys,  9  H.  L.  Cas.  556."  t 

B.  Knowledge  by  Agent. — ^Knowledge  by  the  agent  is  generally 
imputed  to  the  principal,  but  knowledge  by  an  agent  of  a  railroad 
company  that  a  valise  contains  only  merchandise  is  not  held  knowl- 
•dg^e  of  such  company,  where  the  former  did  not  learn  of  such  fact 
in  the  transaction  of  the  carrier's  business:  Central  of  Georgia  By. 
Co.  y.  Joseph,  125  Ala.  313,  28  South.  35. 

'Want  of  authority  in  the  agent  to  act  has  also  been  held  to  defeat 
an  action  for  merchandise  carried  as  baggage.  So  where  a  baggage 
agent  of  a  railroad  company  was  given  authority  to  check  baggag<t 
to  all  stations  on  a  connecting  line,  no  presumption  was  held  to  hava 
arisen  that  he  had  authority  to  check  merchandise  over  the  latter 
line  under  the  guise  of  baggage,  and  knowledge  by  him  that  a 
tnmk  contained  merchandise  instead  of  baggage  did  not  charge  the 
connecting  carrier  with  such  knowledge:  Toledo  etc.  B.  Co.  y. 
Bowler  etc  Co.,  63  Ohio  St.  274,  58  N.  E.  813. 

C.  Heed  not  Inquire  as  to  Contents— Fraud. — A  carrier  is  entitled 
rely  upon  the  implied  representation  of  a  passenger  that  a  trunk  or 
yalise  contains  baggage  only,  and  is  not  bound  to  inquire  as  to  its 
contents:  Michigan  Cent.  B.  Co.  v.  Carrow,  73  111.  348,  24  Am.  Bep. 
248;  Haines  y.  Chicago  etc.  B.  Co.,  29  Minn.  160,  43  Am.  Bep.  199, 
12  N.  W.  447;  Toledo  etc.  By.  Co.  y.  Dages,  57  Ohio  St.  38,  63  Am. 
St.  Bep.  702,  47  N.  E.  1039.  He  may,  however,  adopt  a  rule  requir- 
ing a  passenger  in  the  habit  of  carrying  goods  as  baggage  to  make 
a  certificate  that  it  contains  only  wearing  apparel,  and  the  pas- 
senger must  abide  thereby:  Norfolk  etc.  B.  Co.  y.  Irvine,  84  Ya.  553| 
5  a  £.  532;  85  Ya.  217,  7  S.  E.  233. 

Misrepresenting  or  concealing  the  facts  that  the  packages  offered 
as  baggage  are  in  reality  merchandise  is  fraud,  and  relieves  the  ear* 


358  American  State  Beports,  Vol.  99.  [Maine, 

rier  from  responsibility  theTefoif,  except  for  gross  negligence:  Cin- 
cinnati etc.  B.  Co.  y.  Marcus,  38  HI.  219;  Michigan  Cent.  B.  Co.  ▼. 
Carrow,  73  111.  348,  24  Am.  Rep.  248;  HoUister  ▼.  Nowlen,  19 
Wend.  234,  32  Am.  Dec.  455;  and  in  Dunlap  y.  International  Steam- 
boat Co.,  98  Mass.  371,  he  is,  in  such  a  case,  held  not  Unble  eyen  for 
gross  negligence. 

Although  a  passenger  mav  haye  intended  to  defraud  a  carrier  hy 
haying  a  quantity  of  gold  carried  as  baggage,  if  the  carrier  knew 
of  the  fact,  and  charged  only  baggage  rates,  he  was  not  deceiyed, 
and  is  answerable  for  its  loss:  Hellman  y.  Holladay,  1  Woolw.  365, 
Fed.  Cas.  No.  6340. 

That  a  subsequent  detention  of  merchandise  falsely  deliyered  ms 
baggage  may  not  amount  to  a  conyersion  by  the  carrier,  see  Wunseli 
w.  Northern  Pac.  R.  Co.,  62  Fed.  878.  Where  a  person  procures  free 
passage  for  himself  and  trunk  by  falsely  representing  himself  as  an 
"employ^  of  the  railroad,  the  company  is  not  liable  for  the  thefts  of 
^he  contents  of  the  trunk,  left  on  the  station  platform:  Burkett  y. 
New  York  etc.  B.  Co.,  24  Misc.  Bep.  76,  53  N.  Y.  Supp.  394. 

A  steamship  company  cannot  confiscate  property  consisting  of 
merchandise  taken  by  a  passenger  in  his  trunk  as  baggage,  on  an 
outgoing  steamer,  there  being  no  attempt  at  fraud,  although  carried 
on  board  in  yiolation  of  the  company's  rule,  and  claimed  to  bo  an 
attempt  to  yiolate  the  United  States  laws  respecting  the  manifest 
of  cargo:  Tanco  y.  Booth,  15  N.  Y.  Supp.  110. 

S.  Disclosing  Value  of  Baggage  by  Passenger. — ^In  the  ease  of 
^ordinary  baggage,  in  the  absence  of  an  inquiry  as  to  its  yalue,  the 
passenger  need  not  disclose  it  to  the  carrier:  Jones  y.  Voorhees,  10 
Ohio,  145;  Brown  y.  Camden  etc.  B.  Co.,  83  Pa.  St.  316.  This  is 
clearly  brought  out  by  Justice  Harlan,  in  his  opinion  in  the  ease  of 
New  York  etc.  B.  Co.  y.  Fraloff,  100  U.  S.  24,  where  he  said:  "It  i» 
undoubtedly  competent  for  carriers  of  passengers,  by  specific  regn- 
lations,  distinctly  brought  to  the  knowledge  of  the  passenger,  which 
are  reasonable  in  their  character  and  not  inconsistent  with  any 
statute  or  their  duties  to  the  public,  to  protect  themselyes  against 
liability,  as  insurers,  for  baggage  exceeding  a  fixed  amount  in  yalne, 
except  upon  additional  compensation,  proportioned  to  the  risk.  And 
in  order  that  such  regulations  may  be  practically  effectiye,  and  the 
carrier  adyised  of  the  full  extent  of  its  responsibility,  and,  conse- 
quently,  of  the  degree  of  precaution  necessary  upon  its  part,  it  may 
rightfully  require,  as  a  comlition  precedent  to  any  contract  for  the 
transportation  of  baggage,  information  from  the  passenger  as  to  its 
yalue;  and  if  the  yalue  thus  disclosed  exceeds  that  which  the  pas- 
senger may  reasonably  demand  to  be  transported  as  baggage  without 
extra  compensation,  the  carrier,  at  its  option,  can  make  such  addi- 
tional charge  as  the  risk  fairly  justifies.  It  is  also  undoubtedly  true 
that  the  carrier  may  be  discharged  from  liability  for  the  full  yalue 
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«f  the  pmsBenger'fl  baggage,  if  the  latter,  by  false  statemenffl,  or  b^ 
•Bj  device  or  artifice,  puts  off  inqnirj  as  to  such  Talue,  whereby; 
is  impoeed  upon  the  carrier  responsibility  beyond  what  it  was  bound 
to  aOTome  in  consideration  of  the  ordinary  fare  charged  for  the 
transportation  of  the  person.  But  in  the  absence  of  legislation 
fimiting  the  responsibility  of  carriers  for  the  baggage  of  passengers; 
in  the  absence  of  reasonable  regulations  upon  the  subject  by  the 
carrier,  of  which  the  passenger  has  knowledge;  in  the  absence  of 
inquiry  of  the  passenger  as  to  the  value  of  the  articles  carried  under 
the  name  of  baggage,  for  his  personal  use  and  convenience  when 
traveling;  and  in  the  absence  of  conduct  on  the  part  of  the  pas- 
senger misleading  the  carrier  as  to  the  value  of  his  baggage — ^the 
eonrt  cannot,  as  matter  of  law,  declare,  as  it  was  in  effect  requested 
in  this  case  to  do,  that  the  mere  failure  of  the  passenger,  unasked, 
to  disclose  the  value  of  his  baggage  is  a  fraud  upon  the  carrier,  which 
defeats  all  right  of  recovery.''  To  the  same  effect,  see  Bonner  ▼• 
Blum  (Tex.  Civ.  App.),  25  8.  W.  60. 

r.  UabUity  for  Extra  Baggage.— If  paid  additional  compensation 
for  conveying  extra  baggage,  common  carriers  are  liable  for,  as 
sneh:  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460.  The  fact  that 
extra  charges  are  paid  for  overweight  on  a  trunk  is  not  notice  that 
it  contains  anything  besides  ordinary  baggage:  Dlinois  Cent.  B.  Co. 
V.  Matthews,  72  8.  W.  302,  24  Ky.  Law  Bep.  1766;  and  the  mere 
payment  of  extra  compensation  does  not  convert  such  baggage  into 
freight:  Hamburg- American  Packet  Co.  v.  Gattman,  127  lU.  598,  20 
N.  E.  662,  27  HI.  App.  182;  but  the  court  there  said:  ''But  in  the 
ease  of  an  emigrant  who  carries  with  her  trunks  and  other  ordinary 
baggage,  and  also  turns  over  to  the  common  carrier  a  number  of 
boxes  of  goods  for  transportation,  and  pa3rs  freight  for  the  weight 
In  excess  of  her  baggage  allowance,  and  the  general  character  of  the 
ahipment  is  known  to  such  carrier,  it  would  be  unjust  to  conclusively 
presume  the  entire  shipment  was  as  baggage,  and  that  there  could, 
in  case  of  loss,  be  no  recovery  except  for  such  articles  contained  in 
the  boxes  as  would  properly  be  designated  as  necessary  baggage. '' 

The  obligation  to  take  whatever  is  delivered  and  received  as  bag* 
^age  on  the  train  in  which  the  passenger  travels,  is  the  same 
whether  the  baggage  is  within  the  quantity  allowed  a  passenger,  to 
be  carried  gratis,  or  whether  it  is  an  extra  quantity,  for  which  an 
additional  charge  is  made:  Glasco  v.  New  York  Cent.  B.,  36  Barb. 
557. 

UZ.    Ck>nnecti]ig  Carriers. 

a.  May  Contract  Beyond  Own  Line. — ^Many  interesting  questiona 
as  to  the  liability  for  the  safekeeping  and  delivery  of  baggage 
have  arisen  where  two  or  more  connecting  lines  of  earriers  have  had 
sneh  baggage  in  their  possession  for  the  purpose  of  transportation. 
The  anthoiitles  are  by  no  means  unanimous  in  fixing 
therefor* 


860  Amibbigan  Statb  Beports^  Vol.  99.  [Maine^ 

A  esnier  may  assmne  responsibility  for  the  safe  transportation 
of  bmgga^  beyond  the  limits  of  its  own  road,  if  it  ehooses  so  to 
eontraet:  Kajao  ▼.  Boston  etc.  B.  Co.,  89  Mass.  (7  AUen)  329,  8S 
Am.  Dee.  686;  Talcott  ▼.  Wabash  B.  Co.,  159  N.  Y.  461,  54  N.  E.  1; 
Wilson  ▼.  Chesapeake  etc.  B.  Co.,  21  Gratt.  654;  Manrits  ▼.  New 
York  etc.  B.  Co.,  23  Fed.  765.  See,  also,  Maskos  ▼.  American  8.  S. 
Co.,  11  Fed.  698.    In  Baltimore  etc.  B.  Co.  ▼.  Campbell,  86  Ohio  St. 

647,  38  AnL  Bep.  617,  it  is  said:  '< Where  it  is  necessary  for  a 
traveler,  in  ^oing  from  one  place  to  another,  to  pass  over  the  con- 
necting lines  of  several  railroad  companies,  it  is  competent  for 
either  company  to  contract  with  him  for  the  transportation  of  him- 
self and  his  baggage  the  whole  distance,  whether  such  lines  are 
confined  to  one  state  or  extend  throngh  several  states.  Connecting 
carriers,  in  snch  case,  recognizing  such  contract,  become  the  agents 
of  the  contracting  carrier,  and  their  negligence  is  its  negligence. 
And  the  collection,  by  such  contracting  carrier,  of  fare  in  advance 
for  the  entire  journey,  without  an  agreement  as  to  risks,  renders  it 
liable,  on  receipt  of  the  travelers'  baggage,  to  transport  it  safely 
to  the  end  of  the  route,  and  there  deliver  it,  on  demand,  to  sneli 
owner."  See,  also,  Weed  v.  Saratoga  etc.  B.  Co.,  19  Wend.  534; 
Louisville  etc  B.  Co.  v.  Weaver,  77  Tenn.  (9  Lea)  38,  42  Am,  Bep. 
654. 

In  Candee  v.  Pennsylvania  B.  Co.,  21  Wis.  582,  94  Am.  Dec  566, 
a  railroad  company  sold  a  through  ticket  over  its  own  and  connect- 
ing lines  by  a  specified  route,  with  permission  to  the  passenger  to 
stop  at  a  certain  point  and  go  by  other  named  lines  to  the  point  of 
destination,  and  gave  a  through  baggage  check  over  one  of  the 
specified  routes.  When  the  party  reached  the  point  designated,  he 
elected  to  go  by  the  other  route,  and  the  connecting  company 
changed  the  baggage  check  and  gave  one  of  its  own  through  checks 
to  the  point  of  destination.  The  court  held  that  this  act  did  not 
constitute  a  new  contract  so  as  to  change  the  liabilities  of  tne 
parties,  but. that  the  first  carrier  was  liable,  and  not  the  connecting 
carrier  without  proof  that  the  loss  occurrpd  through  his  negligence. 
The  burden  is  on  the  plaintiJS  to  show  that  the  initial  carrier  made  a 
contract  of  carriage  beyond  its  own  line,  in  order  to  hold  it  liable 
for  a  loss  on  a  connecting  road :  Lessard  v.  Boston  etc.  B.  B.,  69  N.  H. 

648,  45  Atl.  712;  Marmorstein  v.  Pennsylvania  B.  Co.,  13  Misc  Bep. 
32,  34  N.  Y.  Supp.  97. 

An  initial  carrier  is  not  liable  for  losses  sustained  beyond  the 
terminus  of  its  own  line,  unless  by  agreement  or  some  arrangement 
in  the  nature  of  a  partnership  exists  between  it  and  the  connecting 
carriers:  Furstenheim  v.  Memphis  etc.  B.  Co.,  56  Tenn.  (9  Heiak.) 
238;  Central  Trust  Co.  v.  Wabash  etc.  By.  Co.,  31  Fed.  247;  and  see 
Green  y.  New  York  etc.  B.  Co.,  12  Abb.  Pr.,  N.  a,  473.  So  if  the 
first  company  is  acting  only  as  agent  for  the  second,  it  is  not  liaUs 
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for  property  destroyed  while  in  possession  of  the  latter:  Milnor  v. 
New  York  etc.  B.  Co.,  53  N.  T.  363. 

The  sale  of  a  through  ticket  over  two  or  more  connecting  lines  of 
railroad  is  not  evidence  of  a  joint  contract  between  snch  roads,  mak- 
ing one  responsiblo  for  the  defanlt  of  another:  Felder  t.  Colnmbia 
etc.  B.  Co.,  21  S.  C.  85,  53  Am.  Bep.  656. 

As  to  what  shows  snch  a  joint  contract  or  copartnership,  the  conrt 
in  Peterson  v.  Chicago  etc.  By.  Co.,  80  Iowa,  92,  45  N.  W.  573,  quotes 
with  approval  from  Hutchinson  on  Carriers,  page  131,  where  that 
anther  says:  ''From  these  cases  it  may  be  deduced:  First,  that  where 
carriers  over  different  routes  have  associated  themselves  under  a 
contract  for  a  division  of  the  profits  of  the  carriage  in  certain  pro- 
portions, or  of  the  receipts  from  it,  after  deducting  any  of  the  ex- 
penses of  the  business,  they  become  jointly  liable  as  partners  to  third 
persons;  but  that,  where  the  agreement  is  that  each  shall  bear  the 
expenses  of  his  own  route,  and  of  the  transportation  upon  it,  and 
that  the  gross  receipts  shall  be  divided  in  proportion  to  distance  or 
otherwise,  they  are  partners  neither  inter  se  nor  as  to  third  persons, 
and  incur  no  joint  liability.''  Of  which  the  court  remarked:  ''We 
think  this  is  a  fair  statement  of  the  rule  of  joint  liability  which 
is  supported  by  the  great  weight  of  authority.'' 

The  initial  carrier  incurs  no  liability  where  the  baggage  was  never 
delivered  into  its  possession,  there  being  no  joint  liability  as  partners. 
Bo,  where  a  passenger,  having  purchased  a  ticket  over  several  con- 
necting lines,  kept  his  valise  in  his  own  charge  until  he  reached 
the  terminus  of  the  first  company's  road,  and  then  delivered  it  to 
an  agent  of  a  connecting  road,  who  checked  it  through  to  another 
point  on  the  route,  he  could  not  recover  for  its  loss  of  the  first 
carrier:  Straiten  ▼.  New  York  etc.  B.  Co.,  2  £.  D.  Smith  (N.  Y.), 
184.  I 

The  burden  of  proof  is  on  the  canrier  having  possession  of  a  pas- 
senger's trunk  to  show  that  it  was  carried  safely  to  its  terminus,  and 
there  delivered  to  the  connecting  carrier:  Philadelphia  etc.  B.  Co. 
V.  Harper,  29  Md.  330.  Where  a  passenger  traveled  part  of  the  way 
by  steamboat  and  the  remainder  by  railroad,  and  delivered  his  trunks 
to  the  steamboat  company,  receiving  a  check,  which  he  presented  at 
the  end  of  the  railroad,  where  the  trunks  could  not  be  found,  in  an 
action  against  the  former  company,  it  was  held  that  evidence  of  a 
clerk  of  the  steamboat  company  that  if  the  trunks  were  not  deliv- 
ered to  the  railroad,  they  would  be  brought  back  to  the  steamboat 
company's  office,  and  that  he  knew  of  no  such  return  during  the 
month  when  the  trunks  were  lost,  was  not  sufficient  to  show  a  deliv- 
ery to  the  railroad  company  so  as  to  exempt  the  defendant  from  lia- 
bility: Baltimore  Steam  Packet  Co.  ▼.  Smith,  23  Md.  402,  87  Am. 
Dee.  575^ 

In  Borne  B.  B.  ▼.  Wimberly,  75  Ga.  316,  58  Am.  Bep.  468,  a  pas- 
•engsr  traveled  part  of  the  way  to  her  destination  by  the  defendant's 
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railroad,  resuming  her  journey  the  next  morning  by  a  eonneetin^ 
road,  which  used  the  same  baggage-room  and  platform  as  the  first,, 
her  trunk  remaining  in  the  baggage-room  all  night  and  she  retaining 
the  check.  Before  the  train  on  the  second  road  left,  an  employ^  of 
the  first  took  the  check,  agreeing  to  place  the  trunk  in  proper  posi- 
tion for  transportation*  When  she  reached  her  destination,  it  was 
discovered  that  the  trunk  had  not  been  put  on  board  the  train,  and 
was  never  found.  On  this  state  of  facts  the  defendant  was  held 
liable,  at  least  as  a  bailee  for  hire,  for  want  of  ordinary  care. 

b.  limitixig  Liability  to  Own  Ldne.— An  initial  carrier  may  limit 
its  liability  to  such  loss  or  damage  only  as  occurs  upon  its  own  line, 
thereby  absolving  itself  from  responsibility  for  injury  occurring  on 
any  other  part  of  the  route:  Peterson  ▼.  Chicago  etc.  By.  Co.,  80 
Iowa,  92,  45  N.  W.  573;  Baltimore  etc.  B.  Co.  ▼.  Campbell,  36  Ohio 
St.  647,  38  Am.  Bep.  617;  Pennsylvania  etc  B.  Co.  ▼.  Schwarzen- 
berger,  45  Pa.  St.  208,  84  Am.  Dec.  490;  Onlf  etc.  By.  Co.  ▼.  Ions, 
■3  Tex.  Civ.  App.  610,  22  S.  W.  1011;  Zunz  ▼.  South  Eastern  B.  Co., 
L.  B.  4  Q.  B.  539.  Although  a  carrier  limit  its  liabiUty  to  loss  or  in- 
jury occurring  on  its  own  road,  still  if  the  article  shipped  was  never 
delivered,  the  burden  is  on  the  carrier  who  received  it  to  show  a  safe 
delivery  to  the  connecting  carrier:  International  eto.  B.  Co.  v.  Foltz, 
3  Tex.  Civ.  App.  644,  22  a  W.  541. 

A  ticket  given  by  an  initial  carrier,  exempting  it  from  liability  on 
a  connecting  line,  prima  facie  charges  a  passenger  to  whom  it  was 
given,  with  knowledge  of  its  contents:  Marmorstein  ▼.  Pennsylvania 
B.  Co.,  13  Misc.  Bep.  32,  34  K.  Y.  Siipp.  97,  reversing  11  Misc.  Bep. 
725,  32  N.  Y.  Supp.  1146.  Where  a  through  ticket  over  several  eon- 
neeting  lines  contained  a  clause  to  the  effect  that  the  initial  earrier 
was  merely  acting  as  agent  in  selling  the  ticket,  and  was  not  respon- 
sible beyond  its  own  line,  and  further  provided  that  none  of  the  com- 
panies would  assiune  any  liability  for  baggage  except  for  wearing 
apparel,  and  then  only  to  the  extent  of  one  hundred  dollars,  it  was 
held  that  the  first  clause  referred  only  to  personal  injuries:  Coward 
V.  East  Tennessee  etc.  B.  Co.,  84  Tenn.  (16  Lea)  225,  67  Am.  Bep. 
226. 

e.  English  Bnle— Amerieaa  Bules. — ^The  English  role  In  regard  t<» 
connecting  carriers  holds  the  company  receiving  the  property  and 
booking  it  for  a  certain  destination,  as  the  earrier  throughout  the 
entire  route,  and  liable  therefor:  Illinois  Cent.  B.  Co.  ▼.  Copeland,  24 
m.  332,  76  Am.  Dec.  749;  Louisville  etc.  B.  Co.  ▼.  Weaver,  77  Tenn. 
(9  Lea)  38,  42  Am.  Bep.  654;  and  although  the  loss  may  have  oo* 
curred  upon  a  connecting  line,  such  line  incurs  no  liability,  and  aiL 
action  can  be  maintained  only  against  the  initial  earrier:  Mytton  ▼• 
Midland  B.  Co.,  4  HurL  A  N.  615. 

In  this  country,  however,  it  is  generally  held  that  the  eompaay; 
in  whose  possession  the  baggage  was  when  the  loss  or  damage  oe- 
curred  is  the  one  liable  therefor:  Montgomery  ets»  By.  Co.  t.  CoItst^ 
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75  Ala.  587,  51  Am.  Bep.  483;  Chicago  etc.  B.  Co.  v.  Fahey,  52  HI. 
SI,  4  Am.  Bep.  587;  and  this  rule  certainly  commends  itself  to  reason. 
The  English  rule  has  been  followed  to  a  limited  extent  in  Georgia, 
^where  the  first  connecting  carrier  has  been  held  liable,  although  it 
delivered  the  baggage  to  the  next  connecting  company:  Hawley  v. 
Screven,  62  Ga.  347,  35  Am.  Bep.  126.  But  the  passenger  may  in  that 
state  sue  the  second  connecting  carrier,  and  his  right  of  action  is  not 
limited  to  the  initial  carrier,  as  it  is  in  England:  Wolff  v.  Central  B. 
Co.,  68  Ga.  653,  45  Am.  Bep.  501;  Savannah  etc.  By.  Co.  v.  Mcintosh, 
73  Ga.  532. 

In  Texas  where  connecting  lines  receive  each  other's  tickets  and 
checks,  they  are  held  jointly  liable  for  the  proper  transportation  and 
delivery  of  baggage:  St.  Louis  etc.  By.  Co.  v.  Hindsman,  1  White  A 
W.  Civ.  Cas.  Ct.  App.,  sec.  205;  and  the  passenger  may  bring  his  suit 
against  any  one  of  them:  Texas  etc.  B.  Co.  v.  Port,  1  White  &  W. 
Civ.  Cas.  Ct.  App.,  sec.  1252;  Texas  etc.  B.  Co.  v.  Ferguson,  1  White 
&  W.  Civ.  Cas.  Ct.  App.,  sec.  1253;  Missouri  Pac.  By.  Co.  v.  Slater,  3 
Wills.  Civ.  Cas.  Ct.  App.,  sec.  7. 

d.  Px^sunptlon  Where  not  Known  Where  Loss  or  Injury  Occurred. 
In  Montgomery  etc.  By.  Co.  v.  Culver,  75  Ala.  587,  51  Am.  Bep.  583, 
the  rules  of  law  applicable  where  it  is  not  known  on  which  line  {he 
IcMS  or  damage  occurred  are  discussed,  the  court  saying:  ''From  the 
necessities  of  trade  and  commerce,  or  of  successful  competition,  or 
from  other  causes,  it  has  become  common  to  establish  long  routes  of 
transportation  by  successive  and  connecting  roads.  Under  such  cir- 
cumatances,  it  would  generally  be  difficult  and  oftentimes,  impossible, 
for  the  owner  to  show  on  which  road  they  were  injured.  One  of  the 
roads  is  certainly  responsible;  and  the  last  carrier  has  the  means  of 
showing  the  condition  of  the  goods  when  received  by  him.  The 
safety  and  protection  of  the  commercial  and  traveling  public  require 
the  recognition  of  the  presumption,  in  the  absence  of  evidence,  that 
the  goods  continued  in  the  same  condition  as  when  received  by  the 
flrst  carrier,  unless  it  may  be  exceptional  goods  of  a  perishable  nature, 
and  casts  on  the  discharging  carrier,  who  delivers  them  in  a  dam- 
mged  eonditioB,  the  burden  of  showing  their  condition  when  received 
by  him.''  See  to  the  same  effect,  Moore  v.  New  York  etc.  B.  Co., 
173  Mass.  335,  73  Am.  St.  Bep.  298,  53  N.  E.  816;  Lin  v.  Terre  Haute 
ste.  B.  Co.,  10  Mo.  App.  125;  Myerson  v.  Woolverton,  9  Misc.  Bep. 
186,  29  N.  Y.  Supp.  737;  Springer  v.  Westcott,  2  App.  Div.  295,  37 
N.  Y.  Supp.  909.  This  presumption,  however,  is  not  conclusive,  but 
may  be  rebutted  by  proof  on  the  part  of  the  company  delivering  the 
baggage  in  a  damaged  condition  that  it  was  in  such  condition  wheu 
received  by  it,  in  which  case  it  is  exonerated:  Fox  v.  Wabash  B.  Co., 
16  Misc.  Bep.  870,  88  N.  Y.  Supp.  88. 

In  the  absence  of  a  joint  contract  or  partnership  between  the  car- 
riers, a  different  rule  applies  In  the  case  of  a  total  loss,  and  there 
the  discharging  carrier  is  not  held  liable  unless  it  is  shown  that  the 
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^AggSigQ  came  into  its  possession:  Kessler  v.  New  York  etc.  B.  Co., 
61  N.  Y.  538,  affirming  7  Lans.  62;  Texas  etc.  B.  Co.  ▼.  Berry  (Tex. 
Civ.  App.),  71  S.  W.  326. 

In  McCormick  v.  Hudson  Biver  B.  Co.,  4  E.  D.  Smith  (N.  Y.),  181, 
a  passenger  in  Chicago,  purchased  for  New  York  a  through  ticket, 
consisting  of  four  coupons,  to  be  detached  and  delivered  up  on  de- 
mand. Three  of  them  were  delivered  between  Chicago  and  Albany, 
and  the  fourth  was  received  by  the  defendant  after  leaving  Albany. 
At  Buffalo  he  delivered  up  his  baggage,  and  received  therefor  one 
of  the  defendant's  checks.  Part  only  of  the  baggage  was  delivered 
in  New  York,  but  the  rest  could  not  be  found.  The  court  held  on 
these  facts  that  the  defendant  took  charge  of  the  baggage  in  Buffalo, 
and  was  liable  therefor. 

ZV.    Limitation  of  Liability. 

a.  How  Far  Carrier  may  Restrict  His  Liability. — ^At  common  law, 
common  carriers  of  passengers  were  liable  to  the  full  extent  of  a 
passenger's  baggage  carried  by  them:  Banchau  v.  Butledge  B.  Co., 
71  Vt.  142,  76  Am.  St.  Bep.  761,  43  Atl.  11.  Their  attempts  to  ro- 
s.trict  or  limit  this  liability  have  given  rise  to  much  litigation,  and  it 
becomes  of  importance  to  determine  how  far  they  may  go  in  this 
direction. 

There  is  no  doubt  that  a  carrier  may  legally  contract  for  exemption 
from  the  extraordinary  liability  of  insurer:  Mobile  etc.  B.  Co.  ▼• 
Hopkins,  41  Ala.  486,  94  Am.  Dee.  607.  But  in  the  United  States 
he  cannot,  according  to  the  weifi^ht  of  authority,  free  himself  of  lia- 
bility for  negligence  or  willful  default  of  himself  or  his  servants, 
such  being  against  public  policy:  Mobile  etc.  B.  Co.  v.  Hopkins,  41 
Ala.  486,  94  Am.  Dec.  607;  Indianapolis  B.  Co.  ▼.  Cox,  29  Ind.  360,  95 
Am.  Doc.  640;  Thomas  v.  Southern  By.  Co.,  131  N.  C.  690,  42  8.  £. 
964;  Camden  etc.  B.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55  Am.  Dec.  481; 
Coward  v.  East  Tennessee  etc.  B.  Co.,  84  Tenn.  (16  Lea)  225,  57  Am. 
Bep.  226;  International  etc.  B.  Co.  ▼.  Foltz,  3  Tex.  Civ.  App.  644,  22 
S.  W.  541;  The  New  England,  110  Fed.  415.  In  England,  a  carrier 
may,  by  express  contract,  be  relieved  from  his  own  negligence  and 
that  of  his  servants:  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  553,  23 
Am.  St  Bep.  660,  27  N.  E.  665;  The  New  England,  110  Fed.  415;  and 
the  same  is  true  in  New  York:  Weinberg  v.  National  S.  S.  Co.,  57 
N.  Y.  Super.  Ct.  (25  Jones  &  S.)  686,  8  N.  Y.  Supp,  195;  Prentice  ▼• 
Decker,  49  Barb.  21. 

b.  Effect  of  General  Notice  of  Nonliability. — A  general  notice  to 
the  effect  that  the  baggage  of  passengers  is  at  their  own  risk,  will 
not  relieve  the  carrier  of  liability^  even  though  it  be  brought  to  tbe 
knowledge  of  the  passenger:  Hollister  v.  Nowlen,  19  Wend.  234,  Si 
Am.  Dec.  455;  Cole  v.  Goodwin,  19  Wend.  251,  32  Am.  Dec.  470;  Cam- 
den etc.  Co.  V.  Belknap,  21  Wend.  354;  Blossom  v.  Dodd,  43  N.  Y. 
264,  8  Am.  Bep.  701;  Jones  ▼.  Yoorhees.  10  Ohio,  145;  Baltimore  ete. 
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B.  Co.  ▼•  Campb«lly  36  Ohio  St.  647,  38  Am.  Bep.  617.  Other  cases, 
notably  those  of  the  Pennsylvania  eoarts,  hold  that  a  general  notice, 
if  clear  and  explicit  in  its  terms,  and  of  which  the  passenger  has 
knowledge,  will  be  effectual  to  limit  his  liability:  Logan  ▼•  Pont* 
chartrain  B.  Co.,  11  Bob.  (La.)  24,  43  Am.  Dec.  199;  Bean  ▼.  Oreen, 
12  Me.  422;  Whitsell  ▼.  Crane,  8  Watts  A  8.  869;  Laing  ▼.  Colder, 
8  Pa.  St.  479,  49  Am.  Dee.  538;  Camden  etc.  B.  Co.  ▼•  Baldauf,  16  Pa. 
8t  67,  55  Am.  Dec.  481;  and  it  has  been  held  that  such  limitation  Is 
sufficiently  made  known  to  passengers  by  a  line  of  public  coaches, 
by  being  posted  up  at  the  place  where  they  book  their  names:  Whit- 
sea  ▼.  Crane,  8  Watts  &  3.  369. 

Li  Smith  ▼.  North  Carolina  B.  Co.,  64  N.  C.  235,  the  eonrt  held 
that  although  a  carrier  conld  not  free  himself  from  liability  by  a  gen- 
eral notice,  as  that  all  baggage  was  at  owner's  risk,  still  ho  might, 
by  notice  brought  to  the  knowledge  of  the  owner,  reasonably  qualify 
his  liaibility,  as  by  notice  that  he  would  not  be  liable  for  glass  in 
a  box  or  Taluable  articles,  unless  informed  of  the  facts.  A  notice 
that  a  carrier  will  not  be  liable  for  baggage  unless  checked,  which  is 
posted  in  a  steamboat,  even  if  it  be  of  any  effect,  will  not  protect 
the  carrier,  where  the  passenger  delivered  his  baggage  and  demanded 
a  check,  but  did  not  obtain  one  because  the  person  whose  duty  it  was 
to  give  them  was  not  present:  Freeman  ▼.  Newton,  3  E.  D.  Smith 

(N.  T.),  246. 

e.    May  Limit  Liability  by  Contract. 

1.  OenearaUy. — There  is  no  doubt  that  a  common  carrier  may  limit 
his  liability  by  contract,  assented  to  by  the  passenger:  Indianapolis 
etc  B.  Co.  ▼.  Cox,  29  Ind.  360,  95  Am.  Dec.  640;  Bawson  ▼.  Pennsyl- 
vania B.  Co.,  8  Abb.  Pr.,  N.  &.,  220;  Blossom  ▼.  Dodd,  43 'N.  Y.  264, 
8  Am.  Bep.  701;  Nevins  ▼.  Bay  State  Steamboat  Co.,  17  N.  Y.  Super. 
Ct  (4  Bosw.)  225;  Bingham  ▼.  Bogers,  6  Watts  &  S.  495,  40  Am.  Dec. 
581;  Vemer  ▼.  Sweitzer,  82  Pa.  St.  208;  The  Priscilla,  106  Fed.  739; 
and  the  burden  is  on  the  carrier,  in  order  to  relieve  himself  from  lia- 
bility, to  establish  such  a  contract:  Grossman  ▼.  Dodd,  63  Hun,  324, 
17  N.  Y.  Supp.  855;  Baltimore  etc  B.  Co.  v.  Campbell,  36  Ohio  St. 
647,  38  Am.  Bep.  617;  Yerner  v.  Sweitzer,  32  Pa.  St.  208. 

Difficulty,  however,  arises  in  determining  what  is  a  suficient  con- 
tract, whether  the  passenger  had  knowledge  of  the  limitation,  and 
whether  he  consented  thereto;  and  these  questions  have  most  often 
been  presented  by  conditions  printed  on  tickets,  checks  or  vouchers, 
iMeived  by  passengers  from  transportation  companies. 

A  limitation  on  a  ticket  or  check  is  not  binding  on  a  passenger, 
unless  he  agrees  to  it:  Kansas  City  etc.  B.  Co.  ▼.  Bodebaugh,  38  Kan. 
45, 6  Am.  St.  Bep.  715, 15  Pae.  899;  Baltimore  etc.  B.  Co.  ▼.  Campbell, 
86  Ohio  St.  647,  88  Am.  Bep.  617.  See,  also,  Weigand  ▼.  Central  B. 
Oe.,  75  Fed.  870,  affirmed,  79  Fed.  991,  25  C.  C.  A.  681.  There  is  no 
pTMmnption  that  he  had  knowledge  thereof,  and  it  is  a  question  f oti 
ths  jury  whether  he  knew  of  the  condition:  MerriU  ▼.  Pacific  Trass* 
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fer  Co.,  181  OaL  582,  63  Pac.  915;  and  especially  is  this  so  where 
it  was  printed  on  tlie  back  of  the  ticket:  Brown  v.  Eastern  B.  Co., 
65  Mass.  (11  Cush.)  97;  Malone  v.  Boston  etc  B.  Corp.,  78  Mass. 
(12  Gray)  888,  74  Am.  Dec  598;  Henderson  ▼•  Stevenson,  Lu  Bb  2 
H.  L.  Sc  40. 

Where  a  passenger  purchased  a  steamer  ticket,  containing  a  condi- 
tion limiting  the  company's  liability  for  loss  of  baggage  to  one 
hundred  dollars,  and  when  she  received  the  ticket  it  was  so  folded 
up  that  no  writing  was  visible  unless  she  opened  it,  it  was  held  th&t 
there  was  sufloient  evidence  on  which  a  jury  could  find  for  the  plain- 
tiff in  a  sum  exceeding  one  hundred  dollars,  where  they  found  that 
she  knew  there  was  printing  on  the  ticket,  but  did  not  know  that 
it  contained  conditions  relating  to  the  terms  of  the  contract  of  car- 
riage, and  that  the  company  did  not  do  what  was  reasonably  sufBcient 
to  give  her  notice  thereof:  Bichardson  v.  Bountree^  [1804]  App.  Cas. 
217. 

2.    Tlidcet  as  a  Ck>ntraet. 

A.  Opposing  Views. — ^As  to  whether  a  condititon  contained  in  a 
ticket  is  of  any  effect  regardless  of  knowledge  thereof  by  the  paseen- 
ger,  depends  to  a  great  extent  upon  what  may  be  considered  to  be 
the  nature  of  the  ticket.  If  it  be  deemed  a  contract,  the  well-known 
rule  of  law,  that  a  person  voluntarily  entering  into  a  contract  la 
bound  by  all  its  terms,  applies;  if  it  be  considered  not  a  contract, 
a  special  agreement,  and  of  course,  knowledge,  must  be  shown.  This 
is  well  brought  out  in  Aiken  v.  Wabash  B.  Co.,  80  Mo.  App.  S, 
where  it  is  said:  ''The  cases  all  agree  that  an  ordinary  railroad  tieket, 
which  contains  merely  the  names  of  the  stations,  is  a  receipt  or 
voucher  and  cannot  be  said  to  be  a  contract  nor  to  contain  a  eontraet. 
It  is  merely  evidence  that  the  holder  has  paid  the  amount  of  the 
fare  between  the  two  stations:  Logan  v.  Hannibal  etc  B.  B.  Co.^  77 
Mo.  663;  Thompaon  on  Carriers,  p.  65;  Elliott  on  Bailroads,  p.  2482. 
The  authorities  are  also  numerous  in  holding  that  a  railroad  company 
may,  by  a  special  contract  with  the  passenger,  limit  its  liability  as 
to  amount  in  the  carriage  of  baggage,  or  the  parties  may  agree  on  an 
amount  certain  as  liquidated  damages  in  case  of  loss,  etc  The  caaes, 
however,  differ  as  to  the  quantum  of  evidence  necessary  to  establish 
such  a  contract.  With  but  few  exceptions  the  decisions  are  to  the  ef- 
fect that  in  the  purchase  of  a  railroad  ticket  under  ordinary  eireum- 
stancres,  the  passenger  is  not  bound  by  conditions  printed  on  the  back 
of  his  ticket,  unless  the  railroad  company  shows  that  he  read  them,  or 
that  his  attention  was  called  directly  to  them.  It  will  not  be  presumed 
that  he  read  them:  Perkins  v.  Bailroad,  24  N.  Y.  196,  82  Am.  Dec 
281;  Malone  v.  Bailroad,  12  Gray,  388,  74  Am.  Dec  598;  Brown  v. 
Bailroad,  11  Cush.  97;  2  Fetter  on  Carriers  of  Passengers,  bot.  p. 
980;  Fonseca  v.  Cunard  Steamship  Co.,  153  Masc  653,  25  Am.  St. 
Bep.  660,  27  N.  E.  665;  Indianapolis  etc.  B.  B.  Co.  v.  Cox,  29  Ind. 
360,  95  Am.  Dec  640.    But  in  some  states  the  role  is  otherwise  where 
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the  ticket  on  ita  face  directs  attention  to  the  printed  matter  on  its 
l»ack:  Qnimbj  ▼.  Boston  etc.  B.  B.  Co.,  150  Mass.  365,  23  N.  E.  205; 
or  where  the  purchase  of  sneh  a  ticket  is  made  nnder  circumstances 
leading  to  the  conclusion  that  the  purchaser  did  read  the  conditions 
and  assented  to  them:  Potter  ▼.  Majestic,  60  Fed.  624;  Bawson  v. 
Bailroad,  48  N.  Y.  212,  8  Am.  Bep.  543.  A  contrary  rule,  however, 
has  bees  asserted  in  other  states,  where  it  is  held  that  the  railroad 
eomiMUiy  must  affirmatively  show  that  the  holder  of  such  a  ticket 
either  read  the  conditions  before  commencing  the  journey,  or  that  he 
had  his  attention  called  directly  to  them:  Malone  ▼.  Boston  etc  B. 
Corp.,  12  Gray,  388;  Brown  v.  Eastern  B,  Co.,  11  Gush.  97;  Bailroad 
▼.  Cox,  29  Ind.  360,  95  Am.  Bee.  640. 

''In  all  of  the  foregoing  cases  the  ticket  is  regarded  only  as  evi- 
dence that  the  passenger  has  paid  his  fare.  The  actual  terms  of  the 
contract  are  outside  of  the  ticket  and  are  implied  by  law.  It  is  for 
this  reason  that  the  courts  require  affirmative  evidence  of  the  assent 
of  the  passengers  to  conditions  printed  on  the  back  of  the  ticket. 
The  modem  decisions,  however,  hold  to  the  doctrine  that  a  railroad 
ticket  may  be  both  a  receipt  and  a  contract.  In  other  words,  it  may 
be  so  framed  and  worded  as  to  justify  the  conclusion  that  it  was 
intended  to  represent  the  entire  contract  of  transportation.  Thus, 
if  certain  limitations  or  conditions  are  plainly  printed  on  the  face 
of  the  ticket  and  as  a  part  thereof,  the  law  will  draw  the  inference 
that  the  passenger  read  the  conditions  and  assented  to  them  as  part 
of  his  contract:  4  Elliott  on  Bailroads,  p.  2482,  note  1,  and  authorities 
cited:  Brown  v.  Eastern  B.  Co.,  11  Gush.  97;  Fonseca  v.  Steamship  Co., 
153  Mass.  553,  25  Am.  St.  Bep.  660,  27  N.  E.  665;  Zunz  v.  South  East- 
em  B.  Co.,  L.  B.  4  Q.  B.  539;  Fetter  on  Carriers,  bot.  pp.  980,  981. 
We  can  see  no  valid  objection  to  this  view.  It  is  reasonable  and  just 
and  we  are  inclined  to  adopt  it." 

Actual  notice  is  not  necessary,  but  it  is  sufficient  if  constructive 
notice  be  had,  such  as  would  put  a  prudent  man  on  inquiry:  Merrill 
V.  Pacific  Transfer  Co.,  131  Cal.  582,  63  Pac.  915;  and  it  is  for  the 
jury  to  determine  whether  a  person  receiving  a  receipt  or  ticket, 
accepted  it  with  notice  of  its  contents.  ''The  fact  that  the  receipt 
waa  printed  in  large  type,  and  could  be  easily  read;  that  it  was  re- 
eeived  in  the  daytime,  or  when  there  was  sufficient  light  to  enable 
the  traveler  to  read  it;  that  he  was  acquainted  with  the  methods  of 
the  business — ^these  and  other  facts  may  be  shown,  not  as  conclusive 
against  the  recovery,  but  as  bearing  upon  the  ultimate  fact  to  be 
proven,  that  the  party,  when  he  accepted  the  receipt,  knew  of  its 
limitations,  or  that  it  contained  special  terms  for  the  carriage  of  tho 
property '^  Madan  v.  Sherard,  78  N.  Y.  329,  29  Amu  Bep.  153.  The 
mere  receipt  of  a  ticket  or  check  containing  a  condition  does  not 
give  rise  to  a  contract:  Prentice  v.  Decker,  49  Barb.  21;  Lechowitzer 
T.  Hamburg-American  Packet  Co.,  6  Misc.  Bep.  536,  27  N.  Y.  Supp. 
140;  Woodruff  v.  Sherrard,  9  Hun,  822;  and  the  following  cases  hold 
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tained,  although  in  excess  of  fifty  dollars:  Earle  ▼.  Cadmus,  2  Dalj, 
237.  That  such  a  condition  refers  to  the  articles  contained  in  .*k 
trunk,  and  not  to  the  trunk  and  its  entire  contents  in  gross,  see  Hop- 
kins y.  Westcott,  6  Blatehf.  64,  Fed.  Gas.  No.  6692. 

In  Louisville  etc.  Bj.  Co.  ▼.  Nieholai,  4  Ind.  App.  119,  51  Am. 
fit.  Bep.  206,  30  N.  E.  424,  a  ticket  sold  the  plaintiff  contained  a 
clause  to  the  effect  that  liability  for  wearing  apparel  would  b«  as- 
sumed only  up  to  one  hundred  dollars,  to  which  the  plaintiff  agreed. 
When  the  trunk  reached  its  destination,  it  was  discovered  that  prop- 
erty of  the  value  of  three  hundred  dollars  had  been  abstracted.  Thd 
court  held  that  where  the  exemption  provided  for  by  contract  was 
not  for  loss  or  damage  from  a  particular  cause,  but  only  as  to  amount, 
as  in  that  case,  and  the  carrier  would  not  account,  nor  attempt  to  ac- 
count for  a  refusal  to  deliver  the  property  which  it  undertook  to  carry 
safely,  the  presumption  was  that  there  had  been  negligence  on  the 
part  of  the  carrier,  and  the  plaintiff  might  recover  the  full  amount 
of  the  loss  sustained. 

Where  a  steamship  company  it  by  its  contract  exempted  from  lia- 
bility for  loss  occasioned  by  the  negligence  of  the  company's  ser- 
vants, this  does  not  by  implication  exempt  the  company  from  lia- 
bility for  loss  occurring  through  its  own  negligence,  and  to  effect  that 
object,  it  must  be  included  in  clear  and  explicit  form:  Weinberg  v. 
National  S.  S.  Co.,  57  N.  Y.  Super.  Ct.  (25  Jones  ft  S.)  586,  8  N.  Y. 
Supp.  195. 

A  condition  upon  a  cloak-room  ticket  issued  by  a  railway  company 
that  it  would  not  be  responsible  for  any  package,  exceeding  the  value 
of  ten  pounds,  relieves  the  company  from  liability  not  only  for  loss, 
but  also  for  damage  or  injury  to  any  article  deposited  with  it:  Ptatt 
V.  South  Eastern  By.  Co.  (1897),  1  Q.  B.  18. 

In  Glovinsky  v.  Cunard  S.  S.  Co.,  5  Misc.  Bep.  388,  26  N.  Y.  Supp. 
751,  a  steamship  ticket  provided  that  baggage  a  greater  value  than  a 
certain  sum  must  be  specially  mentioned  and  shipped  under  bill  of 
Jading  as  cargo.    There  was  no  provision  for  payment  of  overweight, 
but  it  was  stated  that  a  certain  charge  per  cubic  meter  would  be 
made  for  extra  freight  on  shipboard.    When  the  plaintiff  purehaseil 
her  ticket,  she  was  charged  for  extra  weight,  which  she  paid.    On 
these  facts  the  court  held  that  the  arrangement  between  the  plaintiff 
and  the  defendant 's  agent  was  wholly  outside  of  the  provisions  of  the 
contract,  and  constituted  a  separate  agreement  for  the  transportation 
of  the  baggage,  and  could  not  be  avoided  by  the  limitations  in  the 
ticket  contract:  See,  also,  Wasserberg  v.  Cunard  S.  S.  Co.,  8  Misc. 
Bep.  78,  28  N.  Y.  Supp.  620. 

e.    Statutory  Enactments. 
1.    Prohibiting  Limitation  of  LiabiUty.— In  some  jurisdictions  tlie 
right  of  a  carrier  to  limit  his  liability  has  been  prohibited  by  statute: 
Davia  t.  Chicago  etc  By.  Co.,  83  Iowa,  744,  49  N.  W.  77.    In  that 
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case  a  laflwaj  eompany  attempted  to  restrict  its  responsibility  for 
wearing  apparel  to  one  hundred  dollars  and  no  more.  The  contract 
for  transportation  was  made  in  Ohio,  to  be  performed  in  Iowa.  It  was 
not  shown  that  the  statutes  of  the  former  state  differed  from  those  of 
the  latter  wMeh  declared  such  limitation  invalid;  and  in  the  absence 
of  such  showing  the  court  presumed  them  to  be  to  the  same  effect. 

Texas  has  a  similar  law,  and  this  is  held  to  apply  to  an  interstato 
■hipment  beginning  in  that  state,  as  well  as  to  domestic  ones:  Mexi- 
ean  Nat.  B.  Co.  v.  Ware  (Tex.  Civ.  App.),  60  S.  W.  343. 

&  Oonstmctlini  of  Statute  Limiting  Uablllty.— A  United  States 
•tatnte^  relieving  owners  of  vessels  from  liability  as  carriers  in  any 
form  or  manner  if  certain  articles  be  shipped,  without  giving  notice 
of  their  true  eharaeter  and  value,  and  having  the  same  entered  on  a 
bill  of  lading,  refers  only  to  liability  as  carriers,  and  does  not. 
abridge  their  responsibility  as  bailees:  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  125  N.  Y.  155,  21  Anu  St.  Bep.  729,  26  N.  E.  248,  reversing 
52  Hun,  75,  5  N.  Y.  Supp.  101. 

V.    Wlien  IdaUUty  Attaches. 

The  liability  of  a  carrier  for  baggage  attaches  when  It  is  received 
to  be  transported  on  any  part  of  the  road:  Logan  ▼.  Pontchartrain  £• 
Co^  11  Bob.  (La.)  24,  43  Am.  Dec  199;  but  it  is  not  alwa3rs  easy , 
to  determine  when  it  is  so  received  for  transportation*  Common  car- 
rier! aie  responsible  under  their  common-law  liability  for  baggage- 
l^t  by  passengers  at  their  offices  and  knowingly  received  by  their 
^ents,  with  the  intention  of  proceeding  with  the  same  in  the  next 
coaveysnce  of  the  carrier  departing  from  the  place  where  the  baggage 
ii  deposited:  Camden  etc.  Transp.  Co.  ▼.  Belhnap,  21  Wend.  854. 

In  Hicks  ▼.  Kaugatuek  B.  Co.,  31  Conn.  281,  83  Am.  Dec.  143,  a 
paasenger  took  his  trunk  to  a  railroad  station  at  11  o'clock  in  the 
morning,  and  requested  that  it  be  checked  for  the  next  train  to  a 
eertain  station,  which  was  to  leave  four  hours  later.  Being  informed  ' 
bj  the  agent  that  they  did  not  check  trunks  until  fifteen  minutes 
before  the  train  left,  he  left  the  trunk  with  the  agent,  returning  later 
Had  obtaining  a  check,  and  then  went  by  the  same  train.  Upon  re- 
cdring  the  trunk,  some  property  was  found  to  have  been  taken  there- 
from. The  court  held  that  the  company  was  liable,  regardless  of 
whether  the  articles  were  abstracted  while  the  trunk  was  lying  at 
the  station  or  after  it  left,  as  the  company  was  to  be  regarded  as 
^▼ing  received  it  when  first  delivered  for  transportation,  and  not 
'  for  storage;  that  the  delivery  of  the  check  was  of  no  importance  as 
J  constituting  a  contract,  it  being  merely  a  receipt  and  intended  as  a 
means  of  identification.  And  the  company  will  be  liable  for  a  trunk 
Keeived  as  baggage,  from  a  prospective  passenger,  even  though  no 
ticket  has  been  bought  or  fare  paid,  whether  the  loss  occur  before 
cr  after  the  arrival  and  departure  of  the  train  or  before  or  after 


372  Am'ebican.  State  Ekpobts,  Vol.  99.  [If aine, 

the  purcliaae  of  the  ticket:  Lake  Shore  ete.  Bj.  Co.  ▼.  PoiUr,  104 
Ind.  293,  64  Am.  Eep.  319,  4  N.  B.  20. 

Where  goods  were  delivered  by  a  passenger  to  a  baggage  agent  of  a 
i-ailroad,  to  be  shipped  on  the  evening  of  the  next  day,  unless  the 
passenger  should  direct  to  the  contrary,  and  no  such  direction  ^raa 
given,  the  company  thereafter  held  the  baggage  for  immediate  ship- 
ment, and  if  it  was  burned  whUe  so  held,  it  became  Uable  as  a  com- 
mon carrier.  If,  however,  there  was  a  regulation  of  the  company 
known  to  the  plaintiff,  that  the  baggage  should  be  received  only  for 
immediate  carriage,  and  their  agent  took  charge  of  the  baggage  as  a 
matter  of  accommodation  and  without  any  direction  as  to  its  ship- 
ment, the  company  was  not  liable  at  all  for  the  loss:  Illinois  Cent. 
X  Co.  V.  Tronstine,  64  Miss.  834,  2  South.  255. 

A  rule  of  a  carrier  allowing  baggage  to  be  checked  only  half  an  hour 
fbef  ore  train  time,  is  not,  as  a  matter  of  law,  unreasonable,  and  a  pas- 
senger cannot  make  it  answerable  as  an  insurer,  by  an  earlier  de- 
livery, without  its  consent:  Goldberg  v.  Ahnapee  etc.  By,  Co.,  105 
Wia,  1,  76  Am.  St.  Eep.  899,  80  N.  W.  920. 

In  The  Priscilla,  106  Fed.  739,  the  question  presented  was  whether 
•an  admiralty  court  had  jurisdiction  of  an  action  to  recover  for  bag- 
gage sent  by  a  person  to  the  pier  of  a  steamship  company,  a  receipt 
being  given  therefor,  as  was  customary,  and  the  owner  soon  after- 
ward purchasing  a  ticket.  The  court  said:  "Upon  the  long-estab- 
lished usage  in  evidence,  it  seems  to  me  clear  that  the  reception 
of  the  baggage  was  an  incident  of  the  company's  maritime  business^ 
and  in  anticipation  of  its  subsequent  maritime  contract  of  transpor- 
tation, and  formed  part  of  the  contract  from  the  moment  the  ticket 
was  purchased.  The  company's  obligation  was  to  carry  the  paa- 
sengen  and  their  reasonable  baggage  already  deposited  with  the 
company  according  to  its  custom  of  doing  business;  and  that  was  a 
part  of  the  libelant's  right  under  the  tickets  purchased.  The  court 
has.  therefore,  jurisdiction  of  this  action  for  its  loss.'' 

VI.    DellTery  to  Carrier. 

a.  Kecessity  Therefor.— Before  a  carrier  can  be  held  liable  for  the 
loss  of  a  passenger's  baggage,  it  is  essential  that  a  delivery  to  and 
acceptance  by,  him  be  shown,  for  he  cannot  be  made  responsible  for 
property  never  in  his  possession  or  under  his  control:  Michigan  etc 
£.  Go.  T.  Meyres,  21  111.  627;  Perkins  v.  Wright,  37  Ind.  27;  Bogen 
▼•  Long  Island  B.  Co.,  2  Lans.  269;  Forbes  v.  Davis,  18  Tex.  268. 
To  charge  a  carrier  with  the  loss  of  property  packed  in  a  trunk, 
it  must  satisfactorily  appear  that  the  trunk  was  not  rifled  after 
it  was  so  packed  and  before  it  reached  the  possession  of  the  carrier: 
McQuesten  t.  Sanford,  40  Me.  117;  Bingwalt  v.  Wabash  B.  Co., 
45  Neb.  760,  64  N.  W.  219.  The  burden  of  proving  a  delivery  to 
the  carrier  is  on  the  plaintiff:  Lustig  t.  International  Nav.  Co^  3^ 
IhUsc.  Bep.  802,  78  N.  Y.  Supp.  6S5. 
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Where  the  property  has  been  placed  in  the  custody  of  a  servant 
9T  agent  of  the  carrier,  whose  duty,  or  apparent  duty,  it  is  to  receive 
and  take  care  thereof,  it  is  a  sufficient  delivery  to  charge  the  carrier: 
Block  V.  The  Trent,  18  La.  Ann.  664;  Moore  v.  The  Evening  Star, 
20  La.  Ann.  402;  Minter  v.  Pacific  Bailroad,  41  Mo.  603,  97  Am. 
Dec.  288;  Butler  v.  "Hudson  Kiver  B.  Co.,  8  E.  D.  Smith  (N.  T.), 
671;  but  it  must  be  to  an  agent  intrusted  to  receive  goods,  and  not 
one  merely  engaged  in  other  duties:  Gleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  Am.  Eep.  716. 

bb  Cnstom  as  Showing  Delivery. — ^It  is  not,  however,  absolutely 
necessary  that  a  personal  delivery  be  made  to  the  carrier  or  his 
agent,  but  baggage  may  be  left  at  a  depot  or  station  by  its  consent^ 
which  may  be  implied  from  custom:  Green  v.  Milwaukee  etc.  B.  B. 
Co.,  38  Iowa,  100.  In  Wright  ▼.  Caldwell,  3  Mich.  51,  it  is  said: 
''It  is  well  settled  by  a  series  of  adjudications,  of  high  authority^ 
that  if  a  uniform  custom  is  established  and  recognized  by  the  car- 
rier, and  is  known  to  the  public,  that  property  intended  for  carriage 
may  bo  deposited  in  a  particular  place,  without  express  notice  to 
him,  that  a  deposit  of  property  for  that  purpose  in  accordance  with 
the  custom  is  constructive  notice^  and  would  render  any  other  form 
of  delivery  unnecessary.  The  rule  is  founded  in  reason,  as  the 
usage,  if  habitual,  is  a  declaration  by  the  carrier  to  the  public^ 
that  a  delivery  of  property  in  accordance  with  the  usage  will  be 
deemed  an  acceptance  of  it  by  him  for  the  purpose  of  transportation. 
To  allow  a  carrier,  when  property  is  thus  delivered,  to  set  up  by 
way  of  defense  the  general  rule,  which  requires  express  notice,  would 
operate  as  a  fraud  upon  the  public,  and  lead  to  manifest  injustice.'' 
8o  where  a  passenger  advised  the  agent  of  a  railroad  company  that 
she  intended  taking  the  train  the  following  morning,  and  sent  hei 
baggage  the  evening  before,  properly  marked,  as  was  customary  with 
paasengeis  taking  trains  at  that  point,  and  the  trunk  was  afterward 
locked  np  in  the  baggage-room,  it  was  held  to  constitute  an  accept- 
ance of  the  baggage  by  the  carrier:  Green  v.  Milwaukee  etc.  B.  Co., 
41  Iowa,  410.  Where  it  is  customary  for  passengers  on  a  boat,  to 
deposit  their  baggage  on  the  dock,  there  being  no  means  of  booking 
or  checking  It,  this  is  sneh  a  delivery  as  will  render  the  company 
liable  for  its  loss:  Doyle  v.  Eiser,  6  Ind.  242. 

Where  a  carrier  has  an  agent  on  his  boat  to  receive  and  check 
baggage,  it  is  not  a  good  delivery  to  leave  it  on  the  boat  without 
obtaining  a  check  or  calling  the  agent's  attention  to  it:  Ball  v.  New 
Jersey  Steamboat  Co.,  1  Daly,  491.  In  Gleason  v.  Goodrich  Transp.. 
Co.,  32  Wis.  85,  14  Am.  Bep.  716,  plaintiff  took  passage  on  a  steam- 
boat and  was  assigned  a  stateroom.  He  asked  for  a  key  to  the 
room,  in  order  to  place  his  baggage  therein,  but  was  informed  that 
they  gave  no  keys.  He  then  deposited  his  valise  in  the  room,  calling 
the  attention  of  a  number  of  cabin  boys  to  the  fact  and  asking 
vhether  it  would  be  safe,  receiving  an  affirmative  answer.    Upon 
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hii  Tetam  a  short  time  after,  tlie  yalise  wan  miasing.  There  waa  a 
porter  on  the  boat,  whose  duty  it  was  to  receive  and  check  baggage, 
which  the  plaintiff  knew.  There  was  no  evidence  of  any  custom 
of  travelers  to  deposit  their  baggage  as  was  done  in  this  case,  nor 
of  any  usage  of  carriers  by  boat,  or  of  the  defendant,  to  accept  de- 
livery in  that  way,  nor  was  there  any  finding  that  the  carrier  was 
negligent  in  not  providing  the  stateroom  with  a  lock  and  key.  The 
court  held  that  no  delivery  was  shown,  and  refused  to  allow  recovery 
for  the  baggage. 

Whether  or  not  a  custom  has  been  established,  that  a  delivery  of 
baggage  at  a  station  without  notice  to  a  carrier  is  regarded  by  the 
latter  as  a  good  delivery,  is  a  question  of  fact  for  the  jury;  Green 
T.  Milwaukee  etc  B.  Co.,  41  Iowa,  410. 

e.    Betentlon  of  Control  of  Baggage  by  Passenger. 

1.  Effect  Thereof.^ — ^A  retention  of  custody  and  control  by  a  pas- 
■enger  over  his  baggage  relieves  the  carrier  from  his  liability,  it 
never  having  been  delivered  into  the  company's  keeping.  Many 
interesting  questions  have  arisen  in  regard  to  the  application  of  this 
proposition  of  law,  where  passengers  have  seen  fit  to  keep  with  them 
articles  of  personal  baggage,  and  on  a  similar  state  of  facts,  dif- 
ferent courts  have  decided  differently.  Mr.  Justice  Lush,  in  Le 
Oonteur  v.  Landon  etc  B.  Co.,  L.  B.  1  Q.  B.  54,  remarked:  "We 
know  it  is  the  every-day  practice  for  passengers  to  carry,  with  the 
consent  of  the  company,  carpet-bags,  books  and  cloaks,  and  things 
they  want  upon  the  journey,  in  the  carriage  with  them.  It  cannot 
be  said  that  the  things  are  not  in  the  custody  of  the  company  as 
carriers,  because  they  agree,  at  the  passenger's  request,  to  place 
them  in  the  carriage  where  he  sits.'' 

But  in  Nashville  etc  B.  Go.  v.  LiUie  (Tenn.),  78  S.  W.  1055,  it 
ia  said:  "We  think  that  in  the  case  of  passengers  in  day  eoachea 
who  prefer  to  keep  their  baggage,  and  especially  their  hand  lug- 
gage in  their  own  possession,  and  on  the  seat  with  them  in  the  day 
coach,  the  railroad  company  should  not  be  held  liable  as  an  insurer.'^ 

"There  are  large  numbers  of  day  passengers,  and  they  almost  in- 
Tariably  carry  hand  grips  and  parcels  in  their  hands,  retaining  con- 
trol and  custody  of  them  during  the  entire  trip.  In  such  a  case 
the  carrier  should  not  be  held  as  an  insurer  of  the  safety  of  the 
baggage'':  See,  also,  Bergheim  v.  Great  Eastern  B.  Co.,  3  C.  P.  Div. 
£21;  Talley  v.  Qreat  Western  By.  Co.,  L.  B.  6  C.  P.  44.  That  the 
same  rule  does  not  apply  where  the  baggage  is  deposited  by  a  pas- 
aenger,  under  the  berth  of  a  sleeping-car,  when  retiring,  see  Kash- 
▼ille  etc  B.  Co.  v.  Lillie  (Tonn.),  78  a  W.  1055. 

Common  carriers  are  not  responsible  for  wearing  apparel  or  money 
carried  by  a  passenger  about  his  person,  and  which  is  under  his 
own  immediate  control:  The  Crystal  Palace  v.  Vanderpool,  55  Ky. 
<16  B.  Mon.)  302;  Aibbott  v.  Bradstreet,  55  Me.  530;  but  they 
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for  their  negligence,  resulting  in  its  loss:  Bonner  v.  Grumbach,  2 
Tex.  av.  App.  482,  21  S.  W.  1010.  A  railroad  company  is  not  liabl3 
for  the  loss  of  a  bag  containing  money  and  jewelry,  carried  by  a 
passenger  and  by  him  accidentally  dropped  through  the  open  window 
of  a  ear,  although,  after  being  informed  of  the  loss,  it  refuses  to  stop 
the  train,  short  of  a  nsnal  station,  so  that  it  might  be  recovered: 
97  Fed.  656.  An  excellent  discussion  of  this  subject  will  be  found 
Hendrson  y.  Louisyille  etc.  B.  Co.,  123  U.  8.  61,  8  Sup.  Gt.  Bep. 
60,  affirming   20  Fed.  430. 

2.  8te«2zialilp  Ctompanles  as  Iziiikeeper8.~The  liability  of  steam- 
tfbip  companies,  which  hire  staterooms  to  passengers  for  their  uso 
glaring  the  journey  has  been  held,  by  some  authorities,  the  same  as 
that  of  innkeepers:  Adam«  y.  New  Jersey  Steamboat  Co.,  151  N,  Y. 
163,  56  Am.  St.  Bep.  616,  45  N.  E.  369,  affirming  9  Misc.  Bep.  25, 
29  N.  Y.  Supp.  56.  So  the  taking  of  a  valise  to  a  stateroom  is  not 
such  a  taking  into  the  passenger's  own  exclusive  custody  and  guard- 
ianship as  to  absolve  the  carrier  from  any  duty  or  liability  respect- 
ing it:  Hacklin  v.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr.,  N.  S.,  229; 
nor  will  the  delivery  of  a  key  of  a  stateroom  to  a  passenger  have 
that  effect:  Mudgett  ▼.  Bay  State  Steamboat  Co.,  1  Daly,  151,  dis- 
approving Cohen  v.  Frost,  9  N.  Y.  Super.  Ct.  (2  Duer)  335.  Other 
cases  have  denied  that  a  carrier  la  liable  as  an  innkeeper  for  bag- 
gage kept  in  a  stateroom:  Clark  v.  Boms,  118  Mass.  275,  19  Am. 
Bep.  456;  American  S.  S.  Co.  v.  Bryan,  83  Pa.  St.  446;  The  Humboldt, 
97  Fed.  656.  An  excellent  discussion  of  this  subject  will  be  found 
in  McKee  v.  Owen,  15  Mich.  115,  where  the  court  was  evenly  divided. 

A  steamship  company  has  been  held  liable  as  an  insurer  for  money^ 
a  watch,  and  like  articles  stolen  from  the  stateroom  oecupied  by  a 
passenger:  Crozier  v.  Boston  etc.  Steamboat  Co.,  43  How.  Pr.  466; 
Lincoln  v.  New  York  etc.  S.  S.  Co.,  30  Misc.  Bep.  752,  62  N.  Y. 
Snpp.  1085.  See,  however.  The  B.  E.  Lee,  2  Abb,  N.  S.,  49,  Fed. 
Caa.  No.  11,690,  and  Clark  v.  Bums,  118  Mass.  275,  19  Am.  Bep. 
456,  the  latter  ease  holding  that  the  owner  of  a  steamship  is  not 
Uabla  for  a  watch  worn  by  a  passenger  on  his  person  by  day  and 
kept  by  him  within  reach  at  night,  whether  retained  upon  his  pef* 
•on,  under  his  pillow,  or  in  his  clothing. 

An  overcoat  worn  by  a  passenger  when  procuring  passage  on  a 
boat,  and  obtaining  a  stateroom,  cannot  be  held  to  be  within  th<» 
ezelnaiva  custody  of  the  passenger,  so  as  to  relieve  the  carrier  from. 
liability  where  it  is  subsequently  removed  by  the  passenger  and 
^epoeited  in  the  stateroom,  from  which  it  was  stolen:  Gore  v.  Nor- 
wich etc  Transp.  Co.,  2  Daly,  254,  where  the  court  said:  "If  tho 
traveler,  while  using  any  article  of  dress,  such  use  establishing  tho 
animus  custodiendi  for  the  time  being,  loses  it^  it  is  right. that  tha 
carrier  should  ba  released  from  liability.    But  if,  after  it  shall  hB,rm 
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been  lued  temporarily,  as  in  thia  case,  it  be  restored  to  tbe  locality 
provided  for  such  things  generally,  or  specially  as  in  this  case,  the 
use  ceases — ^the  animus  custodiendi  in  fact  and  in  law  eeasesy  an»l 
the  custody  reverts  to  the  carrier/' 

An  overcoat,  being  an  article  of  wearing  apparel  of  present  nae, 
however,  ia  under  the  control  of  a  passenger,  although  not  on  his 
person,  where  it  ia  deposited  in  his  seat  in  a  railroad  ear:  Tower  t, 
Utiea  etc  B.  Co.,  7  Hill,  47,  42  Am.  Dec.  36. 

Vn.    When  Liability  Snda. 

a.  After  Seasonable  Time. — The  authorities  are  agreed  that  the 
extraordinary  liability  of  carriers  for  baggage  does  not  terminate 
immediately  upon  the  arrival  of  the  conveyance  at  the  place  of 
destination,  but  the  passenger  must  have  a  reasonable  time  and 
opportunity  in  which  to  remove  his  baggage,  during  which  periol 
the  carrier  is  responsible  as  an  insurer  for  its  safety,  the  reason- 
ableness of  the  time  being  usually  a  mixed  question  of  law  and 
fact:  Kansas  City  etc.  By.  Co.  v.  McGahey,  63  Ark.  344,  38  S.  W. 
659;  Chicago  etc.  B.  Go.  v.  Boyce,  73  SL  510,  24  Am.  Bep.  268; 
Toledo  etc.  B.  Co.  v,  Tapp,  6  Ind.  App.  304,  33  N.  E.  462;  Penn- 
sylvania Co.  V.  Liveright,  14  Ind.  App.  518,  41  N.  E.  350,  43  N.  E. 
162;  Mote  v.  Chicago  etc.  B.  Co.,  27  Iowa,  22,  1  Am.  Bep.  212;  Ditt- 
man  Boot  ete.  Co.  v.  Eeokulc  etc.  By.  Co.,  91  Iowa,  416,  51  Am. 
St  Bep.  352,  59  N.  W.  257;  Marshall  v.  Pontiac  etc.  B.  Co.,  126 
Mich.  45,  85  N.  W.  242;  Felton  ▼.  Chicago  ete.  By.  Co.,  86  Mo. 
App.  332;  Hedding  v.  Gallagher,  69  N.  H.  650,  76  Am.  St.  Bep.  204, 
45  AtL  96;  Both  v.  Buffalo  ete.  B.  Co.,  34  N.  Y.  548,  90  Amu  Dee. 
736;  I>ininny  v.  Kew  Tork  etc.  B.  Co.,  49  N.  T.  546;  Matteson  r. 
Kew  York  ete.  B.  Co.,  76  N.  Y.  381;  Van  Horn  v.  Eermit,  4  E.  IX 
Smith  (N.  Y.),  453;  National  Line  S.  S.  Co.  v.  Smart,  107  Pa.  St. 
492;  Texas  etc.  By.  Co.  v.  Capps,  2  Wills.  Civ.  Cas.  Ct.  App.  (Tex.), 
■ee.  34;  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646;  Jacobs  v. 
Tutt,  33  Fed.  412;  Patschei^er  v.  Great  Western  By.  Co.,  3  Exch.  153. 

In  determining  what  is  a  reasonable  time,  the  customs  of  the  com- 
pany, the  manner  of  transporting  baggage  from  the  station,  and  all 
the  surrounding  circumstances  are  to  be  considered:  Mote  y*  Chieag«> 
etc.  B.  Co.,  27  Iowa,  22,  1  Am.  Bep.  212. 

While  the  matter  of  seasonable  time  is  usually  a  mixed  question 
of  law  and  fact,  where  the  facts  are  undisputed,  it  becomes  one  of 
law  alone:  Chicago  etc.  B.  Co.  v.  Boyce,  73  HL  510,  24  Am.  Bep. 
268;  Both  T.  Buffalo  ete.  B.  Co.,  34  N.  Y.  548.  90  Am.  Dee.  736; 
Burgevin  v.  New  York  etc.  B.  Co.,  69  Hun,  479,  23  N.  Y.  Supp.  415; 
Mortland  v.  Philadelphia  B.  Co.,  81  Hun,  473,  30  K.  Y.  Supp.  102L 

Under  ordinary  circumstances  it  is  unreasonable  for  a  passenger 
to  delay  calling  for  his  baggage  until  the  day  Allowing  his  arrival: 
Wiegand  v.  Central  B.  Co.,  75  Fed.  370;  aiBrmed.  Central  B.  Co.  v. 
IWiegand,  79  Fed.  991,  25  C.  C.  A.  681;   andShe  lateness  of  the 
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konr  of  arrival  and  the  faet  that  there  were  no  yehielee  at  the 
ftation  by  whieh  it  eonld  have  been  removed  are  not  suificient  to 
extend  the  time  till  the  next  morning:  Kansaa  City  ete.  By.  Co. 
T.  McGahey,  63  Ark.  MA,  88  8.  W.  659;  Onimit  v.  Henshaw,  85  Yt. 
605,  84  AnL  Dee.  646;  nor  will  the  sicknese  of  the  passenger  have 
that  effect,  where  he  is  given  a  stop-over  ticket,  and  his  baggage 
arrives  at  the  destination  before  he  does:  Chicago  etc.  B,  Go.  v. 
Boyee,  73  HI.  510,  24  Am.  Bep.  268.  Bat  it  has  been  held  that 
where,  dne  to  storms^  trains  arrived  late  at  night,  and  there  was  an 
unnsoal  erowd  of  passengers  and  aeeumulation  of  baggage,  it  was 
not  unreasonable  for  a  female  passenger,  traveling  alone,  to  put 
off  demanding  her  baggage  till  the  next  morning:  Carry  v.  Cleve- 
land etc.  B.  Co.,  29  Barb.  35. 

In  Felton  v.  Chicago  etc  By.  Co.,  86  Mo.  App.  332,  a  passenger 
on  leaving  the  train  in  the  night-time  at  a  station  without  a  night 
agent,  went  to  the  baggage-car  to  receive  his  trunk,  but  it  was  not 
on  board,  and  he  could  not  learn  when  he  might  expect  it.  He  then 
went  to  tho  country.  The  trunk  arrived  the  next  afternoon,  and 
was  broken  open  and  robbed  that  night  in  the  station.  On  the 
following  day  the  passenger  called  for  it.  The  court  held  that  the 
carrier  was  liable  as  an  insurer,  and  that  the  owner  had  called  for 
his  trunk  within  a  reasonable  time. 

Where  baggage  is  to  be  conveyed  to  a  certain  place,  but  the  com- 
pany in  violation  of  its  contract,  carries  it  to  a  different  place  on 
the  road,  and  there  stores  it  in  its  baggage-room,  its  liability  as 
a  common  carrier  ia  not  terminated:  Toledo  ete.  By.  Co.  v.  Ilammond, . 
83  Ind«  879,  5  Am.  Bep.  221. 

h,    Onstom  as  Determining  Oeasation  of  Xiabllity. — Custom   and 
conne  of  eanying  on  business  are  of    importance    in  determining 
when  a  carrier's  liability  ceases,  as  in  the  case  of  connecting  carriers, 
where  it  ia  customary  at  the  terminus  of  one  line  for  baggage  to 
be  left  at    the  station,    until  taken  in    charge  by  the  connecting 
carrier,  and  it  is  not  necessary  for  the  passenger  to  take  chargo 
thereof  tiU  then:  Ouimit  v.  Henshaw,  35  Vt.  605,  84  Am.  Dec.  646, 
in  which  ease^e  court  said:  '^'^here  trains  arrive  at  a  late  hour 
of  the  night  and  stop  for  a  few  hours,  and  it  is  the  usual  course 
of  the  company  upon  whose  train  baggage  arrives,  upon  being  in- 
formed that  it  is  going  on  in  the  morning  by  the  next  train  over  a 
connecting  road,  to  put  it  in  their  baggage-room  and  keep  it  for 
delivery  in  the  morning  to  the  servants  of  the  other  road  when 
called  for  by  the  owner  and  requested  to  do  so,  then  their  usual 
piactite  as  to  the  delivery  of  such  baggage  should  govern,  and  the 
custody  during  the  night  should  be  that  of  carrier  and  not  ware* 
housemen.    The  traveler  has  the  right  to  call  for  such  delivery  in 
the  morning  according  to  the  usual  practice.    The  danger  of  col- 
loeive  theft  from  the  baggage-room  during  the  night  is  as  great  as 
at  any  point  of  the  carriage;  the  traveler  relying  on  such  practice 
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lias  no  custody  of  his  property  and  cannot  Bubstitute  his  own  watch- 
fulness for  that  of  the  company;  and  the  latter,  by  adopting  the 
practice,  lead  the  public  to  rely  on  their  vigilance  and  care.  That 
the  course  of  business — ^the  practice  of  the  carrier — ^is  a  most  im- 
portant element  in  determining  when  the  transit  ends,  will  appear 
from  an  examination  of  the  leading  case  of  the  Farmers'  etc.  Bank 
▼•  The  Ghamplain  Transportation  Co.,  23  Yt.  211,  66  Am.  Dec.  68. 
Judge  Bedfield  in  delivering  the  opinion  of  the  court,  says:  'All 
the  cases  almost  without  exception  regard  the  question  of  time  and 
place  when  the  duty  of  the  carrier  ends,  as  one  of  contract  to  be 
determined  by  the  jury  from  a  consideration  of  all  that  was  said 
by  either  party  at  the  time  of  the  delivery  of  the  parcels  to  the 
carrier;  the  course  of  the  business,  the  practice  of  the  carrier  and 
all  other  attending  circumstances.'  To  hold  that  delivery  by  rail- 
road companies  of  baggage  on  the  platform  is  delivery  to  the  owner, 
and  by  an  absolute  and  inflexible  rule  of  law  terminates  the  transit 
and  discharges  the  carrier,  as  such,  from  further  responsibility — ^ir- 
respective of  their  own  practice  and  course  of  business  as  to  delivery — 
would,  we  think,  be  in  conflict  with  the  principal  of  the  decision 
ia  the  ease  last  alluded  to'':  See,  also,  Powell  v.  Myers,  26  Wend. 
591. 

e.  Must  have  Opportunity  to  Obtain  Baggage. — Opportunity  must 
be  allowed  passengers  to  obtain  their  baggage  upon  arriving  at  their 
destination,  and  a  servant,  charged  with  the  duty  of  delivering  it, 
must  be  at  hand  for  a  reasonable  time  after  the  arrival  of  the  con- 
veyance; Dininny  v.  New  York  etc.  B.  Co.,  49  N.  Y.  546;  Patschei- 
der  V.  Great  Western  By.  Co.,  8  Exch.  158.  But  where  the  station 
is  closed  a  short  time  thereafter,  and  it  is  not  shown  that  a  passen- 
ger requested  the  station  agent  to  keep  the  station  open  or  to  bo 
there  at  a  flxed  time  to  deliver  the  baggage,  and  he  did  not  cUdm 
the  trunk  till  the  following  morning,  does  not  render  the  company 
liable  as  an  insurer:  Graves  v.  lUtchburg  B.  Co.,  29  App.  Biv.  591, 
51   N.  Y.  Supp.  636. 

d.  Td  Whom  DeUvory  must  be  liadew — The  baggage  must  be  de- 
livered to  the  right  person,  and  if  delivered  to  another,  it  is  a  conver- 
sion, for  which  the  tsompany  is  liable:  Trice  v.  Miller,  8  Wills.  Civ. 
Cas.  Ct.  App.  (Tex.),  sec.  440;  and  when  it  delivers  baggage  upon, 
a  forged  order,  that  fact  will  constitute  no  defense:  Powell  v.  Hyets, 
26  Wend.  591.  A  delivery  to  the  baggage-master  of  an  independent 
steamboat  company,  who  is  not  the  passenger's  authorised  agent^ 
but  who  has,  under  agreement  between  the  carriers,  always  entereil 
the  ears  prior  to  their  arrival  at  the  depot  and  took  the  baggage 
of  through  passengers,  giving;  his  checks  in  exchange  for  those  of 
tko  railroad  eom{>any,  will  not  discharge  the  latter  from  loss  after 
such  delivery:  Mobile  etc.  B.  Co.  v.  Hopkins,  41  Ala.  486^  94 
Doe.  607. 
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In  HodkiiiBon  t.  London  etcr.  B.  Co.,  U  Q.  B.  Div.  228,  upon  the 
plaintiff's  arriyal  at  the  station,  her  baggage  was  taken  from  the 
baggage-car  by  one  of  the  company's  porters,  who  asked  if  he 
should  engage  a  cab  for  her.  She  replied  that  she  would  walk  to 
her  destination,  and  leave  her  baggage  at  the  station  for  a  short 
time,  and  send  for  it.  The  porter  agreed  to  put  it  to  one  side  and 
take  care  of  it.  Part  of  the  baggage  'being  lost,  suit  was  instituted 
therefor.  The  court  held  that  there  could  be  no  recovery,  as  the 
transaction  amounted  to  a  delivery  of  the  baggage  by  the  company 
to  the  plaintiff,  and  a  redelivery  of  it  by  her  to  the  porter  as  her 
agent,  to  take  care  of. 

Where  a  raOway  company  employs  porters  at  its  stations  to  convey 
passengers'  baggage  from  the  cars  to  their  vehicles,  the  com« 
paay's  liability  as  carrier  continues  until  the  porters  have  dis- 
charged their  duty:  Bichards  y.  London  etc.  By.  Co.,  7  Com.  B.  839, 
62  Eng.  Com.  L.  837. 

e.  Where  Taken  Charge  of  by  (Sovemment  Officials. — The  question 
of  the  carrier's  liability,  where  the  baggage  of  a  passenger  has  been 
taken  charge  of  by  officers  of  the  government  has  been  before  the 
courts.  In  Torpey  v.  Williams,  3  Baly,  162,  the  plaintiff,  an  immi- 
grant passenger  on  a  steamer  from  Liverpool  to  New  York,  was, 
on  the  arrival  of  the  vessel  at  the  latter  port,  transferred  with  all 
the  other  immigrants  and  their  baggage,  to  a  barge,  by  which  they, 
were  carried  to  Castle  Garden,  the  laws  of  New  York  requiring  that 
tkey  be  landed  there  with  their  baggage.  The  barge  was  licensed 
by  the  commissioners  of  immigration,  as  required  by  law,  but  was 
employed  by,  and  at  the  expense  of,  the  defendants.  In  an  action 
for  breach  of  contract  by  nondelivery  of  the  plaintiff's  baggage  at 
Castle  Garden,  it  was  held  that  the  transportation  by  the  barge  from 
the  steamer  to  Castle  Garden  was  only  a  continuation  of  the  journey 
from  Liverpool  to  New  York,  rendering  the  defendants  liable.  But 
where  the  voyage  has  terminated,  by  landing  at  a  place  fixed  by 
the  established  usage  and  eustom  of  the  carrier,  there  being  no  con- 
tract to  land  at  a  particular  place  in  the  port  of  destination,  he 
is  not  answerable  for  baggage  lost  through  the  fault  of  immigrant 
effieers,  who  then  take  charge  of  the  baggage:  Klein  v.  Hamburg- 
Ameriean  Packet  Co.,  8  Daly,  390. 

That  a  common  carrier  is  not  liable  for  the  destruction  of  baggage 
detained  by  the  custom  authorities  for  inspection,  over  which  it  had 
no  control,  see  Parker  ▼.  North  German  Lloyd  S.  S.  Co.,  74  App.  Div. 
18,  76  N.  Y.  Supp.  80«. 

f.  Bnxdeii  of  Showing  Delivery  to  Passenger. — ^In  an  action  for 
loss  of  baggage,  the  burden  of  showing  delivery  thereof  is  on  the 
defendant,  and  it  is  not  sufficient  to  discharge  him  from  responsibility 
to  show  transportation  of  the  baggage  to  the  place  of  destination:; 
Matheaon  v.  New  York  etc.  B.  Co.,  76  N.  Y.  381.  Where  goods  were 
delivered  by  a  railroad  company  to  an  express  company,  acting  as 
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a^ent  of  tlie  passenger,  and  after  he  received  tlie  goods  from  the 
express  company,  some  of  the  articles  were  missing,  this  waa  held 
not  aofficient  evidence  to  fasten  liability  for  their  loss  upon  th<> 
railroad  eompany:  Galveston  etc.  By.  Co.  v.  Schafermeyer  (Tex. 
av.  App.),  72  S.  W.  1037. 

f*  Liability  for  Property  Left  Behind  In  Oar^— A  carrier  may 
become  responsible  for  property  left  by  a  passenger  in  a  ear  or 
conveyance,  after  his  departure.  So  where  carriers  of  passengers 
make  it  the  duty  of  their  agents,  by  a  general  regulation,  to  take 
charge  of  property  inadvertently  left  in  their  cars,  and  provide  a 
place  for  its  safekeeping  at  their  depot,  where  the  owner  may 
apply  for  it,  this  makes  them  liable  as  bailees  for  hire,  the  com- 
pensation which  they  receive  for  carrying  the  passenger  bein^ 
sufficient  consideration  therefor:  Morris  v.  Third  Ave.  B.  Co.,  1  I>aly> 
202,  23  How.  Pr.  345.  See,  also,  Bonner  v.  I>e  Mendoza  (Tex.  App.), 
16  a  W.  976. 

vm.    Liability  as  WarehonsemaiL 

The  liability  of  eommon  carriers  as  warehousemen  has  been  treated 
in  a  recent  note  in  this  series,  97  American  State  Beports,  101-105, 
and  discussion  of  that  subject  will  therefore  be  omitted. 

DL    Contributory  Negligence  of  Passenger. 

Negligence  on  the  part  of  a  passenger,  contributing  to  a  loss  of 
his  baggage,  will  bar  an  action  for  recovery  therefor:  Talley  v. 
Great  Western  By.  Co.,  L.  B.  6  C.  P.  44.  So  where  a  trunk  was 
delayed  by  being  carried  to  a  wrong  station,  which  was  due  as 
much  to  the  passenger's  own  negligence  in  not  looking  at  the  check 
which  was  given  him  as  to  that  of  the  ccmipany,  he  cannot  recover: 
Oonthier  v.  New  Orleans  etc.  B.  Co.,  28  La.  Ann.  67.  But  see  Isaac- 
son V.  New  York  etc.  B.  Co.,  94  N.  T.  278,  46  Am.  Bep.  142,  holding 
it  not  negligence  for  a  passenger  not  to  examine  his  baggage-cheek. 
And  it  has  been  held  such  negligenee  as  to  bar  recovery  for  a  pas- 
senger not  to  make  use  of  appliances  for  better  securing  himself, 
such  as  a  bolt  or  leek  on  the  door  of  a  stateroom.  The  John  Brookes, 
1  Hask.  439,  Fed.  Cas.  No.  7335. 

In  Bonner  v.  De  Mendoza  (Tex.  App.),  16  8.  W.  976,  it  was  held 
that  where  a  passenger  left  valuables  behind  him  in  the  ear,  which 
were  snbsequently  stolen  by  the  carrier's  employte,  the  fact  that 
he  was  negligent  in  so  leaving  them  wsa  no  bar  to  an  action  for 
their  value,  the  fact  that  his  negligence  furnished  the  temptation 
and  opportunity  to  defendant's  servants  to  steal  not  releasing  it  from 
its  obligation  to  protect  him  against  them. 

X.    Authority  of  Baggage-master  as  to  Baggage. 

The  authority  of  a  carrier's  agent,  charged  with  the  duty  of  at- 
tending to  the  baggage  of  passengers,  and  commonly  known  as  a 
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^SMT^o^M^^y  becomes  of  importance  in  fixing  the  liability  of  the 
eompaay  represented  by  him  for  his  acts.  A  baggage-master,  as 
■achy  has  no  authority  to  contract  for  carriage  beyond  his  company's 
rente:  Marmorstein  y*  Pennslyvania  B.  Co.,  13  Misc.  Bep.  32,  84 
K.  Y.  Snpp.  97,  but  he  may,  by  his  action,  bind  his  company,  and 
this  was  weU  expressed  in  Isaacson  y.  New  York  etc.  B.  Co.,  94 
N.  Y.  278,  46  Am.  Bep.  142,  in  the  following  words:  ''The  passenger 
has,  we  think,  the  right  to  assume  that  the  baggage-master  possesses 
the  requisite  authority  to  make  all  ordinary  and  usual  arrangements 
with  passengers  in  respect  to  the  transportation  of  baggage.  If 
a  question  arises  as  to  checking  baggage  beyond  the  line  of  the 
road  receiving  it,  the  practice  of  the  company  is  presumably  known 
to  the  baggage-master,  and  he  is  practically  the  only  person  to  whom 
the  inquiry  can  be  addressed.  It  would  produce  great  inconvenience 
if  it  should  be  held  that  the  baggage-master  did  not  represent  the 
eompany  in  respect  to  the  ordinary  incidents  of  baggage  transpor- 
tation. It  could  not  be  claimed  that  a  baggage-master,  in  the  ab- 
sence of  special  authority,  could  bind  the  company  by  a  contract 
to  carry  baggage  beyond  the  terminus  of  the  road,  or  agree  upo.i 
special  or  unusual  modes  of  delivery,  as  to  deliver  at  a  place  other 
than  the  depot  of  the  company,  or  (perhaps)  to  a  specified  person 
St  the  terminus  of  the  route,  other  than  the  owner.  But  it  is,  wo 
think,  within  the  apparent  scope  of  a  baggage-master's  employment, 
when  asked  by  a  passenger  whether  the  company  checks  baggage 
over  a  route  indicated  by  his  passage  tickets,  to  answer  the  question 
ind  to  bind  the  company  by  checking  it  over  connecting  roads.  In 
this  ease  the  request  to  check  over  the  Mobile  route  was  made  to 
the  baggage-master  and  assented  to  by  him,  and  he  assumed  to  givo 
cheeks  in  aeeordance  with  the  request.  This  constituted,  we  think, 
SB  agreement  binding  on  the  company." 

A  baggage-master  may  also  bind  his  eompany  by  arranging  as 
to  what  sort  of  baggage  shall  be  carried,  and  he  has  authority,  so  far 
ss  the  publie  is  concerned,  to  receive  trunks  not  filled  with  ordinary 
hftggage,  if  he  knowingly  does  so  and  takes  extra  pay  therefor: 
Tileott  T.  Wabash  B.  Co.,  159  N.  Y.  461,  54  Nl  E.  1;  Strauss  v. 
Wabssh  eU.  By.  Co.,  17  Fed.  209. 

Tkk%  the  agent  of  one  connecting  line,  authorized  to  check  baggaga 
upon  another  connecting  line,  has  no  authority  to  accept  and  send 
iiMWi.ii^ttai«A  AS  baggage  over  the  latter,  see  Toledo  etc  B.  Co.  v. 
Bowler,  68  Ohio  St.  274,  58  N.  £.  813. 

XL  Power  of  Oarrior  to  Bstoblish  Begnlations. 
In  the  conduct  and  government  of  its  business,  a  common  carrier 
of  passengers  may  establish  reasonable  regulations  as  to  baggage^ 
tnd  it  incurs  no  liability  if  a  loss  is  due  to  noncompliance  therewith; 
end  the  consent  of  a  passenger  thereto  is  not  necessary:  Gleason  v. 
Goodrich  Transp.  Co.,  82  Wis.  85,  14  Am.  Bep.  716.    It  is  absolutol|; 
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essential,  bowevery  that  notice  should  be  given  him  of  snch  regula- 
tions, or  it  should  be  shown  expressly  that  he  knew  thereof,  or  that 
he  ought  to  have:  Macklin  t.  New  Jersey  Steamboat  Co.,  7  Abb.  Pr.^ 
N.  S.,  229. 

So  far  as  the  reasonableness  of  the  rule  depends  upon  the  existence 
of  particular  facts  or  circumstances,  it  is  a  question  for  the  jury; 
but  where  the  facts  are  undisputed,  it  is  for  the  court:  Pittsburgh 
etc.  By.  Co.  y.  Lyon,  123  Pa.  St.  140,  10  Am.  St.  Bep.  517,  16  AtL 
607,  where  the  court  held  that  any  regulation  that  deprives  a  pas- 
senger of  the  right  to  stop  and  receive  his  baggage  at  any  regular 
station  or  stopping  place  of  the  train  on  which  he  might  be  travel- 
ing, was  unreasonable  and  illegaL    But  a  rule  providing  that  bag 
gage  can  only  be  checked  to  the  place  for  which  the  passenger  holds 
a  ticket,  is  reasonable:  Howell  v.  Grand  Trunk  By.  Co.,  92  Hun, 
423,  36  N.  Y.  Supp.  544.    The  plaintiff  in  that  case  held  a  stopover 
ticket,  but  the    baggage-man    on  the  train    refused  to  put  off  the 
baggage  at  the  intermediate  station,  in  accordance  with  the  above 
rule,  and  it  was  subsequently  carried  to  the  destination,  where  it 
was  destroyed  without  the  fault  of  the  company.    The  company  was 
held  to  have  incurred  no  liability,  the  court  saying:  "It  Is  not  seen 
that  the  mere  privilege  extrinsic  the  contracts  which  permitted  the 
passengers  to  stop  off  over  night  at  an  intermediate  station,  and 
resume  their  passage  the  next  day  afforded  to  them  the  right  to  re- 
quire the  company    to    unload    and  reload    their    baggage  at  such 
station.    Our  attention  is  called  to  Pittsburgh  etc.  By.  Co.  v.  Lyon, 
123  Pa.  St.  140,  10  Am.  St.  Bep.  517,  16  AtL  607.    There  the  com- 
pany refused  to  sell  to  the  defendant  in  error  a  passage  ticket  to 
Birmingham  station,  in  the  city  of  Pittsburgh,  where  the  train  uni- 
formly stopped  for  passengers  to  alight,  and  he  was  required  to  take 
a  ticket  for  the  station  further  on,  which  was  known  aa  the  Union 
depot  within  the  city.    The  company's  agent  also  declined  to  check 
his  baggage  to  Birmingham  station,  and  checked  it  to  the  destination 
mentioned  in  the  passage  ticket.    The  court  very  properly  held  that 
the  rule  of  the  company,  requiring  its  agents  to  refuse  to  sell  tickets 
and  check  baggage  to  the  intermediate  station  was  unreasonable. 
The  doctrine  of  that  case  would  have  been  applicable  to  the  present 
one,  if  the  defendant  had  declined  to  sell  to  the  plaintiffs  passage 
tickets  to  London  (the   intermediate   station).    This  the  defendant 
was  neither  requested  nor  refused  to  do.    That  case,  therefore^  does 
not  seem  to  have  any  necessary  application  to  the  one  at  bar." 

A  rule  of  a  railroad  company  that  baggage  shall  not  be  checked 
till  a  ticket  has  been  procured  is  reasonable;  but  a  rule  that  a  bag- 
gage-master shall  not  receive  baggage  into  the  baggage-room  until 
then,  is  unreasonable  and  void:  Coffee  v.  Louisville  etc.  B.  Co.,  76 
Hiss.  569,  71  Am.  St.  Bep.  535,  25  South.  157.  A  rule  aUowing  bag^ 
gage  to  be  ehecked  only  half  an  hour  before  train  time  is  aol^  as 
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m  matter  of  law,  unreasonable:  Goldberg  v.  Abnapee  etc.  B.  Co.,  105 
Wis.  1,  76  Am.  St.  Bep.  899,  80  N.  W.  920. 

A  mle  tbat  passengers  sball  not  be  allowed  to  take  into  street- 
ears  sueb  articles  as  are  cumberson  or  dangerous,  is  reasonable  as 
m  matter  of  law,  and  it  is  error  for  the  trial  court  to  leave  tbat 
question  to  the  jury:  Dowd  ▼.  Albany  By.,  47  App.  Div,  202,  62  N.  Y. 
Bopp.  179. 

That  a  carrier  may  limit  his  liability  by  specific  regulations, 
brought  to  the  knowledge  of  the  passenger,  which  are  reasonable  iu 
their  character  and  not  contrary  to  any  statute  or  public  policy, 
see  New  York  etc  B.  Co.  ▼.  FraloflP,  100  U.  S.  24. 

Zn.    Liability  for  WiUfnl  Acts  of  Employes. 

Where  baggage  is  stolen  by  a  servant  of  a  common  carrier,  the 
latter  is  responsible  therefor  and  must  make  good  the  loss:  Mobile 
etc.  B.  Co.  V.  Hopkins,  41  Ala.  486,  94  Am.  Dee.  607.  See,  also, 
Abbott  ▼.  Bradstreet,  55  Me.  530.  But  it  has  been  held  that  a  rail- 
road  company  operating  a  parlor-car  is  not  responsible  for  the  loss 
of  money,  not  intended  for  traveling  expenses,  if  stolen  by  a  porter 
in  the  company's  employ,  when  the  passenger  left  it  on  the  window 
sill  of  the  toilet-room  of  the  car,  as  the  act  was  not  within  the  scope 
of  the  servant's  emplo3rment:  Levins  v.  New  York  etc.  B.  Co.,  183 
Mass.  175,  97  Am.  St.  Bep.  434,  66  N.  E.  803,  citing  Illinois  Cent. 
B.  B.  ▼.  Handy,  63  Miss.  609,  56  Am.  St.  Bep.  846;  Boot  v.  New 
York  etc.  Co.,  28  Mo.  App.  199. 

Where  the  chief  officer  on  an  ocean  steamer,  prompted  by  spite, 
countenanced  the  throwing  overboard  of  a  valise  containing  a 
]>as8en|j^er's  property,  the  steamship  company  was  held  liable  for 
its  loss:  De  Felice  v.  Compagnie  Francaise  etc.,  83  App.  Div.  73, 
82  N.  Y.  Supp.  552. 

zm.    Necessity  for  Payment  of  Fare  In  Advance* 

To  charge  a  carrier  it  is  not  indispensable  that  passage  money 
should  be  paid  in  advance:  Van  Horn  v.  Kermit,  4  £.  D.  Smith 
(N.  Y.),  453;  McGill  v.  Bowland,  3  Pa.  St.  451,  45  Am.  Dec.  654, 
where  it  is  said:  ''In  order  to  charge  a  person  as  a  common  carrier, 
it  is  not  necessary  that  a  specific  sum  should  be  agreed  on  for  the 
hire,  much  less  paid  for,  if  agreed  on;  although  not  paid,  he  is  en- 
titled to  a  reasonable  compensation.''  See,  also,  Flaherty  v.  Qreen- 
man,   7  Daly,  481. 

ZIV.    When  Baggage  Should  be  Sent. 

a.  On  Same  Train. — ^If  a  carrier  agrees  to  send  baggage  by  a 
particular  route  and  violates  its  agreement,  sending  it  by  another 
and  longer  route,  he  in  an  insurer  and  liable  as  such  if  it  is  injured 
^hOe  on  that  route:  Estes  T.  St.  Paul  etc  B.  Co.,  55  Hun,  605,  7, 
N.  Y.  Supp.  863. 
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Not  only  slioiild  it  be  sent  on  the  ronte  desired  by  the  paseeni^er, 
bnt  on  the  same  train  with  him,  if  he  glYOB  the  agent  time  to  check 
it:  Toledo  ete.  B.  Co.  t.  Tapp,  6  Ind..App.  304,  83  N.  E.  462;  and  It 
is  a  question  for  the  jnry  whether  a  earrier  is  guilty  of  negligeBCS 
in  not  sending  a  passenger's  baggage  by  the  train  on  which   h9 
travels,  and  having  it  so  carried  throughout  the  journey:  Wald  t» 
Pittsburgh  etc.  B.  Co.,  162  HL  545,  53  Am.  St.  Bep.  332,  44  N.  E. 
888,  reversing   60  HL   App.  460.    But  see   8t.  Louis  etc  By.  Co.  v* 
Bay,  13  Tex.  Civ.  App.  628,  35  S.  W.  951,  to  the  effect  that  it  is  the 
carrier's  duty  to  forward  baggage  in  a  reasonable  time,  but  not  nec- 
essarily on  the  same  train  as  the  passenger. 

b.  Effect  of  Passenger  not  Accompanying  It.— In  order  to  hold 
the  carrier  to  his  strict  liability,  a  passenger  must  accompany  his 
baggage,  or  be  prevented  from  so  doing  by  the  fault  of  the  carrier 
himself;  and  he  has  no  right  to  require  it  to  be  carried  subsequently 
without  compensation  as  baggage,  and  the  carrier  is  under  no  obli- 
gation so  to  transpofTt  it:  Wilson  .v.  Grand  Trunk  By.,  56  Me.  60, 
96  Am.  Dec.  435;  57  Me.  138,  2  Am.  Bep.  26.  In  The  Elvira  Har- 
beck,  2  Blatchf.  336,  Fed.  Cas.  No.  4424,  a  person  took  passage 
in  a  vessel,  but,  his  baggage  not  reaching  him  in  time  to  be  put 
on  board,  he  sailed  without  it,  and  it  was  put  on  board  another 
vessel,  and  never  delivered.  When  sued  for  the  loss  of  the  good% 
the  earrier  defended  on  the  ground  that  they  were  shipped  on  a 
passenger  ship,  as  personal  baggage  belonging  to  a  passenger;  that 
as  the  owner  did  not  take  passage  on  board  the  ship  and  pay  the 
fare,  which  would  include  compensation  for  the  usual  baggage,  no 
compensation  was  paid  for  the  freight  and  the  ship  was  entitled  to 
none,  and  hence  the  owners  of  the  ship  were  liable  only  as  gratui- 
tous bailees.  The  court,  however,  denied  this  contention,  saying: 
''In  cases  where  the  passenger  accompanies  his  baggage,  the  fare 
charged  for  his  passage  includes  compensation  for  its  transportat'oii, 
and  the  earrier  becomes  responsible  for  its  safe  delivery.  If  the 
passenger  does  not  accompany  it,  the  carrier  may  claim  compensa- 
tion in  advance  for  its  transportation,  or  may  postpone  his  claim 
till  the  delivery  and  rely  on  the  lien  or  on  the  personal  responsi- 
bility of  the  owner.  And  I  do  not  see  why  the  rule  of  responsibility 
for  the  safekeeping  and  delivery  should  not  be  the  same  in  hoth 
cases.  The  actual  payment  of  the  freight  in  the  one  case,  and  the 
actual  liability  and  lien  for  its  payment  in  the  other,  constitute 
the  consideration  for  the  undertaking. 

"But  it  is  suficient  to  say,  in  this  case,  that  the  proofs  show  an 
independent  shipment  of  the  goods  in  question,  unconnected  with 
the  owner  as  a  passenger.  The  case  is  one,  therefore,  of  the  ordi* 
nary  shipment  of  goods.'' 

It  has  been  held  that  if  a  passenger  purchases  a  ticket  on  a 
railroad,  for  the  sole  purpose  of  having  his  trunk  carried,  but  he 
himself  goes  by  a  private  conveyance,  he  is  not  a  passenger,  a&d 
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oui  bold  the  company  liable  only  as  a  gratuitonfl  bailee  wbere  the 
trunk  arrlTed  at  tbe  destination,  was  plaeed  in  the  baggage-room, 
and  was  stolen  the  next  daj:  Marshall  ▼•  Pontiae  «te.  B.  Co.,  129 
Hieh.  45,  85  N.  W.  242. 

In  Beers  ▼.  Boston  etc.  B.  Co.,  67  Conn.  417,  52  Am.  St.  Bep.  293, 
34  Ath  541,  a  earrier  received  baggage  hj  mistake,  supposing  that 
the  owners  were  passengers  over  its  own  line,  when  in  fact  they 
had  purchased  tickets  over  another  line,  and  the  owners  belieyed 
in  good  faith  that  the  baggage  was  properly  checked.  It  was  held 
that  the  earrier  was  liable  only  for  willful  or  intentional  injury 
to  the  property  while  in  its  possession,  and  did  not  receive  the 
Ws>g«  u  a  common  earrier. 

If  baggage  is  forwarded  after  a  passenger  pursuant  to  an  agree- 
ment to  that  effect,  and  as  part  of  the  consideration  moving  from 
the  company  for  the  fare  paid  by  the  passenger,  the  same  mlef 
of  care  and  diligence  apply  as  when  sent  on  the  same  train:  Warner 
V.  Burlington  etc.  B.  Co.,  22  Iowa,  166,  92  Am.  Dee.  889. 

XV.    Measure  of  Damages. 

a.  For  XtOBS  or  Destruction. — ^The  amount  to  be  allowed  as  com- 
pensation for  lost  or  damaged  baggage  is  the  value  of  the  property 
lost,  with  interest  thereon  from  such  time:  Brock  v.  Gale,  14  Fla. 
623, 14  Am.  Bep.  356;  Spooner  v.  Hannibal  etc  B.  Co.,  23  Mo.  App. 
403;  Bonner  v.  Blum  (Tex.  Civ.  App.),  25  S.  W.  60,  although  the 
right  to  recover  interest  has  been  denied:  Texas  etc.  B.  Co.  v. 
Ftognson,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  see.  1254;  and 
the  amount  expended  in  purchasing  clothing  and  other  articles 
aeeessary  to  supply  the  immediate  wants  of  the  party  is  not  ad- 
niwible  in  evidence  as  a  means  of  ascertaining  the  damage:  New 
Orleans  etc  B.  Co.  v.  Moore,  40  Miss.  89.  Proof  of  the  cost  of 
goods  and  the  length  of  time  the  plaintiff  had  them  is  admissible 
on  the  question  of  value:  Glovinsky  v.  Cuuard  S.  S.  Co.,  6  Mise.  Bep^ 
3W,  26  N.  Y.  Supp.  751. 

Where  the  property  has  a  market  value,  that  is  the  correct  meas- 
ue  of  damage:  Spooner  v.  Hannibal  etc.  B.  Co.,  23  Mo.  App.  403. 
Bot  baggage  usually  consists  of  partly  worn  wearing  apparel,  and 
the  value  of  such  property  for  the  use  of  the  plaintiff,  and  not  the 
market  value,  is  the  true  gauge  of  liability:  Cooney  v.  Pullman 
Palace  Car  Co.,  121  Ala.  368,  25  South.  712;  Parmelee  v.  Baymond, 
43  ni.  App.  609;  Fairfax  v.  New  York  etc  B.  Co.,  73  N.  Y.  167,  29 
An.  Bep.  119,  affirming  43  N.  Y.  Super.  Ct.  (11  Jones  ft  S.)  18; 
fiimpson  v.  New  York  etc.  B.  Co.,  16  Misc.  Bep.  613,  38  N.  Y.  Supp. 
Ml;  Texas  etc  By.  Co.  v.  Cook,  2  Wills.  Civ.  Cas.  Ct.  App.  (Tex.), 
•ee.  661;  Galveston  etc.  By.  Co.  v.  Fales  (Tex.  Civ.  App.),  77  a  W. 
234.  And  see  Wamsley  v.  Atlas  S.  a  Co.,  50  App.  Biv.  199,  63  N. 
Y.  Snpp.  761. 
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A  paBsenger  can  recover  only  the  valae  of  the  gooda  loat  or 
destroyed,  where  it  does  not  appear  that  the  carrier,  at  the  time 
of  receiving  the  baggage,  was  informed  of  facts  which  would  render 
probable  special  damages.  It  has  accordingly  been  held  that  in 
an  ordinary  action  to  recover  for  lost  baggage,  no  allowance  shonld 
be  made  for  increased  traveling  expenses,  or  for  the  loss  of  an  en- 
gagement as  teacher  of  a  school,  resulting  from  the  loss  of  th« 
baggage:  Texas  etc.  By.  Go.  v.  Taylor,  8  Wills.  Civ.  Cas.  Ct.  App. 
(Tex.),  sec.  192;  nor  for  loss  of  profits  and  earnings  of  a  dentist,, 
due  to  the  loss  of  dental  instruments:  Brock  v.  Gtale,  14  Fla.  523, 
14  Am.  Bep.  356;  nor  for  loss  of  profits  arising  from  a  delay  in  de- 
livering goods:  Texas  etc.  By.  Co.  v.  Willis,  8  Wills.  Civ.  Cas.  Ct. 
App.  (Tex.),  sec.  71.  Nor  are  expenses  in  searching  for  lost  bag- 
gage recoverable  in  such  action:  Mississippi  Cent.  B.  Co.  v.  Ken- 
nedy, 41  Miss.  671;  St.  Louis  etc.  By.  Co.  v.  Hindsman,  1  White  * 
W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec.  207;  Texas  etc  B*  Co.  v.  Fezgn- 
son,  1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec  1254.  Inconven- 
ience, annoyance  and  mortification  arising  from  the  loss  form  no 
part  of  the  legal  damages,  and  recovery  should  not  be  allowed  there- 
for: Houston  etc.  By.  Co.  v.  Seale,  28  Tex.  Civ.  App.  364^  67  &  W. 

437. 

In  Schalscha  v.  Third  Ave.  B.  Co.,  19  Misc.  Bep.  141,  43  N.  Y. 
Supp.  251,  a  violin,  carried  by  a  passenger,  a  professional  violinist, 
was  damaged  by  the  negligence  of  the  company's  servant  in  starting 
the  car  suddenly,  and  the  measure  of  damages  was  held  to  be  the 
expense  of  restoring  the  property  to  soundness,  compensation  for  the 
loss  of  it  during  the  period  of  disability,  and  the  difference  in  its 
value  before  and  after  the  injury. 

b.  For  Delay. — ^For  delay  in  delivering  personal  baggage  a  earn- 
mon  carrier  ia  liable  only  for  the  value  of  the  use  of  the  property 
to  the  owner  during  such  delay:  St.  Louis  etc.  By.  Co.  v.  Hindsman, 
1  White  &  W.  Civ.  Cas.  Ct.  App.  (Tex.),  sec.  206;  Texas  etc  By. 
Co.  V.  Taylor,  3  Wills.  Civ.  Cas.  Ct.  App.,  sec  193;  Gulf  etc  By.  Cc 
V.  Yancil,  2  Tex.  Civ.  App.  427,  21  S.  W.  303.  The  cost  of  clothing, 
purchased  on  account  of  a  trunk  being  delayed,  is  too  remote  to  be 
allowed  as  an  item  of  damage:  Texas  etc  By.  Co.  v.  Douglas  (Tex. 
Civ.  App.),  30  S.  W.  487. 

A  passenger,  suing  for  the  loss  of  a  trunk,  need  not  receive  it 
where  it  was  tendered  after  suit  brought  and  a  year  after  delivery 
to  the  company:  Lake  Shore  etc.  By.  Co.  v.  Warren,  8  Wyo.  184,  5 
Pac  724.  But  if  a  portion  of  the  contents  of  a  trunk  only  is  in- 
jured, and  it  is  within  a  reasonable  time  tendered  to  the  plaintiffy 
then  it  is  his  duty  to  accept  the  trunk  and  its  contents,  and  hie 
recovery  will  be  limited  to  such  goods  as  are  lost  or  damaged:  Gulf 
etc  By.  Co.  v.  Jackson  (Tex.  App.),  15  S.  W.  128. 

c  Place  of  Destination  as  Fixing  Damages.— In  case  of  injury 
to,  or  loss  of|  baggage,  the  damages  must  be  measured  on  the  basis 


Oct  1903.]       Wood  v.  Maine  Cent.  E.  E-  Co.  387 

of  the  valae  of  the  baggage  at  the  place  of  destination:  Lake  Shore 
etc  By.  Co.  v.  Warren,  3  Wyo.  134,  6  Pac.  724.  And  this  is  so  even 
though  it  be  lost  by  an  initial  carrier,  the  damages  not  being  meas- 
ured at  an  intermediate  point,  though  it  be  where  the  initial 
carrier's  line  connects  with  the  terminal  carrier's:  Galveston  etc. 
By.  Co.  V.  Fales  (Tex.  Civ.  App.),  77  S.  W.  234.  See,  however,  Th» 
Mayors  v.  Mason,  5  Kan.  670,  holding  the  value  at  the  point  of 
shipment  controls. 

XVI.    Oonllict  of  Laws. 

The  law  of  the  place  where  the  contract  is  to  be  performed  gov- 
erns: Curtis  V.  Delaware  etc.  B.  Co.,  74  N.  Y.  116,  30  Am.  Eep.  271. 
Bo  where  plaintiff  bought  a  ticket  from  Philadelphia  to  Atlantii) 
City,  New  Jersey,  from  a  New  Jersey  corporation,  operating  a  rail- 
road between  those  two  places,  and  ho  delivered  his  trunk  at  Phila- 
delphia and  the  trunk  was  lost,  but  it  did  not  appear  where,  the 
liability  of  the  company  was  to  be  determined  by  the  law  of  New 
Jersey:  Brown  v.  Camden  etc.  H.  Co.,  83  Pa.  St.  316.  In  Mexican 
Nat.  B.  Co.  V.  Ware  (Tex.  Civ.  App.),  60  S.  W.  343,  a  passenger  con- 
tracted with  an  initial  carrier  in  Texas  for  transportation  to  Mexico 
and  return.  It  was  bold  that  the  contract  was  not  concluded  in 
Mexico,  and  was  not  performed  till  the  passenger  had  been  re- 
turned to  Texas,  and  that  the  law  of  the  latter  state  determines  the 
earner's  liabiUty. 

In  Fonseca  v.  Cunard  S.  S.  Co.,  153  Mass.  553,  25  Am.  St.  Bep. 
WO,  27  N.  E.  665,  plaintiff  and  defendant  entered  into  a  contract 
b  England  for  an  ocean  passage,  one  of  the  conditions  of  which 
exempted  the  carrier  from  any  loss  arising  from  his  negligence. 
Bneh  a  stipulation  was  valid  in  England,  but  contrary  to  pubUe 
policy  in  Massachusetts.  The  supreme  court  of  the  latter  state  held 
the  contract  enforceable  there,  it  not  being  illegal  or  immoral^ 
tlthoagh  had  it  been  made  in  Massachusetts  it  would  have  been 
void. 

Where  a  passenger  bought  of  an  English  company  a  ticket  for  an 
ocean  voyage  from  an  American  to  an  English  port,  the  ticket 
stipulating  that  It  should  be  governed  by  the  English  law,  this  was 
held  not  to  render  valid  a  condition  therein  relieving  it  from  liability 
for  negligence,  such  being  contrary  to  the  public  policy  of  this 
eoontry:   The  New  England,  110  Fed.  415. 

XVIL    Wbat  Aetions  will  Ide. 

Trover  win  lie  against  a  common  carrier  where  the  goods  have 
been  lost  to  the  owner  by  his  act,  as  where  they  have  been  deliv- 
ered to  the  wrong  person  by  mistake,  or  under  a  forged  order;  but 
for  the  mere  omission  of  the  carrier,  as  where  it  was  lost  or  stolen^ 
and  cannot  be  delivered  to  the  owner,  the  appropriate  remedy  in 
r««nmT)8it;  or  a  special  action  on  the  case:  Hawkins  v.  Hoffman,  *i 
Hill,  5S6,  41  Am.  Dec  767;  Tolano  v.  National  Steam  Nav.  Co.,  2S 
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K.  Y.  Super  Ct,  (5  Bob.)  818,  85  How.  Pr.  496,  4  Abb.  Pr.,  K  a, 
816.  A  wrongful  and  willful  detention  of  plaintiff '■  baggage  and 
refusal  to  deliver  it  is  a  conyersion:  Ke€k>nniek  ▼•  Penas/lyania 
Cent.  E.  Co.,  99  N.  t.  65,  52  Am.  Bep.  6,  1  N.  B.  99. 

A  shipowner,  who  refuses  to  carry  a  passenger  whom  bo  agreed  to 
earry,  and  proceeds  on  the  voyage  without  giving  him  reasonable 
tim^  to  remove  his  baggage,  is  liable  in  trespass  for  eanyiag  sneh 
property  away:  Holmes  t.  Doane,  69  Mass.  (8  Gray)  828. 

Aa  action  by  a  person,  about  to  become  a  passenger,  to  recover 
for  so  negligently  keeping  his  trunk  that  it  was  rifled  of  its  con- 
tents, before  his  arriinftl  at  the  station  and  payment  of  his  fare, 
is  one  ex  delicto:  Corry  v.  Pennsylvania  S.  Co,  194  Pa.  St.  516,  45 
Atl.  841. 

In  Millard  v.  Miasonri  etc.  B.  Co.,  86  N.  T.  441,  a  passenger  p«r^ 
chased  a  railroad  ticket,  entitling  him  to  carry  a  eertain  amount 
of  baggage.  He  also  checked  a  trunk  containing  merchandisSy  pay- 
ing extra  compensation  therefor,  and  advising  the  agent  of  its  con- 
tents.  The  trunk  was  destroyed  by  fire.  In  a  prior  action  brought 
to  recover  for  the  loss  of  baggage,  it  was  held  that  no  recovery 
could  be  had  for  the  merchandise,  but  only  for  the  baggage.  The 
plaintiff  then  sued  to  recover  for  the  merchandise,  and  the  former 
action  was  held  no  bar  thereto,  as  the  two  actions  were  not  for  parts 
of  one  entire    indivisible    demand,  but   were   based  upon  separate 

contracts. 

3CV11L    Who  May  SiM. 

a.  la  OeneraL— It  is  not  necessary  that  a  passenger  be  the  owaffr 
e^  baggage  carried  by  him,  to  entitle  him  to  recover  for  its  loes, 
bnt  it  is  sufficient  if  he  is  liable  to  the  owner  therefor:  lUlaoie 
Cent  B.  Co.  v.  Matthews,  84  Ky.  Law  Bep.  1766,  78  a  W.  898. 

b.  Principal  Suing  Where  Agent  was  Paosnger.— How  far  n 
{principal  may  sue  where  his  agent  was  the  passenger,  traveling  witk 
goods  of  the  former,  presents  a  question  on  which  the  authoritiee 
•re  divided.  In  Weed  v.  Saratoga  etc  B.  Co.,  19  Wend.  584,  wkiek 
was  an  action  of  assumpsit  by  a  principal  for  goods  lost,  which  hnd 
been  carried  by  his  agent  as  passenger,  it  was  held  that  the  eon- 
tract  was  one  with  the  agent,  for  breach  of  which  the  former  conld 
not  maintain  an  action.  And  in  Southern  Ejul.  By.  Co.  t*  Clark, 
52  Kan.  398,  84  Pac  1054,  it  was  said:  "Personal  baggage,  «m<ti»d 
in  quantity,  is  usually  transported  by  carriers  of  passengers  as  an 
incident  to  the  transportation  of  the  person,  without  extra  chai^ge. 
The  contract  to  transport  a  passenger  is  usually  a  personal  eontmet. 
If  injury  results  to  his  person,  or  his  personal  effects  transported 
as  baggage,  there  can  be  no  doubt  that  the  railroad  company  la 
liable  to  him,  and  him  alone,  when  occurring  under  such  eii^enni- 
stances  as  to  create  liability.  The  fact  that  he  is  engaged  in  tbe 
service  of  another  at  the  time,  and  that  his  transportation  is  paid 
lor  by  his  employer,  cannot  diminish  his  individual  right  to  enfe 
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tnuuportatian.  We  faO  to  perceive  that  the  faets  that  his  fan 
ii  paid  for  by  his  employer,  and  that  the  occasion  for  his  making  the 
joniney  is  the  prosecntion  of  the  business  of  his  employer,  in  any 
manner  affect  the  contract  with,  or  liability  of,  the  railroad  com- 
pany. It  does  not  appear  in  this  case  that,  at  the  time  he  pur- 
chased his  ticket,  anything  was  said  with  reference  to  his  em- 
ployment, nor  that,  at  the  time  he  checked  his  baggage,  any  men- 
tion was  made  of  the  fact  that  the  samples  he  carried  belonged  to 
the  plaintilEs."  See  in  accord,  Missouri  Pae.  By.  Co.  v.  Liveright, 
7  Kan.  App.  772,  53  Pac.  763;  Stimson  v.  Connecticut  B.  B.  Co., 
98  Mass.  83,  93  Am.  Dec.  140;  Ailing  ▼.  Boston  etc.  B.  Co.,  126  Mass. 
121,  30  Am.  Bep.  667.  See,  also,  Cattaraugus  Cutlery  Co.  ▼. 
Buffalo  etc.  By.  Co.,  24  App.  Div.  267,  48  N.  Y.  Supp.  451. 

In  Grant  t.  Newton,  1  £•  D.  Smith,  95,  the  plaintiff  employed 
his  son  on  his  own  business  and  sent  him  on  A  journey  at  his  own: 
expense,  furnishing  for  his  use  on  the  trip  a  traveling  trunk  and 
clothing,  which  were  lost  through  the  carrier's  negligence.  It  was. 
held  that  the  plaintiff  could  recover  in  an  action  on  the  case,  but 

'  not  on  the  contract,  thereby  distinguishing  Weed  v.  Saratoga  B.  Co.^ 

\  19  Wend.  534. 

The  opposite  view  is  to  the  effect  that  a  contract  made  by  » 
traveling  agent  to  carry  his  samples  engaged  in  prosecuting  the 
business  of  his  principal,  inures  to  the  latter 's  benefit,  and  he  has 
a  right  to  declare  himself  and  sue  upon  the  contract:  Lake  Shore  etc 
By.  Co.  ▼.  Hochstim,  67  HI.  App.  514;  Sloman  v.  Great  Western  By. 
Co.,  67  N.  Y.  208;  Fort  Worth  etc.  By.  Co.  v.  Bosenthal  Millinery  Co. 
(Tex.  Civ.  App.),  29  S.  W.  196. 

e.  PartnoTB  or  Joint  Owners.— In  Pennsylvania  B.  Co.  v.  Knight^ 
68  N*.  J.  Ii»  287,  33  AtL  845,  a  carrier  was  held  not  liable  to  a  firm 
for  injury  to  property  belonging  to  such  firm,  where  it  was  carried 
as  the  personal  baggage  of  a  passenger,  although  he  was  a  member 
of  the  firm,  the  contract  being  made  with  the  individual,  with  whom 
the  firm  was  not  in  privity. 

Where  the  plaintiffs  were  joint  owners  of  a  chest,  but  owners  in 
teveralty  of  its  contents,  and  it  was  shipped  as  baggage  on  de- 
fendsmt's  road,  a  check  therefor  being  issued  to  them  jointly,  it  was 
held,  in  a  joint  action  to  recover  for  the  loss  thereof,  that  by  issuing 
the  cheek  to  the  plaintiffs  jointly,  the  company  entered  into  a  joint 
contract  with  them,  and  that  it  could  not  insist  that  the  conract 
he  severed  and  separate  actions  be  brought  thereon:  Anderson  ▼• 
Wabash  etc.  B.  Co.,  65  Iowa,  131,  21  N.  W.  485. 

d.  HusbanilL— Where  baggage  consisting  of  articles  which  had 
been  in  use  by  the  plaintiff,  his  wife  and  child,  were  lost,  it  was 
held  that  the  plaintiff  was  the  proper  person  to  sue,  although  he 
was  not  a  passenger  by  the  train  which  took  the  baggage,  having 
taken  another  train,  he  being  sufficiently  represented  by  his  wife: 
Curtis  V.  Delaware  etc.  B.  Co.,    74  N.  Y.  116,  30  Am.  Bep.  271. 
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For  loss  of  the  wife's  parapbemalia,  the  husband  must  roe,  wheft 
lue  has  paid  for  the  articles  and  furnished  them,  and  has  not  made 
«  gift  thereof  to  his  wife:  Curtis  ▼.  Pelaware  ete.  B.  Oo^  74  N.  Y, 
116y  30  Am.  Bep.  271;  but  where  such  a  gift  is  shown,  the  wife  mny 
bring  the  action:  Bawson  ▼.  Pennsylvania  E.  Co.,  48  N.  Y.  212,  8 
Am.  Bep.  543;  The  State  of  New  York,  7  Ben.  450,  Fed.  Gas.  No. 
13,328. 

e.  Father. — Where  the  infant  daughter  of  the  plaintiff  was  pro- 
vided by  the  latter  with  wearing  apparel  and  jewelry,  in  fulfillment 
of  his  obligation  to  give  her  suitable  maintenance,  the  legal  title 
thereto  remains  in  him,  and  he  may  sue  for  their  loss,  the  daughter 
being  treated  as  his  legally  constituted  agent:  Prentice  ▼.  Decker, 
49  Barb.  21.  And  it  has  been  held  that  a  father,  transporting  bag- 
/^ge  of  his  daughter  and  receiving  cheeks  therefor,  may  maintain 
-an  action  against  the  common  carrier  for  its  loss,  upon  the  con- 
tract, independent  of  his  right  as  father.  The  contract  for  trans- 
portation was  made  with  him,  and  as  holder  of  the  checks,  which 
•correspond  to  a  bill  of  lading,  he  could  sue  as  consignee:  Baltimore 
£team  Packet  Co.  v.  Smith,  23  Md.  402,  87  Am.  Dec.  575. 

XIX.    Borden  of  Proof  and  Evidence. 

ft.    Proof  of  Delivery  and  Failure  to  Prodnce  Make  Out  Prima 
Facie  Case. — ^Proof  of  the  delivery  of  the  trunk  to  the  carrier  in 
good  condition,  and  its  loss,  or  redelivery  in  a  damaged  condition, 
make  out  a  prima  facie  case,  and  the  burden  of  exonerating  himself 
is  on  the  carrier,  nondelivery  being  prima  facie  evidence  of  negli- 
gence: Garvey   v.    Camden  ete.  B.  Co.,  4  Abb.    Pr.  171,  1  Hilt.  280; 
Caldwell    v.    Erie  Transfer    Co.,    13  Misc.    Bep.  87,  33  N.    Y.  993, 
Wheeler  v.  Oceanic  Steam  Nav.  Co.,  125  N.  Y.  155,  21  Am.  St.  Bep. 
729,  26  N.  E.  248;  Camden  etc.  B.  Co.  v.  Baldauf,  16  Pa.  St.  67,  55 
Am.  Dec.  481.    In  Cleveland  etc.  By.  Co.  v.  Tyler,  9  Ind.  App.  689, 
35  N.  E.  523,  a  complaint  was  held  sufficient  to  establish  a  cause  of 
action  which  averred  a  delivery  of  the  goods  for  carriage  by  the 
owner,  a  demand  by  him  for  them  at  the  place  of  destination,  and  an 
absolute,  unqualified  and  continued  refusal  by  the  carrier  to  deliver 
them.    But  where  there  is  evidence  that  the  trunk  was  lost  on  the 
journey,  this  dispenses  with  a  proof  of  demand  and  refusal:  Qarvey 
V.  Camden  etc.  B.    Co.,  4  Abb.  Pr.  171,  1  Hilt.  280. 

b.    Baggage   Check  in  Evidence  of  Becelpt  of  Baggage. — ^A  bag- 

pge  check  does  not  embody  the  contract  of  carriage,  but  is  a 
voucher  or  means  of  identification:  Cleveland  etc.  By.  Co.  v.  Tyler, 
$  Ind.  App.  689,  35  N.  £.  523;  Isaacson  v.  New  York  etc.  B. 
Co.,  94  N.  Y.  278,  46  Am.  Bep.  142;  and  its  possession  by  a 
passenger  is  prima  facie  evidence  of  a  receipt  by  the  carrier  of  the 
baggage  represented  thereby:  Davis  v.  Michigan  etc.  B.  Co.,  22  HI. 
278,  74  Am.  Dec.  151;  Chicago  etc.  B.  Co.  v.  Clayton,  78  HL  616; 
Chicago    etc.  B.  Co.   v.    Steear,  53  Neb.  95,  73    N.  W.  466;  Earle  V. 
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Okdmns,  2  JMj,  287.  Bee,  also,  Kansas  Pae.  By.  Oo.  v.  Montelle,  10 
Kan.  119;  Atchison  etc  B.  Co.  ▼.  Brewer,  20  Kan.  669.  And  the 
vame  applies  where  a  passenger  on  a  line  deliTera  up  to  a  connecting 
carrier  the  check  of  the  first  company  and  receives  that  of  the  aee- 
ond:  Ahlbeek  v.  St.  Paul  etc.  By.  Co.,  89  Minn.  424,  12  Am.  St. 
Bep.  661,  40  N.  W.  364.  See,  also,  Denver  etc.  B.  Co.  ▼•  Boberts, 
6  Colo.  333. 

It  is  also  prima  facie  evidence  that  the  baggage  was  in  good  order 
when  received  by  it;  and  to  relieve  itself  from  liability  must  show 
that  the  baggage  was  in  substantially  the  same  condition  when  de- 
livered to  its  owner,  as  when  received  by  it:  St.  Louis  etc  B.  Go.  ▼• 
Hawkins,  39  UL  App.  406. 

It  has  been  held  that  as  a  trunk  is  the  usual  means  of  conveying 
baggage,  a  check  is  evidence  of  a  delivery  of  a  trunk,  the  burden 
being  on  the  carrier  to  show  that  the  baggage  delivered  was  not  a 
trunk:  Dill  v.  South  Carolina  B.  Co.,  7  Bich.  (&  C.)  158,  62  Am. 
3>ec  407. 

It  is  immaterial  when  the  baggage  comes  to  the  possession  of  the 
carrier,  whether  at  the  time  the  check  is  issued  or  at  a  subsequent 
time  So  where  a  railway  company  received  a  passenger's  check 
for  baggage,  which  had  not  then  arrived  by  another  road,  and  gave 
its  own  check  for  the  same,  and  it  appeared  that  it  surrendered  the 
passenger's  first  check  to  the  other  railroad  company,  this  was  held 
suificient,  in  the  absence  of  proof  to  the  contrary,  to  show  receipt  of 
the  baggage  by  the  company  so  surrendering  the  first  check: 
Chicago  etc.  B.  Co.  v.  Clayton,  78  111.  616. 

e.    Statements  of  Oarxler's  Agents.— A  passenger  on  a  train,  as 
soon  as  practicable  after  arrival,  presented  to  the  company's  bag- 
gage agent  a  check  for  his   baggage  and   demanded  the  same.    The 
agent  could  not  find  it,  but  took  the  number  of  the  check  and  re- 
quested   the    passenger  to    call    again.    On  the  same    evening  the 
passenger  returned  to  the  depot,  and  was  told  by  the  agent  that  he 
had  made  further  search  and  could  not  find  the  baggage.    The  court 
held  that  the  acts  and  declarations  of  the  agent  were  competent 
evidence  for  the  passenger  in  an  action  by  him  against  the  carrier 
for  the  loss  of  the  baggage:  Baltimore  etc.  B.    Co.  v.  Campbell,  36 
Ohio  St.  647,  38  Am.  Bep.  617.    But  the  declarations  of  baggage- 
men, not  constituting  a  part  of  the  res  gestae,  are  not  binding  on  the 
railroad  company,  in  an  action  by  a  passenger  to  recover  for  in- 
juries to  a  trunk:  Atchison  etc.  B.  Co.  v.  Wilkinson,  65  Kan.  83,  39 
Pac  1043.    8o    an    admission  by  the    superintendent  of  a  railroad 
company  on  presentation  of  the  plaintiff's  claim  for  lost  baggage, 
that  he  had  a  good  claim,  constitutes  no  part  of  the  res  gestae,  but 
related  to  a  past  transaction,  and  is  inadmissible  against  the  prin* 
cipal:  Qreen  v.  New  York  etc.  B.  Co.,  12  Abb.  Pr.,  N.  &,  473. 
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d.  Proof  as  to  Oontents  of  Trank. — ^In  a  suit  for  the  nondeliTorr 
of  a  tmnk,  testimony  to  show  what  were  the  contents  of  the  tmnk 
at  the  time  it  was  packed|  some  weeks  before  its  delivexy  to  the  car- 
rier, is  admissiblei  although  the  carrier  can  only  be  held  responsible 
for  its  contents  at  the  time  of  receiving  it:  Sngg  ▼•  Memphis  ete» 
Packet  Co.,  40  Mo.  442. 


BUBHOUGHS  v.  CTJTTEB. 

[98  Me.  178,  56  Atl.  649.] 

OUABDIAK  AND  WASD— Onardians'  Sales  must  be  Umited 
to  the  Title  or  Interest  of  Their  Wards. — ^Hence,  if  land  devised  to  a 
minor,  her  heirs,  or  assigns,  provided  she  reaches  the  age  of  twenty- 
one  years  or  leaves  issue,  is  sold  by  her  guardian  under  the  license 
of  the  probate  court,  the  title  of  the  purchaser  is  destroyed  by  her 
death  without  issue  before  reaching  the  age  specified,     (p.  394.) 

BXBCUTOB'S  POWEB  OF  SAIiE  for  the  Benefit  of  a  Spediied 

Person  cannot  be  exercised  by  him  after  the  executor's  death. 
Though  property  is  devised  to  a  minor,  provided  she  reaches  tho 
age  of  twenty-one  years  or  leaves  issue,  and  the  executor  is  given 
power  to  dispose  of  the  whole  of  the  estate  for  the  support,  clothing 
and  education  of  such  minor,  yet  if  the  executor  dies  without  execut- 
ing the  power,  it  does  not  pass  to  the  minor  or  her  guardian,  so  as  to 
become  subject  to  a  probate  sale,  and  a  sale  made  by  such  guardian 
under  the  order  of  court  is  void.     (pp.  394,  395.) 

WILLS,  Salts  to  Oonstnie.»If  a  suit  to  construe  a  will  has 
been  maintained  and  the  estates  of  the  devisees  sufSciently  defined 
for  their  guidance  and  that  of  the  administrator,  a  subsequent  snit 
cannot  be  sustained  for  the  determination  of  questions  arising  be* 
tween  the  heirs  or  representatives  and  the  grantees  of  a  deceased 
devisee,     (pp.   395,  396.) 

EQXnTY.— A  Suit  will  not  be  Svstaixiad  to  Avoid  a  MnltipUctty 
of  Actions  where  it  does  not  appear  but  one  action  will  determine 
all  questions  of  title  between  any  two  claimants  or  sets  of  claim* 
ants.     (p.  396.) 

WILLS. — ^A  Salt  to  Constme  a  Will  cannot  be  Entertained  on 

the  ground  that  a  guardian  has  sold  the  estate  of  his  ward  who 
claimed  under  the  will,  but  the  sale  is  void  and  the  guardian  does  not 
know  what  to  do  with  the  money  received  from  the  purchasers  under 
his  attempted  sale.  If  threatened  with  conflicting  suits,  he  may 
bring  a  bill  of  interpleader  against  the  conflicting  claimants,  (p. 
396.) 

Eeal  action  in  which  the  parties  claimed  under  the  will  of 
Helen  J.  Purington,  deceased.  Also  a  suit  in  equity  against  Se- 
lina  Purington,  administratrix,  and  Solomon  Haskell,  and  Al- 
bert H.  Burroughs  for  the  construction  of  the  same  wilL  The 
prayer  of  the  bill  was  as  follows :  "Wherefore  to  save  a  multi- 
plicity of  suits,  your  orator  prays  that  the  court  will  construe 
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the  provisions  of  said  will,  and  -will  particularly  determine: 
1.  Whether^  under  said  will,  such  title  to  these  several  parcels 
of  real  estate  described  therein  vested  in  said  Marie  J.  Pnring- 
ton  as  to  enable  her  guardian  to  sell  and  onvey  the  same  under 
proper  proceedings  in  the  probate  court,  to  provide  means  neces- 
eary  for  the  support  and  education  of  his  ward.  2.  If  this 
question  is  answered  in  the  affirmative,  and  if  the  sale  of  the 
Burrough's  lot  was  otherwise  valid  to  whim  shall  the  guardian 
pay  the  balance  in  his  hands,  as  stated  in  the  ninth  paragraph. 
3.  And  also  determine  and  state  whether  any,  and  if  any,  what 
interest  or  estate  under  the  terms  of  said  wiU  vested  in  said 
Dora  Purington  or  her  heirs.  4.  And  for  such  further  and 
other  relief  as  the  nature  of  your  complainant's  case  may  re- 
qnire  and  to  your  Honors  may  seem  meet.'' 

F.  M.  Bay^  for  the  plaintiff  Burroughs,  in  action  at  law. 

J.  H.  Drammond,  Jr.,  and  William  Lyons,  for  the  defendant 
Cutter,  in  action  at  law. 

J.  H.  Drummond,  J.,  and  William  Lyons,  for  the  pl&itifl 
Cutter,  in  equity. 

F.  M.  Bay,  Enoch  Foster,  0.  H.  Hersey,  L.  T.  Mason,  Gorham 
K.  Weymouth  and  Wilford  G.  Chapman,  for  the  defendants, 
Hersey,  administrator,  and  others. 

**•  EMEBY,  J.  The  first  case  is  an  action  at  law,  a  writ 
of  entry,  to  recover  possession  of  a  parcel  of  land  in  Westbrook. 
The  second  case  is  a  bill  in  equity  to  determine  the  construction 
of  the  will  of  Helen  J.  Purington  deceased.  We  will  first  con- 
sider the  former  case,  the  action  at  law. 

1.  The  plaintiff  shows  title  as  devisee  under  the  will  of  Helen 
J.  Purington  deceased,  by  the  first  and  second  clauses  of  which 
the  demanded  land  was  devised  to  Marie  J.  Purington,  her  heirs 
and  assigns  forever,  provided  she  reached  the  age  of  twenty- 
one  years  or  left  issue,  and  in  case  she  died  without  issue  before 
arriving  at  that  age,  the  demanded  land  was  devised  to  Mr.  Bur- 
loughs,  the  plaintiff,  in  fee.  Marie  J.  Purington  died  without 
ifisue  before  becoming  of  age,  and  hence  by  the  terms  of  those 
clauses  the  demanded  land  vested  in  the  plaintiff  in  fee :  Hersey 
v.  Purington,  96  Me.  166,  51  AtL  865. 

The  defendant  claims  title  under  a  sale  and  conveyance  of 
the  demanded  land  to  him  by  the  probate  guardian  of  Marie 
J.  Purington,  made  before  her  death  and  after  the  death  of  the 
testatrix,  under  a  license  from  the  probate  court. 
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If  nothing  further  were  made  to  appear,  it  is  clei^  that  sacK 
sale  and  conyeyance  were  futile  to  devest  the  plaintiff  of  hit 
estate  under  the  will,  and  that  judgment  must  be  for  the  plain- 
tiff. The  guardian  could  convey  no  more  than  the  ward  could, 
and  the  ward's  estate  in  the  demanded  land  utterly  ceased  at 
her  death. 

But  the  defendant  goes  further  and  invokes  the  fourth  clause 
of  the  will  as  follows :  ^'I  order  and  direct  my  executrix  herein 
named  to  apply  all,  or  whatever  is  necessary,  of  the  rents,  profits 
and  income  of  my  real  and  personal  estate  to  the  support  and 
education  of  my  said  daughter  *®*  Marie  J.  Purington,  giving 
her  a  high  school^  and  if  she  desires  a  seminary  or  collegiate, 
education  and  should  the  rents^  profits  and  income  of  my  estate, 
real  and  personal  prove  insujBScient  for  that  purpose,  I  order  and 
direct  my  executrix  to  first  sell  the  real  estate  situated  on  the 
westerly  side  of  Spring  street  in  said  Westbrook,  and  after  ihf 
proceeds  of  the  same  shall  have  been  applied  to  the  support, 
clothing  and  educating  as  aforesaid  of  my  said  daughter,  Marie 
J.;  and  should  they  prove  insuflScient,  I  order  and  direct  my 
executrix  to  next  sell  the  house  and  lots  situated  on  Stroudwater 
street  near  the  Portland  and  Bochester  Bailroad,  and  should 
that  also  prove  insufiBcient,  for  said  purposes,  I  order  and  direct 
my  executrix  to  sell  the  house  and  lot  situated  at  the  comer  of 
Main  and  Stroudwater  streets,  being  the  one  in  which  I  now 
live;  and  it  is  my  wish  and  desire,  and  I  so  order  and  direct  that 
nothing  contained  in  the  second   (2)   provision  herein  made 
shall  prevent,  or  in  any  way  interfere  in,  my  executrix  disposing 
of  the  whole  of  my  estate,  real,  personal  and  mixed,  for  the  sup- 
port, clothing  and  educating  as  aforesaid  of  my  said  daughter 
Marie  J.  Purington.'* 

In  the  second  clause  of  the  will  the  devise  to  the  plaintiff  is 
made  contingent  on  the  land  not  having  been  sold  under  thia 
fourth  clause.  Dora  Purington  was  appointed  executrix  but 
had  died  without  having  disposed  of  any  part  of  .the  real  estate 
of  the  testatrix  under  the  fourth  clause,  and  before  the  death 
of  Marie  and  before  the  beginning  of  proceedings  by  the  guard- 
ian of  Marie  to  make  sale. 

Upon  the  death  of  Dora,  the  executrix,  did  her  power  or  in- 
terest in  the  demanded  land,  under  his  fourth  clause  of  the 
will,  pass  to  Marie,  or  her  guardian,  so  as  to  become  the  subject 
of  a  probate  sale  of  real  estate?  We  think  not  There  is  no 
provision  in  the  will  that  it  should,  and  we  know  of  no  such 
provision  in  any  statute  or  rule  of  law.    The  testatrix  must  have 
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intended  that  some  person  or  persons  other  than  Marie  herself  ^  a 
minor^  should  dispose  of  the  property  and  expend  the  proceeds. 
In  Clifford  v.  Stewart,  95  Me.  41,  49  Atl.  62,  the  will  read  '1 
gire  to  my  grandchildren  one  thousand  ($1000)  to  each  one, 
and  I  wish  and  direct  that  this  shall  be  devoted  and  expended 
for  their  education/*  The  ^andchildren  were  minors  and  the 
court  held  they  were  incapable  in  law  of  receiving  and  applying 
*^  the  funds  for  themselves,  and  that  the  testatrix  must  have 
mtended  some  other  person  to  hold  the  fund  and  execute  the 
trust. 

The  defendant  argues  that  the  administrator  de  bonis  non  with 
the  will  annexed,  after  the  death  of  the  executrix,  could  not 
execute  the  power  or  hold  the  interest  devised  under  the  fourth 
clause,  since  the  trust  and  confidence  of  the  testatrix  were  re- 
posed only  in  the  executrix,  Dora.  If  this  argument  be  sound, 
the  a  fortiori  the  guardian  of  Marie  could  not  exercise  the  power 
and  trust  so  reposed.  He  is  further  removed  from  the  testatrix, 
and  her  estate  than  is  the  successor  to  the  executrix. 

The  defendant  argues  also  that  the  interest  of  Dora,  the  ex- 
ecutrix, in  the  land  under  the  fourth  clause  of  the  will  was 
heritable,  and  that  Marie,  as  an  heir  of  Dora,  inherited  half  the 
land  upon  Dora's  death.  As  already  explained,  the  estate  of 
Dora  under  the  fourth  clause,  whatever  it  was,  was  solely  to 
enable  her  to  execute  the  trust  or  power  therein  conferred,  and 
upon  her  death  was  to  vest  only  in  such  persons,  if  any,  as  were 
empowered  to  execute  that  trust  or  power.  Marie,  the  infant 
beneficiary,  was  not  empowered  by  the  will  or  by  the  law  to  ex- 
ercise that  power :  Clifford  v.  Stewart,  95  Me.  41,  49  Atl.  52. 

The  question  is  mooted  who  could  exercise  this  power  or  ex- 
ecute this  trust,  if  not  the  guardian  of  Marie?  That  question 
does  not  arise  in  this  case,  and  hence  is  not  answered.  The 
plaintiff,  however,  cites  upon  the  point:  Rev.  Stats.  1883,  c.  64, 
sec.  21;  Clifford  v.  Stewart,  95  Me.  46,  49  AtL  52,  and  other 
cases  in  Maine  under  that  statute. 

It  follows  that  the  defendant  took  no  title  from  the  convey- 
ance to  him,  and  that  judgment  must  be  for  the  plaintiff. 

%.  The  will  of  Helen  J.  Purington  disposed  of  her  entire 
estate  real  and  personaL  It  has  been  fully  construed  by  this 
court  at  the  suit  of  the  administrator  de  bonis  non  with  the  will 
annexed,  as  reported  in  Hersey  v.  Purington,  96  Me.  166,  51 
AtL  865.  In  that  opinion  the  estates  of  all  the  devisees  were 
defined  suj£ciently  for  their  guidance  and  that  of  the  adminis- 
trator, and  no  further  opinion  was  asked  for.    The  costs  of  that 
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suit  were  made  a  charge  on  the  estate.  The  present  bill  is 
brought  by  one  who  is  neither  administrator,  nor  devisee,  nor 
even  heir.  The  remaining  questions  are  not  between  ***  de- 
visees, nor  between  administrator  and  devisees,  but  only  between 
the  heirs  or  representatives  and  grantees  of  a  deceased  devisee, 
and  only  concern  title  to  real  estate.  Such  questions  mooted 
by  persons  claiming  xmder  such  devisees  should  be  determined 
in  an  action  at  law,  or  under  some  circumstance  by  a  bill  in 
equity  to  quiet  title.  They  do  not  concern  the  estate  of  the 
testatrix,  and  are  not  within  the  scope  of  the  statute  giving  the 
court  jurisdiction  in  equity  to  construe  a  will:  Jackson  v. 
Thompson,  84  Me.  44,  24  Atl.  459;  Hersey  v.  Purington,  96 
Me.  166,  61  Atl.  865;  Burgess  v.  Shepherd,  97  Me.  522,  55 
AtL  415. 

Nor  can  the  bill  be  maintained  under  the  head  of  avoidance  of 
multiplicity  of  actions.  So  far  as  appears,  one  action  will  de- 
termine the  question  of  title  finally  as  between  any  two  claimants 
or  sets  of  claimants. 

Nor  can  the  bill  be  maintained  for  the  purpose  of  informing 
the  guardian  of  Marie  J.  Purington  what  to  do  with  the  money 
he  received  from  purchasers  under  his  attempted  sales  of  land. 
If  he  is  only  a  stakeholder  and  is  threatened  with  conflicting 
suits,  he  may  bring  a  bill  of  interpleader  against  the  conflicting 
claimants.  The  question  is  not  within  the  scope  of  the  statute 
under  which  this  bill   was  brought 

No  other  grounds  are  suggested  upon  which  the  bill  can  be 
sustained,  and  we  think  it  must  be  dismissed  for  want  of  juris- 
diction in  equity,  but  without  costs  since  the  respondents  have 
not  objected  on  that  ground. 

In  file  action  at  law  judgment  for  the  plaintiff  with  damages 
assessed  at  one  dollar.    Bill  in  equity  dismissed. 


The  Powers  of  Cfuardiaru  at  Common  Law  are  discussed  in  the  mono- 
graphic note  to  Schmidt  v.  Shaver,  89  Am.  St.  Bep.  257-316. 

The  Powers  of  Executors  at  the  common  law  are  discnssed  in  the 
monographic  note  to  Fletcher  ▼•  American  Trust  etc.  Co.,  78  Am.  St. 
Eep.  171-207. 

On  Suits  in  Equity  to  Construe  Wills,  see  Toland  ▼•  Earl,  129  GmL 
148,  79  Am.  St.  Bep.  100,  61  Pac.  914. 
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SOPEE  T.  LAWBBNCE  BBOTHEES  COMPANY. 

[98  Me.  268,  56  AtL  908.] 

OOIENAIfTS,  Statute^  WImh  Avpllas  Betwean^r— A  itatnte  d*- 
clarlng  that  when  lands  have  been  conveyed  hj  the  state  for  the 
■oapajment  of  taxes,  and  the  grantee  or  his  saecessois  In  interest 
hare  paid  taxes  for  twenty  years  subsequently  to  the  recording  of 
the  tax  deeds,  and  have  held  such  exclusive,  adverse  and  continuous 
possession  as  comported  with  the  ordinary  management  of  wild  lands, 
no  action  shall  be  maintained  by  any  former  owner  to  recover  such 
lands,  provided,  however,  that  the  statute  shall  not  apply  to  actions 
between  cotenants,  such  proviso  must  be  held  to  aply  only  as  to  per- 
sons who  claim  as  tenants  in  common,  and  not  to  tkose  who  claim  as 
azelusive  owners,    (p.  401.) 

OME  TSKAKT  IN  OOMMOK  may  Disseise  Another,    (p.  402.) 

AD7BB8E  POSaBSSION  by  a  Ootenaatt— ▲  Oxaoteo  in  a  War- 
tasty  Deed  purporting  to  convey  an  estate  in  severalty  is  not  pre- 
sumed to  be  a  tenant  in  common,  but  a  tenant  in  severalty,  and  if  he 
holds  exclusive  possession  claiming  in  severalty,  his  possession  is  ad- 
verse to  other  persons  who  are  tenants  in  common  with  his  grantor. 
(p.  404.)       

COI48TITUTlOKAIi  LAW.-^Tbe  Oonstltationallty  of  a  Stat- 
«ls  is  PrsBomed  where  the  contrary  is  not  shown  beyond  a  reasonable 
doobt.     (p.  405.) 

OOHSTITUTZOKAIi  LAW-^Statntes  U!acoiistttiitlonal  In  Pari. 
A  statute  requiring  a  claimant  of  land  which  has  been  sold  for  taxes 
to  pay  the  amount  of  the  taxes  before  the  trial  of  an  action  involv- 
ing the  validity  of  the  sale  is,  as  to  sueh  provision,  unconstitutional 
and  void,  but  this  does  not  require  the  statute  to  be  declared  void 
as  a  whole,  if  such  provision  is  not  connected  in  meaning^  nor  co- 
operative In  purpose,  with  the  other  provisions  of  the  statute,  (p. 
405.)  

OOHBTlTUTlONAIi  LAW— Statute  of  LimitattonB. — ^A  statute 
providing  that  persons  claiming  under  tax  deeds  who  have  paid  all 
taxes  for  the  period  of  twen^  years  after  the  recording  of  sueh 
deeds,  and  have  held  such  advene,  continuous,  exclusive  and  peaceable 
possession  durhig  that  time  as  comports  with  the  ordinary  manage- 
ment of  wild  lands  shall  not  be  subject  to  any  action  to  recover  such 
lands  by  any  person  who  during  sueh  time  has  not  paid  any  of  such 
taxes  or  done  any  other  act  indicative  of  ownership,  is  constitutional. 
(F-  i06.)       

OONSTXTUTIONAL  LAW—- Statute  of  Limitations  having  a 
BetroaetiTe  Operation.— Statutes  of  limitation  affecting  existing 
rii^hts  are  not  unconstitutional  if  a  reasonable  time  is  given  for  the 
eommeneement  of  an  action  before  the  bar  takes  effect,    (p.  408.) 

Taber  D.  Bailey,  for  the  plaintiff. 

Orville  D.  Baker  and  A.  K.  Butler,  for  the  defendant. 

««  WHITEHOTJSE,  J.  This  is  an  action  of  trover  to  re- 
cover the  valne  of  a  large  quantity  of  logs  alleged  to  have  been 
cut  by  the  defendant  company  on  townahip  Ko.  3,  range  6,  west 
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of  fhe  Kennebec  river  in  Somersel  county.  The  case  oomes 
to  this  court  on  the  plaintifPB  motion  to  set  aside  a  verdict  in 
favor  of  the  defendant,  and  on  exceptions  to  the  ruling  of  the 
presiding  judge. 

The  defendant  company  admitted  that  it  had  cut  logs  on  the 
township  in  question  witiiin  six  years  prior  to  the  date  of  the 
writ,  and  claimed  that  it.  had  a  legal  right  so  to  do  by  reason 
of  its  ownership  in  fee  of  the  south  half  of  the  town,  and  by 
virtue  of  permits  from  the  owners  of  the  north  half.  It  was 
also  contended  in  behalf  of  the  defense  that  the  plaintiff's  action 
was  barred  by  the  statute  of  limitations  enacted  in  1895  en- 
titled '^An  act  to  make  state  tax  sales  more  effectual":  Pub. 
Laws  1895,  c.  162;  Bev.  Stats.  1903,  c.  10,  sees.  153, 156. 

It  was  admitted  that  township  No.  3,  range  6,  in  question 
pertained  to  the  ^^Bingham  Purchase,'^  and  that  the  title  to  the 
whole  of  it  was  at  one  time  in  William  Bingham.  The  plaintiff 
claimed  to  *''*  own  29-72  of  the  township  in  common  and  un- 
divided, and  deriving  title  from  the  commonwealth  of  Massa- 
chusetts introduced  deeds  conveying  to  him  several  fractional 
interests  showing  in  the  aggregate  a  record  title  to  about  one- 
third  of  the  town. 

The  defendant  derived  title  to  the  south  half  of  the  town  from 
A.  and  P.  Cobum  through  several  mesne  conveyances,  all  deeds 
of  warranty  duly  recorded.  October  1,  1872,  A.  and  P.  Cobum 
conveyed  the  entire  township  to  A.  and  W.  Sprague  by  deed  of 
warranty  recorded  October  8,  1872.  September  1, 1873,  A.  and 
W.  Sprague  conveyed  the  whole  township  to  the  Cobum  Land 
Company  by  deed  of  warranty  recorded  September  19,  1873, 
and  as  a  part  of  the  same  transaction  the  Cobum  Land  Company 
reconveyed  the  township  to  A.  and  P.  Cobum  by  deed  of  mort- 
gage with  covenants  of  warranty  which  was  recorded  October 
31, 1873.  This  mortgage  was  duly  foreclosed  the  following  year, 
and  thus  by  this  series  of  recorded  deeds  of  warranty,  A.  and  P. 
Cobum  claimed  to  have  acquired  full  title  to  the  entii^  township, 
and  in  1880  Abner  Cobum,  acting  for  himself  and  the  heirs  of 
his  brother  Philander,  conveyed  the  south  half  of  the  town  to 
Wildes  and  Snow  by  deed  of  warranty  duly  recorded  August 
16, 1880,  in  consideration  of  thirty-three  thousand  dollars.  Oc- 
tober 27, 1885,  the  south  half  was  conveyed  by  Wildes  and  Snow 
to  Lawrence  Brothers  and  by  Lawrence  Brothers  to  the  defend- 
ant  company  March  13,  1893,  both  by  deeds  of  warranty  duly 
recorded.  The  Cobums  and  tiieir  heirs  and  devisees  still  retaam 
the  title  acquired  by  them  to  the  north  half  of  the  town. 
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In  rebuttal  the  plaintiff  introdnced  fnrther  evidence  tending 
to  show  that  at  the  time  A.  and  P.  Gobum  conveyed  the  whole 
town  to  A.  and  W.  Spragae  in  1872,  by  deed  of  warranty,  they 
only  had  a  recorded  title  to  about  one-fourth  of  it 

Thus  while  this  action  of  trover  was  brought  primarily  to 
recover  damages  for  the  conversion  of  the  logs  described  in  the 
writ,  the  decision  of  the  cause  necessarily  involves  the  question 
of  title  to  the  township  from  which  the  logs  were  taken. 

1.  Section  1  of  chapter  162  o|  the  Public  Laws  of  1895,  to 
which  reference  has  been  made,  reads  as  follows:  '^When  the 
state  has  taxed  wild  land,  and  the  state  treasurer  has  deeded  it, 
or  part  of  it,  for  nonpayment  ^^  of  tax,  by  deed  purporting  to 
convey  the  interest  of  the  state  by  forfeiture  for  such  nonpay- 
ment and  his  records  show  that  the  grantee,  his  heirs  or  assigns, 
has  paid  the  state  and  county  taxes  thereon,  or  on  his  acres  or 
interest  therein  as  stated  in  the  deed,  continuously  for  the 
twenty  years  subsequent  to  such  deed ;  and  when  a  person  claims 
under  a  recorded  deed  describing  wild  land  taxed  by  the  state, 
and  the  state  treasurer's  record  shows  that  he  has,  by  himself 
or  by  his  predecessors  under  such  deed,  paid  the  state  and  county 
taxes  thereon,  or  on  his  acres  or  interest  therein  as  stated  in 
the  deed,  continuously  for  twenty  years  subsequent  to  recording 
such  deed;  and  whenever,  in  either  case,  it  appears  that  the  per- 
son claiming  under  such  a  deed,  and  those  under  whom  he 
claims,  have,  during  such  period,  held  such  exclusive,  peaceable, 
continuous  and  adverse  possession  thereof  as  comports  with  the 
ordinary  management  of  wild  lands  in  Maine,  and  it  further 
appears  that  during  such  period  no  former  owner,  or  person 
claiming  imder  him,  has  paid  any  such  tax,  or  any  assessment 
by  the  county  commissioners,  or  done  any  other  act  indicative 
of  ownership— no  action  shall  be  maintained  by  a  former  owner, 
or  those  claiming  under  him,  to  recover  such  land,  or  to  avoid 
such  deed,  unless  commenced  within  said  twenty  years,  or  before 
January  1,  1900.  Such  payment  shall  give  such  grantee  or 
person  claiming  as  aforesaid,  his  heirs  or  assigns,  a  right  of 
entry  and  seisin  in  the  whole,  or  such  part,  in  common  and  un- 
divided, of  the  whole  tract  as  the  deed  states,  or  as  the  number 
of  acres  in  the  deed  is  to  the  number  of  acres  assessed.^' 

But  section  4  of  the  act  declares  that  ''This  act  shall  not  ap- 
ply to  actions  between  cotenants,  nor  to  actions  now  pending  in 
oourt,  nor  to  those  commenced  before  January  1,  1900.'* 

It  satisfactorily  appears  from  the  testimony  that  all  of  the 
conditions  specified  in  section  1  applicable  to  the  facts  of  this 
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case  were  fulfilled  by  the  defendant  and  its  predecessors  in  titla 
respecting  the  south  half,  and  by  the  defendant's  licensors  aad 
their  predecessors  as  to  the  north  half  of  the  township  in  ques- 
tion. They  claimed  under  recorded  deeds  describing  wild  lands  ; 
the  record  of  the  state  treasurer  shows  that  they  paid  the  taxes  ; 
they  held  for  more  than  twenty  years  such  exclusive,  peaceable, 
continuous  and  adverse  possession  ^'^^  of  the  township  as  com- 
ports with  the  ordinary  management  of  the  wild  lands  in  Maine, 
and  during  that  time  no  former  owner  or  person  claiming  under 
him  paid  any  tax  or  assessment  or  did  any  other  act  indicative 
of  ownership.  The  verdict  of  the  jury  establishing  these  facts 
was  clearly  warranted  by  the  evidence. 

But  the  plaintiff  contended  that  as  there  was  no  adverse  pos- 
session of  tiie  township  at  common  law  during  this  period  and 
as  he  only  claimed  to  own  a  fractional  part  of  it^  the  Cobum 
heirs  and  the  defendant  company  must  be  tenants  in  common 
with  him,  and  hence,  by  the  express  terms  of  section  4,  the  act 
of  1895  did  not  apply  to  this  case. 

The  presiding  justice  overruled  this  contention  '^because  the 
Cobum  Land  Company  in  1873  had  a  deed  which  was  put  upon 
record  on  the  19th  of  September,  1873,  not  of  a  fractional  in- 
terest, but  of  the  whole  town,  and  they  have  claimed,  not  as  co- 
tenants  with  somebody  else,  but  they  have  claimed  to  be  the  ex- 
clusive owners  of  the  whole  town  up  to  the  time  that  in  1880 
they  divided  it  and  sold  the  whole  of  the  south  half  of  the  town. 
And  the  Lawrence  Brothers  and  their  predecessors,  thje  Wildes^ 
did  not  claim,  did  not  have  a  deed  of  a  fractional  interest,  an« 
divided  interest;  they  were  not  in  possession  certainly  claiming 
to  be  tenants  in  common  with  anybody  else,  because  their  deed 
was  of  the  whole  of  the  south  half,  and  they  claim,  it  is  said, 
to  be  the  owners  of  the  whole  of  the  south  half.  Now,  if  they 
had  a  deed  of  a  fractional  interest,  undivided  interest  of  the 
south  half,  or  if  the  deed  to  the  Cobums  in  the  first  instance, 
or  the  Cobum  Land  Company  had  been  of  an  undivided  in- 
terest in  it,  then  the  contention  of  the  learned  counsel  for  the 
plaintiff  would  be  applicable,  and  this  statute  would  not  affect 
his  client's  right  to  maintain  an  action.'' 

It  is  the  opinion  of  the  court  that  this  ruling  was  correct 
It  gives  to  the  statute  a  construction  manifestly  in  harmony 
with  the  intention  of  the  legislature.  It  had  been  repeatedly 
held  by  this  court  that  title  to  wild  lands  could  not  be  acquired 
by  adverse  possession  by  merely  taking  a  deed  of  a  township  or 
tract  of  timber  land^  running  lines  around  it»  keeping  off  tres* 
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passers  and  making  occasional  lumbering  operations  upon  it 
for  a  period  of  twenty  years.  *'•  The  exercise  of  such  acts  of 
ownership  had  not  been  deemed  sufficient  or  effectual  to  establish, 
title  by  disseisin  of  the  true  owner :  Chandler  v.  Wilson^  77  Me. 
76;  Hudson  v.  Coe,  79  Me.  83,  1  Am.  St.  Bep.  288,  8  AtL  249. 
ThM  while  title  to  farming  land  might  be  acquired  by  twenty 
years  of  such  ''adverse'^  possession  as  comports  with  the  ordi- 
nary management  of  that  kind  of  land  by  the  owner,  title  to 
wild  lands  could  not  be  acquired  by  twenty  years  of  the  qualified 
possession  above  described,  although  it  was  ordinarily  tiie  only 
kind  of  occupancy  of  which  wild  lands  are  capable.  It  was  the 
obvious  purpose  of  that  portion  of  the  statute  of  1895,  applicable 
to  this  case,  to  extend  the  same  relative  protection  to  possessory 
titles  to  wild  lands  that  all  other  lands  enjoyed  under  the  law. 
It  declares  that  '*when  a  person  claims  under  a  recorded  deed 
describing  wild  lands,  etc.,'*  and  has  ''held  such  exclusive,  peace- 
able, continuous  and  adverse  possession  thereof  as  comports  with 
the  ordinary  management  of  wild  lands  in  Maine/'  no  action 
shall  be  maintained  to  recover  the  land  if  all  the  other  require- 
ments of  the  act  are  fulfilled. 

The  provision  of  section  4  that  the  ''act  shall  not  apply  to 
actions  between  cotenants'^  must  be  considered  in  connection  with 
the  language  of  section  1  and  construed  with  reference  to  the 
object  to  be  accomplished.    If  the  acts  enumerated  are  performed 
by  one  who  '^claims  by  virtue  of  a  recorded  deed  to  be  the  owner 
of  the  entire  tract,  and  one  who  has  maintained  such  qualified 
possession  for  twenty  years  in  assertion  of  an  exclusive  title 
to  the  whole  tract/'  itte  statute  applies;  but  if  the  same  acts  are 
done  by  one  who  has  a  recorded  deed  of  only  a  fractional  partj. 
and  during  the  period  of  twenty  years  has  only  claimed  as  a 
tenant  in  common  with  another  and  all  his  acts  of  ownership 
have  been  admittedly  done  as  a  cotenant,  and  not  as  an  ex- 
dnsive  owner,  the  statute  does  not  apply.    It  thus  becomes  a 
question  of  fact  in  each  case  whether  the  acts  of  occupation 
were  done  in  subordination  to  the  record  title  or  in  repudiation 
of  it    If  they  were  done  as  a  disseisor  in  defiance  of  the  true 
owner,  the  statute  applies  notwithstanding  the  plaintiff  may 
have  discovered  a  defect  in  the  defendant's  record  title,  and  may; 
show  title  in  himself  as  cotenant.    Bracton's  rule  is  still  an  apt; 
direction:  "Quaerendum  est  a  judice  quo  animo  hoc  fecerit": 
Coke  on  Littleton,  153  b;  8  Mod.  ^^'^  56 ;  Martin  v.  M.  C.  B.  B. 
Co.,  83  Me.  103,  21  Atl.  740.    The  intention  guides  the  entry 
and  fixes  its  character.    Even  one  tenant  in  common  may  dia^ 
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seise  another.    As  stated  by  this  court  in  Sichardson  y.  Bicbard- 
son,  72  Mo.  409 :  '^One  tenant  in  common  may  disseise  another 
of  the  whole  or  of  a  part  of  the  common  estate.    It  is  true  that 
prima  facie  the  possession  of  the  defendant  would  be  held  to 
be  in  accordance  with  his  title.    He  would  be  rightfully  in  po&» 
session  as  a  tenant  in  common,  and  that  would  be  held  to  be 
the  character  and  extent  of  his  occupancy,  in  the  absence  of 
evidence  to  indicate  the  contrary.    But  here,  according  to  the 
plaintiff^s  own  account,  when  her  title  accrued,  and  from  that 
time  to  the  date  of  the  writ,  the  defendant  by  his  lessee  was  in 
actual  possession  of  the  quarry,  under  claim  of  title  adverse  to 
the  plaintiff,  denying  her  title  and  holding  her  out.    The  evi- 
dence shows  a  state  of  facts  which  amounts  to  a  disseisin,  even 
as  between  tenants  in  common.*' 

In  Bigelow  v.  Jones,  10  Pick.  162, 163,  the  court  say :  *TBut  it 
appears  in  the  present  case  that  Baldwin,  under  whom  the  de- 
fendant claims,  entered  tinder  a  deed  purporting  to  convey  the 
whole  estate.  He  entered  claiming  the  whole,  and  until  the  levy 
after  mentioned,  held  the  actual  possession  of  the  whole,  under 
such  deed  and  claim,  nor  has  the  plaintiff  ever  entered  to  regain 
his  seisin  as  cotenanf  "When  it  is  considered  that  Baldwin  did 
not  enter  and  hold  as  a  tenant  in  common,  but  under  a  deed  con- 
veying the  whole,  that  the  whole  was  levied  on  as  the  property 
of  Baldwin  and  seisin  delivered  of  the  whole,  we  think  the  de- 
fendant is  to  be  taken  and  deemed  a  stranger,  and  that  these 
acts  amount  to  a  disseisin  of  the  plaintiff,  in  tlie  same  manner 
as  if  he  had  been  sole  seised." 

In  Bradstreet  v.  Huntington,  5  Pet  402,  442,  one  tenant  in 
common  undertook  to  convey  the  whole  premises  and  the  grantee 
entered  into  actual  possession  intending  to  claim  the  whole. 
The  court  say :  "There  was  no  tenancy  in  common,  because  Pot- 
ter entered  in  fact  in  his  own  right,  under  a  deed  conveying 

a  fee  simple  in  the  entirety He  entered  under  that  deed 

as  a  sole,  exclusive,  absolute  owner  in  fee;  this  is  altogether 
inconsistent  with  an  entry  to  the  use  of  hifnself  and  another*': 
Willison  V.  Watkins,  3  Pet.  63. 

So  too  in  Clapp  v.  Bromagham,  9  Cow.  531,  the  court  say: 
278  <'These  parties,  it  is  said,  stood  in  the  relation  of  tenants 
in  common  to  each  other;  and  the  possession  of  one  of  them  was, 
in  judgment  of  law,  the  possession  of  all  of  them;  and  in  sup- 
port of  the  position  it  is  said  that  the  title  of  the  defendant  was 
derived  from  the  same  source  with  that  claimed  by  the  peti- 
tioners; and  it  was  contended  that  the  defendant  entered  vnder 
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the  title  vested  in  Peter,  as  tenant  in  common  with  the  peti- 
tioners; and  that  his  position  could  not  be  adverse  to  them, 
but  inured  to  their  benefit.  Bui  is  it  true  that  the  defendant's 
entry  was  as  tenant  in  common?  There  is  no  color  for  the  sug- 
gestion. On  the  contrary,  the  bill  of  exception  clearly  shows 
that  he  entered  as  purchaser  of  the  whole^  and  held  as  tenant  in 
severalty,  claiming  to  be  the  sole  and  exclusive  owner;  that  his 
title  was,  from  its  commencement,  adverse  to  the  petitioners; 
he  never  held  in  common  with  them,  nor  acknowledged  any  right 
in  them  or  any  of  the  heirs  of  William  Bromagham  the  ancestor; 
he  purchased  of  Peter  as  being  the  sole  proprietor,  and  who  at 
the  time  claimed  to  be,  and  was  supposed  to  be  the  exclusive 
and  absolute  owner  of  the  farm ;  and  he  has  from  that  time  to 
the  commencement  of  this  suit  continually  claimed  and  held 
the  premises  in  exclusion  of  all  others,  and  has  the  sole  seisin'^: 
See,  also,  Parker  v.  Proprietors,  3  Met  91,  101,  37  Am.  Dea 
121 ;  Watson  v.  Jeffrey,  39  N.  J.  Eq.  626 ;  Foulke  v.  Bond,  41 
X.  J.  L.  534;  Prescott  v.  Nevers,  4  Mason,  326,  Fed.  Cas.  No. 

11,390.  ,.,-r.*  -^  .,^*,^t 

But  no  citation  of  authorities  is  required  to  establish  the 
proposition  that  one  who  enters  under  a  warranty  deed  of  the 
entire  premises  is  never  presumed  to  be  a  tenant  in  common 
but  a  tenant  in  severalty.  By  the  express  terms  of  his  deed  he 
acquires,  not  an  undivided  interest,  but  the  entire  estate.  In 
the  case  of  wild  lands,  possession  under  such  a  deed  is  by  the 
terms  of  the  statute  in  question,  ''such  as  comports  with  the 
ordinary  management  of  wild  lands  in  Maine,''  and  if  con* 
tinued  for  twenty  years  bars  the  right  of  action. 

The  statute  does  not  apply  to  ''actions  between  cotenants." 
It  is  competent  for  the  plaintiff  to  prove  that  during  all  the 
years  in  question  he  claimed  title  only  to  an  undivided  share 
of  the  land  and  thus  sustained  the  relation  of  a  cotenant.  It 
is  equally  competent  for  the  defendant  to  prove  that  during  the 
same  period  he  was  not  a  ^'^  tenant  in  common  with  anyone, 
but  was  claiming  and  occupying  the  entire  estate.  With  respect 
to  both  plaintiff  and  defendant,  the  character  and  quality  of 
the  possession  must  be  determined  by  the  acts  of  ownership  and 
by  the  intention  as  disclosed  by  all  the  circumstances. 

In  the  case  at  bar,  it  has  been  seen  that  the  defendant  and  its 
predecessors  claimed  and  occupied  the  entire  south  half  of  the 
tuwnship  in  question  under  recorded  warranty  deeds,  and  cut 
a  portion  of  the  logs  sued  for  on  the  north  half  of  the  town 
under  permits  from  the  Cobums,  who  also  claimed  and  held 
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that  part  of  the  town  under  recorded  warranty  deeds.  The  pur- 
chasers of  the  south  half  paid  thirty-three  thousand  dollars  for 
the  land,  and  they  and  the  defendant  expended  thirty-five  thou- 
sand dollars  more  in  permanent  improvements  for  the  purpose 
of  taking  off  the  lumber.  It  was  not  in  controversy  that  this  was 
done  in  good  faith  and  in  full  confidence  that  they  had  acquired 
under  these  deeds  an  absolute  and  exclusive  title  to  the  whole 
of  the  land  purchased.  It  was  not  in  controversy  that  the  Co- 
bums  on  the  north  half,  and  the  defendant  and  its  predecessors 
on  the  south  half  exercised  various  acts  of  ownership  on  the 
several*  tracts  by  cutting  timber  and  permitting  operations,  by 
leasing  portions  of  the  land  for  the  erection  and  maintenance  of 
permanent  sporting  camps  and  by  employing  agents  to  protect 
^he  township  against  fires ;  and  it  was  admitted  that  for  nearly 
thirty  years  prior  to  the  date  of  the  writ,  they  had  paid  all  state 
^ni  coimty  taxes  assessed  upon  the  town,  as  shown  by  the  state 
treasurer's  records.  It  was  not  claimed  that  during  any  part 
of  this  period,  either  the  plaintiff,  or  any  of  his  predecessors 
in  title,  had  paid  any  tax  whatever  to  the  county  or  to  the  state, 
or  had  done  any  act  whatever  indicative  of  ownership.  During 
all  this  period  the  defendant  and  its  predecessors  were  at  no 
time  holding  in  submission  to  a  record  title  in  another,  but  in 
assertion  of  an  absolute  title  in  themselves;  they  were  at  no  time 
holding  as  tenants  in  common  with  another,  but  as  exclusive 
owners  of  an  entire  estate.  The  action  is  not  ^^tween  coten- 
ants'^  within  the  meaning  and  contemplation  of  the  statute  in 
question.  The  act  was  obviously  designed  to  operate  as  a  statute 
of  repose  through  the  confirmation  of  ancient  tities;  but  the 
construction  contended  for  by  the  plaintiff  •^^  would  tend  to 
defeat  and  not  to  effectua.te  this  beneficent  purpose.  A  per- 
sistent search  for  technical  defects  in  ancient  titles  of  wild  lands 
is  quite  likely  to  be  rewarded  with  success;  and  if  one  who  has 
for  half  a  century  been  in  the  exclusive  possession  of  a  town- 
ship, exercising  all  the  acts  and  enjoying  all  the  rights  of  own- 
ership, claiming  the  entire  tract  under  a  recorded  warranty 
deed,  must  be  deemed,  contrary  to  all  his  acts  and  intentions, 
to  be  a  tenant  in  common  with  the  purchaser  of  an  abandoned 
title  to  a  fractional  interest  in  the  town,  the  consequence  would 
be  continued  agitation,  and  the  statute  would  cease  to  be  one  of 
repose. 

2.  The  second  part  of  the  argument  of  the  learned  counsel  for 
the  plaintiff  is  devoted  to  the  discussion  of  the  proposition  that 
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the  act  in  question  violates  both  the  state  and  federal  constitu- 
tion and  is  therefore  inoperative  and  void. 

The  power  of  the  judicial  department  of  the  government  to 
prevent  the  enforcement  of  a  legislative  enactment  by  declaring 
it  unconstitutional  and  void  is  attended  with  responsibilities  so 
grave  that  its  exercise  is  properly  confined  to  statutes  that  are 
clearly  and  conclusively  shown  to  be  in  conflict  with  the  organic 
law.  The  constitutionality  of  a  law  is  to  be  presumed  until 
the  contrary  is  shown  beyond  a  reasonable  doubt:  State  v. 
Sogers,  95  Me.  94,  85  Am.  St.  Bep.  395,  49  Atl.  564 ;  State  T. 
Lubee,  93  Me.  418,  45  Atl.  520;  Cooky's  Constitutional  Limita- 
tions,  6th  ed.,  217.  **Where  a  part  of  a  statute  is  unconstitu- 
tional, that  fact  does  not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions  are  connected  in 
subject  matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  in  meaning  that  it 
cannot  be  presumed  the  legislature  would  have  passed  the  one 
without  the  other.  The  constitutional  and  unconstitutional  pro- 
visions may  even  be  contained  in  the  same  section  and  yet  be 
perfectly  distinct  and  separable  so  that  the  first  may  stand 
though  the  last  fall'' :  Coole/s  Constitutional  Limitations,  210. 

In  this  case  the  attention  of  the  court  is  called  in  limine  to 
the  fact  that  a  statute  of  the  same  effect  as  the  third  section  of 
this  act  was  declared  unconstitutional  in  Bennett  v.  Davis,  90 
Me.  102,  37  Atl.  864.  But  section  3  is  wholly  independent  of 
the  other  sections  of  the  act.  It  requires  the  party  claiming 
under  a  tax  sale  to  pay  to  the  •^^  clerk  the  amount  of  the  tax 
before  the  trial  of  an  action  involving  the  validity  of  the  sale. 
It  is  neither  connected  in  meaning  nor  co-operative  in  purpose 
with  the  other  provisions  of  the  act,  but  is  so  clearly  distinct 
and  separable  that  its  validity  or  invalidity  is  entirely  imma- 
terial in  the  consideration  of  those  provisions  of  the  act  involved 
in  the  case  at  bar. 

But  the  constitutional  objection  to  which  a  large  part  of  the 
argument  of  plaintiff's  counsel  is  devoted  is  that  the  statute 
"compels  a  person  in  the  enjoyment  of  all  his  rights  to  institute 
proceedings  against  an  adverse  claimant  to  retain  those  rights, 
therefore  imposing  a  grievous  and  expensive  burden  upon  him.*^ 

In  presenting  this  objection  he  quotes  a  passage  from  Cooley's 
Constitutional  Limitations,  page  455,  that  ^^one  who  is  himself 
in  the  legal  enjoyment  of  his  property  cannot  have  his  rights 
therein  forfeited  to  another,  for  failure  to  bring  suit  against 
that  other  within  a  time  specified,  to  test  the  validity  of  a  claim 
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which  the  latter  asserts  but  takes  no  steps  to  legally  enforcey" 
and  cites  numerous  authorities  in  support  of  the  statement 

There  is  no  occasion  to  question  the  soundness  of  this  doc- 
trine. It  is  sufficient  to  observe  that  it  does  not  appear  to  be 
applicable  to  the  provisions  of  the  statute  here  in  question  or  to 
the  facts  of  this  case.  It  would  be  applicable  to  a  case  preciselj 
the  reverse  of  the  one  at  bar. 

It  has  been  seen  that  here  all  the  provisions  of  the  statute  are 
designed  and  adapted  to  protect  and  not  to  extinguish  the  rights 
of  one  who  is  in  the  possession  and  enjoyment  of  his  property. 
As  already  stated^  the  legislature  deemed  it  just  to  recognize  the 
practical  distinction  between  the  acts  constituting  the  occupation 
and  enjoyment  of  wild  lands  and  those  accepted  as  proof  of 
the  possession  of  cultivated  lands.  The  statute  protects  no  one 
unless  for  twenty  years  he  has  not  only  paid  all  the  taxes  upon 
the  land,  but  during  all  that  time  has  also  had  such  ^'exdusive, 
peaceable,  continuous  and  adverse  possession  thereof  as  com- 
ports witii  the  ordinary  management  of  wild  lands  in  Maine/' 
and  unless  it  further  appears  that  no  former  owner,  during  all 
that  time,  has  paid  any  such  taxes  "or  done  any  other  act  in- 
dicative of  ownership.*' 

^^  It  has  also  been  seen  that  with  reference  to  the  contending 
parties  in  the  case  at  bar,  the  facts  enumerated  in  the  statute 
have  all  been  established  by  the  findings  of  the  jury.  It  has  been 
found  that  the  defendant  and  his  predecessors  in  title  had  for 
more  than  twenty  years  been  in  the  exclusive  and  adverse  pos- 
session of  the  township,  and  that  the  plaintiff  for  more  than 
twenty  years  had  done  no  act  indicative  of  ownership  and  had 
not  been  in  the  occupation  or  enjoyment  of  the  property. 

The  second  objection  raised  by  the  plaintiff  is  that  the  statute 
''impairs,  disturbs  and  destroys  vested  rights  by  acting  retro- 
spectively on  titles  in  existence  when  it  was  passed,  by  changing 
the  principles  and  nature  of  those  facts  by  means  of  which  those 
titles  had  existed  and  been  preserved  in  safety.'* 

In  support  of  this  proposition,  the  counsel  cites  Proprietors  of 
Kennebec  Purchase  v.  Laboree,  2  Me.  276,  286,  11  Am.  Dec  79, 
and  the  objection  appears  to  be  stated  in  the  language  of  the 
opinion  in  that  case.  The  doctrine  there  laid  down  is  undoubt- 
edly sound  law  as  applied  to  the  facts  of  that  case  and  to  the 
statute  there  brought  in  question.  But  the  provisions  of  the 
statute  then  imder  consideration  were  so  radically  different  from 
those  at  bar  that  the  decision  in  that  case  is  not  an  authority  to 
sustain  the  plaintiff's  contention  here.     On  the  contrary,  the 


Dec.  1903.]  SoPER  v,  Lawrence  Bros.  Co.  407 

greet  principle  there  enunciated,  upon  which  the  validity  of 
every  such  statute  of  limitations  must  depend,  is  a  conclusive 
answer  to  the  leading  objections  relied  upon  by  the  plaintiff  in 
the  case  at  bar.    It  has  been  seen  that  by  the  express  terms  of 
the  fourth  section  of  the  statute  of  1895,  the  act  does  not  apply 
*to  actions  now  pending  in  court  nor  to  those  commenced  before 
January  1,  1900.''    It  is  not  only  not  retrospective,  but  is  dis- 
tinctly made  prospective  only  in  its  operation,  and  the  reason- 
able period  of  five  years  after  the  date  of  the  enactment  is  al- 
lowed during  which  all  controversies  respecting  such  titles  might 
be  adjusted  according  to  "the  principles  and  the  nature  of  those 
facts  by  means  of  which  those  titles  had  existed'*  before  the  pas- 
sage of  the  act.    On  the  other  hand  the  sixth  section  of  the  stat- 
ute of  1821  considered  by  the  court  in  the  Laboree  case  above 
cited,  was  made  applicable  in  express  terms  to  anv  "action  which 
has  been  or  may  hereafter  be  brought,*'  etc.    In  *®^  the  opinion 
the  court  say :  The  whole  section  was  declared  by  the  court  to 
have  been  enacted  "for  the  purpose  of  abolishing  the  distinction 
between  a  possession  under  a  claim  of  title  on  record,  and  a 
possession  without  any  such  claim  or  pretense  of  title."    Al- 
though this  statute,  like  that  of  1895,  undoubtedly  had  the  effect 
to  change  "the  principles  and  the  nature  of  those  facts  by  which 
titles  had  before  been  acquired,"  the  court  unhesitatingly  declare 
that  so  far  as  the  act  was  prospective  in  its  operation  it  was  not 
liable  to  any  constitutional  objection,  and  that  in  all  cases  the 
legislature  had  authority  to  enact  such  statutes  of  limitations, 
provided  a  reasonable  time  after  the  passage  of  the  act  was  al- 
lowed for  the  prosecution  of  existing  claims^    As  the  statute  of 
1821  allowed  no  time  whatever  for  the  prosecution  of  such  claims 
after  the  passage  of  the  act,  it  was  held  unconstitutional  so  far 
as  it  was  retrospective  in  its  operation.    "The  authority  of  the 
legislature  to  pass  statutes  of  limitations,"  say  the  court,  "in 
the  form  in  which  they  are  usually  enacted  will  not  be  denied. 
Such  statutes  have  been   considered   salutary   in  their  conse- 
qnences.    With  respect  to  personal  actions  they  serve  to  render 
people  attentive  to  the  early  adjustment  of  demands,  and  prevent 
the  disturbance  of  settlements  which  have  been  made  but  of 

which  the  proof  may  have  been  lost The  limitation  of 

leal  actions  is  equally  salutary ;  and  the  community  has  doubt- 
less derived  much  advantage  from  those  laws  which  have  grad- 
iiaUy  reduced  the  time  after  which  the  owners  should  be  barred 
of  their  actions.  But  all  such  laws  have  allowed  a  reasonabk) 
time  within  which  tfaey  might  prosecute  their  claims  and  make 
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their  entries.  A  sense  of  right  and  justice  seems  to  have  dictated 
this  provision/^ 

This  allowance  of  a  reasonable  time  for  the  prosecution  of 
claims  after  the  passage  of  an  act  of  limitation  made  to  take 
effect  upon  existing  rights  is  the  settled  principle  by  which  the 
constitutionality  of  all  snch  acts  is  tested.  **It  is  essential/* 
says  Judge  Cooley,  '^that  snch  statutes  allow  a  reasonable  time 
after  they  take  effect  for  the  commencement  of  suits  upon  ex* 
isting  causes  of  action" ;  though  what  shall  be  considered  a  rea- 
sonable time  must  be  settled  by  the  judgment  of  the  legislature. 
And  the  courts  will  not  inquire  into  the  wisdom  of  its  decision 
in  establishing  the  period  of  legal  bar  *®*  unless  the  time  al- 
lowed is  manifestly  so  insufficient  that  the  statute  becomes  a 
denial  of  justice:  Cooley's  Constitutional  Limitations,  450,  and 
cases  cited.  See,  also^  Wood  on  Limitation  of  Actions,  sec.  11» 
and  cases  cited* 

So  in  Terry  v.  Anderson,  95  TJ.  S.  632,  the  court  say :  *Tlufi 
court  has  often  decided  that  statutes  of  limitation  affecting  ex- 
isting rights  are  not  unconstitutional,  if  a  reasonable  time  is 
given  for  the  commencement  of  an  action  before  the  bar  takes 
effect :  Ha\vkins  y.  Barney,  5  Pet.  457 ;  Jackson  ▼.  Lamphire,  S 
Pet.  280;  Sohn  v.  Waterson,  17  Wall.  596;  Christmas  v.  Russell, 
5  Wall  290 ;  Sturges  v.  Crowninshidd,  4  Wheat.  122.  And  it 
is  difficult  to  see  why,  if  the  legislature  may  prescribe  a  limita- 
tion where  none  existed  before,  it  may  not  change  one  which 
has  already  been  established.  The  pa^es  to  a  contract  have 
no  more  a  vested  interest  in  a  particular  limitation  which  has 
been  fixed,  than  they  have  in  an  unrestricted  right  to  sue. 
They  have  no  more  a  vested  interest  in  the  time  for  the  com- 
mencement of  an  action  than  they  have  in  the  form  of  the  ac- 
tion to  be  commenced;  and  as  to  the  forms  of  action  or  modes 
of  remedy,  it  is  well  settied  that  the  legislature  may  change 
them  at  its  discretion,  provided  adequate  means  of  enforcing 
the  right  remain 

'^n  all  such  cases,  the  question  is  one  of  reasonableness,  and 
we  have,  therefore,  only  to  consider  whether  the  time  allowed  in 
this  statute  is,  under  sJl  the  circumstances,  reasonable." 

As  to  all  pre-existing  titles  the  statute  of  1895  involved  in  the 
case  at  bar  is  unquestionably  a  statute  of  limitations,  and  it 
declares  in  explicit  terms  that  it  shall  not  apply  to  pending  ac- 
tions nor  to  those  commenced  before  January  1,  1900,  thus  al* 
lowing  nearly  five  years  for  the  prosecution  of  existing  claims 
after  the  p^sage  of  the  act. 
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It  is  not  in  question  that  this  was  a  reasonable  time.  The 
plaintifPs  writ  bears  date  September  18,  1902,  and  his  action  is 
aooordingly  subject  to  the  operation  of  the  first  section  of  the 
fitatute  of  1895  hereinbefore  quoted. 

This  conclusion  that  the  statute  is  to  be  construed  as  a  stat-b 
vte  of  limitation  and  of  repose,  supported  aa  it  is  by  an  entire 
unanimity  of  judicial  authority  both  state  and  federal,  aflFords 
a  sufficient  answer  to  all  of  the  above  constitutional  objections 
specified  in  the  argument  ^^^  of  counsel,  and  renders  it  unnec- 
tsBBTj  to  give  them  further  conaideration  in  detail. 

It  is  accordingly  the  opinion  of  the  court  that  the  statute  of 
1895,  as  above  construed,  is  not  in  contravention  of  any  provision 
of  the  state  of  federal  constitution. 

Motion  and  exceptions  overruled. 


If  a  Cottnant  eonveys  the  entire  propertyi  this  constitutes  an  ouster 
of  his  co-owners,  and  the  possession  of  the  grantee  maj  be  adverse 
to  them:  BeaU  v.  McMenemy,  63  Neb.  70,  93  Am.  St.  Bep.  427,  88 
K.  W.  134;  Marray  v.  Quigley,  119  Iowa,  6,  97  Am.  St.  Bep.  276,  92 
N.  W.  869;  Suddnth  v.  Sumeral,  61  S.  0.  276,  89  S.  E.  534,  85  Am. 
St.  Bep.  883,  and    cases  cited  in  the  Ctoss-reference  note  thereto. 

A  Btatute  May  be  Void  in  Part  and  valid  as  to  the  remainder,  unless 
the  valid  and  invalid  portions  are  so  intimately  connected  as  to  war- 
nnt  the  belief  that  the  lenslature  intended  them  as  a  whole:  North- 
western Mutual  Life  Ins.  Co.  v.  Lewis  and  Clarke  County,  28  Mont. 
484,  98  Am.  St.  Bep.  572,  72  Pac.  982;  Ballentine  v.  WiUey,  3  Idaho, 
496,  31  Pae.  994,  95  Am.  St.  Bep.  17,  and  eases  cited  in  the  cross- 
reference  note  thereto. 

A  Statute  Providing  that  if  the  Owner  of  Land,  his  heirs  or  assigns, 
shall  fail  to  pay  aU  arrearages  of  taxes  levied  thereon,  or  which 
ought  to  have  been  levied  before  a  certain  date,  such  land  shall 
be  forfeited. to  and  vest  in  the  state  withoult  judicial  proceeding, 
has  been  held  to  deprive  the  owner  of  his  property  without  due 
process  of  law:  Parish  v.  East  Coast  Cedar  Co.,  133  N.  C.  478,  45  S.  E. 
766y  9$  Am.  St.  Bep.  718,  and  see  the  eaaes  cited  in  the  erosa-ref  erence 
Bote  Uiereto. 

Os  Shortening  the  Statutory  Period  in  which  actions  can  be  brought, 
see  Tice  v.  Fleming,  173  Mo.  49,  78  S.  W.  689,  96  Am.  St.  Bep.  479, 
aad  cases  dted  in  the  eross-reference  note  thereto. 
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MOREOW  V.  MOORE. 

[98  Me.  373,  67  AtL  81.] 

STATUTE  OF  FRAUDS— Deed  Signed  but  not  Delivered.— Ail 
oral  contract  for  the  sale  of  lands  is  not  taken  ont  of  the  statute 
of  frauds  as  to  the  vendor  by  his  signing  and  acknowledging  a  con- 
veyance pursuant  thereto  and  placing  it  in  the  hands  of  his  attorney, 
If  it  remains  within  the  grantor's  controL     (p.  412.) 

FBAX7D,  Concealment  of  Wlllingneas  to  Sell  Property  at  a  LeM 
Price. — ^If  a  vendor  makes  an  oral  and  nonenf orceable  contract  for  the 
sale  of  real  property  which  he  declares  his  unwillingness  to  perform, 
he  is  under  no  obligation  to  disclose  to  the  vendee  the  subsequent 
formation  of  a  purpose  to  abide  by  such  contract,  and  is  not  guilty  of 
fraudulent  concealment  in  entering  intd  a  new  contract  with  hia  ven- 
dee  for  a  greater  price  without  disclosing  such  ehange  of  purpose, 
(pp.  412,  413.) 

SESOISSIOK— A  Partial  Sesdssion  is  not  Allowed  liy  Iaw.— 

One  who  has  sufficient  cause  to  rescind  a  contract  for  fraud  most 
rescind  the  whole  or  none.     (p.  413.) 

Forrest  Ooodwin,  for  the  plaintiff. 

S.  J.  and  K  L.  Walton,  for  the  defendant. 

•"^  WISSELL,  C.  J.  Action  of  assumpsit  npon  a  bank 
check  given  by  the  defendant  to  the  plaintiff.  The  defense  is  a 
want  of  consideration,  and  that  the  check  was  obtained  by  the 
plaintiff  by  means  of  fraudulent  misrepresentations  and  a 
fraudulent  concealment  of  a  material  fact.  The  case  comes  to 
the  law  court  upon  a  report  of  the  evidence. 

The  check  in  suit  was  given  as  a  part  of  the  following  trans- 
action: The  plaintiff,  who  lived  in  the  state  of  Connecticut, 
owned  real  estate,  consisting  of  a  lot  of  land  and  the  buildings 
thereon,  in  the  village  of  Madison  in  this  state;  the  defendant 
being  desirous  of  purchasing  this  property,  after  some  corres- 
pondence with  the  plaintiff,  sent  his  father  to  Connecticut  to 
see  the  plaintiff  and  negotiate  for  its  purchase;  the  father  went, 
saw  the  plaintiff,  informed  him  of  his  errand,  inquired  the  price 
of  the  property,  and  after  various  offers  made  by  the  one  side 
and  the  other,  they  agreed  upon  a  sale  and  purchase  of  the  prop- 
erty for  the  sum  of  $3,750,  in  addition  to  which  the  purchaser 
•^®  was  to  pay  the  amount  of  an  insurance  premium  recently 
paid  by  the  plaintiff,  making  in  all  the  sum  of  $3,786.  It  was 
further  agreed  at  the  time  that  the  plaintiff  should  have  the 
deed  drawn  by  Mr.  Small,  an  attorney  at  Madison,  sent  to  the 
plaintiff  for  the  signatures  of  himself  and  wife,  and  then  re* 
tamed  to  the  attorney  at  Madison  to  be  delivered  by  him  to  the 
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defendant  upon  the  payment  of  the  purchase  price;  this  method 
uf  carrying  out  the  transaction  being  suggested  and  insisted 
upon  hy  the  plaintiff — ^a  matter  of  some  inportance  as  showing 
the  position  and  relation  of  Mr.  Small  to  the  parties. 

Shortly  after  this  the  plaintiff  wrote  two  letters  to  Mr.  Small, 
directing  him  to  draft  the  deed^  informing  him  of  the  purchase 
price,  giving  him  certain  instructions  in  regard  to  an  existing 
lease  upon  a  portion  of  the  property,  and  saying  that  he  should 
expect  him  to  look  out  for  his  (the  plaintiff's)  interests  in  the 
matter.  The  deed  was  drafted  by  Mr.  Small  according  to  in- 
structions and  sent  to  the  plaintiff  for  the  signatures  of  him- 
self and  wife  and  for  acknowledgment,  but  by  that  time  the 
plaintiff  had  concluded  not  to  sell  the  property  at  the  price 
agreed  upon  and  so  informed  the  defendant  by  letter;  thereupon 
the  defendant  started  for  Connecticut,  saw  the  plaintiff  and 
finally  a  new  trade  was  concluded  between  them,  whereby  the 
defendant  was  to  pay  the  sum  of  $3,975  for  the  properiy.  This 
amount  was  made  up  by  calling  the  purchase  price  $4,000  but  an 
allowance  of  $25  was  made  to  the  defendant  on  account  of  his 
traveling  expenses.  Then  and  there  the  defendant  gave  tiie 
plaintiff  the  check  in  suit  for  $189  and  agreed  to  pay  the  bal- 
ance of  $3,786  to  Mr.  Small  in  Madison  upon  the  delivery  of 
the  deed. 

This  was  on  March  6, 1902,  but  in  the  meantime,  on  March  4, 
1902,  the  plaintiff  had  again  changed  his  mind  and  concluded  to 
carry  out  the  first  trade  to  sell  for  $3,786,  and  had  forwarded 
the  deed,  signed  by  himself  and  wife,  and  duly  acknowledged,  to 
the  attorney  in  Madison  with  instructions  to  deliver  the  same 
upon  the  receipt  of  the  above  sum.  The  defendant  left  Madison 
for  Connecticut  upon  the  morning  of  March  5th,  the  same  day, 
but  before  this  last  letter  from  the  plaintiff  was  received  by  Mr. 
Small,  and  without  any  knowledge  of  this  letter.  The  defend- 
ant claims  that  he  had  no  ^^  knowledge  of  the  fact  that  the 
plaintiff  had  concluded  to  carry  out  his  first  trade  and  to  sell 
the  property  for  the  sum  of  $3,786  until  after  the  second  trade 
was  made  and  he  had  given  his  check  for  $189  in  pursuance 
thereof,  and  that  the  plaintiff  then  first  informed  him  that  he 
had  already  sent  the  deed  to  Mr.  Small  to  be  delivered  upon  the 
payment  of  the  sum  first  agreed  upon.  After  more  or  less  con- 
troversy between  the  parties  arising  out  of  the  information  then, 
as  he  claims,  first  obtained,  the  defendant  started  for  home,  and 
while  on  the  way  directed  payment  upon  this  check  to  be  stopped 
1^  a  telegram  to  the  bank  upon  which  it  was  drawn. 


412  American  Statb  Reports^  Vol.  99.  [Maine^ 

But  notwithstanding  this,  the  defendant  upon  his  return 
home  carried  out  the  trade  for  the  purchase  of  the  property  by 
paying  to  Mr.  Small  the  snm  required,  $3,786,  and  by  leoeiying 
delivery  of  the  plaintiff's  deed. 

There  is  no  great  conflict  in  the  testimony  about  these  f acta, 
except  that  the  plaintiff  claims  that  this  information  in  regard 
to  the  deed  having  been  sent  to  Mr.  Small  for  delivery  was  given 
to  the  defendant  before  the  check  in  suit  was  drawn  by  the 
plaintiff  and  given  him.  But  we  think  that  this  conflict  is  im- 
material, and  that  it  is  not  necessary  to  determine  the  issue  of 
facts  thus  raised,  because  assuming  that  the  defendant's  position 
in  that  respect  is  the  correct  one,  and  that  he  had  no  knowledge 
of  this  fact  until  after  the  check  had  been  given,  it  does  not  con- 
stitute a  defense  to  this  suit  upon  the  check. 

The  first  contract  between  the  plaintiff  and  the  defendant's 
father,  acting  for  the  latter,  was  wholly  oral,  and  being  for  the 
sale  of  lands  was  not  enforceable  under  our  statute.  The  plain- 
tiff had  a  legal  right  to  refuse  to  carry  out  the  terms  of  that 
unenforceable  contract.  It  did  not  become  enforceable  against 
the  plaintiff  by  his  signing  a  deed,  so  long  as  that  deed  remained 
in  his  possession  or  under  his  control,  and  it  was  equally  under 
his  control  while  it  was  in  the  possession  of  his  attorney.  That 
Mr.  Small,  throughout  the  transaction,  was  and  acted  as  the 
attorney  for  the  plaintiff,  and  that  the  deed  was  not  simply  sent 
to  him  to  be  held  in  escrow  until  the  performance  of  some  con- 
dition, is  clearly  apparent  from  the  evidence  in  the  case:  See 
Day  V.  Lacasse,  85  Me.  242,  27  Atl.  124.  So  that  the  posses- 
sion of  the  deed  by  the  plaintiff's  attorney  was  the  possession 
of  the  plaintiff,  *^®  and  the  deed  was  as  fully  subject  to  his 
control  as  if  in  his  manual  possession. 

Nor  do  these  facts,  the  signing  of  the  deed  by  the  plaintiff  and 
its  being  sent  by  him  to  his  attorney,  constitute  a  sufficient 
memorandum  in  writing  to  take  the  contract  out  of  the  statute 
of  frauds.  It  was  still  an  unexecuted  deed  because  undelivered 
and  still  in  the  possession  and  under  the  control  of  the  grantor : 
Day  V.  Lacasse,  86  Me.  242,  27  Atl.  124. 

When,  on  March  6th,  the  defendant  visited  the  plaintiff  and 
they  concluded  a  new  contract  for  the  sale  of  the  property,  there 
was  no  duty  imposed  upon  the  plaintiff  to  inform  the  defend- 
ant that  he  had  previously  concluded  to  sell  for  a  less  price,  nor 
that  he  had  already  signed  a  deed  for  a  smaller  ccmsideration,  ik> 
long  as  that  deed  remained  in  his  possession  or  subject  to  hia 
eontroL    Although  he  had  determined  to  sell  the  property  at  a 
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certain  price,  he  had  the  right  until  he  did  sell  or  make  a  valid 
contract  of  sale^  to  get  a  larger  price  if  a  purchaser  was  willing 
to  pay  it  An  owner  of  property  may  have  determined  to  sell 
that  property  at  a  certain  price^  but  he  is  under  no  obligation 
to  communicate  that  fact  to  a  prospective  purchaser.  So  that 
as  there  was  no  duty  upon  the  plaintiff  to  disclose  these  facts 
above  referred  to^  it  was  not  a  fraudulent  concealment  to  with- 
hold this  information.  These  were  not  material  facts  which  he 
was  bound  to  disclose  to  a  person  who  was  desirous  of  purcha^ 
ing  the  property. 

Moreover,  the  defendant,  after  being  in  full  possession  of  all 
of  these  facts,  completed  'Qie  transaction  to  the  extent  of  pay- 
ing the  remainder  of  the  purchase  price  and  by  taking  a  deed 
of  the  property.  If  he  had  had  sufficient  cause  to  rescind  the 
contract  by  reason  of  fraud  upon  the  part  of  the  plaintiff,  he 
should  have  done  so  in  whole,  by  refusing  to  take  the  deed, 
60  that  the  plaintiff  would  have  retained  the  title  to  his  prop- 
erty. The  law  does  not  allow  a  partial  rescission,  whereby  the 
party  claiming  the  right  to  rescind  can  retain  the  beneficial 
part  of  a  contract  and  refuse  performance  of  his  pari 

Judgment  for  plaintiff  for  $189  and  interest  from  March  10, 
1902,  tiie  date  of  the  representation  of  the  check  and  refusal  of 
payment,  and  for  protest  fees. 

A  Deed  placed  in  escrow  beyond  the  control  of  the  grantor,  to  be 
deUvered  upon  Ids  death,  is  valid.  It  is  otherwise,  however,  if  the 
delivery  to  the  third  person  is  conditional,  or  the  grantor  retains 
any  control  over  the  ii^tmment:  Lippold  v.  Lippold,  112  Iowa,  134, 
84  Am.  St.  Bep.  831,  83  K.  W.  809;  Osborne  v.  Eslinger,  155  Ind.  351, 
80  Am.  St.  Bep.  240,  58  N.  E.  439.  See  Dyer  v.  Skadan,  128  Mich. 
84S,  87  K.  W.  277,  92  Am.  St.  Bep.  461,  and  eases  cited  in  the  cross 
reference  note  thereto;  monographic  note  to  Brown  T.  Westerfield,  53 
Am.  St.  Bep.  554. 
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FLEMING  V.  COUETBNAT. 

[98  Ue.  401,  57  Aa  592.] 

&ANKBUPrcnr.-^An  AESignee  in  BanJmiptcy  may  BefvBe  to 
Take  Possession  or  Seceive  tlie  Title  to  onerous  property  or  such  as 
will  be  a  burden  instead  of  a  profit,     (p.  419.) 

BANSBUPTOY,  Election  of  Assignee  to  Take  or  not  Take 
Title  to  Property. — ^An  assignee  in  bankruptcy  is  required  to  eloec 
within  a  reasonable  time  whether  he  will  take  title  to  onerous  prop- 
erty, and  if  within  such  time  he  does  not  elect  to  take  the  property, 
he  is  deemed  to  elect  to  reject  it.     (p.  419.) 

BANEBUPTCnr,  Property,  When  Bemalns  in  Bankrupt  for 
Failure  of  Assignee  to  Elect  to  Take  Title. — ^Whenever  an  assignee 
elects  to  reject  or  when  it  must  be  presumed  that  such  has  been  his 
election,  an  asset,  whatever  it  is,  remains  in  the  bankrupt,     (p.  419.) 

BANKBUPTCY,  Assignee,  When  Presnmed  to  have  Elected 
liot  to  Take  Title  to  an  Unliquidated  Claim. — If  an  assignee  having 
information  of  the  existence  of  an  unliquidated  claim  in  favor  of  a 
bankrupt  for  more  than  twenty-two  years  neglects  to  assert  title 
thereto,  it  will  be  presumed  that  he  has  elected  not  to  accept  this 
asset  of  the  estate,  believing  it  to  be  burdensome  and  unprofitable, 
and  if  he  files  and  settles  his  account  declaring  thait  he  has  no  assets 
of  any  kind  in  his  possession,  the  election  is  final  and  irrevocable, 
(pp.  419,  420.) 

BANKBUPTCrsr,  Election  of  Assignee  not  to  Take  Title,  Effect 
of  a  Subsequent  Sale  Under'Order  of  Courts— A  sale  of  a  claim  in  favor 
of  a  bankrupt  made  after  his  estate  had  been  in  bankruptcy  more 
than  twenty-two  years,  and  after  the  assignee  is  presumed  to  have 
elected  not  to  accept  it  as  an  asset,  and  the  order  of  court  authorizing 
the  sale,  do  not  prevent  the  heirs  of  the  bankrupt  from  insisting  that 
such  sale  is  therefore  unavailing  and  passes  no  title  to  the  purchaser, 
(pp.  421,  422.) 

PLEADING^— Amendment  Changing  Parties,  When  not  Permls> 
Bible. — A  plaintiff  suing  in  his  individual  capacity  cannot  amend  the 
coiPDlftint  so  US  to  sue  as  executor  and  thereby  recover  in  that  ca- 
pacity,    (p.  422.) 

0.  D.  Castner,  Harvey  N".  Shepard  and  Enoch  Foster,  lor  the 
plaintiff. 

Bobert  Cnshman  and  J.  E.  Moore,  for  the  defendant 

4<»  WISSELL,  C.  J.  On  November  3,  1863,  George  W. 
Lawrence,  of  whose  estate  the  defendant  is  administrator  de 
bonis  non,  entered  into  a  contract  with  the  United  States  govern- 
ment to  construct,  according  to  plans  and  specifications,  an 
iron-clad  steam  battery  or  monitor,  afterward  called  the 
''Wassuc.'*  The  contract  price  was  $386,000,  but  it  was  stipu- 
lated in  the  contract  that  the  government  might  at  any  time 
during  the  progress  of  the  work  made  such  alterations  and  ad* 
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ditions  to  the  plans  and  specifications  as  might  be  deemed  neces- 
sary or  advisable^  and  should  pay  therefor  a  fair  and  reasonable 
rate. 

Upon  the  same  day  of  this  contract  with  the  government, 
Xawrence  made  a  contract  with  James  A.  Maynard,  now  de- 
ceased, and  nnder  whom  the  plaintiff  claims  by  virtue  of  an 
assignment  from  his  assignee  in  bankruptcy,  which  title  will 
be  later  referred  to,  whereby  the  parties  to  this  last  contract 
agreed  to  joirtly  construct  this  monitor  according  to  the  plans 
and  specifications  to  be  furnished  by  the  government.  Provi- 
sions were  made  in  this  contract  in  relation  to  the  services  to 
be  performed  by  each  of  the  parties  and  as  to  the  compensation 
of  each  therefor  and  for  a  division  of  the  profits  of  the  enter- 
prise, which  are  not  now  important  because  of  a  subsequent  con- 
tract in  relation  to  a  settlement  between  the  parties  of  all  mat- 
ters growing  out  of  the  construction  of  this  monitor. 

^^^  The  construction  of  the  vessel  was  very  much  delayed,  for 
various  reasons,  but  it  was  finally  completed,  delivered  to,  and 
accepted  by  the  government  on  October  4,  1865.  This  delay 
was  at  least  partially  caused  by  the  changes  in  and  additions  to 
the  plana  and  specifications  made  by  the  government,  for  which 
large  extra  compensation  was  claimed  and  received. 

On  December  9,  1865,  an  informal  agreement  of  settlement 
was  made  between  these  parties,  but  this  became  superseded  by 
a  formal  agreement  under  seal  made  between  them  on  Decem- 
ber 12,  1865,  whereby  Lawrence  was  to  immediately  pay  May- 
nard the  simi  of  $8,000  in  cash;  it  provided  for  a  division  of 
tools  and  materials  between  them;  Lawrence  was  to  pay  all 
indebtedness  incurred  by  them  in  the  construction ;  the  contract 
also  contained  this  clause:  ''And  the  said  Lawrence  further 
agrees  to  pay  to  the  said  Maynard  one-half  of  whatever  sum  he 
may  receive  from  the  United  States  on  final  settlement  for  said 
monitor,  over  and  beyond  the  sum  of  $546,000,  including  all 
sums  already  received.'* 

By  a  letter  dated  May  1,  1867,  Lawrence  informed  Maynard 
that  he  had  at  that  time  received  on  the  contract  the  sum  of 
$543,721.79,  and  for  gun  carriages  $3,500,  making  a  total  of 
$547,221.79,  from  which  he  claimed  that  there  should  be  de- 
ducted his  personal  expenses  and  other  expenses  incurred  in 
obtaining  the  latter  payments,  amounting  to  $1,148,  leaving  a 
balance  of  $546,073,79.  It  is  claimed  that  through  some  in- 
advertence the  sum  stated  to  have  been  received  for  the  gun 
carriages  was  $100  in  excess  of  the  sum  actually  received,  and 


416  American  Statb  Bbpobts,  Vol.  99.  [Mainfl^ 

thai  consequently  Maynard  at  that  time  Tras  not  entitled  to 
receive  anything  from  Lawrence,  if  it  were  proper  to  dednct 
the  expenses  incurred,  or,  if  the  expenses  should  not  he  deducted 
that  he  was  at  that  time  only  entitled  to  receive,  at  most,  one- 
half  of  $1,121.79,  tiie  excess  over  the  sum  stated  in  the  dauae 
of  the  contract  quoted.  Upon  the  part  of  the  plaintiff  claim  is 
made  that  Lawrence  had  in  fact  at  that  time  received  a  larger 
amotmt  than  reported,  but  in  view  of  our  conclusion  it  is  un- 
necessary to  consider  these  contentions. 

Lawrence  died  November  18,  1887,  and  his  widow.  Thankful 
M.  '^^  Lawrence,  was  appointed  administratrix  of  his  estate 
in  the  month  of  December  following.  The  administratrix  subse- 
quently applied  to  Congress  for  relief  and  for  additional  com- 
pensation for  the  construction  of  this  monitor.  After  many 
disappointments  and  the  failure  of  botix  houses  to  pass  a  bill  for 
her  relief  during  the  same  Congress,  both  houses  finally  con- 
curred in  the  passage  of  an  act,  approved  October  1,  1890, 
wherein  it  was  provided  that  '*the  claims  of  George  W.  Law- 
rence for  further  compensation  for  the  construction  of  the 
United  States  monitor  'Wassuc'  might  be  submitted  to  the  court 
of  claims." 

In  pursuance  of  this  act  of  Congress  the  administratrix,  on 
October  24,  1890,  filed  in  the  court  of  claims  of  the  United 
States  her  petition  to  be  allowed  additional  compensation  for 
the  construction  of  the  monitor,  which,  she  claimed  in  her  peti- 
tion, the  estate  was  entitled  to  by  reason  of  the  many  changes 
made  by  the  government  in  the  plans  and  specifications,  the  fail- 
ure of  the  officials  of  the  department  to  seasonably  furnish  such 
plans  and  specifications  as  they  were  required,  and  on  account 
of  other  delays  caused  by  the  department  officials. 

While  her  claim  waa  pending  before  Congress  the  adminis- 
tratrix made  a  contract  with  one  McKay,  wherein  she  agreed  to 
give  biTO  the  exclusive  control  of  the  prosecution  of  tiiis  daim 
before  Congress  or  in  the  courts,  and  to  pay  him  as  compensa- 
tion for  his  services  fifty  per  cent  of  all  sums  collected.  While 
the  claim  was  pending  in  the  court  of  claims  a  new  agreement 
was  made  whereby  his  compensation  was  increased  to  sixty  per 
centum. 

On  February  15, 1897,  the  court  of  claims  filed  an  opinion  in 
the  case  and  ordered  judgment  for  the  claimant  for  the  aum  of 
$36,385.08,  and  on  July  23,  1897,  two  treasury  warrants,  one 
for  $14,554.04  and  the  other  for  $21,831.04,  were  issued,  both 
payable  to  the  order  of  the  defendant  aa  administrator  de  bonis 
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Don  of  George  W.  Lawrence,  deceased,  the  administratrix  hnving 
resigned  and  the  defendant  having  been  appointed  in  the  meaii. 
time.  It  will  be  noticed  that  the  smaller  of  these  warrants  was 
for  forty  per  cent,  and  the  larger  for  sixty  per  cent  of  the  judg- 
ment of  the  conrt  of  claims,  the  two  aggregating  the  amount  of 
the  judgment.  The  smaller  of  these  two  warrants  was  col- 
lected by  the  defendant^  while  the  larger  *^^  was  indorsed  over 
to  McKay  in  accordance  with  the  agreement  that  lie  should 
receive  sixty  per  cent  of  the  amount  collected  as  compensation 
for  his  services. 

This  action  is  to  recover  of  tiie  estate  of  Lawrence  one-half  of 
the  whole  amount  received  by  him  in  his  lifetime  and  of  the 
amount  awarded  to  his  estate  by  the  court  of  claims,  in  excess 
of  $546,000  under  the  agreement  of  settlement  of  December  12, 
1865. 

A  great  many  objections  are  urged  against  the  maintenance  of 
this  suit,  some  of  which  go  to  the  merits  of  the  cause,  while 
others  are  more  or  less  technical  in  their  nature.  As  we  feel 
constrained  to  decide  that  for  one  reason,  at  least,  the  action 
cannot  be  maintained,  it  is  unnecessary  to  consider  the  numerous 
objections  to  tiie  maintenance  of  the  action,  other  than  the  one, 
rUch,  we  think,  must  be  sustained. 

This  is  as  to  the  title  of  the  plaintiff  to  the  claim  in  suit  and 
ler  right  to  maintain  this  action.  In  relation  to  this  question 
\he  following  facts  are  important:  Upon  May  19,  1876,  James 
A.  MajTuard,  then  of  Newton,  Massachusetts,  was  adjudged  a 
bankrupt  by  the  United  States  district  court,  for  the  district  of 
Massachusetts,  upon  his  voluntary  petition ;  on  June  10,  1876, 
Thomas  Weston,  Jr.,  of  Newton,  Massachusetts,  was  appointed 
assignee  and  on  the  13th  of  that  month  accepted  the  trust;  on 
December  5,  1876,  tiie  bankrupt  petitioned  for  his  discharge, 
stating  in  his  petition  'Hhat  no  assets  had  come  into  the  hands  of 
the  assignee*';  one  creditor  only  proved  his  claim  and  that  was 
for  a  sum  less  than  $20.*'  On  December  30,  1876,  the  assignee 
presented  his  account  for  settlement,  showing  some  small  dis- 
bursements for  ofiScers'  fees  and  for  the  publication  of  notices, 
and  also  showing  that  he  had  received  ''no  assets  or  property  of 
any  kind.''  This  was  accompanied  with  a  petition  asking  for 
the  allowance  of  such  account,  in  which  he  says,  ''that  as  such 
assignee  he  had  conducted  the  settlement  of  the  said  estate.'' 

Upon  this  petition  the  assignee's  account  was  examined^ 
found  correct  and  allowed,  and  it  was  ordered  "that  the  said 
aangnee  be  disehargied  according  to  the  provisions  of  the  twenty* 
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eighth  section  of  the  bankrupt  act  of  March  2,  ISB?.**  On 
Febrnary  2,  1877,  the  ^^  bankrupt  received  his  discharge. 
During  the  proceedings,  the  date  does  not  appear,  the  assignee 
made  a  declaration  that  he  had  been  unable  to  find  any  assets, 
goods  or  credits  belonging  to  the  estate,  and  that  none  had  come 
to  his  knowledge  or  possession. 

On  June  28,  1899,  something  over  twenty-two  years  after 
the  estate  of  Maynard  in  bankruptcy  had  been  finally  closed, 
and  after  the  bankrupt  had  received  his  discharge,  and  the  as- 
signee had  presented  and  settled  his  final  account  and  had  been 
discharged  from  the  trust,  the  assignee  presented  to  the  district 
court  of  the  United  States  for  the  district  of  Massachusetts, 
a  petition  setting  forth  the  bankruptcy  of  Maynard  in  1876, 
and  his  appointment  as  assignee,  and  saying,  '^that  there  were 
no  assets  of  any  value  in  said  estate  that  came  to  the  possession 
or  knowledge  of  said  assignee  or  petitioner^';  and  ''that  your 
petitioner  has  now  been  offered  by  Mrs.  Alice  E.  Fleming  of 
Boston  in  said  district,  a  daughter  of  said  deceased  bankrupt, 
$100  in  cash  for  all  of  the  assets  if  every  name  and  nature  be- 
longing to  the  estate  of  the  said  James  A.  Maynard";  and  asking 
that  he  be  authorized  by  a  decree  of  the  court  to  make  sale  of 
all  of  such  assets  to  the  said  Alice  E.  Fleming  for  the  sum  of 
one  hundred  dollars  in  cash.  Upon  the  same  day,  without  any 
notice  upon  the  petition,  a  decree  was  filed  authorizing  Weston 
to  sell  and  convey  to  Alice  E.  Fleming  ''all  of  the  assets  of 
every  name  and  nature  belonging  to  the  estate  of  the  said  bank- 
rupt for  tiie  sum  of  $100  dollars  cash,  and  to  make,  execute 
and  deliver  a  proper  deed  conveying  the  same  to  said  pur- 
chaser." This  decree  was  signed  as  follows :  "By  the  cour^ 
F.  S.  Fiske,  deputy  clerk,*' 

Upon  the  same  day  as  the  date  and  filing  of  the  last  petition 
and  of  the  decree  ther^n,  Weston,  in  pursuance  of  the  decree 
made  a  bill  of  sale  or  assignment  to  this  plaintiff  of  "all  of  the 
assets  of  every  name  and  nature  belonging  to  the  estate  of  the 
said  bankrupt." 

This  is  the  title  under  which  the  plaintiff  sues,  the  action  be- 
ing in  her  own  name,  in  her  individual  capacity,  and  a  copy  of 
the  bill  of  sale  or  assignment  having  been  filed  with  the  writ 
when  the  action  was  entered  in  court  The  question  is  whether 
or  not  under  the  foregoing  circumstances,  Weston,  on  June  28, 
1899,  at  the  time  ^^^  of  the  transfer  and  assignment  by  him 
to  the  plaintiff  had  any  title  to  this  claim  against  the  estate  of 
Ijawrenoe,  which  he  could  assign  to  the  plaintiff,  and  upon 
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"wliich  she  could  maintain  an  action  in  her  own  name.  We  are 
of  the  opinion  that  this  admits  of  only  one  answer,  and  that  in 
the  negative,  and  are  constrained  to  hold  that  this  action  cannot 
be  maintained. 

It  is,  of  course,  true  that  by  virtue  of  the  bankruptcy  proceed- 
ings this  unliquidated  claim  against  Lawrence  or  his  estate,  as 
well  as  all  other  assets  and  estate  of  the  bankrupt,  not  exempt, 
whether  mentioned  in  the  bankrupt's  schedules  or  not,  passed 
to  the  assignee;  but  it  is  equally  clear  and  well  settled  by  a  long 
line  of  decisions  of  the  federal  courts  that  an  assignee  in  bank- 
ruptcy may  refuse  to  take  possession  of  onerous  properties  or 
such  as  will  be  a  burden  instead  of  a  profit.  As  shown  by  the 
deposition  of  Weston  this  unliquidated  claim,  although  not  men- 
tioned in  the  bankrupt's  schedules,  was  known  to  him  during 
the  time  that  he  was  assignee.  He  testifies  that  he  talked  the 
matter  over  with  Mr.  Maynard,  but  that  there  was  no  money 
to  press  the  claim  and  that  there  seemed  to  be  no  occasion  for 
him  to  do  so  as  there  was  but  one  claim  proved  against  the  estate, 
and  that  veiy  small  Again,  he  testifies  in  answer  to  an  inters 
rogatory:  'liy  impression  is  that  I  made  some  inquiries  about 
it  [this  claim]  and  found  that  it  would  be  expensive  and  be 
attended  with  a  great  deal  of  trouble  and  time,  and  I  think 
that  I  found  out  that  it.  would  be  resisted,  and  I  did  not  think 
it  was  worth  while  under  the  circumstances  for  me  to  do  any- 
thing about  it  I  can't  say  that  I  dropped  it.  Thaf  s  all  that 
Idid.^' 

It  is  not  only  well  settled,  as  above  stated,  that  an  assignee 
may  refuse  to  take  possession  of  onerous  properties,  or  such  as 
would  be  burdensome  instead  of  profitable  to  the  estate,  subject 
undoubtedly  to  the  control  of  the  court,  but  also  that  an  as- 
signee in  such  a  case  is  required  to  electa  within  a  reasonable 
time,  whether  or  not  he  will  take  any  particular  property  of  the 
estate;  and  that  if  within  such  reasonable  time  he  does  not 
elect  to  take  the  property,  it  is  deemed  an  election  to  reject  it. 
When  he  elects  to  reject,  or  when  it  must  be  presumed  that  such 
has  been  his  election,  the  asset,  whatever  it  is,  remains  in  the 
bankrupt.  This  doctrine  was  early  stated  in  this  *^^  country 
in  Smith  v.  Gordon,  6  L.  E.  317,  Fed.  Cas.  No.  13,052,  and  in 
Amory  v.  Lawrence,  3  Cliff.  523,  Fed.  Cas.  No.  336,  and  has 
since  been  universally  followed.  In  Dushane  v.  Beall,  161  U.  S. 
515,  16  Sup.  Ct.  Bep.  638,  the  chief  justice  stated  the  doctrine 
in  this  way :  ''It  is  well  settled  that  assignees  in  bankruptcy  are 
Aot  bound  to  accept  property  which,  in  their  judgment,  is  of 
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an  onerous  and  unprofitable  nature,  and  would  burden  instead 
of  benefiting  the  estate;  and  can  elect  whether  they  will  accept 
or  not  after  due  consideration  and  within  a  reasonable  time, 
while,  if  their  judgment  is  unwisely  exercised,  the  bankruptcy 
court  is  open  to  compel  a  different  course.'^  And  again,  in  the 
same  case :  ''If  with  knowledge  of  the  facts,  or  being  so  situated 
as  to  be  chargeable  with  such  knowledge,  an  assignee,  by  defin- 
ite declaration  or  distinct  action,  or  forbearance  to  act,  indicates 
in  view  of  the  particular  circumstances,  his  choice  not  to  take 
certain  property,  or  if,  in  the  language  of  Ware,  J.,  in  Smith 
V.  Gordon,  6  L.  E.  317,  Fed.  Cas.  No.  13,052,  he,  with  such 
knowledge,  'stands  by  without  asserting  his  claim  for  a  length  of 
time,  and  allows  third  persons  in  the  prosecution  of  their  legal 
rights  to  acquire  an  interest  in  the  property,'  then  he  may  be 
held  to  have  waived  the  assertion  of  his  claim  thereto'*:  See, 
also,  Nash  v.  Simpson,  78  Me.  142,  3  Atl.  63,  and  Lancey  v. 
Fobs,  88  Me.  215,  33  Atl.  1071.  A  further  citation  of  authori- 
ties would  not  be  useful. 

In  this  case,  although  the  assignee  had  information  in  regard 
to  the  existence  of  this  unliquidated  claim,  for  more  than  twenty- 
two  years  he  neglected  to  assert  any  title  thereto.  If  no&ing 
else  appeared,  the  irresistible  inference  from  his  neglect  to  af- 
firmatively assert  his  claim  for  these  many  years  would  be  that 
he  had  elected  not  to  accept  this  asset  of  tiie  estate,  believing  it 
to  be  burdensome  and  unprofitable.  But  much  more  does  ap- 
pear confirmatory  of  this  inference,  if  not  su£Scient  to  show  a 
definite  declaration  or  distinct  action  upon  his  part  not  to  ac* 
cept  the  claim.  Although  having  knowledge  of  its  existence  ho 
made  declaration  that  he  had  been  unable  to  find  any  assets, 
goods  or  credits  belonging  to  said  estate  and  that  none  had 
come  to  his  knowledge  or  possession.  He  filed  and  settled  his 
final  account  showing  disbursements  but  no  assets  or  property 
of  any  kind.  In  his  petition  for  the  allowance  of  this  account, 
he  states  that  "he  has  conducted  the  settlement  of  the  said 
***  estate/*  He  allowed  the  estate  to  be  finally  closed  and 
received  a  discharge  from  his  office  of  assignee,  while  this  claim 
was  in  existence.  He  testified  that  he  came  to  the  conclusion, 
after  investigation,  that  it  was  not  worth  while  to  attempt  to 
enforce  the  claim. 

In  all  of  these  ways  he  affirmatively  showed  an  election  not  to 
accept  this  asset  of  the  estate,  because  it  was  burdensome  and 
supposed  to  be  unprofitable.  Even  after  the  lapse  of  more  than 
twenty-two  years,  during  which  time  the  bankrupt  died  and  the 
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bankraptcy  act  of  1867  was  repealed,  when,  on  the  28th  of  June, 
1899,  he  petitioned  for  leave  to  sell  all  of  the  assets  of  the  es- 
tate for  tixe  sum  of  $100,  he  states  in  that  petition,  "that  he 
entered  upon  his  duties  as  such  assignee  and  duly  discharged  all 
of  the  duties  of  said  trust,**  and  again,  "that  there  were  no  assets 
of  any  value  in  said  estate  that  came  to  the  possession  of  (or) 
the  knowledge  of  said  assignee  or  petitioner/* 

It  is  not  necessary  to  decide  whether  or  not  an  assignee  in 
bankruptcy,  who  has  received  his  discharge  as  such  because  the 
estate  has  been  closed,  can  thereafter  assert  title  to  a  portion 
of  the  property  of  the  bankrupt,  and  enforce  or  sell  the  same. 
We  are  unable  to  perceive  how  a  person  who  takes  property  in  a 
fiduciary  capacity  can  have  any  such  right  or  title  after  he  ha* 

.  performed  the  duties  of  and  has  been  discharged  from  the  trust,. 

'  and  various  cases  have  been  cited  which  hold  that  after  the 
expiration  of  his  trust  he  has  no  such  right  or  title.  But,  in 
any  event,  the  fact  that  an  assignee  does  not  assert  his  right  to- 

.  in  asset  of  a  bankrupt  estate  during  the  time  that  he  holds  the 
tmst  and  that  the  estate  is  closed  and  he  ia  discharged  froui 
Ihe  trust  without  any  such  assertion  on  his  part,  is  strong  evi- 
dence of  his  election  not  to  accept.  So  that,  in  this  case,  we 
not  only  have  the  forbearance  of  the  assignee  to  take  any  ac- 
tion in  the  assertion  of  his  claim,  during  the  time  that  he  was 
assignee  and  for  more  than  twenfr)r-two  years  afterward,  but  we 
ako  have  the  positive  acts  of  the  assignee  above  referred  to, 
which  clearly  and  irresistibly  show,  in  our  opinion^  a  deliberate 
intention  to  reject  this  particular  claim  belonging  to  the  bank- 
rapf  8  estate. 

We  do  not  think  that  the  action  of  the  district  court  of  the 
district  of  Massachusetts  in  making  the  decree  referred  to  can 
be  *^  regarded  as  an  adjudication  to  the  contrary.  JTo 
reference  was  made  in  this  petition  to  this  claim,  or  to  any  cir- 
cmnstances  in  regard  to  it,  the  court  had  no  means  of  knowing 
that  the  assignee  sought  authority  to  sell  an  asset  which  he  had 
repudiated  twenty-two  years  before,  and,  in  fact,  the  assignee 
bimself  apparently  was  not  aware  that  a  claim  of  this  magnitude, 
or  of  any  value,  existed,  because  in  that  latter  petition  he  says 
that  there  were  no  assets  of  any  value  which  came  to  his  posses- 
sion or  knowledge.  No  notice  was  given  upon  this  petition, 
there  could  have  been  no  adjudication  of  this  question;  the 
petition,  the  decree  and  the  assignment  were  all  filed  and  made 
upon  the  same  day.  Neither  do  we  think  thai  it  is  any  answer 
to  this  result  that  in  this  case,  until  after  the  judgment  of  the 


422  American  State  Seports^  Vol.  99.  [Maine^ 

court  of  claims,  this  claim  was  uncertain  and  unliquidated. 
This  contingent  claim  with  all  of  its  uncertainties  might  have 
been  sold  by  the  assignee  for  what  it  was  worth,  or  for  what  it 
would  bring,  during  the  time  that  he  was  assignee. 

It  follows  that  the  title  to  this  claim  against  the  Lawrence 
estate,  which  the  assignee  refused  to  take,  remained  in  the  bank- 
rupt: See  the  cases  above  cited.  And,  upon  his  death,  went  to 
his  personal  representatives.  It  is  suggested  by  the  counsel  for 
the  plaintiff  that  if  the  court  should  decide  that  the  action  could 
not  be  maintained  by  the  plaintiff  in  her  individual  capacity, 
that  she  was  in  fact  the  executrix  of  the  will  of  James  A.  May- 
Jiard  and  that  the  writ  might  be  amended  by  making  her  a  party 
^plaintiff  in  that  capacity.  Unfortunately,  this  cannot  be  done. 
'Our  statutes  in  relation  to  amendments  are  very  liberal  and 
^llow  the  summoning  in  of  additional  defendants,  or  the  com- 
ing in  of  additional  plaintiffs,  and  even  the  striking  out  of 
•one  or  more  plaintiffs,  when  there  are  two  or  more,  but 
they  do  not  allow  the  substitution  of  one  party  plaintiff  or 
defendant  for  another.  In  Glover  Co.  v.  Eollins,  87  Me.  434, 
32  Atl.  999,  it  was  decided  that  the  statutes  do  not  authorize  the 
substitution  of  a  new  defendant  for  the  only  one  originally 
named  in  the  writ.  In  Duly  v.  Hogan,  60  Me.  355,  it  was 
decided  that  this  could  not  be  done  indirectly,  by  first  summon- 
ing additional  defendants,  and  then  discontinuing  as  to  the 
original  defendant.  In  Jones  v.  Sutherland,  73  Me.  157,  158, 
it  was  decided  that  a  writ  could  not  be  *^*  amended  by  insert- 
ing the  name  of  a  plaintiff  when  there  was  no  plaintiff  named 
therein  before. 

There  is  no  more  identity  between  a  person  suing  as  executor, 
upon  a  cause  of  action  accruing  to  his  estate,  and  the  same  per- 
son suing  in  his  individual  capacity,  upon  a  cause  of  action 
accruing  to  himself,  than  there  is  between  two  entirely  different 
persons.  It  is  true,  that  in  Bragdon  y.  Harmon,  68  Me.  29, 
where  a  plaintiff  was  described  in  the  writ  as  executor,  the  court 
beld  that  an  amendment  could  be  allowed  by  striking  out  the 
words  '^executor,  etc.'' ;  but  the  reason  of  this,  as  expressly  stated 
in  the  opinion,  was  because  the  cause  of  action  was  described  aa 
one  accruing  to  the  plaintiff  in  his  own  right,  and  consequently 
the  words  allowed  to  be  stricken  out  were  simply  descriptio 
personae.  That  case  is  no  authority  for  the  power  of  the  court 
to  allow  an  amendment  whereby  a  new  plaintiff  would  be  sub- 
stituted, or  even  the  same  person  as  plaintiff  but  in  an  entirely 
different  capacity.    In  this  very  case,  when  it  came  to  tho 
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law  court  before  upon  exceptions  to  a  ruling  on  a  demnrrer  t» 
the  defendant's  plea  in  abatement  (Fleming  y.  Conrtenay^  95 
He.  128,  49  Atl.  611),  it  appeared  that  the  plaintiff  had  joined 
in  the  same  writ  counts  in  which  the  cause  of  action  was  alleged 
as  accruing  to  the  estate  and  other  counts  in  which  the  cause  of 
action  was  alleged  as  accruing  to  her  individually.  It  further 
appeared  that  she  was  not  executrix  at  that  time.  But,  inas- 
much as  the  counts  alleging  that  the  cause  of  action  accrued  to 
ber  individually  were  sufficient,  with  a  slight  amendment,  she 
was  allowed  to  amend  her  writ  by  striking  out  the  counts  ai- 
ling that  the  cause  of  action  accrued  to  the  estate  which  she 
represented  and  by  making  the  slight  amendment  necessary  in 
the  counts  declaring  upon  the  cause  of  action  in  her  own  right, 
upon  the  authority  of  Bragdon  v.  Harmon,  69  Me.  29.  This 
having  been  done,  the  action  then  became  entirely  an  action  in 
ber  own  name.  In  Winch  v.  Hosmer,  122  Mass.  438,  the  court, 
in  construing  the  Massachusetts  statutes  in  relation  to  amend- 
ments, somewhat  broader  than  ours,  held  that  these  statutes 
^'permit  the  substitution  of  a  new  plaintiff,''  but  this  is  con- 
trary to  the  past  and  present  construction  of  our  statutes  upon 
the  subject  by  this  court 

The  case  having  come  to  the  law  court  upon  a  report  of  the 
^^  evidence,  our  decision  is,  that,  upon  the  foregoing  findings 
of  fact,  and  for  the  reasons  above  given,  the  entry  must  be 
judgment  for  defendant.  ; 

For  Recent  Deol9Ums  in  Banhrupiep  eases,  see  Crosby  ▼.  Spear,  99 
He.  542,  post,  p.  424,  57  Atl  881;  MeKittriek  v.  Gahoon.  80  Minn. 
S83,  post,  p.  606,  05  N.  W.  28;  Old  Town  Bank  v.  McCormick,  06  Md* 
a41,  94  Am.  St.  Bep.  677,  53  Atl.  034;  Bernhardt  T.  Curtis,  100  La» 
171,04  Am.  St  Bep.  445,  83  Sonth.  125. 
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CEOSBT  V.  SPEAK. 

[98  Me.  542,  57  Aa  881.] 

JX7BI8DIOTXOH,  WImb  Ez^dnslYe.— When  a  eoort,  state  or 
national^  once  takes  into  its  possession  a  specified  thing,  no  eovrt, 
except  one  having  a  supervising  control  or  superior  jurisdiction  in 
the  premises,  has  the  right  to  interfere  with  and  change  that  posoos- 
■ioB.     (p.  424.) 

BANKBUPTOY,  Replevin  for  Property  in  the  Posseaadon  of  tii» 

Assignee. — An  action  of  replevin  cannot  be  maintained  in  a  state 
eourt  against  an  assignee  in  bankruptcy  who  has  taken  and  holda 
possession  of  propertv  as  such  assi^ee  and  claims  it  to  be  a  part  of 
the  estate  of  the  bankrupt,     (p.  425.) 

George  W.  Heselton  and  A.  M.  Ooddard^  for  the  plaintiff. 
Orville  D.  Baker^  for  the  defendant. 

»«  POWERS,  J.  The  sole  question  raised  by  the  report  is 
whether  these  two  actions  of  replevin  can  be  maintained  in  the 
state  court 

P.  Elbridge  Drake  of  Gardiner,  remaining  partner  of  P.  XL 
Drake  &  Co.,  filed  his  voluntary  petition  in  bankruptcy  May 
21st,  and  was  duly  adjudged  bankrupt  by  the  United  States 
district  court  of  Maine  on  May  26,  1900.  The  defendant  was 
thereupon  appointed  and  qualified  as  trustee  of  the  individual 
and  partnership  estate  of  the  bankrupt,  and  took  possession  of 
the  store  fixtures  constituting  the  property  replevied,  claiming 
title  to  them  as  trustee.  These  fixtures  were  in  the  bankrupfa 
possession  at  the  time  of  the  adjudication  and  were  included  by 
him  in  his  schedules  as  a  part  of  the  partnership  estate,  and  he 
also  there  stated  that  he  imderstood  they  would  be  claimed  by 
the  plaintiflf.  July  3,  1900,  the  plaintiff  sued  out  these  two 
writs  of  replevin,  and  under  them  the  property  in  controversy 
was  taken  from  the  possession  of  the  trustee  in  bankruptcy  and 
delivered  to  the  plaintiff. 

It  is  familiar  doctrine  that  when  a  court,  state  or  federal,  has 
once  taken  into  its  jurisdiction  a  specific  thing,  no  court,  except 
one  having  a  supervisory  control  or  superior  jurisdiction  in  the 
premises,  has  a  right  to  interfere  with  and  change  that  posses- 
sion. This  principle  is  fully  illustrated  and  ably  vindicated  by 
Mr.  Justice  Matthews  in  Covell  v.  Heyman,  111  TJ.  S.  176,  4 
Sup.  Ct.  Eep.  355,  cited  and  relied  upon  in  White  v.  Schloerb, 
178  U.  S.  642,  20  Sup.  Ct.  Kep.  1007,  and  is  necessary  to  pre- 
vent unseemly  and  vexatious  collision  between  the  state  and 
federal  courts.  It  applies  as  well  to  property  held  by  the  state  as 
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bj  the  TJsited  States  courts  ''ezceptmg  {hose  eases  wherein  the 
latter  exercise  jurisdiction  for  the  purpose  of  enforcing  the 
supremacy  of  the  constitution  and  laws  of  the  United  States.'* 

^^  We  are  unable  to  distinguish  this  case  from  White  t. 
Schloerb,  178  U.  S.  642,  20  Sup.  Ct.  Eep.  1007-  It  was  there 
held,  ''after  an  adjudication  in  baokruptcy,  an  action  of  replevin 
in  a  state  court  cannot  be  commenced  and  maintained  against 
the  bankrupt  to  recover  property  in  the  possession  of  and 
claimed  by  the  bankrupt  at  the  time  of  that  adjudication,  and 
in  fbe  possession  of  the  referee  in  bankruptcy  at  the  time  when 
the  action  of  replevin  is  begun.'' 

There  the  property  was  in  the  possession  of  the  referee,  here 
it  was  in  the  possession  of  the  trustee.  The  latter  was  as  much 
the  officer  and  agent  of  the  district  court  as  the  former.  It 
matters  not  what  particular  officer  of  the  court  is  holding  the 
property  or  what  may  be  his  title.  He  holds  it  as  the  agent  of 
tiie  court  whose  representative  he  is.  His  possession  is  its  pos^ 
session.  It  brings  it  within  the  jurisdiction  of  that  court,  and 
from  that  jurisdiction  it  camiot  be  taken  by  any  process  issuing 
out  of  this  court.  An  adverse  claimant  may  bring  suit  in  the 
state  court  and  try  the  title  to  the  property;  but  after  the  juris* 
diction  of  the  bankruptcy  court  has  once  attached  he  cannot  take 
the  property  in  specie  out  of  the  possession  of  that  court  or  of 
any  of  its  agents :  Truda  v.  Osgood,  71  N.  H.  185,  61  Atl.  633 ; 
Weeks  v.  Fowler,  71  N.  H.  221,  51  Atl.  624. 

The  filing  of  the  petition  in  bankruptcy  is  a  eaveat  to  all  the 
world  and  in  effect  an  attachment  and  injunction,  and  on  ad« 
judication  and  qualification  of  the  trustee,  the  bankrupt's  prop- 
erty is  placed  in  the  custody  of  the  bankruptcy  court:  Inter- 
national Bank  v.  Sherman,  101  U.  S.  403;  Mueller  v.  Nugent. 
184  XJ.  S.  1,  22  Sup.  Ct  Bep.  269. 

The  decision  here  reached  is  not  based  upon  any  express  pro- 
vision of  the  bankrupt  act  of  1898  conferring  exclusive  jurisdic- 
tion upon  the  United  States  court  in  actions  relating  to  the  es- 
tate of  the  bankrupt.  On  the  contrary,  it  is  conceded  that  this 
court  has  concurrent  jurisdiction  of  all  questions  of  title  to  prop- 
erty derived  through  the  bankruptcy  proceedings.  A  party 
claiming  the  same  may  prosecute  any  remedy,  to  which  he  is 
entitled,  that  does  not  involve  a  withdrawal  of  the  property  from 
the  custody  of  the  officer  and  of  the  jurisdiction  of  the  court, 
in  any  court,  state  or  federal,  having  jurisdiction  of  the  parties 
and  tiie  subject  matter.  The  objection  *^^  to  these  actions  of 
replevin  is  that,  after  the  bankruptcy  court  has  taken  the  prop- 
er^ into  its  possession^  they  change  the  judicial  custody  of  the 
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property  and  aim  to  transfer  its  actual  possession  to  a  new  oonrl 
and  a  new  jurisdiction.  i 

We  are  aware  that  the  supreme  court  of  New  Jersey  in  a  re- 
cent case.  Cook  v.  Scovel,  68  N.  J.  L.  484,  53  Atl.  682,  have 
held  that  the  state  courts  have  jurisdiction  of  an  action  of  re- 
plevin brought  against  a  trustee  in  bankruptcy  who  claims  that 
the  goods  in  controversy  belonged  to  the  bankrupt  No  refer- 
ence is  made  in  the  opinion  to  White  v.  Schloerb,  178  U.  S.  542, 
20  Sup.  Ct.  Bep.  1007,  above  mentioned,  and  the  only  case  cited 
in  support  of  the  decision  is  Claflin  v.  Houseman,  93  U.  S.  130, 
where  an  assignee  in  bankruptcy  brought  suit  in  a  state  court  un- 
der the  thirty-fifth  section  of  the  bankrupt  act  of  1867,  to  re- 
cover the  amount  collected  by  the  defendant  on  a  judgment 
against  the  bankrupts  recovered  within  four  months  before  the 
commencement  of  the  proceedings  in  bankruptcy.  It  was  there 
held  that  where  neither  by  express  enactment  nor  necessary  im- 
plication exclusive  jurisdiction  is  given  to  the  federal  courts, 
the  state  courts  having  competent  jurisdiction  in  other  respects 
may  be  resorted  to  for  the  enforcement  of  rights  acquired  under 
the  laws  of  the  United  States.  The  question  of  the  transfer 
from  one  jurisdiction  to  another  of  property  in  custodia  legis 
was  neither  involved  nor  discussed,  and  we  cannot  regard  Claflin 
Y.  Houseman,  93  TJ.  S.  130,  as  opposed  to  the  doctrine  of  White 
v.  Schloerb,  178  U.  S.  642,  20  Sup.  Ct.  Bep.  1007,  or  Covell  v. 
Heyman,  111  U.  S.  176,  4  Sup.  Ct  Bep.  356. 

Our  conclusion  is,  that  the  property  replevied  from  the  trus- 
tee was  at  the  time  in  his  possession  as  an  officer  and  agent  of 
the  bankruptcy  court,  and  therefore  within  its  custody  and  ex- 
clusive jurisdiction;  and  that  it  could  not  be  taken  out  of  its 
jurisdiction  by  any  process  issuing  from  a  state  court 

In  accordance  with  the  stipulation  of  the  parties  the  entry  in 
both  cases  must  be,  plaintifE  nonsuit  Judgment  for  return  of 
the  property. 

In  Caw  of  o  OonfUet  of  JurisdieiUm  between  two  eourti  of  eonenr- 
rent  jniisdietioiiy  the  one  which  flrst  acquires  eognisaaee  of  a  contro- 
versy is  entitled  to  retain  it  to  the  exelnsion  of  the  other  to  th«i 
end  of  the  litigation:  SpiUer  v.  Wells,  96  Ya.  698,  70  Am.  BL  Bep. 
878,  32  S.  E.  46:  Keisner  v.  Gulf  etc.  Ky.  Co.,  89  Tex.  656,  59  Am.  St. 
Bep.  54,  36  8.  W.  53;  monog:raphic  note  to  Plnme  etc.  Mfg.  Oo.  y. 
Caldwell,  29  Am.  St.  Bep.  810-318. 

If  an  Estate  in  Bankruptoy  is  being  adminiatered  by  a  federal  eonrtu 
no  other  /•onrt  can  interfere  and  wreet  from  it  the  possession  and  juris* 
diction  first  obtained,  or  any  part  thereof:  Torrentine  t.  Blackwood, 
125  Ala.  436,  82  Am.  St.  Bep.  254,  28  South.  95.  See,  in  this  con- 
nection, State  ▼.  Superior  Court,  28  Wash.  35,  92  Am,  St.  Bep.  88^ 
68  Pae.  170. 
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SPUCK  y.  LOGAN  &  UHL. 

[97  Md.  152,  54  AtL  989.] 

FBAXJDTTIiENT  0ONVEYAN0E.^-If  There  Is  a  Bnnnlng  Ac- 
count between  buyer  and  seller,  the  bnjer  making  payments  from 
time  to  time,  but  having  a  debit  balance  continnonslj  against  hini| 
tbe  seller  is  a  subsist  in  e  creditor  in  respect  to  fraudulent  conveTancea 
bj  the  bn/er.    (p.  480.) 

FBAXrDX7I£NT  OONVEYANOE— Snbse(ineiQt  Oreditors.— If 
a  conveyance  is  merely  colorable,  and  a  secret  trust  and  confidence 
exists  for  the  benefit  of  the  irrantor,  it  va  subject  to  attack  by  sub- 
seq[nent  as  well  as  prior  creditors,     (p.  481.) 

7BAUDXJI£HT  OONVEYAKCE.— A  Oonveyaaoe  Xntended  to 
Defraud  One  Creditor  may  be  avoided  by  another  standing  in  like  re* 
ktion.    (p.  431.) 

FBAUDtJIiEKT  OONVEYANOE — Judgment,  daima  not  Be- 
teed  tOd — ^The  fact  that  a  creditor  has  not  reduced  his  claim  to  judg- 
ment does  not  prevent  a  conveyance  from  being  fraudulent  as  to  him, 
but  only  affects  his  remedy;  when  he  establishes  his  claim  by  judg- 
ment, his  right  to  attack  the  conveyance  relates  to  the  time  of  the 
tnosfer,  bi  the  absence  of  intervening  rights,    (p.  432.) 

TBAUDUIfNT  OONVETAKOB— Purging  by  Paying  Ctonsid- 
snltoL — ^If  there  is  fraud  in  fact  on  the  part  of  both  gvantor  and 
grantee,  the  conveyance  is  not  validated  by  the  grantee  subsequently; 
payfaig  fan  consideration,     (p.  488.) 

Sobert  H.  Smithy  for  the  appellants. 
S.  S.  Fields  for  the  appellees. 


BOYD,  J.  This  is  an  appeal  from  a  decree  declaring 
certain  deeds  ^'^  fraudulent  and  void  as  against  the  appellees^ 
who  are  creditors  of  Christian  Spuck,  and  directing  a  sale  of 

(427) 
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the  property  mentioned  therein.  On  the  eleventh  day  of  Jan- 
nary,  1898,  Spuck  and  wife  conveyed  two  ground  rents  in  the 
city  of  Baltimore  to  Solomon  Haas,  and  on  April  30th  of  that 
year  Haas  and  wife  conveyed  them  to  William  Deehring,  one 
of  the  appellants,  in  pursuance  of  the  original  arrangement 
made  between  them  when  deed  of  January  11th  was  made. 
Each  of  those  deeds  recites  a  consideration  of  $850,  but  it 
was  admitted  that  no  consideration  was  in  fact  paid  at  the 
time  of  the  execution  or  delivery  of  either  of  them,  and  it  is 
conclusively  shown  by  the  testimony  that  the  transfers  were 
made  to  prevent  one  Charles  H.  Snack  from  recovering  against 
Spuck  on  any  judgment  he  might  obtain  in  a  suit  for  damages, 
instituted  on  March  1, 1898.  Deehring,  Haas  and  Spuck  admit 
that  such  was  the  object  of  the  deeds  and  that  no  consideration 
was  in  fact  paid.  Snack,  who  had  been  in  the  employ  of  Spuck, 
claimed  he  was  injured  by  reason  of  the  latter  negligently  al- 
lowing the  machine  which  Snack  was  operating  to  become  in 
an  unsafe,  dangerous  and  unsuitable  condition,  which  he  claims 
resulted  in  the  loss  of  his  arm,  and  he  claimed  $10,000  dam- 
ages in  the  declaration  filed  by  him.  That  suit  was  never  tried 
and  is  still  pending  in  one  of  the  courts  of  Baltimore  City.  On 
October  3,  1899,  Deehring  loaned  Spuck  $400,  for  which  he 
took  his  note,  payable  one  year  after  date,  and  on  October  3, 
1900,  a  new  note  was  given  payable  twelve  months  after  date. 
Deehring  owned  a  leasehold  interest  in  one  of  the  lots  and  h« 
Igreed  with  Spuck  in  December,  1900,  to  purchase  the  two  groimd 
rents  for  $850— $450  in  cash  and  the  cancellation  of  the  $400 
note.  The  cash  was  paid  and  the  note  surrendered,  and  there 
seems  to  be  no  doubt  about  the  price  named  being  a  fair  estimate 
of  the  value  of  the  property.  Deehring  and  wife,  and  Spuck  and 
wife  then  conveyed  the  two  lots  to  J.  W.  Oast,  by  deed  dated 
December  19,  1900,  in  which  the  consideration  recited  was  $5 
and  the  same  day  Oast  conveyed  them  to  Deehring  and  his  wife — 
***  the  same  consideration  being  mentioned  in  that  deed.  Mr. 
Strohmeyer,  who  drew  these  deeds,  testified  that:  '^While  ex- 
amining the  title,  I  discovered  that  there  had  never  been  a 
lease  executed  for  the  ground  rent  which  was  intended  to  be 
conveyed  to  Mr.  Deehring,  and  for  the  purpose  of  wiping  out 
any  fiaw  by  putting  the  property  in  fee  in  Mr.  Deehring  I  sug- 
gested that  Mr.  and  Mrs.  Spuck  and  Mr.  and  Mrs.  Deehring 
convey  to  Mr.  Oast,  by  which  deed  all  the  interest  of  all  the 
parties  was  conveyed  to  Mr.  Oast  and  then  a  deed  by  Mr. 
Oast  to  Mr.  and  Mrs.  Deehring."     He  also  said  that  the  orig- 
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inal  oonyeyance  by  Spuck  and  wife  to  Deehring  'Vas  an  as- 
signment of  a  leasehold  interest  in  one  of  these  lots,  subject  to 
a  ground  rent  of  $26.26,''  and  in  reply  to  the  interrogatory: 
''Had  any  leasehold  interest  been  previoiiflly  created  P'  re- 
plied, *Tf 0,  sir,  there  had  not** 

The  principal  question  presented  by  the  record  may  be  thua 
stated:  As  the  deeds  executed  in  1898  were  confessedly  made 
by  or  at  the  instance  of  Spuck  and  accepted  by  Deehring  for 
the  express  purpose  of  preventing  any  recovery  by  Snack,  for 
damages  alleged  to  have  been  sustained  by  him  for  the  injury 
he  held  Spuck  responsible  for,  and  as  the  title  was  thus  kept 
iQ  Deehring  until  December  19,  1900  (although  Spuck  reg- 
ularly collected  the  ground  rents  and  acted  as  owner),  are  the 
deeds  of  the  latter  date  f raudulent^  so  far  as  the  appellees  are 
concerned,  conceding  that  full  consideration  was  then  paid  for 
the  lots  conveyed?  A  number  of  questions  are  involved  in 
this  case,  but  inasmuch  as  it  would  not  afford  the  appellees 
relief  to  set  aside  the  two  deeds  of  1898  unless  those  executed 
in  1900  can  be,  the  validity  of  the  latter  is  the  important  in- 
qioiry.  It  will  be  well  to  first  ascertain  the  relation  Uiat  ex- 
isted between  Spuck  and  the  appellees.  The  latter  obtained 
a  judgment  against  the  former  before  this  bill  was  filed  on  an 
account  running  from  January  1,  1898,  to  February  5,  1901. 
In  the  early  part  of  the  account  the  course  of  dealing  seemed 
to  be  that  for  purchases  made  one  month  Spuck  paid  the  appel- 
lees the  next  month.  That  was  apparently  contkiued  for  some 
time,  although  the  indebtedness  was  growing.  On  ^^  January 
1,  1898,  there  was  a  balance  from  the  previous  year  of  $305.84, 
which  was  paid  that  month,  but  an  indebtedness  of  $383.43  was 
incurred  that  day  which  was  paid  in  February,  and  the  balances 
struck  in  the  account  filed  were  as  follows :  December  31,  1898, 
$574.61,  which  was  the  amount  of  purchases  in  that  month; 
June  30, 1899,  $741.60,  the  amount  purchased  in  June;  January 
1,  1900,  $785.07,  which  is  $135.51  more  than  the  purchases 
during  the  previous  December,  and  finally  on  February  5,  1901, 
there  was  a  balance  of  $1,031.32  on  which  $6.95  was  paid  in 
October.  There  never  was  a  time  from  January  1,  1898,  to 
the  filing  of  this  biU  when  the  appellees  were  not  creditors  of 
Spuck,  and  on  December  19,  1900  (the  date  of  the  last  deed), 
he  owed  them  $923.85.  It  cannot  be  said,  therefore,  that  the 
appellees  were  not  subsisting  creditors  of  Spuck  when  he  made 
the  deed  of  January  11,  1898,  although  the  amoxmt  owing  to 
*iiem  at  that  time  was  subsequently  paid.    But  before  it  was 
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paid  Spnck  had  in  the  xneantime  incurred  other  indebtedness  to 
them  for  a  larger  amount^  and  that  course  of  dealing  continued 
between  them  until  finally  Spuck  was  indebted  to  the  appellees 
in  the  sum  stated.  If  that  was  all,  we  would  find  difQculty  in 
reaching  the  conclusion  contended  for  by  the  appellants,  that 
the  appellees  were  merely  subsequent  creditors.  In  Faulk  ?• 
Cooky  39  Conn.  572,  it  was  contended  that  the  debts  which  ex« 
ifited  at  the  time  of  the  conyeyance  attacked  was  made  had  been 
paid  with  one  exception,  and  that  a  volxmtary  conyeyance  oould 
only  be  impeached  by  existing^  and  not  by  subsequent,  creditors, 
but  that  court  thus  replied:  '^This  principle  clearly  has  no  ap- 
plication where  there  has  been  a  continued,  unbroken  indebted- 
ness. The  debts  are  owed,  though  they  may  be  due  to  new 
creditors.  It  is  a  most  unsubstantial  mode  of  paying  a  debt, 
to  contract  another  of  equal  amount.  It  is  the  merest  fallacy 
to  call  such  an  act  getting  out  of  debf  In  Wait  on  Fraudulent 
Conyeyances,  section  103,  that  author,  in  speaking  of  the  sub- 
ject, says  ''the  case  should  be  treated  as  if  the  prior  indebtedness 
had  continued  throughout,  or  as  a  case  of  a  continued  or  un- 
broken indebtedness.^'  In  this  case  there  is  all  the  more  reason 
to  ^^'^  adopt  that  rule,  as  Spuck  was  indebted  to  the  appellees 
(not  merely  to  new  parties)  constantly  and  without  interruption 
from  January  1,  1898,  and  to  say  that  under  those  circum- 
stances they  must  be  denied  any  rights  that  subsisting  cred- 
itors haye  against  a  fraudulent  conyeyance  would  be  protecting 
fraud  by  a  distinction  that  should  not  be  made  in  fayor  of  the 
guilty  against  the  defrauded. 

But  if  such  distinction  could  be  made,  it  would  not  ayail  the 
appellants.  There  can  be  no  doubt  that  whateyer  fraud  was 
committed  on  January  11,  1898,  when  the  first  deed  was  made, 
continued  up  to  the  execution  of  the  deeds  of  December  19, 
1900.  The  real  ownership  of  those  lots  was  in  Spuck  during  all 
that  time.  He  collected  the  rents  and  did  eyerything  an  owner 
of  ground  rents  could  do.  Deehring  does  not  pretend  to  haye  bad 
any  interest  in  them,  and  he  held  them  to  protect  Spuck  from 
Snack  and  professed  to  the  world  to  haye  paid  thdr  yalue  for 
them  when  he  had  not  paid  a  dollar.  He  does  not  claim  that 
the  $400  represented  by  the  note  was  intended  to  be  applied  to 
the  purchase  of  them,  but  on  the  contrary  he  swore  that  was 
a  loan.  He  was  during  all  that  time  concealing  the  true  owner- 
ship of  the  property  with  the  confessed  intention  of  hindering 
one  asserting  a  claim  against  Spuck.  In  effect  he,  by  the  deed 
to  him  said,  'This  is  my  property,  and  I  haye  paid  $850  for 


April,  1903.]  Spucs  v.  Logan  &  XJhl.  431 

iV'  when  in  fact  it  was  Spnck's  property^  and  he  had  paid  noth- 
ing for  it  During  the  whole  time  he  thug  held  the  property 
the  frand  was  as  great  as  it  was  the  day  it  was  hegun,  by  the 
transfer  of  the  property — ^in  fact  it  was  probably  more  injurious^ 
as  other  people  were  likely  to  be  affected  by  it.  During  the  latter 
part  of  1899  and  in  1900^  Spuck  was  getting  more  in  debt  to 
the  appellees,  and,  as  we  have  seen,  he  owed  them  on  Decem- 
ber 19,  1900,  $923.85.  In  Jones  7.  King,  86  111.  229,  it  is 
eaid  the  rule  is  settled  that  where  the  conveyance  is  merely  color- 
able and  a  secret  trust  and  confidence  exists  for  the  bene- 
fit of  the  grantor,  it  is  void  not  only  against  prior  but  sub- 
sequent creditors,  and  the  reason  of  the  rule  is  given  in  a  quo- 
tation from  Bump  on  Fraudulent  Conveyances,  that,  "it  is  in 
**®  such  case  a  continuing  fraud,  and  may  actually  operate  as 
Fuch,  as  well  in  reference  to  debts  contracted  after  as  before 
the  conveyance'*:  See,  also,  14  Am.  &  Eng.  Ency.  of  Law, 
268.  There  would  seem,  therefore,  to  be  no  room  to  doubt 
that  the  deeds  of  1898  were  not  only  liable  to  be  successfully 
attacked  by  creditors  of  Spuck  in  existence  when  they  were 
made,  but  could  be  by  any  persons  who  became  such  credi- 
tors while  the  title  to  the  lots  were  held  under  those  deeds,  or 
either  of  them. 

In  14  Encyclopedia  of  Law,  266,  it  is  said :  'It  is  not  neces- 
sary, however,  that  the  fraud  should  have  been  directed  par- 
ticularly against  the  complainant.  A  conveyance  executed  to 
defraud  one  creditor  may  be  avoided  by  any  other  occupying  a 
similar  position;  that  is  a  fraudulent  intent  against  an  existing 
creditor  will  avoid  the  conveyance  as  to  all  existing  creditors, 
and  a  conveyance  made  with  like  intent  against  a  subsequent 
creditor  may  be  avoided  by  any  standing  in  that  relation.'*  It 
was  said  in  Cooke  v.  Cooke,  43  Md.  522,  that  the  object  of  the 
statute  of  Elizabeth,  chapter  5,  "was  the  suppression  of  frauds, 
and  ought  to  receive  a  liberal  construction."  We  there  quoted 
from  Twyne's  Case,  3  Coke,  83,  "that  the  statute  of  13  Elizabeth, 
chapter  5,  extends  not  only  to  creditors,  but  to  all  others  who 
liad  cause  of  action  or  suit,  or  any  penalty  or  forfeiture/'  and 
we  added,  that  "since  then  it  has  been  repeatedly  held  to  em- 
brace actions  of  slander,  trespass  and  other  torts."  In  Welde  v. 
Scotten,  59  Md.  72,  we  repeated  in  substance  that  language,  and 
it  was  there  said  that  a  creditor  who  had  obtained  judgment  for 
personal  injuries  had  such  a  cause  of  action  as  justified  him  in 
attacking  any  conveyance  made  pending  the  suit,  as  fraudulently 
jnade  and  executed  against  him,  if  he  had  cause  to  so  suppose. 
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and  that  he  could  either  go  into  equity  to  set  aside  the  conveyance 
or  purchase  the  property  at  a  sale  under  a  fieri  facias  and  in- 
stitute an  action  of  ejectment.  It  is  said,  however,  on  behalf 
of  the  appellants  that  in  those  cases  judgments  had  been  ob« 
tained,  and  until  a  judgment  is  obtained  a  person  occupying 
the  position  of  Snack  cannot  have  a  conveyance  set  aside  on  the 
ground  **•  of  fraud.  If  it  be  conceded  that  section  46  of  ar^ 
tide  16  is  not  broad  enough  to  enable  Snack  to  file  a  bill  to  set 
aside  the  conveyance  until  he  obtains  judgment,  does  that  neces- 
sarily preclude  the  appellees  from  doing  so?  We  have  already 
said  that  they  could  have  filed  a  bill  to  set  aside  the  deeds  of 
1898.  If  they  had  done  so,  there  would  seem  to  be  but  litUe 
room  to  doubt  that  Snack  could  have  sought  relief  against  the 
proceeds  of  sale.  In  €tebhart  v.  Merfeld,  51  MdL  325,  a  deed 
was  set  aside  and  objection  was  made  to  the  form  of  the  decree 
because  '^all  persons  having  claims  against  the  Engels  are  noti- 
fied to  file  their  claims  without  regard  to  their  nature,^  and 
this  court  said  with  reference  to  that:  ''It  is  a  mistake  to  sup- 
pose that  the  statute  of  Elizabeth  only  avoids  deeds  and  convey* 
ances  coming  within  its  provisions  as  to  creditors.  It  enacts 
that  every  conveyance  made  to  the  end,  purpose  and  intent  to 
delay,  hinder  or  defraud  creditors  and  others  of  their  just  and 
lawful  actions,  etc.,  shall  be  void''  and  continues  with  what  we 
have  quoted  from  Cooke  v.  Cooke,  43  Md.  522.  The  court  there 
in  effect  said  that  such  a  claim  as  Snack  had  might  be  filed, 
but,  it  being  unliquidated,  we  think  the  correct  practice  would 
be  to  give  such  plaintiff  a  reasonable  opportunity  to  have  his 
case  determined  at  law,  before  distributing  the  proceeds,  al- 
though, of  course,  he  should  use  due  diligence  in  tiie  proee> 
cution  of  his  suit  If  that  were  not  so,  the  plaintiff  in  such 
action  might  be  prevented  from  any  recovery,  if  creditors  who 
were  entitled  to  proceed  without  judgment  had  the  property 
sold  before  he  could  get  his  judgment.  But  this  case  does 
not  depend  upon  the  question  whether  Snack  could  at  tiie 
time  have  filed  a  bill  to  set  aside  those  deeds.  He  is  un- 
doubtedly included  in  the  terms  of  the  statute  of  EUzabeth,  if» 
as  is  conceded,  the  transfers  were  made  to  delay,  hinder  or  de- 
fraud him.  The  fraud  was  in  the  transfer  of  the  property,  with 
that  intent,  and  merely  because  he  had  not  yet  obtained  a  judg-^ 
ment  did  not  make  the  intent  to  delay,  hinder  or  defraud  him. 
less  fraudulent.  The  fact  that  he  had  not  obtained  a  judg- 
ment only  affected  his  remedy  and  if  he  establishes  his  claim  bj 
judgment^  his  right  to  attack  the  deeds  relates  ^^  back  to  the 
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time  of  the  tranfif ers,  provided^  of  course^  no  interyening  rights 
of  bona  fide  purchasers^  etc.,  stand  in  the  way.  Although  not  a 
creditor  in  the  technical  sense,  until  he  gets  a  judgment,  he 
occupies  a  similar  position  to  that  of  a  technical  creditor  under 
the  statute  of  Elizabeth  and  an  intent  to  hinder,  etc.,  him  af- 
fected the  validity  of  the  deeds  just  as  if  he  had  been  a  creditor 
in  the  sense  that  term  is  ordinarily  used. 

Under  these  circumstances,  are  the  deeds  of  1900  valid?  Pay- 
ment of  full  consideration  is  not  sufficient  to  protect  Deehring, 
if  the  conveyance  was  not  bona  fide.  '^If  it  be  established  that 
the  deed  was  made  by  the  grantor  and  accepted  by  the  grantee 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of  the 
former,  it  matters  not  that  full  consideration  has  been  paid^': 
Chatterton  v.  Mason,  86  Md.  236,  37  Atl.  960 ;  Downs  v.  Miller, 
95  Md.  602,  63  Atl.  445.  In  14  Encyclopedia  of  Law,  476,  it 
is  said  that  '^a  fraudulent  grantee  can  by  no  subsequent  matter 
confirm  the  deed  to  him  or  purge  it  of  its  vice,  so  as  to  render 
it  effectual  as  a  conveyance  to  vest  a  title  in  himself.*'  For  that 
statement  the  author  cites  Halcombe  v.  Bay,  1  Ired.  (23  N. 
C.)  340.  See,  also,  Halbert  v.  Grant,  4  T.  B.  Mon.  681;  Bunn 
V.  Ahl,  29  Pa.  St.  391,  72  Am.  Dec.  639 ;  Head  v.  Harding,  166 
111.  353,  46  N.  E.  890;  Gentry  v.  Field,  143  Mo.  413,  45  S.  W. 
286 ;  Martin  v.  Bice,  24  Mo.  681 ;  Lynde  v.  McGregor,  13  Allen, 
172;  Bump  on  Fraudulent  Conveyances,  sees.  628,  629.  We 
are  aware  that  there  are  authorities  of  high  standing  apparently 
in  conflict  with  that  statement  of  the  law.  In  most  of  them 
the  apparent  conflict  is  not  real  when  the  facts  are  examined. 
There  have  been  cases  in  which  it  would  have  been  very  in- 
equitable to  hold  the  grantee  in  a  deed  responsible,  or  cause 
him  to  lose  property  which  he  subsequently  paid  for,  or  gave 
tbe  creditors  of  the  grantor  the  beneflt  of,  merely  because  he 
had  accepted  a  voluntary  conveyance,  although  he  did  so  in 
good  faith  and  without  intending  to  defraud  anyone.  But 
when  there  is  fraud  in  fact  on  the  part  of  both  grantor  and 
grantee  and  there  has  been  no  attempt  to  return  the  property 
thus  fraudulently  acquired  to  the  grantor,  there  must  be  some 
very  peculiar  facts  proven  to  justify  *®*  a  court  in  declaring 
that  ihe  fraud  is  purged  by  a  subsequent  payment  of  a  considera- 
tion. As  was  said  in  Bunn  v.  Ahl,  29  Pa.  St.  391,  72  Am.  Dec 
639:  "There  is  no  valid  repentance  without  entire  restitution, 
when  this  is  possible;  and  a  judgment  obtained  in  order  to  de* 
fraud  creditors  cannot  be  purified  by  merely  abandoning  the 
fraudulent  purpose  and  using  it  for  an  honest  one.    All  the 
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benefits  of  the  fraudulent  arrangement  must  be  foregone."  In 
[Massachusetts  the  doctrine  that  a  fraudulent  conveyance  may  be 
purged  of  the  fraud  by  a  matter  ex  post  facto  has  been  carried 
as  far  as  in  any  court  of  such  high  standing  brought  to  our  no- 
tice, but  Lynde  v.  McGregor,  13  Allen,  172,  it  was  said :  '•'But 
no  authority  has  been  found,  and  we  cannot  believe  that  any 
exists,  for  tiie  proposition  that  where  a  contract  expressly  and 
intentionally  fraudulent  has  been  made,  it  is  possible  to  give 
it  a  partial  validity  by  any  subsequent  payment  or  advance  in 
part,  without  rescinding  the  whole.  If  any  part  of  the  original 
purpose  is  fraudulent,  the  whole  may  be  avoided,  though  made 
upon  suflBcient  consideration.  And  in  like  manner,  if  any  part 
of  the  fraudulent  purpose  remain,  it  vitiates  the  whole.'*  With- 
out quoting  from  other  cases  or  attempting  further  to  reconcile 
'  them,  it  seems  to  us  there  can  be  no  question  about  the  invalidity 
of  the  deeds  of  1900  under  the  facts  proven,  some  of  which  we 
will  recall  as  reflecting  upon  this  branch  of  the  case. 

Spuck  and  Deehring  both  went  on  the  stand  and  swore  to 
circumstances  which  the  law  condemns  as  fraud  in  fact  The 
one  conveyed  and  the  other  received  these  lots  with  the  deliberate 
intent  to  do  what  the  law  pronounces  fraudulent.  Taking  them 
with  that  intention  Deehring  held  them  over  two  years  and  a 
half  under  a  deed  that  professed  that  full  consideration  had 
been  paid  for  them,  and  that  they  were  his  and  not  Spuck's.  In 
the  meantime  he  had  become  a  creditor  of  Spuck  for  nealy  half 
of  the  value  of  the  property.  He  got  that  indebtedness  paid 
in  full  and  paid  the  balance  in  cash.  Two  months  afterward 
Spuck  made  an  assignment  for  the  benefit  of  his  creditors  and 
paid  less  than  one  per  cent  to  his  other  creditors.  If  Deehring 
had  paid  full  value  at  the  time  *^*  the  property  was  originaUy 
conveyed  to  him,  the  fraudulent  intent  with  which  the  deed 
was  taken  would  still  have  made  it  void,  and  upon  what 
principle  can  it  be  said  that  although  the  conveyance  was  orig- 
inally executed  and  accepted  in  fraud,  yet  when  the  grantee 
paid  for  it  several  years  afterward  his  payment  was  bona  fide 
and  therefore  gave  it  new  life,  freed  from  the  infirmities  attach- 
ing to  a  fraudulent  instrument?  During  that  time  he  ap- 
parently checked  Snack  from  all  efforts  to  obtain  a  judgment 
— ^at  least  his  suit  was  not  brought  to  trial,  and  if  the  deed 
to  Deehring  was  bona  fide,  as  it  purported  to  be,  it  would  perhaps 
have  been  useless  for  Snack  to  get  judgment,  if  he  was  es^ 
(titled  to  it ;  and,  after  accomplishing  that  Deehring  now  claims 
jthe  property  by  paying  $450  and  surrendering  g  note  which  was 
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sot  at  the  time  worth  its  face  value,  if  we  are  to  judge  from  what 
the  other  creditors  got,  under  an  assignment  made  two  months 
later.  Under  those  circumstances  it  is  clear  that  he  could  not 
have  held  these  lots  under  the  deed  of  April,  1898,  and  can 
he  by  this  new  deed  get  any  better  title?  We  think  not.  We 
have  already  quoted  the  testimony  of  the  conveyiEmcer  as  to 
the  reasons  for  adopting  that  plan.  It  was  because  he  thought 
there  was  some  defect  in  the  deed  from  Spuck  to  Deehring. 
The  deeds  are  not  set  out  in  the  record,  and  hence  we  do  not 
know  what  the  recitals  are,  beyond  what  we  find  in  some  mem- 
oranda of  them,  which  refer  to  both  deeds  of  1900  as  "convey- 
ing the  same  property  for  recited  consideration  of  $5.**  They 
do  not  state  it  to  be  $850  as  those  of  1898  did,  which  was,  we  pre- 
sume, because  the  conveyancer  was  simply  aiming  to  correct 
the  defect  he  had  discovered,  and  for  that  reason  doubtless 
united  Mr.  and  Mrs.  Spuck  with  Mr.  and  Mrs.  Deehring  in 
the  deed  to  Mr.  Oast.  But  for  the  supposed  defect  discovered 
by  the  conveyancer,  they  would  probably  have  relied  on  the  old 
deeds — certainly  as  between  Spuck  and  Deehring  they  would 
have  been  suflBcient — Spuck  could  not  have  recovered  the  lots 
from  Deehring,  by  reason  of  his  participation  in  the  fraud,  and 
after  the  purchase  money  was  paid  him,  there  could  have  been 
no  possible  ground  for  him  to  base  any  claim  for  ^^  them. 
Therefore  Spuck  by  joining  in  the  new  deed  to  Mr.  Oast  con- 
veyed nothings  so  far  as  these  ground  rents  are  concerned,  even 
if  it  was  necessary  to  perfect  the  leasehold  title.  But  beyond  all 
that  the  suit  of  Snack  was  still  pending  and  although  Spuck 
bad  the  additional  intention  of  getting  the  purchase  money^ 
it  is  not  shown  that  his  intent  or  that  of  Deehring  to  hinder 
Snack  ever  lessened  one  particle  from  what  it  was  originally 
was,  and  the  presumption  is  that  it  still  continued  as  there  was 
so  far  as  the  record  discloses  as  much  reason  for  it  then  as 
before.  There  might  have  been  some  indication  of  repentance 
and  a  desire  to  restore  Snack  to  the  position  he  occupied  before 
the  deeds  of  1898  were  made,  if  the  property  had  been  reconveyed 
to  Spuck,  but  that  was  not  done.  The  transaction  was  in  ef- 
fect an  attempted  payment  of  the  purchase  money  named  in  the 
fraudulent  deeds,  which  in  our  opinion  could  not  confirm  them 
or  purge  them  of  the  fraud,  for,  as  we  have  said,  if  that  had 
been  paid  when  the  deeds  of  1898  were  made,  they  would  still 
have  been  fraudulent  by  reason  of  the  intent  to  hinder  Snack. 
In  the  new  deeds  five  dollars  was  named  as  the  consideration, 
and  the  only  instruments  where  the  consideration  of  $850  is 
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mentioned  are  those  of  1898.     Spnck  and  Deehring  thus  under- 
took to  convey  to  a  third  party  a  title  not  only  tainted  with 
fraud,  but  up  to  that  time  admitted  to  be  so  held  as  to  make 
it  fraudulent,  with  the  understanding  that  it  should  imme- 
diately be  conveyed  to  Deehring  and  his  wife.    If  Deehting  had 
conveyed  that  title  without  having  Spuck  to  unite  in  the  deed, 
with  the  understanding  that  it  should  at  once  be  reconveyed  to 
him  and  his  wife,  it  certainly  could  not  be  pretended  that 
he  would  thereby  have  acquired  any  better  title  than  he  had 
under  the  deeds  of  1898,  and  how  can  the  fact  that  Spuck 
united  in  it  give  the  transaction  any  validity  ?    If  Mrs.  Deehring 
had  been  a  bona  fide  purchaser  for  value,  without  any  knowl- 
edge of  the  prior  transaction,  there  might  be  some  ground  for 
'Contending  that  her  interest  could  not  be  reached^  but  the 
proof  shows  that  the  cash  paid  was  Deehring's  money,  which 
Le  had  deposited  in  bank  in  the  joint  names  of  himself  and 
wife^  and  the  note  used  in  part  payment  was  his. 

^**  We  have  not  thoughtl  it  necessary  to  dwell  on  the  fact  that 
Mrs.  Deehring  was  the  daughter  of  Spuck;  or  to  discuss  the 
probabilities  of  knowledge  by  her  and  her  husband  of  Spuck's 
financial  condition,  although  they  are  circumstances  proper  to 
be  considered  with  the  other  facts.  Nor  have  we  discussed 
the  use  of  the  money  paid  by  Deehring  to  Spuck.  If  the 
appellees  actually  received  $143  of  the  $400  borrowed  from 
Deehring,  when  the  note  was  given  in  1899,  as  appellants  con- 
tended, that  fact  cannot  reflect  on  this  question.  It  is  not 
pretended  that  the  appellees  knew  how  Deehring  was  holding 
the  property,  or  that  they  ever  had  the  slightest  reason  to  sup- 
pose that  Spuck  had  borrowed  any  money  from  him.  They  re- 
ceived none  of  the  cash  payment  of  $450,  although  considerably 
more  than  h^f  of  Spuck^s  indebtedness  was  due  to  thenu  Nor 
will  we  attempt  to  point  out  all  the  different  ways  by  which  the 
appellees  and  other  creditors  have  probably  been  injured  by 
the  conduct  of  these  parties — one  is  sufficient.  In  July,  1900, 
the  appellees  employed  counsel  to  examine  the  records.  He  re- 
ported that  Spuck  had  no  real  property,  so  far  as  he  could 
find — ^that  he  had  owned  two  ground  rents  which  he  conveyed 
to  Haas  on  January  11,  1898.  If  the  deeds  of  1898  had  not 
been  made  and  on  December  19,  1900,  Spuck  had  conveyed  the 
lots  to  his  son  in  law,  Deehring,  is  it  not  probable  that  when 
he  made  the  deed  of  trust,  less  than  two  months  after  that  date, 
the  appellees  or  some  of  the  creditors  would  have  investigated 
the  transaction?    If  they  had  done  so  they  might  at  least  have 
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avoided  the  preference  Deehring  obtained  for  the  $400  debt 
Spuck  owed  him,  but  when  they  found  the  transfers  of  1898, 
which  recited  a  proper  consideration,  they  were  easily  misled 
by  them;  and  if  the  deeds  of  December,  1900,  were  apparently 
made  to  correct  errors  they  would  not  suggest  any  fraud  in 
the  original  transaction,  even  if  the  records  had  been  again 
examined  which  would  have  seemed  useless.  But  this  only 
illustrates  how  such  fraudulent  transactions  do  in  fact  injure 
creditors,  and  therefore  how  proper  it  is  for  courts  to  strilre 
them  down  when  the  circumstances  justify  it. 

***  We  are  of  opinion  that  by  reason  of  the  facts  disclosed  in 
this  record  the  court  below  was  right  in  declaring  all  of  the 
deeds  fraudulent  and  void,  as  against  the  appellees.  The  de- 
cree provides  for  the  sale  "of  the  two  ground  rents,'^  and 
therefore  the  leasehold  interest  of  Mr.  Deehring  was  not  in- 
tended to  be  affected  by  it.  That  interest  should  not  be  sold, 
and  understanding  that  to  be  the  meaning  of  the  decree,  we 
will  a£5nn  it. 

Decree  affirmed,  the  appellants  to  pay  the  costs. 


//  a  Conveyance  is  actually  fraudulent  as  to  existing  creditors,  and 
merely  colorable,  and  the  property  is  held  in  secret  trust  for  the 
grantor  who  is  permitted  to  use  it  as  his  own,  it  will  be  set  aside 
at  the  instance  of  subsequent  creditors:  Brundage  v.  Cheneworth,  101 
Iowa,  256,  63  Am.  8t.  Bep.  382,  70  N.  W.  211.  Other  cases  discussinsr 
the  right  of  subsequent  creditors  to  attack  fraudulent  transfers  are: 
Quimby  v.  WiUiams,  67  N.  H.  489,  68  Am.  St.  Rep.  685,  41  Atl.  862; 
Lander  v.  Ziehr,  150  Mo.  403,  51  8.  W.  742,  73  Am.  St.  Bep.  456, 
and  eases  cited  in  the  cross-reference  note  thereto;  Ames  v.  Dorrah, 
76  Miss.  187,  71  Am.  St.  Rep.  522,  23  South.  768;  Cole  v.  Brown, 
114  Mich.  396,  68  Am.  St.  Bep.  491,  72  N.  W.  247;  Rudy  v.  Austin, 
56  Ark.  73,  35  Anu  St.  Rep.  85,  19  S.  W.  Ill;  monographic  note  to 
Hagerman  v.  Buchanan,  14  Am.  St.  Rep.  750-754.  As  to  whether  a 
•OBTeyance  may  be  purged  of  fraud  and  thereby  given  validity,  see 
Caldwell  ▼.  Walker,  76  Miss.  879^  71  Am.  St.  Rep.  545,  25  South.  929. 
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BOAED  OF  SUPEEVISOBS  v.  TODD. 

[97  Md.  247,  54  Atl.  963.] 

CONSTITUTIONAL  LAW— Judiciary,  ImposliLg  Political 
Duties  Upon^^A  statute  providing  that  whenever  as  manj  voters  of 
a  county  as  represent  one-half  of  the  votes  cast  at  the  last  election 
for  governor  shall  petition  the  circuit  court  to  submit  the  question  of 
granting  liquor  licenses  at  the  next  congressional  election,  the  court 
shall  issue  an  order  to  the  sheriff  for  an  election  on  that  question, 
requires  the  court  to  perform  nonjudicial  duties,  and  offends  con- 
stitutional provisions  that  the  three  branches  of  the  government  shall 
be  kept  sepnrate,  and  that  no  judge  shall  hold  any  other  political 
trust  or  employment,     (p.  443.) 

Alonzo  L.  Miles,   Joseph   N".   Ulman,   Samuel   J.  Harman, 
Samuel  B.  Douglass  and  Miles  &  Stanford^  for  the  appellants. 

John  H.  Handy  and  Elmer  H.  Walton,  for  the  appellees. 


JONES,  J.  The  act  of  assembly  of  1896,  chapter  195,  a 
public  local  law  of  Wicomico  county,  enacted  in  its  first  section 
"that  whenever  such  of  the  registered  qualified  voters  of  Wi- 
comico coimty,  or  of  any  election  district,  city  or  town  thereof, 
as  constitute  one-half  of  all  the  votes  cast  for  aU  of  the  candi* 
dates  for  governor  at  the  last  election  in  said  county,  or  in  an 
election  district,  city  or  town  thereof,  shall  petition  the  circuit 
court  for  said  coimty  for  the  submission,  at  the  next  regular 
congressional  election  held  in  said  county  of  the  question  of 
granting  or  not  granting  any  license  for  the  sale  of  intoxicat- 
ing liquors  for  beverages  therein,  the  said  circuit  court  abaJJ^ 
within  ten  days  after  the  receipt  of  said  petition,  issue  an  order 
for  an  election  on  this  question  to  the  sheriflE  of  the  county, 
whose  duty  it  shall  be  to  give  the  same  notice  and  perform  ail 
other  acts  required  of  him  for  the  holding  of  elections  under 
the  election  law  of  this  state,  and  subject  to  like  penalties  in 
case  of  his  default  in  his  performance  of  said  duties/' 

The  second  section  enacts  "that  such  election  shall  be  held 
and  conducted  under  the  provisions  of  the  election  law  appli- 
cable to  the  said  county."  The  third  section  provides  that  after 
an  election  so  held  there  shall  be  no  other  such  election  within 
four  years.  The  fourth  section  provides  how  the  question  thua 
to  be  submitted  to  vote  shall  be  indicated  on  the  ballots;  how 
the  preference  of  the  voters  upon  the  question  is  to  be  made 
to  appear  and  be  ascertained ;  how  the  ballots  are  to  be  counted 
and  canvassed  in  respect  to  this  question ;  how  the  result  of  the 
Toting  is  to  be  certified;  and  how  notice  is  to  be  given  of  the 
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result  in  case  it  shall  "appear  that  the  majority  of  the  votes 
cast  is  against  the  sale  of  intoxicating  liquors  for  beverages." 
The  succeeding  sections  of  the  law  in  question  are  provisions 
for  carrying  into  eflfect  the  prohibition  of  the  sale  of  intoxicat- 
ing liquors  for  beverages  in  the  county,  election  district,  city 
or  town  as  the  case  may  be,  according  to  the  submission  made 
in  respect  to  locality,  when  it  appears  that  a  majority  of  the 
votes  cast  upon  "the  question  of  granting  or  not  granting  any 
license  for  the  sale  of  intoxicating  liquors,"  etc.,  is  against  the 
granting  of  such  license. 

^•^  This  case  arises  under  this  law  and  originated  in  a  petition 
for  the  writ  of  mandamus  filed  in  the  court  below  on  the  twenty- 
fourth  day  of  October,  1902,  by  the  appellees,  George  W.  Todd 
and  William  A.  Crew,  against  the  appellants,  in  whjch  it  is  al- 
leged that  the  petitioners  "together  with  four  hundred  and  forty 
(440)  other  voters  and  residents"  of  the  ninth  election  district 
of  Wicomico  county,  on  the  eighteenth  day  of  October,  1902, 
presented  to  the  circuit  court  for  that  county  a  petition  verified 
by  affidavit  praying  the  court  "to  submit  to  the  voters  of  said 
district  the  question  of  granting  or  not  granting  any  license 
for  the  sale  of  intoxicating  liquors  for  beverages  therein  .... 
in  pursuance  of  the  provisions  contained  in  section  1  of  chapter 
195  of  the  acts  of  assembly  of  Maryland  of  1896";  that  upon 
"the  hearing  of  said  petition  and  tiie  motion  of  the  objectors 
thereto"  the  said  court  passed  the  following  order:  "No  suf- 
ficient cause  to  the  contrary  having  been  shown  it  is  this  twenty- 
third  day  of  October,  1902,  ordered  by  the  circuit  court  for  Wi- 
comico county,  Maryland,  that  in  pursuance  of  section  1,  chapter 
195  of  the  acts  of  1896,  the  sheriff  of  Wicomico  county,  Mary- 
land, shall  submit  to  the  voters  of  the  ninth  election  district  of 
Wicomico  county  the  question  of  granting  or  not  granting 
licenses  for  the  sale  of  intoxicating  liquors  for  beverages  in 
said  district  and  the  clerk  is  hereby  directed  to  serve  a  copy 
of  this  order  on  the  said  sheriff  of  Wicomico  county  immedi- 
ately ;  that  in  pursuance  of  said  order  the  sheriff  on  the  twenty- 
fourth  day  of  October,  1902,  notified  the  county  commissioners 
of  said  county  and  on  said  day  the  county  commissioners  noti- 
fied the  supervisors  of  election  of  said  county;  but  said  su- 
pervisors refused  "to  advertise  the  question"  and  were  "pre- 
paring the  official  ballots  to  be  used  in  said  district  without  any 
provision  for  the  submission  of  the  aforesaid  question  to  the 
voters."  It  is  then  prayed  that  the  writ  be  issued  "directed 
to  the  said  supervisors  of  election  of  Wicomico  county,"  who 
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are  the  appellants  here,  "commanding  them  to  advertise  said 
question^  and  to  prepare  the  official  ballots  to  be  used  in  the 
ninth  district  of  Wicomico  county — at  the  election  to  be  held 
on  November  4,  1902,  in  accordance  with  the  provisions  of  sec- 
tion 4  of  said  diapter  195  of  the  acts  of  1896.'* 

^^^  Upon  this  petition  the  court  below  passed  an  order  that 
cause  be  shown  immediately  by  the  appellants  why  the  writ  of 
mandamus  should  not  issue.  On  the  same  day  that  this  order 
was  passed  the  appellants  filed  their  answer  in  which  they  ad- 
mitted the  allegations  of  fact  in  the  petition  and  rested  their 
refusal  to  advertise  the  question  of  granting  or  not  granting 
licenses  for  the  sale  of  liquor  and  to  place  such  question  upon 
the  ballots  at  the  approaching  election  as  set  out  and  stated 
i  in  the  petition  upon  the  ground  that  the  act  of  1896,  chapter 
.  195,  is  unconstitutional  and  void;  that  if  not  unconstitutional  it 
is  in  conflict  with  the  provisions  of  chapter  202  of  the  act  of 
«  1896  from  which  the  appellants,  as  supervisors  of  elections 
J[  derived  all  of  their  powers  and  authority  over  elections  in  said 
county;  and  that  by  section  47  of  the  said  chapter  202  of  the 
act  of  1896,  *'all  questions  of  local  concern  which  are  to  be 
submitted  for  approval  to  the  vote  of  the  people*'  of  a  county 
must  be  certified  to  the  board  of  supervisors  of  elections  by 
the  county  commisioners  of  the  county  not  less  than  thirty 
days  before  the  election  at  which  such  question  is  to  be  sub- 
mitted; and  that  the  question  of  granting  or  not  granting  any 
license  for  the  sale  of  intoxicating  liquors  in  the  ninth  election 
district  of  Wicomico  county  had  not  been  so  certified  thirty 
days  before  the  election  as  a  question  to  be  submitted  for  ap- 
pro vaL  The  appellees  demurred  to  the  answer;  and  upon  bear- 
ing the  court  on  the  same  day  the  answer  was  filed,  October  24^ 
1902,  ordered  the  writ  of  mandamus  to  issue  as  prayed.  From 
such  order  this  appeal  was  taken. 

In  the  view  we  take  of  this  case  the  ground  of  defense  first 
set  up  in  the  answer  of  the  appellants  against  the  application 
for  mandamus  is  sufficient  to  dispose  of  tiie  case  upon  this  ap- 
peal and  it  will  be  unnecessary  to  consider  any  other.  We 
think  it  advisable  to  dispose  of  it  upon  this  ground  because 
future  litigation  under  the  law  in  question  will  thus  be  avoided. 
The  legislature  has  seen  fit  to  prescribe  as  a  condition  for  the 
law  (chapter  195  of  the  act  of  1896),  being  called  into  exist* 
ence  and  put  into  operative  effect,  that  an  application  shall  be 
made  to  the  circuit  court  for  Wicomico  county  for  a  submission 
of  the  question  of  the  adoption  of  the  law,  to  the  voters 
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of  the  coTmty  or  of  a  town  or  election  district  of  the  county 
as  the  case  may  be;  that  the  said  court  shall  order  the  submis- 
sion of  such  question  to  a  vote  upon  conditions  prescribed;  and 
that  upon  the  vote  being  had  a  majority  of  the  votes  of  the 
locality  to  be  affected,  according  to  the  submission,  shall  appear 
to  be  in  favor  of  putting  the  law  into  operation.  The  existence 
of  the  law  with  operative  effect  is  made  to  depend  upon  the 
observance  of  these  prescribed  proceedings,  the  initial  step  in 
which  is  the  application  to,  and  the  order  from,  the  circuit  court 
for  the  submission  of  the  question,  whether  the  law  shall  be 
put  into  effect,  to  the  voters  within  the  territorial  limits  to  be 
affected. 

The  question  raised  is  as  to  the  validity  of  this  legislation. 
The  inquiry  as  to  this  is  whether  it  is  within  the  constitutional 
power  of  liie  legislature  to  impose  upon  the  judiciary,  or  in- 
vest them  with,  a  function  of  this  character,  and  whether  the 
judiciary  in  the  attempt  to  discharge  such  a  function  are  not 
acting  without  constitutional  warrant.  In  making  this  inquiry 
we  are  not  dealing  with  any  question  of  expediency  or  policy; 
nor  can  we  have  regard  to  the  question  whether,  in  the  par- 
ticular instance,  the  legislature  has  prescribed  a  course  of 
proceeding  best  adapted  to  the  accomplishment  of  a  laudable 
object  The  public  policy  involved  in  the  inquiry  Is  deter- 
mined and  fixed  in  our  Bill  of  Bights  and  the  constitution — 
the  fundamental  law;  and  we  are  limited  to  the  question  of 
constitutional  power.  As  was  said  in  the  case  of  Thomas  v. 
Owens,  4  Md.,  at  page  226,  "under  our  system  of  government 
its  powers  are  wisely  distributed  to  different  departments;  eacli 
and  all  are  subordinate  to  the  constitution,  which  creates  and 
defines  their  limits;  whatever  it  commands  is  the  supreme  and 
uncontrollable  law  of  the  land.''  This  distribution  of  the  powers 
of  our  state  government  was  declared  in  our  original  Bill  of 
Bights  accompanying  the  constitution  of  1776  in  this  language : 
*Trhat  the  legislative,  executive  and  judicial  powers  of  govern- 
ment ought  to  be  forever  separate  and  distinct  from  each  other'' : 
BiU  of  Bights  1776,  art.  6. 

**  There  are  a  number  of  decisions  of  this  court  having  ref- 
erence to  this  article  of  the  Bill  of  Bights  sanctioning  its  wis- 
dom and  enforcing  practically  the  principle  involved  in  tiie 
declaration.  Only  those  which  may  have  more  immediate  ref- 
erence to  the  case  at  bar  need  be  referred  to.  Among  those 
which  arose  xmder  the  constitution  of  1776  is  that  of  State  v. 
Chase^  5  Har.  &  J.  297,  in  which  Judge  Buchanan,  in  the 
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course  of  his  opinion^  says:  ''New  judicial  duties  may  often  be 
unnecessarily  imposed^  and  seryices,  not  of  a  judicial  nature, 
may  sometimes  be  required.  In  the  latter  case^  a  judge  ia  un- 
der no  legal  obligation  to  perform  them''  which  was  to  say  that 
the  opinion  of  the  court  was  that  duties,  ''not  of  a  judicial 
nature,''  could  not  legally  and  constitutionally  be  imposed  upon 
the  courts  or  the  judges. 

In  the  subsequent  constitutions  adopted  in  this  state  in  1851, 
1864  and  1867  the  declaration,  which  has  been  quoted  from 
the  Bill  of  Bights  of  1776,  has  been  incorporated,  and  empha- 
sized by  adding  thereto  this  language  of  exclusion  "and  no  per- 
son exercising  the  functions  of  one  of  the  departments  shall  as- 
sume or  discharge  the  duties  of  any  other":  Art.  6,  Bill  of 
Bights,  Const.  1851,  art  8  in  each  of  the  constitutions  of  1864 
and  1867.  And  in  each  of  these  subsequent  constitutions  there 
is  this  further  declaration,  "no  judge  shall  hold  any  other  of- 
fice, civil  or  military,  or  political  trust  or  employment  of  any 
kind  whatsoever  under  the  constitution  and  laws  of  this  state 
or  of  the  United  States  or  any  of  them" :  Art.  30,  Bill  of  Bights, 
1851,  art.  33  in  each  of  the  constitutions  of  1864  and  1867. 

The  force  of  the  opinion  of  the  court  speaking  through  Judge 
Buchanan  in  case  of  State  v.  Chase,  5  Har.  &  J.  297,  is  enhanced, 
therefore,  not  only  by  the  subsequent  more  emphatic  declara- 
tions of  the  fundamental  law  in  reference  to  the  separation  of 
the  powers  of  government  but  by  the  express  inhibition  against 
the  exercise  by  a  judge  of  any  other  "political  trust  or  em- 
ployment whatsoever."  It  would  seem  thus  to  be  made  evi- 
dent in  our  fundamental  law  that  the  policy  and  intent  of  that 
law  is  that  the  courts  and  judges  provided  for  in  our  system 
*®*  shall  not  only  not  be  required  but  shall  not  be  permitted  to 
exercise  any  power  or  to  perform  any  trust  or  to  assume  any 
duty  not  pertaining  to  or  connected  with  the  administering  of 
the  judicial  fimction;  and  that  the  exercise  of  any  power  or 
trust  or  the  assumption  of  any  public  duty  other  than  such  as 
pertain  to  the  exercise  of  the  judicial  function  is  not  only  with- 
out constitutional  warrant  but  against  the  constitutional  man- 
date in  respect  to  the  pibwers  they  are  to  exercise  and  the 
character  of  duties  they  are  to  discharge.  In  accord  with  this 
are  recent  decisions  of  this  court.  In  the  case  of  Bobey  v. 
Prince  George's  County,  92  Md.  150,  48  Atl.  48,  a  statute  which 
required  the  judges  of  the  circuit  court  to  approve  the  accounts 
of  certain  county  ofiScers  before  payment  of  the  same  by  the 
county  commissioners  was  held  unconstitutional  as  to  this  re« 
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quirement  because  it  imposed  on  fhe  judges  a  nonjudicial  duty. 
For  the  same  reason  in  the  case  of  Beasly  v.  Bidout^  94  Md. 
641,  52  Atl.  61,  a  statute  that  imposed  upon  the  judges  of  the 
circuit  court  the  duty  of  appointing  members  of  a  board  of 
fisitors  for  the  county  jail  of  Anne  Arundel  county  was  pro- 
nounced unconstitutional. 

Therefore  to  test  the  constitutionality  of  the  law  here  in 
question  in  respect  to  the  duty  assigned  by  it  to  the  circuit 
court  we  have  only  to  inquire  whether  the  duty  so  assigned 
to  the  court  is  a  judicial  duty.  It  is  quite  unnecessary  to  un- 
dertake to  define  here  the  essential  qualities  of  a  judicial  act 
or  to  prescribe  the  precise  limits  to  be  observed  by  the  legis* 
lative  branch  of  the  government  in  assigning  duties  to  the 
judiciary.  Such  attempt  could,  in  its  results,  only  be  mis- 
leading and  confusing.  It  would  not  be  practicable  to  lay 
down  a  rule  for  aU  cases;  and  it  would  be  inappropriate  that 
the  courts  should  undertake  to  do  this.  It  is  only  necessary 
in  this  case  to  say  that  counting  the  names  upon  a  petition, 
ascertaining  whether  the  names  appended  thereto  are  those 
of  voters  at  the  last  election  for  governor,  and  ordering  an 
election,  is  not  a  judicial  function,  is  a  proposition  that  would 
seem  to  be  too  plain  to  need  argument  to  enforce  it  The 
order  which  by  the  statute  here  under  consideration  the  court 
**  is  required  to  pass  is  not  to  be  the  result  of  any  judicial 
inquiry.  It  is  not  to  be  passed  in  the  course  of,  or  in  connec- 
tion with,  any  judicial  proceeding.  It  is  not  to  be  made  as 
preparatory  or  preliminary  to  the  bringing  of  any  matter 
within  the  judicial  cognizance;  nor  as  a  means  necessary  or 
appropriate  to  aid,  in  any  way,  the  efficient  and  appropriate 
exercise  of  the  judicial  function.  In  short,  there  is  no  view 
in  which  the  duty  to  pass  the  order,  required  by  the  statute, 
presents  itself  as  a  judicial  act.  In  assuming  the  duty  to  pass 
the  order  in  question,  therefore,  the  court  assumes  a  political 
trust  or  duty  distinct  from  its  constitutional  duty  as  a  court. 
Again,  if  the  court  can  be  required  to  take  one  step  in  pro- 
ceeding to  hold  an  election  for  the  object  indicated  in  the  stat- 
ute in  question,  or  for  such  other  purpose  as  the  legislature, 
within  its  powers,  may  see  fit  to  order  an  election,  why  may 
Dot  aU  the  duties  in  connection  with  the  holding  of  such  elec- 
tion be  devolved  upon  the  courts.  Why  may  they  not  be 
required  to  name  time  and  place  of  holding  such  election,  ap- 
point the  judges  and  clerks  of  election,  canvass  the  votes  and 
declare  and  certify  results?    The  initial  step  in  holding  such 
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elections  would  be  no  more  judicial  in  its  character  than  all 
the  other  necessary  proceedings  therein.  It  is  not  reasonable 
to  impute  to  the  fundamental  law,  in  view  of  the  declarations 
therein  heretofore  noticed^  an  intention  to  make  the  courts 
subject  to  have  devolved  upon  them  duties  so  distinct  from 
those  pertaining  to  the  exercise  of  the  judicial  function,  and 
which  could  be  imposed  to  such  an  extent  as  to  seriously  in- 
terfere with  the  efficient  discharge  of  the  duties  of  the  judi- 
cial oiUce.  This  being  so,  the  provision  of  the  act  of  1896, 
chapter  195,  which  requires  of  the  circuit  court  for  Wicomico 
county  the  duty  of  ordering  elections  as  therein  prescribed  is 
repugnant  to  tiie  constitution  and  Bill  of  Bights  and  there- 
fore void.  As  these  elections,  by  the  terms  of  the  act,  must 
depend  upon  the  orders  from  the  circuit  court  the  act  must 
fail. 

No  reference  has  been  made  to  authorities  or  precedents  in 
other  states  among  which  there  is  more  or  less  conflict  as  to 
^^  the  questions  herein  considered.  It  is  sufficient  that  the 
views  expressed  and  the  conclusions  reached  seem  to  be  the  logi- 
cal and  inevitable  consequence  of  the  principles  embodied  in  our 
organic  law,  and  of  our  decisions  expounding  them.  As  au- 
thorities, however,  maintaining  similar  views  in  analogous  cases 
we  may  refer  to  Dickey  v.  Hurlbut,  6  Cal.  343,  and  Case  of 
Supervisors  of  Election,  114  Mass.  249, 19  Am.  Eep.  341. 

As  a  result  of  our  views  we  must  reverse  the  order  of  the 
circuit  court  for  Wicomico  coimty  from  which  the  appeal  in 
this  case  was  taken. 

Order  reversed  with  costs  to  the  appellants. 


A  Statute  of  MasBachnsetts  directing  tlie  jnsiieeB  of  the  sapreme 
eonrt  to  appoint  supervisors  of  election  has  been  held  nnconatitutionalf 
becanse  that  duty  is  not  a  judicial  function:  Case  of  Snpervisora  of 
Election  114  Mass.  247,  19  Am.  B^.  841. 
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CONNECTICUT     FIEE     INSUEANCB     COMPANY     v. 

COHEN. 

[97  Md.  294,  55  Atl.  675.] 

7IBE  IKST7BAN0E — ^Mlscondact  of  Appraiser. — ^When  the 
amoimt  of  a  loes  ia  submitted  to  appraisement,  an  appraiser  is  not 
the  agent  of  the  party  nominatinor  him,  so  that  he  can,  withont  the 
co-operation  or  connivance  of  that  party,  deprive  him  of  the  fruits 
of  his  insurance  by  inaction  or  bad  faith,     (p.  448.) 

FIBB  INSUBAKOE — ^Misconduct  of  Appraiser. — ^The  fact  that 
an  appraisement  of  the  amount  of  loss  is  defeated  by  the  appraiser 
nominated  by  the  insured  does  not  necessarily  bar  his  right  to  sue  on 
tbe  policy;  it  is  sufficient  to  such  right  that  the  failure  of  the  ap- 
praisement was  without  fault  on  the  part  of  the  insured,  and  for  that 
purpose  it  is  unnecessarv  to  ascertain  that  the  insurer  was  the  cause 
of  the  failure,     (p.  450.) 

Geoige  Whitelock  and  Jolm  B.  Deming,  for  the  appellant 
Jacob  J.  H.  Mitnick  and  Charles  F.  Harlej,  for  the  appellee. 


SCHMUCKEE,  J.  This  is  an  appeal  from  a  judgment 
of  the  Baltimore  City  court  in  favor  of  the  appejlee  in  an  action 
of  assumpsit  against  the  appellant  company  on  a  policy  of  fire 
insurance.  The  policy  is  in  the  standard  form,  insuring  to 
the  extent  of  two  thousand  dollars  merchandise  located  in  the 
appellee's  store  in  Baltimore  City.  It  contains  the  usual  clause 
providing  that  in  the  event  of  a  loss  by  fire  to  the  insured 
goods  and  a  disagreement  as  to  the  amount  of  the  loss  it  shall 
be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  the  company  each  selecting  one,  the  two  so 
chosen  to  first  select  an  umpire  and  the  appraisers  then  to  eFti« 
mate  and  appraise  the  loss^  and  failing  to  agree  to  submit  their 
differences  to  the  umpire,  the  award  in  writing  of  any  two  to 
determine  the  amount  of  tiie  loss. 

*®®  The  policy  further  provides  that  the  loss  shall  not  become 
payable  until  sixty  days  after  due  notice  and  proof  "includ- 
ing an  award  by  appraisers  when  appraisal  has  been  required'' 
and  that  "no  suit  or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or  equity 
Tmtil  after  full  compliance  by  the  insured  with  all  the  foregoing 
requirements  nor  unless  commenced  within  twelve  months  next 
after  the  fire.*' 

The  insured  goods  were  damaged  by  fire  on  August  26,  1901, 
while  the  ipoUcj  was  in  full  force.  A  disagreement  as  to  the 
amount  of  loss  caused  by  it  having  arisen  between  the  appellee 
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praiser  Albert  H.  likes  upon  a  suitable  umpire  in  accordance 
with  said  agreement  then  the  yerdict  of  the  jury  must  be  for 
the  defendant. 

These  two  prayers  plainly  present  Hie  proposition  that  an 
appraiser^  named  in  such  an  agreement  as  appears  in  this  rec- 
ord, is  to  be  regarded  as  the  agent  of  the  party  who  nominated 
him  in  so  far  at  least  that  he  can,  without  the  co-operation  or 
connivance  of  that  pariy,  deprive  him  of  the  entire  fruits  of  his 
insurance  by  pursuing  a  policy  of  inaction  or  bad  faith  in  per- 
forming the  duties  of  the  appraisement.  To  that  proposition 
we  cannot  give  our  assent.  It  is  fundamental  to  Hie  concep- 
tion of  such  an  appraisement,  which  is  in  effect  an  arbitration, 
that  the  persons  selected  to  make  it  should  be  free  from  the 
control  or  direction  of  the  respective  parties  whose  interests 
have  been  confided  to  them  and  should  act  independently  and 
upon  their  own  judgment.  If  it  could  be  shown  that  an  ap- 
praisement *®^  had  been  arrived  at  through  pressure  or  control 
exercised  over  the  appraisers  or  any  of  them  by  one  of  the  par- 
ties to  the  submission  that  fact  would  be  sufficient  to  avoid  the 
appraisement.  This  is  equally  true  whether  an  entire  contro- 
versy is  covered  by  the  arbitration  or,  as  in  the  present  case, 
only  a  single  element  of  it  is  submitted  for  determination.  It 
being  thus  the  duty  of  the  parties  to  the  submission  to  abstain 
from  all  interference  with  the  appraisers  it  would  be  manifestly 
unjust,  when  they  have  observed  such  abstinence,  to  hold  them 
responsible  for  the  negligence  or  misconduct  of  the  appraisers. 
In  order  to  defeat  the  rights  of  a  party  to  a  submission  to  an 
appraisement  by  reason  of  the  conduct  of  the  appraiser  the 
evidence  should  connect  the  party  himself  with  that  conduct. 
The  legal  principles  involved  in  this  case  have  already  been 
passed  upon  by  this  court  in  Caledonian  Ins.  Co.  t.  Traub, 
which  three  times  has  been  before  us,  in  80  Md.  214,  30  AtL 
904,  83  Md.  533,  36  Atl.  13,  and  86  Md.  86,  37  Atl.  782.  The 
policy  of  insurance  which  formed  the  subject  of  that  suit  was 
similar  in  its  terms  to  the  one  now  under  consideration  and 
contained  a  like  provision  for  an  appraisement  of  the  amount  of 
loss  in  case  of  a  fire.  After  a  fire  had  occurred,  appraisers  to 
determine  the  amount  of  loss  were  appointed,  under  that  pro- 
vision, and  they  selected  an  umpire,  and  the  three  had  pi^y 
done  their  work  when  the  appraiser  who  had  been  nominated 
by  the  assured  withdrew  without  any  apparent  good  reason.  The 
other  appraiser  and  the  umpire  then  completed  the  appraise- 
ment.   It  therefore  became  necessary  for  the  court  to  paas 


June,  1903.]    Connecticut  Fire  Inb.  Co.  v.  Cohen.  449 

upon  the  eflfect  and  legal  consequences  of  the  provisions  of  the 
policy  relating  to  an  appraisement.  The  appraisement  in  that 
case  was  held  to  be  not  binding  on  the  parties  because  it  had 
not  been  made  in  accordance  with  the  stipulations  of  the  policy^ 
which  contemplated  joint  action  by  both  appraisers  at  every 
stage  of  the  arbitration,  the  umpire  having  had  no  authority  to 
act  except  where  they  differed  in  their  estimates.  In  the  court's 
opinion  in  that  case  in  83  Md.  633,  it  is  said :  "The  withdrawal 
of  the  appraiser  appointed  by  the  insured  without  any  apparent 
good  reason  and  with  no  explanation  except  such  as  is  given  by 
the  telegram  •^  above  mentioned  ought  to  have  been  the  sub- 
ject of  an  inquiry  by  the  jury.  It  ought  to  have  been  left  to 
them  to  determine  whether  the  failure  of  the  appraisement  was  io 
any  way  caused  by  the  agency  or  procurement  of  the  insured. 
....  On  the  hypothesis  that  Eeinhart  (the  withdrawing  ap- 
praiser) was  their  agent  they  would  be  responsible  for  his  ac- 
tion, and  if  it  caused  the  failure  of  the  appraisement,  there  can 
be  no  recovery  in  this  suit.  Because  this  inquiry  was  not  sub- 
mitted to  the  jury  in  any  of  the  plaintiff's  prayers,  the  judgment 
must  be  reversed.  If  the  appraisement  failed  without  the  fault 
of  the  insured  the  failure  would  not  be  an  impediment  to  their 
right  of  recovery  if  they  could  maintain  their  suit  upon  other 
grounds." 

The  law  as  thus  stated  was  affirmed  when  the  case  was  here 
for  the  last  time  in  86  Md.  86,  37  AtL  782,  the  court  then  pre- 
facing its  opinion  with  the  statement  that:  ''On  the  former 
appeals  the  law  of  the  case  was  fully  discussed  and  finally  set- 
tled and  there  are  but  few  new  questions  presented  for  decision 
now/'  The  appellant  contends  that,  notwithstanding  this  dis- 
tinct affirmance  of  the  court's  reasoning  and  conclusions  in  the 
former  appeals,  the  opinion  in  86  Maryland  must  be  regarded  as 
having  modified  the  law  because  of  the  presence  in  that  opinion 
of  the  statement:  ''Though  it  would  have  been  undoubtedly 
competent  for  the  appellant  to  show  that  the  failure  of  the  ap- 
praisers or  arbitrators  to  reach  a  conclusion  was  due  to  the 
misconduct  or  bad  faith  of  the  appellees  or  their  agent  Bein- 
hart  or  their  appraiser  Bosenfeld."  Although  that  expression, 
apart  from  its  context,  apparently  gives  color  to  the  appellant's 
contention,  it  must  be  observed  that  it  was  used  in  affirming 
the  action  of  the  lower  court  in  withholding  from  the  jury 
certain  interrogatories,  which  the  appellants  sought  to  require 
them  to  answer,  because  there  was  no  evidence  in  the  case 
"which  could  possibly  furnish  the  jury  with  an  answer  to  them.'* 

St.  B«p.,  YoL  99—29 
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The  ezpression  as  thus  used  was  not  necessary  to  the  determina- 
tion of  that  matter^  and  it  was  not  intended  to  reverse  or  modify 
the  full  and  deliberate  expressions  used  in  the  opinion  upon 
the  former  appeal  defining  the  effect  upon  the  '^  rights  of  the 
insured  of  a  failure  to  complete  an  appraisement^  without  his 
fault.  We  regard  the  propositions  asserted  in  the  opinion  in 
83  Maryland  in  Traub's  case,  as  conclusive  of  the  present  appeal, 
in  so  far  as  to  require  us  to  hold  that  unless  the  jury  were 
satisfied  from  the  evidence  in  the  case  that  the  failure  or 
abandonment  of  the  appraisement  was  caused  by  the  fault  of 
the  appellee,  it  constituted  no  impediment  to  his  right  to  re- 
cover. The  rejected  prayers  of  the  defendant  failed  to  submit 
that  question  to  the  jury  and  were  for  that  reason  properly 
rejected. 

The  conclusions  which  we  have  reached  in  the  case  now  under 
consideration  and  in  Traub's  case  are  not  in  conflict  with 
,  the  weight  of  authority  elsewhere.  The  cases  all  agree  that 
when  the  policy  provides  for  ascertaining  the  amount  of  loss 
by  appraisement,  both  the  insured  and  tibe  insurer,  who  have 
submitted  the  amount  of  a  loss  to  appraisement,  must  act  in 
good  faith  and  each  must  do  his  part  to  have  the  appraise- 
ment completed,  but  only  one  case,  so  far  as  we  are  informed, 
has  held  ^t  the  failure  of  an  appraisement  through  the  con- 
duct of  the  appraisers,  without  the  fault  of  the  insured,  inter- 
posed any  impediment  to  his  right  to  recover  on  his  policy. 
Ordinarily,  the  insured  does  his  part  toward  the  suecess  of  the 
appraisement  by  uniting  in  good  faith  in  the  selection  and  ap- 
pointment of  tiie  appraisers  and  furnishing  them  all  needed 
facilities  and  opportunities  for  the  inspection  and  examination 
of  the  insured  property  and  the  ascertsdnment  of  its  value,  and 
then  abstaining  from  all  attempts  to  influence  or  interfere  with 
them  in  the  discharge  of  their  duty. 

In  a  number  of  cases  cited  by  the  appellant  the  insured  waa 
held  entitled  to  recover  on  his  policy  in  spite  of  the  failure  of 
an  attempted  appraisement  of  the  amount  of  his  loss  when  that 
failure  had  been  caused  by  the  unreasonable  attitude  and  con* 
duct  of  the  insurer's  appraiser.  From  these  cases  the  appellant 
contended  that  it  must  be  held  conversely  that  the  insured  was 
barred  from  recovering  on  his  policy  when  the  appraisement 
had  been  defeated  by  the  "acts  of  the  appraiser  nominated  by 
him.  That  does  not  necessarily  follow.  It  is  ^^^  in  our  judg- 
ment sufficient  to  maintain  the  right  of  the  insured  to  sue  in 
iuch  cases  to  find  that  the  failure  of  the  appraisement  was  witb- 


Jim^  1903.]    Connecticut  Fibb  Ins.  Co.  v.  Cohen.  451 

« 

out  fault  on  his  part,  and  it  is  nnnecessary  for  that  purpose  to 
ascertain  that  the  insurer  was  the  canse  of  the  failure .  The  title 
of  the  insured  to  maintain  his  suit  rests  upon  his  policy  and  not 
upon  the  conduct  of  the  insurer  in  relation  to  the  appraisement. 
He  may,  when  the  policy  provides  for  an  appraisement,  he 
pstopped  from  hringing  his  suit  hy  his  own  conduct  in  reference 
to  tile  appraisement,  but  if  his  conduct  in  that  connection  be 
free  from  fault  he  is  not  estopped  from  suing  by  the  failure  of 
the  appraisement  from  other  causes. 

It  is  further  to  be  observed  that  in  most  of  the  cases  cited 
by  the  appellant  in  this  connection  there  was  evidence  tending 
to  implicate  the  insurance  company  itself  in  the  conduct  of  the 
delinquent  appraiser.  That  is  true  of  the  cases  of  Uhrig  v. 
WilUamsburgh  etc.  Ins.  Co.,  101  N.  Y.  362,  4  N.  E.  745 ;  Hamil- 
ton  v.  Liverpool  etc.  Ins.  Co.,  136  U.  S.  255,  10  Sup.  Ct.  Bep. 
945 ;  Chapman  v.  Eockf ord  Ins.  Co.,  89  Wis.  572,  62  N.  W.  422 ; 
Bishop  V.  Agricultural  Ins.  Co.,  130  N.  Y.  488,  29  N.  E.  844 ; 
and  Hickerson  v.  German- American  Ins.  Co.,  96  Tenn.  193,  33 
S.  W.  1041.  In  the  last-mentioned  case,  which  was  cited  by 
the  appellee,  but  was  much  relied  on  by  the  appellant  in  argu- 
ment, the  court  in  its  opinion  not  only  held  that  the  appraise- 
ment clause  of  the  policy  was  inoperative  because  there  had 
been  no  real  effort  to  agree  upon  the  loss  by  the  parties  them- 
selves, but  also  found  from  tbe  evidence  that  the  appraisement 
bad  ^'failed  in  consequence  of  the  perverse  conduct  and  want 
of  good  faith  of  the  insurance  companies  represented  by  their  ad- 
juster and  appraiser.''  All  of  these  cases  were  in  substantial  ac- 
cord with  us  upon  the  main  question  in  this  case  in  refusing  to 
hold  that  the  insured  was  prevented  from  maintaining  a  suit  on 
his  policy  by  a  failure  of  an  appraisement  which  occurred  with- 
out fault  on  his  part 

In  the  case  of  Davenport  v.  Insurance  Co.,  10  Daly,  635,  the 
court  of  common  pleas  of  New  York  held  that  where  appraisers 
had  been  selected,  to  fix  the  amount  of  loss  by  a  fire  under  a 
policy  similar  to  tiie  one  now  before  us,  and  they  failed  to  agree 
upon  an  umpire,  the  insured,  although  not  at  ^^^  fault  himself, 
was  not  entitled  to  at  once  institute  an  action  on  his  policy;  that 
it  was  his  duty  to  suggest  the  name  of  a  new  appraiser  and 
make  further  attempts  at  procuring  an  appraisement  No  au- 
thority was  there  relied  on,  except  that  of  an  earlier  case  in 
the  same  court  Without  meaning  to  say  that  there  are  no 
circumstances  under  which  it  would  be  the  duty  of  an  insured 
to  suggest  the  name  of  a  new  appraiser  and  make  further 


452  Ajcebicak  State  Sepobts,  Vol.  99.     [Maryland, 

efforts  for  an  appraisement  before  bringing  suit  on  his  policy, 
we  do  not  think  that  the  appellee  was  bound  to  do  so,  under 
de  facts  of  this  case,  before  he  brought  the  present  suit. 

The  judgment  appealed  from  must  be  affirmed. 

Judgment  affirmed  with  costs. 


For  Aidhorities  bearing  upon  tlie  decision  In  tlie  principal  ease, 
Ghristianson  ▼.  Norwich  etc.  Ins.  Soc,  84  Minn.  526,  88  N.  W.  16,  87 
Am.  St.  Bep.  379,  and  cases  cited  in  the  cross-reference  note  thereto; 
Western  Assnr.  Co.  v.  HaU,  120  Ala.  547^  24  South.  936,  74  Am.  SL 
Bep.  48,  and  eases  cited  in  the  cross-reference  note  thereto.  If  the 
appraisement  of  the  amount  of  loss  is  prevented  by  the  conduet  of  an 
appraiser  appointed  bj  an  insurance  company,  the  failure  of  the  ap- 
praisement does  not  bar  the  right  of  the  insured  to  bring  an  action 
on  his  policy:  Niagara  etc.  Ins.  Go.  ▼.  Bishop,  154  HI.  9,  45  Am.  St. 
Bep.  105,  39  N.  E.  1102;  Brock  v.  Dwelling-House  Ina.  Co.,  102  liieh. 
583,  47  Am.  St.  Bep.  562,  61  N.  W.  67. 


GABBISON  V.  UNITED  RAILWAYS   AND  BLECTBIO 

COMPANY. 

[97  Md.  347,  55  AtL  371.] 

8TBEET  BAILWAT— Time  IJinlt  of  Traasfer^-If  the  tins 

•within  which  a  transfer  may  be  used  expires  through  the  failure  of 
the  railway  company  to  run  cars  frequently  enough,  that  faet  does 
not  make  the  transfer  good,  and  a  passenger  presenting  it  may  law> 
fully  be  ejected  from  the  ear  if  he  refuses  to  pay  another  fare,  (pw 
454.) 

8TBEET  BAILWA7— ExpelUng  Passonger  Afkor  He  Tepdeza 
Fare. — ^When  a  conductor  has  given  a  passenger  a  reasonable  op]K>r> 
tunity  to  pay  his  fare,  which  he  persiiBtently  refuses  to  do,  and  has 
begun  to  expel  him,  the  expulsion  may  be  completed,  although  he 
thereafter  tenders  his  fare.     (p.  455.) 

Hyland  P.  Stewart,  for  the  appellant. 

B.  H.  Oriswold,  Jr.,  and  J.  P.  Thorn,  for  the  appellee. 

»«>  McSHEERY,  C.  J.  There  are  two  controlling  qnesfions 
arising  on  this  record  and  they  are  presented  by  the  prayers  sub- 
mitted at  the  conclusion  of  the  evidence.  The  bill  of  exceptions 
brings  up  for  review  only  the  rulings  on  the  prayers.  The  first 
question  is  this :  Was  the  trial  court  right  in  ruling  that  a  trans- 
fer delivered  to  the  appellant  by  the  conductor  of  the  appellee's 
Lombard  street  line  was  void  after  the  expiration  of  the  time  lim« 
ited  on  its  face  for  its  use?    The  court  below  held  that  tbt 
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transfer  was  void  and  accordingly  granted  the  appellee's 
second  prayer  and  rejected  the  appellant's  first  prayer.  The 
second  question  is  this :  Was  the  conductor  of  the  Wilkins  avenue 
car^  upon  which  the  appellant  attempted  to  use  the  transfer, 
justified  in  ejecting  the  appellant  when  the  latter  refused  to  pay 
his  fare  and  after  the  conductor  had  stopped  the  car  in  order 
to  eject  the  appellant,  though  after  the  car  had  been  stopped 
for  tiiat  purpose  a  companion  of  the  appellant  offered  to  pay  the 
fare?  This  question  was  answered  by  the  trial  court  in  the 
affirmative  by  the  granting  of  the  defendant's  fifth  prayer.  Be- 
sides the  two  controlling  questions  just  stated  there  are  some 
subsidiary  inquiries  which  will  be  considered  later  on. 

1.  It  appears  that  the  appellant  with  two  friends  boarded 
a  car  of  the  appellee  at  the  comer  of  Lombard  and  Carey  streets 
in  Baltimore  about  3 :40  or  3 :45  on  the  afternoon  of  March  6, 
1901.  They  paid  their  fares  and  asked  for  transfers  to  the  Wil- 
kins avenue  line  going  south.  The  conductor  gave  the  transfers 
t  as  requested  and  punched  the  date,  the  hour  3 :50,  and  the  trans- 
fer point,  Gilmor  and  Lombard  streets.  The  transfers  were  lim- 
ited as  to  the  time  within  which  they  could  be  used,  and  the  time 
thus  limited  was  indicated  by  the  punch  marks  which  the  con- 
ductor  made.  It  is  alleged  by  the  appellant,  and  for  the  pur- 
poses of  this  discussion  it  will  be  assumed  to  be  true,  that  no 
car  passed  south  on  Wilkins  avenue  until  after  the  time  limited 
for  the  use  of  the  transfer  had  expired.  By  the  act  of  assembly 
of  1900,  chapter  313,  the  street-car  company  of  Baltimore  Cily 
is  required  to  issue  transfers.  The  first  proviso  in  that  enact- 
ment reads:  'Trovided,  that  such  company  shall  give  a  free 
transfer,  when  the  same  shall  be  requested  upon  the  payment  of 
each  cash  fare,  which  transfer  shall  be  good  at  all  points  of  inter- 
section of  lines  of  said  railway  for  a  continuous  ride."  The  ap- 
pellant and  his  friends  boarded  the  first  car  going  south  on  the 
Wilkin's  avenue  line  and  presented  the  transfers.  The  time 
within  which  they  could  be  used  had  then  elapsed,  and  the  con- 
ductor refused  to  take  them.  He  demanded  the  payment  ^*  of 
the  regular  fare.  This  was  refused,  and  the  car  was  stopped 
and  the  conductor  went  in  search  of  a  policeman.  When  the 
conductor  returned  with  a  policeman  and  re-entered  the  car, 
he  requested  the  appellant  and  his  companions  to  get  off  the 
car.  This  they  refused  to  do,  and  one  of  them  offered  to  pay  the 
fare,  which  the  appellant  alleges  the  conductor  refused  to  receive. 
According  to  the  appellant's  testimony  the  conductor  grabbed 
the  appellant  viciously  by  the  shoulders  and  shoved  him  violently 
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out  of  the  door  of  the  car  and  up  against  the  heavy  metal  con- 
troller severely  hurting  his  left  arm.    The  fare  was  again  ten- 
dered by  the  appellant's  companions  and  after  much  parley  was 
accepted^  and  the  car  was  started  and  the  appellant  proceeded  to 
Ids  destination.     The  policeman  flatly  contradicted  the  state- 
ment of  the  appellant  with  respect  to  the  alleged  use  of  force. 
It  has  been  insisted  by  the  appellant,  against  whom  the  jury 
rendered  a  verdict  and  against  whom  a  judgment  for  costs  was 
entered,  that  the  appellee  company  has  no  authority  to  limit  the 
time  within  which  a  transfer  must  be  used.    We  cannot  accede 
to  this  contention.    Whilst  the  act  of  1900,  chapter  313,  contains 
no  specific  provision  declaring  for  what  length  of  time  the  trans- 
fer shall  be  good,  it  is  obvious  that  it  does  not  contemplate  that 
no  reasonable  regulation  shall  be  made  upon  the  subject.     In 
the  nature  of  the  case,  regard  being  had  to  the  character  and  the 
magnitude  of  the  business  of  conveying  on  street-cars  hundreds 
of  thousands  of  passengers,  it  would  seem  to  be  a  very  proper 
precaution  for  the  company  to  protect  itself  against  imposition 
by  affixing  to  the  transfers,  which  it  is  required  to  issue,  a  limit 
beyond  which  they  should  not  be  available  for  use.    When  thus 
limited  they  are  void  and  do  not  entitle  the  holder  to  ride  on 
the  cars  after  the  expiration  of  the  time  specified  by  the  pxmch 
marks.    The  statute  makes  the  transfers  good  for  a  continuous 
ride.    That  language  would  seem  to  exclude  the  notion  that  there 
can  be  no  time  limit  fixed.    A  continuous  ride  does  not  mean 
a  ride  interrupted  by  a  considerable  interval  of  time.     If  the 
time  within  which  the  transfer  may  be  used  expires  by  reason 
of  the  failure  **^  of  the  company  to  run  its   cars  frequently 
enough,  that  fact  does  not  make  tiie  transfer  good  or  authorise 
a  conductor  to  honor  it.    In  such  circumstances  it  is  the  plain 
duty  of  the  passenger  to  pay  his  fare;  but  he  is  not  without 
remedy.    If  by  the  company^s  fault  the  transfer  expires  before 
the  holder  has  had  an  opportunity  to  use  it  and  in  consequence 
he  is  required  to  pay  and  does  pay  his  fare,  he  would  have  his 
action  against  the  company.    But  if  it  were  held  that  in  spite  of 
the  expiration  of  the  transfer  the  conductor  was  still  obliged 
to  accept  it,  the  company  would  be  exposed  to  flagrant  imposi- 
tion without  any  means  of  protecting  itself.    The  transfer,  like 
a  railroad  company's  ticket,  is  the  evidence  of  the  passenger's 
right  to  ride :  United  Rys.  etc.  Co.  v.  Hardesty,  94  Md.  661,  51 
Atl.  406 ;  Western  Md.  R.  R.  Co.  v.  Stocksdale,  83  Md.  245,  34 
Atl  880;  Blocher  v.  Baltimore  etc.  R.  R.  Co.,  27  Md.  277.    If 
the  transfer,  like  the  ticket,  is  void  on  its  face,  it  is  not  a  token 
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•f  the  holder^B  right  to  be  tranfiported  on  the  carrier's  convey- 
ince.  In  Philadelphia  etc.  B.  B.  Co.  v.  Bice,  64  Md.  63,  21  Atl. 
97,  the  liability  of  the  company  was  placed  npon  the  ground 
that  the  ticket  was  apparently  good  on  its  face.  This  is  dis- 
tinctly pointed  ont  in  Western  Md.  B.  B.  Co.  y.  Stocksdale,  83 
Md.  245,  34  AtL  880.  In  the  case  at  bar  the  transfer  was  void 
on  its  face  when  the  appellant  attempted  to  use  it.  It,  therefore, 
did  not  entitle  him  to  ride  on  the  Wilkins  avenue  car,  and  the 
conductor  was  justified  in  demanding  the  appellant's  fare,  and 
upon  the  refusal  of  the  latter  to  pay,  the  conductor  was  war- 
ranted in  ejecting  him.  There  was  consequently  no  error  com- 
mitted in  rejecting  the  appellant's  first  prayer  and  in  granting 
the  appellee's  second  prayer.  The  appellee's  third  and  fourth 
prayers  were  also  properly  granted.  The  legal  propositions  which 
they  embody  are  fully  sustained  by  what  has  been  said  thus  far 
in  this  judgment 

2.  Both  upon  authority  and  principle  it  is  clear  that  when  the 
conductor  has  given  the  passenger  a  reasonable  time  and  oppor- 
tunity to  pay  the  fare  and  the  passenger  has  persistently  refused 
to  comply,  and  the  conductor  has  begun  the  process  of  expulsion 
by  stoppiDg  the  car  or  by  applying  force  to  the  passenger,  when 
Beceesary,  ^'the  passenger  thereupon  forfeits  ^'^^  his  rights  as 
a  passenger,  and  his  ejection  may  be  completed  even  though  he 
may  thereafter  tender  the  performance  demanded":  Hutchin- 
son on  Carriers,  sec.  591A.  This  doctrine  is  supported  by  many 
adjudged  cases :  Georgia  etc.  By.  Co.  v.  Asmore,  88  Ga.  529,  15 
S.  E.  13,  16  L.  B.  A.  53,  and  notes;  5  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  597,  note  1.  There  was,  consequently,  no  error 
committed  in  granting  the  appellee's  fifth  prayer. 

The  appellant's  third  prayer  related  to  punitive  damages.  It 
was  rejected.  The  jury  having  decided  that  the  appellant  was 
not  entitled  to  recover  any  damages  at  all  it  becomes  unneces- 
sary to  consider  whether  the  prayer  correctiy  defined  the  measure 
of  exemplary  damages. 

What  we  have  said  in  treating  of  the  appellee's  second  prayer 
is  all  that  is  required  to  show  that  the  court  was  entirely  right" 
in  overruling  the  appellant's  special  exception  to  that  prayer. 

Finding  no  errors  in  the  record  the  judgment  will  be  affbrmed^ 
md  it  is  so  ordered. 

Judgment  a£5rmed  with  costs  above  and  below. 

A8  to  the  Bights  and  Duties  of  a  Street-oar  Passenger  whose  transfer 
b  rejected  by  the  conductor,  see  Kiley  ▼.  Chicago  City  Ky.  Co.,  189 
in.  384»  B2  Am.  St.  Bep.  460,  59  N.  E.  794;  O'Bourke  V.  Citizens'  St. 
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Ey.  Co.,  103  Tenn.  124.  76  Am*  St.  Rep.  639,  62  S.  W.  872.  Consult, 
also,  Monnier  ▼.  New  York  Cent.  E.  E.  Co.,  175  N.  Y.  281,  96  Am. 
St.  Eep.  619,  67  N.  E.  669;  Kansas  City  ete.  E.  E.  Co.  ▼.  Foeter, 
134  Ala.  244,  92  Am.  St.  Eep.  25,  32  South.  773;  Ejrueger  ▼.  Chicago 
etc.  Ey.  Co.,  68  Minn.  445,  64  Am.  St.  Eep.  487,  71  N.  W.  693;  Mc- 
Kay  T.  Ohio  Eiver  E.  E.  Co.,  34  W.  Va.  65,  26  Am.  St.,  Eep.  913, 
11  S.  £.  737.  As  to  the  effect  of  time  limits  in  railway  tickets,  see 
Boyd  V.  Spencer,  103  Ga.  828,  30  S.  E.  841,  68  Am.  St.  Eep.  146,  and 
eases  cited  in  the  cross-reference  noto  thereto;  Norman  v.  Southern 
Ey.,  65  S.  C.  617,  95  Am.  St.  Eep.  809,  44  S.  E.  83;  aeveland  etc  Sy. 
Co.  ▼.  Kinsley,  27  Ind.  App.  135,  87  Am.  St.  Eep,  245,  60  N.  E.  169. 
It  seems  that  when  a  passenger  refuses  to  comply  with  the  reqnire- 
ments  of  a  carrier  as  to  the  payment  of  his  fare  or  the  prodnctioa 
of  his  ticket,  and  steps  are  taken  for  his  expulsion,  he  cannot,  by  ten- 
dering compliance,  entitle  himself  to  carriage  and  make  his  sub- 
sequent expulsion  unlawful:  See  the  monographic  note  to  Common- 
wealth ▼.  Power,  41  Am.  Dec.  477;  Hoffbauer  v.  Delhi  etc  B.  E.  Co^ 
62  Iowa,  342,  35  Am.  Eep.  278,  3  N.  W.  121;  Pease  t.  Delaware  etc 
E.  E.  Co.,  101  N.  Y.  367,  54  Am.  Eep.  699;  Louisville  etc  E.  B.  Co.  ▼• 
Harris,  9  Lea,  180,  42  Am.  Eep.  668. 


COUETNET  V.  WILLIAM  KNABE  &  CO.  MANTJFACTUE- 

ING  COMPANY. 

[97  Md.  499,  55  AtL  614.] 

EVIDEKOE,  Parol  to  Vary  Ctontract— If  a  Vendor  writes  to 

his  yendee,  ''I  beg  to  confirm  sale  to  you  of  the  following  mahoganj,'' 
and  the  vendee  in  reply  to  the  letter  states  that  the  "same  is  correct 
as  to  quantities,  terms,  etc.,  as  specified, ''  the  letters  do  not  contain 
the  contract  of  sale,  but  refer  to  a  contract  already  made.  Parol 
evidence  is  therefore  admissible  to  show  what  that  contract  was. 
(p.  459.) 

BBS  JUDIOATA^The  Term  "Parties"  mclndes  those  who 
are  directly  interested  in  the  subject  matter  of  the  suit,  knew  of  its 
pendency,  and  had  the  right  to  control  and  direct  or  defend  it.  (p. 
460.) 

BE8  JUDICATA.— If  In  Beplevin  the  Pleas  of  non  cepit  and 
property  in  another  are  interposed,  a  judgment  for  the  defendant 
which  does  not  order  a  return  of  the  property,  does  not  estop  the 
parties  in  a  subsequent  suit  from  questioning  the  title  of  such  de- 
fendant,    (p.  461.) 

COMMEBCIAIi  AGEKOY.— False  Bepresentatioiis  to  a  commer- 
cial agency  are  admissible  in  evidence  to  show,  in  connection  with 
other  representations,  fraud  in  the  purchase  of  merchandise  on  t*te 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid  the 
transaction,     (p.  464.) 

aAUES^Delivery  and  Acceptance.— If  There  is  Evidence  tend- 
ing to  show  that  a  purchaser  refused  to  accept  lumber  because  «n- 
sati^actory  in  quality,  and  merely  permitted  it  to  be  put  in  his  yard 
for  the  mutual  convenience  of  the  parties,  an  instruction  to  the  jury 
to  find  an  acceptance,  withou/t  informing  them  what  tsLCtB  amount  to 
an  acceptance,  is  faulty,     (p.  465.) 
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Artlmp  6.  Brown  and  Thomas  C.  Weeks,  for  the  appellants. 
Bandolph  Barton  and  James  M.  Ambler,  for  the  appellee. 


PAGE,  J.  This  suit  was  brought  by  the  appellants, 
tmstees  of  H.  Clay  Tunis,  to  recover  the  price  of  certain  mahog- 
any lumber  alleged  to  have  been  sold  by  Tunis  to  the  appellees. 
The  narration  contains  two  money  counts  and  a  special  count. 
The  defendants  plead  the  general  issue.  The  judgment  being  for 
the  appellees  the  appellants  have  appealed. 

Five  exceptions  were  taken  at  the  trial.  The  first  four  to 
•**  the  admission  of  evidence ;  the  fifth  to  the  ruling  of  the  court 
on  the  prayers. 

The  first  and  third  exceptions  raise  the  same  questions,  and 
will  Be  considered  together.  To  maintain  the  issues  on  their 
part  the  plaintiffs  offered  the  following  letters,  viz. : 

^'Baltimore,  July  2,  1900. 
"Messrs.  William  Knabe  &  Co.,  City. 

"Dear  Sirs:  I  beg  to  confirm  sale  to  you  of  the  following 
mahogany  mentioned  upon  my  list,  a  copy  of  which  I  inclose, 
namely  all  the  6-8,  all  the  4-4  No.  1  and  2  and  4-4  select,  com- 
mon 10  to  16  feet  long,  all  of  the  5-4  and  6-4  and  8-4,  except  the 
common  and  culls,  and  end  lengths  from  4-4  No.  1  and  2  and 
select  common  8  to  9  and  3  to  7  feet  long,  as  you  may  be  able 
to  use  to  advantage  being  the  amount  furnished  up  to  lOOM 
ft.  Price  on  the  5-8  to  be  six  cents  per  foot,  and  on  the  balance 
eleven  cents  per  foot,  delivered  in  your  yard,  delivery  to  be 
made  this  month.  Terms:  Four  equal  payments  to  be  made 
on  November  10,  1900,  January  10,  1901,  February  10,  1901, 
and  March  10, 190L 

'TTours  truly, 

«H.  CLAY  TUNIS.*' 

''Baltimore,  July  6th,  1900. 
"Mr.  H.  aay  Tunis,  City. 

*T)ear  Sir:  Eef erring  to  your  favor  of  the  2nd  inst.,  con- 
finning  order  given  to  your  Mr.  Welch,  for  mahogany,  beg  to 
say,  that  the  same  is  correct,  as  to  quantities,  terms,  etc.,  as 
specified. 

"Kindly  advise  us  two  or  three  days  before  you  have  the  lum- 
ber brou^t  to  the  city,  as  we  will  have  to  make  some  prepara- 
tions for  receiving  it  into  our  yards. 

''Yours  truly, 
"WILLIAM  KNABE  &  CO. 

"J.  N.  H.** 


458  AicEBiOAK  State  Bspobtb^  Vol.  99.    [ICurylaai^ 

A  witness  {hen  testified  that  he  had  made  the  sale  refened 
to  in  the  letter  of  Enahe  &  Co.  on  behalf  of  Tunis;  and  on 
cross-examination  said  the  Knabes  ^%ere  to  judge  whether  the 
lumber  suited  their  purposes  by  the  approval  and  inspection  of 
it^  upon  its  arrival  in  Baltimore'';  whereupon  the  counsel  for 
the  defendants  asked  him  if  the  agreement  (contained  in  the 
letter)  was  ^'the  original  contract^"  and  was  it  (the  lumber)  to 
be  subject  to  their  (Ejiabes)  approval  and  inspection.  ^"^  In 
the  third  exception^  the  witness  was  further  questioned  as  to  the 
making  and  substance  of  the  verbal  contract  through  the  agency 
of  the  witness.  These  questions^  and  the  answers^  were  objected 
to  upon  the  grounds  that  the  letters  contained  the  contract,  and 
that  parol  evidence  could  not  be  admitted  to  add  to  or  vary  it; 
but  the  court  overruled  the  objection  and  held  the  letters  did  not 
contain  the  original  contract^  and  the  defendant  had  ''a  ri^t 
to  go  into  what  the  original  contract"  was. 

The  question  presented  by  these  exceptions  therefore  is 
whether  the  letters  contained,  or  were  intcoided  by  the  parties 
to  contain,  the  contract;  or  whether  they  were  intended  merely 
to  refer  to  a  contract  that  had  already  been  made  and  to  con- 
firm it.  It  is  too  plain  for  argument  that  if  it  was  intended 
to  reduce  the  contract  to  a  writing  which  should  be  the  expres- 
sion of  what  the  parties  had  done,  or  intended  to  do,  all  pre- 
vious stipulations,  negotiations  and  terms  are  supposed  to  be 
embodied  in  the  writing,  and  parol  evidence  is  not  admissible 
to  add  to  or  vary  it:  Artz  v.  Grove,  21  Md.  466.  And  it  is 
equally  plain  that  if  an  offer  is  communicated  by  letter  and 
an  acceptance  is  made,  the  offer  becomes  a  contract  betweoi 
the  parties:  Stockman  v.  Stockman,  32  Md.  207;  Hand  t« 
Evans  Marble  Co.,  88  Md.  231,  40  AtL  899;  Wills  v.  Carpenter, 
76  Md.  84,  26  AtL  416. 

Is  this  case  within  any  of  the  principles  set  forth  in  ihe 
cited  above  ?  It  seems  to  us  dear  that  the  letter  of  Tunis 
not  intended  to  and  did  not  import  more  than  a  confirmation 
of  a  transaction  that  had  been  tiieretof  ore  made  by  Welch,  the 
agent  of  Tunis.  Tunis'  letter  specially  so  states:  ^  be^  ta 
confirm  sale  to  you,"  etc.;  and  what  follows  this  assumes  that 
a  sale  had  already  been  made  of  the  lumber  mentioned,  to  be 
delivered  and  paid  for  as  stated.  Knabe  &  Co.'s  reply 
shows  that  they  so  regarded  it.  They  say  ''your  favor  of  the  2d 
inst.  confirming  order  given  to  your  Mr.  Welch,  etc."  The  let- 
ter of  Tunis  does  not  admit  of  a  construction  that  would  amount 
to  an  offer  to  sell.    It  refers  exclusively  to  a  prior  transaction. 
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and  only  '^confirms''  a  sale  that  had  already  been  made  by  Welch, 
who,  as  it  appears  from  ***•  the  evidence,  was  his  'Tiardwood 
salesman/'  Nor  does  Tnnis  in  his  letter  undertake  to  state 
the  contract  of  sale  except  as  to  ^'quantities,  terms,  etc^  As  to 
all  other  conditions,  if  any,  no  reference  at  all  is  made.  As  we 
ha?e  already  said,  it  also  seems  to  be  clear  that  the  Knabes  so 
construed  the  letter,  for  in  their  reply  they  do  not  accept  an 
offer,  but  only  acknowledge  the  receipt  of  the  Tunis  letter,  which 
they  say  ''confirms  order  given  to  your  Mr.  Welch**;  and  then 
they  add  "that  the  terms  of  the  order  as  contained  in  the  letter 
is  correct  as  to  quantities,  terms,  etc.,  as  specified.**  If  no  order 
had  been  given  to  Welch  as  agent  of  Tunis,  then  there  would 
be  no  evidence  of  a  contract  of  sale  in  the  case;  and  if  there  was 
such  an  order,  that  was  the  thing  the  parties  by  their  letters 
confirmed.  What  was  the  ''order**  thus  confirmed?  Evidence 
was  admissible  to  show  what  it  was.  So  far  as  stated  in  Timis* 
letter,  and  admitted  to  be  correct  in  Knabe*s  letter,  no  evidence 
was  required  because  to  that  extent  both  parties  had  admitted 
its  terms ;  but  these  admissions  went  no  farther  than  stated,  and 
if  there  were  other  features,  not  stated  in  the  letters,  that  had 
been  agreed  to  by  both  parties,  it  was  competent  for  either  party 
to  show  what  features  of  the  order  had  been  omitted  from  the 
letters.  It  was  the  whole  order  as  given  to  Welch,  and  not  a  part 
of  it,  that  Tunis  "confirmed.*'  It  was  therefore  the  order  in  its 
entirety  that  constituted  the  contract  of  sale  between  the  parties. 
We  find  no  error  in  these  rulings. 

The  plaintiffs  further  to  maintain  the  issues  on  their  part 
then  offered  in  evidence  the  docket  in  the  case  of  IJptegrove  & 
Co.  V.  Tunis,  being  an  action  to  replevin  brought  by  the  former 
against  the  latter  to  recover  from  Ihe  latter  the  lumber  which  is 
the  subject  of  this  suit  After  the  introduction  of  these,  and 
also  the  original  papers,  as  well  as  the  testimony  taken  therein, 
and  also  the  instructions  granted  and  refused  by  the  court,  the 
appellees  offered  evidence  tending  to  prove  Ihat  Tunis  had 
fraudulently  purchased  the  lumber  from  IJptegrove  &  Bros,  and 
therefore  had  fraudulently  obtained  possession  of  it.  The  ap- 
pellant objected  to  the  reception  of  '"^  this  evidence.  The 
coitrt,  however,  overruled  these  objections  as  well  as  a  motion  to 
strike  out  and  exclude  such  evidence  as  had  already  gone  to 
the  jury  subject  to  the  appellants*  objections;  and  these  rulings 
constitute  the  second  exception.  The  ground  of  the  appellants* 
objection  to  this  evidence  was  and  is  that  the  title  to  the  lumber 
had  been  finally  adjudicated  in  the  replevin  suit,  and  therefore 


460  Amebioan  State  Eepoets,  Vol.  99.     [Maryland, 

in  the  present  case  the  title  was  no  longer  an  open  question.  It 
16  well  established  that  a  former  judgment  upon  the  same  sub* 
ject  matter  operates  as  an  estoppel  between  the  same  parties, 
provided  that  it  appears  by  the  record  or  other  proof  that  the 
matter  in  issue  was  decided  in  the  former  suit:  Whitehurst  t. 
Eogers,  38  Md.  612 ;  and  the  term  "parties  '^  include  those  who 
are  directly  interested  in  the  subject  matter  of  the  suit,  knew 
of  its  pendency  and  had  the  right  to  control  and  direct  or  defend 
it :  McKinzie  v.  Baltimore  etc.  E.  R.  Co.,  28  Md.  175. 

It  is  shown  by  the  evidence,  and  not  contradicted,  that  Knabe 
k  Co.  had  full  knowledge  of  the  former  suit.  Mr.  Ernest  Knabe 
testified  that  he  'Tiad  an  imderstanding  and  agreement  with 
Uptegrove,  at  the  time  he  laid  the  replevin,  to  get  possession  of 
the  lumber,  that  he  (Ejiabe)  would  aid  him  provided  TJptegrove 
would  aid  him.**  Whatsoever,  therefore,  was  decided  in  the  re- 
plevin suit  as  to  title  is  now  res  adjudicata  in  the  present  case. 

Now,  what  was  decided  in  the  former  suit,  as  appears  by  the 
record  or  other  proof?  Two  pleas  were  there  interposed,  firsts 
non  cepit,  and  second,  property  in  William  Knabe  &  Co.;  the 
replication  was  property  in  the  plaintiff  (Uptegrove),  and  not 
in  Ejiabe  &  Co. ;  the  verdict  and  judgment  were  for  the  defend- 
ant, but  the  court  in  the  judgment  did  not  order  a  return  of  the 
property.  Unexplained,  the  judgment  and  verdict  could  have 
been  rendered,  either  upon  a  finding  that  the  property  was  not 
in  the  possession  of  the  defendant  (Herzberg  v.  Sachse,  60  Md. 
433)  ;  or  that  the  plaintiff  had  not  title  or  right  of  possession  as 
agakist  the  defendant  (Seldner  v.  Smith,  40  Md.  612) ;  or  that 
the  title  and  right  of  possession  was  in  Knabe  &  Co.  It  is  im- 
possible to  determine,  however,  from  **®  the  form  of  the  ver- 
dict, upon  which  of  these  grounds  the  decision  of  the  court  (who 
sat  as  judge  and  jury)  was  placed.  Nor  do  the  instructionA 
granted  by  the  court  throw  any  light  upon  this  diflSculty.  There 
were  only  two  prayers  granted.  One,  upon  the  court's  own  mo- 
tion, wherein  the  pivotal  fact,  upon  which  the  defendant's  right 
to  a  verdict  depended,  was  whether  or  not  the  goods  were  in  the 
"possession  of  the  defendant  at  the  time  of  the  institution  of  the 
proceedings.'*  If  there  had  been  no  other  instruction  than  this, 
it  might  seem  that  the  question  as  to  the  right  of  possession  of, 
or  title  to,  the  property  was  not  decided  at  all,  but  only  that  the 
defendant  did  not  take,  or  was  not  in  the  possession  of,  the  prop- 
erty. The  other  prayer  granted  was  that  there  was  no  other 
evidence  offered  legally  sufficient  to  entitle  the  plaintiff  to  re- 
cover.   This  covered  all  the  possible  grounds  upon  which  the 
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plaintiff  could  recoYer  under  the  issues  in  the  case.  The  proof 
adduced  in  the  case,  as  appears  by  the  record,  covered  all  the 
possible  defenses  under  the  evidence  that  was  offered,  viz,  as  to 
the  title  of  Tunis  as  well  as  that  of  Uptegrove;  and  whether  the 
lumber  at  the  time  of  the  bringing  of  the  suit  had  been,  or  then 
was,  in  the  possession  of  the  Enabes.  It  therefore  appears  that 
feveral  distinct  matters  were  in  issue  under  the  pleadings  and 
proof  upon  any  one  of  which  the  verdict  and  judgment  could 
have  been  rendered,  and  no  extrinsic  evidence  was  adduced  in 
this  case  from  which  it  can  be  determined  upon  which  of  them 
the  judgment  was  rendered.  If  the  judgment  had  been  for  the 
plaintiff,  the  same  difSculties  would  not  have  been  presented, 
for  if  such  had  been  the  case,  the  effect  of  the  judgment  would 
have  been  at  most  to  decide  tiiat  the  right  to  the  possession  was 
in  the  plaintiff,  and  upon  this  hypothesis  this  case  would  then  be 
within  the  rulings  in  McKinzie  v.  Baltimore  etc.  B.  B.  Co.,  28  Md. 
174;  and  in  that  case  where  the  pleas  being  non  cepit  and  prop- 
erty in  another,  it  was  held  that  the  pleas  imposed  upon  Mc- 
Kenzie  the  onus  to  prove  title  in  himself,  and  as  he  had  done  so 
saocesafully  the  judgment  in  his  favor  operated  as  an  estoppel 
between  the  same  parties.  The  court  in  its  opinion,  in  this 
"^  case,  noted  a  distinction  between  the  facts  before  them  and 
those  presented  in  Warfield  &  Mactier  v.  Walter,  11  Oill  &  J. 
83,  where  the  pleas  being  the  same  the  verdict  and  judgment 
were  against  the  plaintiff.  The  court  referring  to  that  case  said : 
''Had  the  verdict  and  judgment  been  for  the  plaintiffs,  the  judg- 
ment would  have  been  conclusive  and  operated  as  an  estoppel, 
because  the  title  of  the  plaintiffs  was  the  matter  in  issue.  But 
being  adverse  to  the  plaintiffs,  the  verdict  only  went  to  the  extent 
of  declaring  that  the  title  was  not  in  them,  aud  could  not  be 
regarded  as  declaring  title  in  anyone  else.''  In  the  case  at  bar, 
however,  where  there  was  evidence  of  the  actual  possession  of  the 
property  by  Knabe  &  Co.  at  the  time  of  the  suit,  the  verdict  and 
judgment  might  have  been  made  upon  the  finding  of  the  non- 
possession  of  the  defendant  at  the  time  of  bringing  of  the  suit. 
The  judgment,  therefore,  could  not  operate  as  an  estoppel  in  this 
suit,  whereby  the  parties  are  prevented  from  showing  that  there 
was  no  title  in  the  defendant,  Tunis.  In  Whitehurst  v.  Bogers, 
38  Md.  518,  this  court  announced  the  same  doctrine.  It  was 
there  said:  'It  is  not  necessary  to  the  conclusiveness  of  the 
former  judgment  that  issue  should  have  been  taken  in  the  pre- 
cise point  which  is  controverted  in  the  second  trial ;  it  is  sufficient 
if  that  point  was  essential  to  the  former  verdicf    We  have  seen 
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that  in  the  former  case  the  determination  of  tiie  title  was  not 
essential  to  the  finding  of  the  judgment  and  yerdict  that  were 
rendered^  and  not  being  oonclusiye,  evidence  tending  to  prove 
that  Tunis  had  obtained  the  possession  of  the  lumber  by  fraud 
was  properly  admitted. 

The  fourth  exception  is  to  the  admissibility  in  evidence  of 
certain  reports  by  the  Dun  and  Bradstreet  Mercantile  Agendea. 
Evidence  had  gone  to  the  jury  showing  that  the  lumber  in  dis- 
pute had  belonged  to  William  E.  TJptegrove  &  Bro.,  a  corpora^ 
tion^  that  this  company  had  agreed  to  sell  it  to  Tunis^  and  there- 
after before  the  purchase  money  had  been  paid,  Tunis  sold  a  large 
part  of  it  to  William  Knabe  &  Co. ;  that  after  Tunis  began  its 
delivery,  the  Knabes  refused  to  accept^  on  the  ground  that  it  did 
not  come  up  to  the  requirements  ***  of  their  contract  (with 
Tunis),  but  agreed  to  permit  the  balance  to  be  stored  in  fheir 
yard  for  their  mutual  convenience;  and  that  Tuni%  having  made 
default  in  his  payment  to  TJptegrove,  the  latter,  upon  inquiry 
found  that  Tunis  had  imposed  upon  him  by  false  representi^ 
tions;  and  therefore  elected  to  rescind  the  sale  and  resume  the 
possession  of  that  part  of  the  lumber  which  had  not  been  sent 
to  the  yard  of  the  Enabes.  For  the  purpose  of  showing  some  of 
the  false  representations  by  which  TJptegrove  &  Co.  had  been 
induced  to  sell  to  Tunis,  the  defendant  offered  in  evidence  cer- 
tain statements  of  Tonis,  made  to  TJptegrove  by  himself  or 
through  his  agent,  Welch^  and  that  TJptegrove  himself,  prior 
to  the  sale^  had  examined  the  reports  of  these  mercantile 
agencies,  and  that  the  representations  contained  in  these  reports 
as  to  the  financial  condition  of  Tunis,  together  vriifa  the  falee 
statements  made  by  Tunis  by  himself  or  through  his  agents, 
constitute  the  inducement  which  led  TJptegrove  to  extend  credit 
to  Tunis,  who  at  that  time  was  hopelessly  insolvent,  vdth  no 
expectations  of  paying  his  creditors.  The  offer  and  report  of  tiie 
mercantile  agency  was  made  and  admitted  by  the  court,  ''sub- 
ject to  the  proof  of  its  authenticity^;  and  subsequently,  by  the 
granting  of  the  fourth  prayer  of  the  defendant,  the  jury  were 
directed  ''to  exclude  from  tiieir  consideration  all  of  the  reports 
furnished  by  B.  G.  Dun  &  Co.  to  TJptegrove  outside  of  the  mat* 
ters  testified  to  by  said  Bobert  W.  Brown,  as  stated  to  him  by 
said  Tunis  or  obtained  from  the  books  of  said  Tunis  by  his  di« 
lection.** 

The  witness  Brown,  who  made  the  statements  contained  in 
the  reports,  testified  that  in  May,  1900,  he  called  on  Tunis  for 
m  statement  of  his  financial  condition,  and  was  told  by  him. 
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^^tbat  it  was  as  good  as  it  was  when  he  made  the  previons  state- 
ment  (that  is  the  statement  of  July,  1899) ,  and  that  the  figures 
IB  that  would  practicaUy  be  good.''  The  witness  reported  this 
and  the  statement  was  giren  oat  hy  the  agency.  In  the  spring 
of  1900^  he  had  made  a  statement  of  his  afi!air8  as  of  1899,  July 
Ist^  from  the  hooks  shown  to  the  witness  by  Tunis  in  response  to 
a  request  to  be  informed  as  to  *^^  his  condition.  It  therefore 
appears  that  the  reports  as  to  Tunis'  affairs  came  directly  from 
hiin.  The  admissibility  of  these  reports  were  especially  excepted 
to,  for  the  following  reasons:  Because,  1.  They  had  not  been 
sufficiently  authenticated;  2.  There  was  no  evidence  that  they 
were  not  correct  at  the  time  of  the  purchase  of  the  lumber  by 
Tunis  (about  June,  1900) ;  3.  No  evidence  that  Uptegrove  ft 
Co.  relied  on  the  truth  of  said  reports;  4.  No  evidence  that  such 
reports  were  made  by  Tunis  with  design  of  imposing  and  cheat- 
ing  Uptegrove,  or  the  public  generally,  in  respect  to  the  sale 
of  said  lumber. 

After  what  has  already  been  said,  the  first  of  these  reasons 
requires  no  further  attention*  The  fourth  reason  raises  the 
question  as  to  the  motives  of  Tunis  in  issuing  the  statements  that 
may  reasonably  be  imputed  to  him  in  the  absence  of  any  express 
proof  on  the  subject. 

In  Blum's  Case,  94  Md.  388,  51  Atl.  26,  where  the  defendants 
were  indicted  for  obtaining  goods  on  false  pretenses,  representa- 
tions, etc.,  exception  was  taken  to  the  admission  of  the  testimony 
of  an  expert  accountant  to  testify  as  to  the  details  of  a  state- 
ment of  the  financial  condition  of  the  traverser,  made  by  one 
of  the  firm  of  Blum  Bros,  ft  Harris  to  a  reporter  of  B.  O.  Dun 
ft  Co.  and  by  him  reduced  to  writing  and  examined  by  the  ac- 
coimtant  in  connection  with  the  books.  The  court  ruled  this 
evidence  out,  because  it  had  not  been  so  clearly  established  that 
the  statements  to  the  agency  were  made  with  the  fraudulent  pur- 
pose to  use  such  agency  as  an  instrument  in  accomplishing  a 
fraud  upon  his  vendor  or  some  other  dealer  as  to  justify  the  court 
*<in  saying  that  a  fraud  was  perpetrated  through  the  medium  of 
Ihe  agency  of  a  character  sufficient  to  justify  criminal  prosecu- 
tion therefor."  To  support  this  view  the  case  of  Deckerhoff  v. 
Brown,  64  Md.  xiii,  2  Atl.  723,  is  cited  wherein  the  rule  laid 
down  in  Victor  v.  Benlein,  33  Hun,  549,  is  approved,  that  ^Vh^ 
fbe  only  representations  made  are  those  furnished  to  sellers  by 
these  agencies,  it  must  be  "^^  clearly  shown  that  the  accused 
buyer  made  the  statements  to  the  agency  with  the  fraudulent 
intent  to  use  such  agency  as  an  instrument  in  accomplishing  a 
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fraud  upon  his  vendor  or  some  other  dealer.**  In  the  case  at 
bar,  there  were  other  representations,  alleged  to  be  false,  made 
by  Tnnis,  which  it  is  contended  contributed  to  induce  Uptegrove 
to  sell  the  lumber  and  extend  a  credit  to  Tunis.  So  that  the 
question  here  is  not  whether,  standing  alone,  false  representa- 
tions to  such  agencies  are  sufiScient  to  establish  a  fraud  of  a 
criminal  character,  but  whether  such  reports  can  be  offered 
for  the  purpose  of  showing,  in  connection  with  other  representa- 
tions, fraud  and  deceit  in  the  purchase  of  merchandise  on  the 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid 
the  transaction. 

Now  for  the  sake  of  argument,  assuming  that  the  reports  were 
false,  and  were  known  to  be  so  by  Tunis,  they  must  have  been 
made  to  the  agency  that  they  might  be  communicated  to  others 
and  be  believed  by  them.  They  were  made  to  a  concern  whose 
business,  it  is  well  known,  is  to  disseminate  among  business  men 
the  character  and  standing  of  all  other  men  of  business,  with 
whom  they  may  have  transactions,  that  require  credit  and  capi- 
taL  A  statement  to  them  to  be  disseminata  broadcast,  if  known 
to  be  false  at  the  time  it  was  made,  could  only  be  made  for  the 
purpose  of  securing  a  larger  credit  than  would  have  been  possible 
if  only  the  strict  truth  had  been  given.  This  view,  which  is 
apparently  reasonable,  has  been  adopted  by  most  of  the  courts 
of  the  country.  In  the  case  of  Eaton,  Cole  ft  Bumham  Go.  v, 
Avery,  83  N.Y.  33,  38  Am.  Bep.  389,  a  leading  case,  the  court 
said:  '^t  is  not  essential  that  a  representation  should  be  ad- 
dressed  directly  to  the  party  who  seeks  the  remedy  for  having 
been  deceived  and  defrauded  by  means  thereof."  ''A  perscA 
furnishing  information  to  such  an  agency  can  ha^  no  o&er 
motive  in  so  doing  than  to  enable  the  agency  to  communicate 
such  information  to  persons  who  may  be  interested  in  obtaining 
it  for  their  guidance  in  giving  credit  to  the  parties,  and  if  a  mer- 
chant furnishes  to  such  an  agency  a  willfully  false  statement 
of  his  '"^  circumstances,  or  pecuniary  ability,  with  intent  to 
obtain  a  standing  and  credit  to  which  he  knows  he  is  not  justly 
entitled,  and  thus  to  defraud  whoever  may  resort  to  the  agency 
and  in  reliance  upon  the  false  information  there  booked,  extend 
a  credit  to  him,  there  is  no  reason  why  this  liability  to  any  party 
defrauded  by  this  means  should  not  be  the  same  as  if  he  had 
made  the  false  representation  directly  to  the  party  injured.'* 
Of  similar  import  are  the  following  cases:  Soper  Lumber  Co. 
V.  Halstead  ft  Harmount  Co.,  73  Conn.  647, 48  Atl.  425 ;  Goieseo 
Co.  Sav.  Baok  v.  Barge  Co.,  52  Mich.  164, 17  N.  W.  790,  18  K« 
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W.  206;  In  re  Epstein,  109  Fed.  874;  Cox  Shoe  Co.  v.  Adams, 

105  Iowa,  402,  75  N.  W.  402;  Nicholls  v.  McShane  (Colo.  App.)^ 

C4  Pac.  375. 

The  appellant  offered  seven  prayers,  all  of  which  were  rejected 

and  the  appellee  six,  all  of  which  were  granted. 

The  first  and  second  prayers  of  the  appellants  instructed  the 
jury  that  the  letter  of  Tunis  and  the  reply  of  the  Knabe  &  Co. 
constituted  the  contract  for  the  sale  of  the  lumber,  and  was  there- 
fore bad  for  reasons  already  stated.  The  second  prayer  is  open 
to  the  additional  objection  that  it  ignores  all  the  evidence  re- 
specting the  manner  in  which  the  Knabes  became  possessed  of 
the  lumber,  and  Uptegrove's  relation  to  it.  The  third,  seventh 
and  fifth  prayers  were  defective  in  that  the  jury  is  told  that  the 
suit  in  replevin  established  conclusively  that  the  title  to  the 
lumber  was  not  in  TJptegrove.  The  fourth  prayer  was  properly 
rejected.  There  was  evidence  in  the  cause  tending  to  show  that 
Knabe  had  refused  to  accept  the  lumber,  because  it  was  not  of 
satisfactory  quality,  and  had  merely  permitted  the  lumber  to 
be  put  in  his  yard  for  the  mutual  convenience  of  the  parties; 
and  in  view  of  this  it  became  and  was  a  matter  of  law,  upon  all 
the  testimony  in  the  case,  whether  there  had  been  an  acceptance 
by  the  Knabes.  To  instruct  the  jury  therefore  to  find  an  ac- 
ceptance, without  informing  them  what  facts  amounted  to  an 
acceptance,  was  calculated  to  mislead  them  and  therefore  was 
faulty.  The  prayer  practically  denies  that  Knabe  &  Co.  had 
the  power  to  reject  all  or  any  part  of  the  lumber,  if,  when  part  of 
it  had  been  delivered,  it  was  found  it  did  not  measure  up  to  the 
•*•  standard  fixed  by  the  contract.  The  jury  should  have  beeQ 
told  explicitly  what  the  legal  effect  would  be,  if  they  found  that 
Knabe  had  rejected,  or  attempted  to  reject,  the  lumber  after  part 
of  it  had  been  received.  The  sixth  prayer  is  open  to  the  same  ob- 
jection and  in  addition  that  it  instructed  the  jury  there  was  no 
evidence  that  the  purchase  of  the  lumber  was  fraudulent  on  the 
part  of  Tunis. 

The  modification  added  by  the  court  to  the  eighth  prayer  was 
proper. 

We  find  no  error  in  the  granting  of  the  defendant's  prayers. 
Without  going  over  these  prayers  in  detail,  we  may  say  that 
they  put  the  case  fairly  before  the  jury.  By  the  first,  the  jury 
were  told  that  the  plaintiff  could  not  recover  on  the  special 
count,  which  set  up  a  contract  by  letter,  if  they  found  the  con- 
tract was  ^'not  in  writing,'*  thus  leaving  open  the  question  of 
their  right  of  recovery  upon  the  common  counts. 
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The  second^  fourth  and  fifth  (marked  sixth  in  the  record)  as 
granted,  were  in  accordance  with, the  views  already  here  ex- 
pressed. 

The  third  prayer  is  in  accordance  with  instructions  approved 
in  Peters  v.  Hilles^  48  Md.  507^  and  other  cases  in  this  court 

Finding  no  error  the  judgment  will  be  affirmed* 


Parol  Evidence  affecting  a  written  instmmont  is  not  ordlnarllj  ad- 
miflsible,  except  to  complete  the  entire  contract  of  which  the  writing 
is  only  a  part,  or  to  show  that  a  writing  which  purports  to  be  a  con- 
tract is  in  fact  no  contract:  Jamestown  Business  Ck>llege  y.  Allen,  172 
N.  Y.  291,  64  N.  E.  952,  92  Am.  St.  Bep.  740,  and  cases  cited  in  the 
eross-reference  note  thereto;  Brantingham  v.  Huff,  174  N.  Y.  53,  95 
Am.  St.  Bep.  545,  66  N.  E.  620.  Subsequent  parol  agreements  to  ynrj 
a  writing  are  discussed  in  the  monographic  note  to  Harris  v.  Murphy, 
56  Am.  St.  Bep.  659-672. 

If  a  Buyer  Makes  False  Statements  to  a  Commercial  Agency,  he  may 
become  liable  to  an  action  of  deceit,  or  a  sale  of  goods  made  in  re- 
liance thereon  may  be  rescinded:  Tindle  v.  Birkett,  171  N.  Y.  520, 
89  Am.  St.  Bep.  822,  64  N.  E.  210;  monographic  note  to  Henry  t. 
Dennis,  85  Am.  St.  Bep.  383. 

The  General  Rules  of  Res  Judicata  are  stated  in  the  recent  cases  of 
La  Follett  v.  Mitchell,  42  Or.  465,  95  Am.  St.  Bep.  780,  69  Pac.  916; 
White  V.  Ladd,  41  Or.  324,  93  Am.  St.  Bep.  732,  68  Pac.  739;  Garden 
City  T.  Merchants'  etc.  Nat.  Bank,  65  Kan.  345,  93  Am.  St.  Bep.  28 (, 
69  Pac.  325;  Hunter  v.  Hunter,  63  S.  0.  78,  90  Am.  St.  Bep.  663,  41 
S.  E.  33.  As  to  who  are  parties  within  the  doctrine  of  res  judicata, 
see  the  monographic  note  to  Hill  v.  Bain,  2  Am.  St.  Bep.  876-873. 
It  has  been  held  that  one  not  a  party  to  a  prior  action  is  not  estopped 
by  the  judgment  therein,  although  he  had  notice  of  the  pendency  of 
the  action:  Lower  Latham  Ditch  Co.  T.  Louden  etc.  Co.,  27  Colo.'267» 
83  Anu  St.  Bep.  80,  60  Pae.  629. 


AMEEICAN  BONDING  COMPANY  OP  BALTIMORE  t. 
NATIONAL  MECHANICS'  BANK  OP  BALTIMOEE. 

[97  Md.  598,  55  AtL  395.] 

FUBLIO  OFFICES — Xziterest  on  Funds  Deposltod  with  tunV 
If  an  oi&cer  deposits  public  funds  with  a  bank,  and  the  bank,  witb 
knowledge  of  the  ownership  of  the  money,  pays  interest  thereon  t^ 
the  officer  individuaHy^  the  state  may  recover  from  the  bank  the  in- 
terest so   diverted,     (p.  471.) 

BUBBOaATION.— If  a  Surety  Fays  tt&e  IMM  of  his  inineipftl^ 

his  right  to  subrogate  is  not  restricted  to  the  rights  and  remedies 
to  which  the  creditor  was  entitled  against  the  principal,  but  extends 
to  his  rights  and  remedies  against  other  persons  who  were  liable  for 
the  debt  paid«    (p.  472.) 
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SUBBOGATIOK.— If  an  Officer  Deposits  Fnblie  Funds  with  a 
benk,  and  the  bank,  with  knowledge  of  the  ownership  of  the  mone^r, 
paj8  interest  thereon  to  the  officer  individually,  and  the  state  holds 
the  surety  of  the  officer  liable  for  the  diverted  interest,  the  surety 
is  entitled  to  be  subrogated  to  the  rights  of  the  state  against  the 
bank,  and  the  custom  of  banks  to  make  such  payments  is  no  defense, 
(p.  473.) 

8UBB0GATI0N— Exemption  of  Statute  of  Xdmitaticns. — ^A. 
surety  of  a  public  officer  who  has  paid  the  state  its  claim  against  his 
principal,  is  entitled  to  the  benefit  of  every  right,  lien  and  security 
which  existed  in  favor  of  the  state  in  reference  to  the  claim,  including 
tie  state's  exemption  from  the  statute  of  limitations,     (pp.  473,  474.) 

W.  I.  Cross,  Edward  Duffy  and  Cowen,  Cross  &  Bond,  for  the 
appellant. 

BAndoIph  Barton,  Randolph  Barton,  Jr.,  and  Ambler  &  Stew- 
art, for  the  appellee. 


SCHMtrCKEE,  J.  On  October  18,  1902,  the  state  of 
Maryland  recovered  a  judgment  of  $4,951.80  against  the  Ameri- 
can Bonding  Company  of  Baltimore  as  the  surety  on  the  official 
bond  of  James  M.  Yansant  as  clerk  of  the  court  of  common  pleas 
of  Baltimore  City.  The  breach  for  which  the  suit  was  brought 
was  the  failure  by  Vansant  to  account  for  and  pay  over  to  the 
state  certain  money  which  had  been  paid  to  him  by  various  banks 
as  interest  on  funds  received  by  him  in  his  official  capacity  and 
kept  on  deposit  with  such  banks.  Of  the  money  which  he  so  re- 
ceived as  interest  on  funds  belonging  to  the  state  the  sum  of 
$3,774.70  was  paid  to  him  by  the  present  appellee,  the  National 
Mechanics'  Bank  of  Baltimore. 

•**  The  American  Bonding  Company  as  surety  paid  the  judg- 
ment to  the  state  and  then  filed  the  present  bill  to  recover 
$3,774.70  of  it  from  the  National  Mechanics'  Bank. 

The  bill  alleges  the  appointment  of  Yansant  as  clerk  on  the 
15th  of  November,  1896,  the  filing  by  him  of  an  official  bond 
with  the  bonding  company  as  sole  surety  in  the  penalty  of 
$50,000  and  the  retention  of  the  office  by  him  until  Decem- 
ber 1,  1897.  It  also  avers  that  he  on  or  about  November  18, 
1895,  at  the  solicitation  of  the  appellee  bank  and  in  pursuance 
of  his  official  duties  opened  an  account  with  it  in  the  name  of 
**James  M.  Yansant,  clerk,"  in  which  he  from  time  to  time  de- 
posited money  belonging  to  the  state  of  Maryland,  collected  by 
him  in  the  performance  of  his  official  duties,  and  that  in  addition 
he  in  each  year,  opened  an  account  with  the  same  bank  entitled 
"James  M.  Yansant,  clerk  special,"  in  which  he  deposited  the 
license  fees  received  by  him  as  clerk  and  that  this  money  was 
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afterward  transferred  by  him  to  the  first-mentioned  account 
standing  in  his  name  as  James  M.  Vansant,  clerk.  That  Vansant 
during  his  occupancy  of  the  position  of  clerk  also  kept  an  indi- 
vidual and  personal  account  in  said  bank  in  his  own  name. 

The  bill  then  alleges  that  the  bank^  well  knowing  that  the 
moneys  deposited  in  the  two  oflBcial  accounts  of  Vansant  as  clerk 
belonged  to  the  state  of  Maryland  and  had  been  collected  by  him 
in  the  performance  of  his  official  duties,  allowed  and  paid  to  him 
individually  interest  at  about  the  rate  of  two  per  cent  per  an- 
num on  the  daily  balances  of  the  said  state  funds,  and  the  bill 
states  in  detail  the  amounts  of  interest  so  allowed^  amounting  in 
all  to  $3,774.70,  with  the  respective  dates  of  the  several  allow- 
ances. It  is  alleged  that  the  said  payment  was  accomplished  by 
the  bank's  crediting  the  interest  on  the  public  funds  to  the  in- 
dividual account  of  Vansant  and  permitting  him  to  draw  it  out 
on  his  individual  check  and  misappropriate  it,  and  that  it  was 
the  intention  of  the  bank  in  so  doing  to  pay  such  interest  on 
the  public  funds  to  him  for  his  own  personal  use.  It  is  also  al- 
leged that  the  interest  was  so  allowed  by  the  bank  in  pursuance 
of  its  habit  of  dealing  with  ®®^  various  previous  clerks  of  the 
same  court  who  had  deposited  with  it  the  public  funds  under 
their  charge. 

It  is  then  alleged  that  Vansant  failed  to  account  for  and  pay 
over  to  the  state  the  interest  so  allowed  to  him  on  the  public 
moneys  by  the  bank  in  consequence  of  which  the  suit  was 
brought  by  the  stete  against  the  bonding  company  as  his  surety 
and  the  judgment  already  mentioned  was  recovered  against  it 
and  that  it  satisfied  and  paid  the  same  to  the  state.  That  the 
judgment  was  thereupon  according  to  law  entered  to  the  use  of 
the  bonding  company,  and  it  caused  execution  to  issue  thereon 
which  was  returned  nulla  bona  and  that  Vansant  is  insolvent 

The  bill  then  charges  that  the  bank,  by  knowingly  paying  to 
Vansant  individually  interest  on  the  public  funds  deposited  with 
it  by  him,  participated  in  the  misapplication  thus  accomplished 
of  such  interest  and  thereby  became  and  was  responsible  to  the 
state  of  Maryland  for  the  amount  of  the  interest,  and  that  the 
bonding  company  by  the  payment  of  the  judgment  recovered 
against  it  for  the  entire  interest  so  misappropriated  was  subro- 
gated to  the  right  of  the  state  against  the  bank  and  is  now  en- 
titled to  recover  from  the  latter  the  $3,774.70  interest  paid  by  it 
which  forms  part  of  the  amount  of  the  judgment  The  prayer 
of  the  bill  is  for  a  decree  against  the  defendant  for  the  $3,774.70 
and  for  further  relief. 


July,  '03.]    Amebican  Bonding  Co.  v.  National  etc.  Bk.   469 

The  answer  admits  the  deposit  in  the  bank  of  the  public  money 
by  Vansant  to  his  credit  as  clerk  as  in  the  bill  alleged  and  the 
payment  to  him  individually  of  the  several  sums  of  money  in 
the  bill  charged  and  at  the  times'  therein  set  forth,  and  also  the 
recovery  of  the  judgment  by  the  state  against  the  appellant  and 
the  satisfaction  thereof  by  it.  It  denies,  however,  that  the  money 
was  paid  in  pursuance  of  any  agreement,  but  asserts  that  it  was 
^spontaneously  and  gratuitously'*  credited  to  Vansant's  personal 
account  The  answer  then,  by  the  way  of  explanation  of  the 
transaction,  asserts  that  for  more  than  thirty  years  prior  to  the 
institution  of  the  suit  it  had  been  the  custom  of  the  banks,  in- 
cluding the  appellee,  in  which  the  clerk  of  the  court  of  common 
pleas  deposited  the  ^^  public  money  collected  by  him,  to  allow 
to  the  clerk  making  such  deposits  "a  sum  of  money  which  was^ 
equivalent  to  what  vrould  have  been  interest  at  the  rate  of  about, 
two  per  cent  per  annum''  thereon.  That  such  an  allowance  had 
been  made  to  Gray,  the  clerk  who  preceded  Vansant,  and  that 
when  the  latter  came  into  office  the  same  custom  had  been  fol- 
lowed by  the  appellee  with  him,  and  that  in  that  way  the  money 
referred  to  in  the  bill  had  from  time  to  time  been  placed  to  his 
individual  account,  and  he  had  been  allowed  to  check  it  out  for 
his  own  use.  The  answer  asserts  that  such  custom  of  dealing 
with  the  said  clerks  by  the  banks  was  well  known  to  and  acqui- 
esced in  by  the  state  and  its  officers,  and  also  by  the  appellant 
at  the  time  it  became  surety  upon  Vansant's  bond,  and  tiiat  by 
reason  thereof  the  state  would  have  been  estopped  from  making 
any  claim  against  the  appellee  for  the  money  so  paid  by  it  to 
Vansant,  and  that  the  appellant  is  for  the  same  reason  estopped 
from  asserting  the  claim  set  up  by  it  in  the  present  suit. 

Charles  Hahn,  the  paying  teller  of  the  appellee,  testified  in 
the  court  below  that,  not  wishing  the  bank  to  lose  the  clerk's 
account,  he  called  to  see  Vansant  about  the  time  of  his  appoint- 
ment to  the  clerkship,  but  did  not  find  him  in  his  office.  He, 
however,  saw  several  other  bank  men  in  the  office  for  the  same 
purpose  as  his  own,  whereupon  he,  in  order  "to  clinch  the  mat- 
ter," wrote  to  Vansant  as  follows:  "My  dear  Vansant:  I  am 
happy  to  congratulate  you  on  your  appointment  which  I  heard 
this  morning  with  satisfaction.  I  called  to  talk  with  you  as  to 
the  'clerk's  accounf  with  the  Mechanics'  Bank  where  you  now 
have  it.  We  desire  the  cordial  relation  to  continue,  and  you 
may  ever  command  us  as  of  old.  If  convenient  we  would  be 
pleased  to  have  you  call  at  bank  and  see  our  Mr.  Ramsay,  presi- 
dent of  the  bank.     Yours,  Charles  Hahn,  paying  teller." 
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John  B.  Bamsay^  the  president  of  the  bank  testified  that  he 
bad  no  recollection  of  Yansant's  having  seen  him  in  reference  to 
the  allowance  of  the  two  per  cent  on  the  amount  of  public  money 
to  be  kept  on  deposit  with  the 'bank  or  of  having  *^^  made  any 
agreement  on  the  subject,  but  he  frankly  admitted  that  two  per 
cent  on  those  deposits  had  been  paid  by  the  bank  to  Yansant 
individually  in  return  for  the  use  of  the  state  money^  and  said 
that  it  had  been  done  "along  the  line  of  the  custom/' 

James  Bond^  the  president  of  the  appellant,  testified  that  he 
did  not  know  when  his  company  became  surety  on  Yansanfs 
})ond  that  interest  was  allowed  to  the  clerk  on  deposits  of  state 
money^  but  he  said  that  a  general  impression  or  understanding 
prevailed  that  such  was  the  case,  as  he  expressed  it,  ''it  was  in 
.the  air.'* 

*  It  has  already  been  decided  by  us  in  Yansant  v.  State,  96  Mi 
110,  63  Atl.  711,  that  under  the  circumstances  appearing  from 
the  record  in  this  case  the  sums  of  money  thus  from  time  to  time 
paid  by  the  bank  to  Yansant  individually  were  the  property  of 
the  state,  and  that  it  was  his  duty  to  account  to  the  state  for 
them.  We  also  held  in  that  case  tiiat  his  failure  to  account  for 
them  constituted  a  breach  of  his  official  duty  for  which  the 
surety  on  his  bond  was  liable,  and  affirmed  the  judgment  which 
the  state  had  obtained  against  the  surety  for  the  damages  sus- 
tained by  the  breach. 

The  question  now  to  be  determined  is  whether  the  earetj 
on  the  clerk's  bond,  having  satisfied  the  state's  judgment,  i; 
entitled  to  be  put  by  way  of  subrogation  in  the  place  of  the 
state  and  granted  a  decree  against  the  Mechanics'  Bank,  the 
present  appellee,  for  the  $3,774.70  of  the  state's  money  which  it 
paid  to  Yansant  individually  and  which  was  included  in  the 
^amount  of  the  judgment 

The  theory  of  the  appellant's  case  is  that  the  bank  so  aided 
and  participated  in  Yansanfs  diversion  to  his  own  use  of  the 
interest  on  the  deposits  as  to  have  been  equally  guilty  with 
liim  of  the  breach  of  duty  thereby  made,  which,  in  view  of 
his  relation  to  the  deposits,  amounted  to  a  breach  of  trust. 
That  under  those  circumstances  the  state  could  have  recovered 
from  the  bank  the  amount  of  the  diverted  interest  and  that  tht? 
appellant,  having  as  surety  satisfied  to  the  state  the  amount  of 
its  loss,  is  entitled  to  be  subrogated  to  its  rights  against  the 
fcank  in  the  premises. 

•^  As  we  said  in  Duckett  v.  Mechanics'  Bank,  86  Md.  403, 
63  Am.  St.  Eep.  513,  38  Atl.  984:  "There  can  be  no  disput« 
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that  as  a  general  principle  all  persons  who  knowingly  participate 
or  aid  in  committing  a  breach  of  trust  are  responsible  for  the 
money  and  may  be  compelled  to  replace  the  fimd  which  they 

have  been  instrumental  in  diverting There  is  in  such 

instances  no  primary  or  secondary  liability  as  respects  the  par- 
ties guilty  of  or  participating  in  the  breach  of  trust,  because  all 
are  equally  amenable/'  The  participation  by  the  bank  in  the 
breach  of  trust  in  that  case  consisted  in  permitting  the  trustee 
to  deposit  to  his  own  credit  a  check  drawn  to  the  order  of  its 
cashier^  containing  on  its  face  the  words  **to  deposit  to  the  credit 
of  Henry  W.  Claggett,  trustee,'*  and  then  to  draw  out  of  bank 
the  amount  of  the  credit  by  his  individual  checks.  The  trustee 
converted  the  money  to  his  own  use.  The  words  which  we  have 
quoted  as  appearing  on  the  check  were  held  to  have  been  an  ex- 
plicit notice  to  the  bank  that  Claggett  was  not  the  owner  of  the 
money  and  that  it  should  not  be  placed  to  his  individual  credit, 
and  to  have  thus  imparted  to  the  bank  the  requisite  knowledge  to 
affect  it  with  responsibility.  We  cited  in  that  connection  the 
cases  of  Bundy  v.  Monticello  Co.,  84  Ind.  119,  and  American  Ex. 
Bank  v.  Mining  Co.,  165  111.  109,  66  Am.  St.  Eep.  236,  46  N.  B. 
202. 

In  Yansant  v.  State,  96  Md.  110,  53  Atl.  711,  when  consider- 
ing the  very  transactions  now  before  us,  we  determined  that 
Yansant  as  clerk  ^Hield  a  fiduciary  relation  to  the  state,  although 
not  a  technical  trustee**  and  that  although  he  did  not  occupy  the 
precise  relation  that  a  trustee  or  administrator  does  to  his  cestui 
que  trust,  his  position  was  one  of  that  nature  in  respect  to  thig 
public  money  held  by  him  and  that  he  was  to  be  deemed  as  hold- 
ing it  in  trust  for  the  state.  We  think  it  necessarily  follows 
that  he  and  the  bank,  which  had  undoubtedly  knowledge  of  the 
state's  ownership  of  the  funds  deposited  by  him  as  clerk,  should 
be  held  liable,  in  dealing  with  those  funds  and  with  the  sums 
allowed  as  interest  thereon  or  as  a  return  for  their  use,  to  the 
same  measure  of  responsibility  that  was  applied  to  the  dealings 
of  the  bank  with  the  trust  fund  in  Duckett*s  case.  In  that  case 
the  successor  in  trust  of  the  trustee  who  ^^^  had  converted  the 
trust  fund  to  his  own  use,  was  allowed  to  recover  the  amount 
of  the  converted  fund  from  the  bank.  Upon  the  same  principles 
the  state  would  have  been  able  to  recover  from  the  present  ap-> 
pellee  the  interest  on  public  money  which  Yansant  with  its  aid 
converted  to  his  use. 

It  remains  to  be  determined  whether  the  appellant,  having  as 
fore^  paid  to  the  state  the  amount  of  its  money  thus  converted 


A72  Amebtcan  State  Beports^  Vol.  99.    [Maryland^ 

by  Yanfiant  to  his  own  nse^  is  entitled  to  be  subrogated  to  the 
rights  of  the  state  and  recover  from  the  appellee  the  $3,774.70  of 
that  money  which  consisted  of  interest  paid  by  it  to  him  on  the 
state's  deposits. 

The  general  equitable  doctrine  of  subrogation,  by  which  a 
surety  who  has  paid  the  debt  of  his  principal  becomes  entitled 
to  all  of  the  rights  of  the  creditor  against  the  principal  debtor 
and  to  the  benefit  of  all  securities  for  the  debt  held  by  the 
former  against  the  latter,  is  universally  recognized.  We  are, 
however,  in  this  case  asked  to  go  a  step  further  and  hold  that 
under  such  circumstances  the  right  of  subrogation  is  not  re- 
stricted to  the  rights  and  remedies  to  which  the  creditor  was  en- 
titled against  the  principal,  but  extends  to  his  rights  and 
remedies  against  other  persons  who  were  liable  for  the  debt 
which  has  been  satisfied  by  the  surety.  We  are  not  aware  that 
this  court  has  ever  been  called  upon  to  pass  on  that  precise 
proposition,  but  the  expressions  which  it  has  used  in  defining  the 
right  of  subrogation  are  broad  enough  to  include  the  principle 
upon  which  the  proposition  rests.  In  Orem  v.  Wrightson,  51 
Md.  34,  34  Am.  Bep.  286,  the  court  say  of  the  doctrine  of  sub- 
rogation :  "It  is  not  founded  on  contract,  but  has  its  origin  in 
a  sense  of  natural  justice.  So  soon  as  a  surety  pays  the  debt 
of  the  principal  debtor,  equity  subrogates  him  to  the  place  of 
the  creditor  and  gives  him  every  right,  lien  and  security  to 
which  the  creditor  could  have  resorted  for  the  payment  of  his 
debt.*'  In  Ghiselin  v.  Ferguson,  4  Har.  &  J.  621,  it  is  said 
that  if  a  surety  paying  the  debt  of  his  principal  shall  be  consid- 
ered to  stand  in  the  place  of  the  creditor  "for  any  one  purpose 
to  answer  the  ends  of  justice  the  court  cannot  understand  why 
he  may  not  be  so  considered  for  every  purpose  where  the  same 
ends  are  in  view.'* 

®^^  That  the  doctrine  of  subrogation  does  go  to  the  extent  of 
giving  to  the  surety,  who  has  paid  the  debt  of  the  principal,  tiie 
benefit  of  the  rights  and  remedies  of  the  creditor  against  all 
persons  who  were  liable  for  the  debt  is  both  asserted  by  text- 
writers  and  sustained  by  the  authority  of  many  decided  cases: 
Baylies  on  Sureties  and  Guarantors,  358 ;  Booker  v.  Benson,  83 
Ind.  250 ;  McCormick  v.  Irwin,  35  Pa,  St.  Ill ;  Blake  v.  Trad* 
ers'  Bank,  145  Mass.  13,  12  N.  E.  414.  This  is  especially  held 
to  be  true  of  the  sureties  of  a  fiduciary  who  are  compelled  to 
answer  for  his  breach  of  trust,  and  they  have  repeatedly  been 
subrogated  to  the  rights  and  remedies  of  both  the  trustee  and  the 
cestui  que  trust  against  the  fiduciary  and  those  participating  in 
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the  wrongful  act:  Sheldon  on  Subrogation,  sec.  89;  24  Am.  & 
Eng.  Ency.  of  Law,  216  et  seq.,  and  cases  there  cited;  Wilson  v. 
Doster,  42  N.  C.  231 ;  Edmunds  v.  Venable,  1  Pat.  &  H.  121 ; 
Boone  Co.  Bank  v.  Byrum,  68  Ark.  71,  56  S.  W.  532 ;  Blake  v. 
Traders'  Nat.  Bank,  145  Mass.  13, 12  N.  E.  414. 

The  facts  of  the  present  case  in  our  opinion  bring  it  within 
the  class  of  cases  last  referred  to,  and  we  think,  both  upon  prin- 
ciple and  authority,  the  appellant  should  be  subrogated  to  the 
right  of  the  state  to  recover  from  the  appellee  as  a  participant 
in  Vansant's  breach  of  trust  in  receiving  to  his  personal  credit 
and  converting  to  his  own  use  the  $3,774.70  allowed  to  him  by 
the  appellee  in  return  for  the  use  of  the  staters  money  deposited 
to  his  credit  as  clerk  of  the  court  of  common  pleas.  Without  the 
aid  of  the  appellee  the  $3,774.70  never  would  have  been  de- 
posited to  his  individual  credit,  and  could  not  have  been  drawn 
out  by  his  individual  check.  Not  only  was  the  first  step  in  the 
diversion  of  this  money,  which  of  right  belonged  to  the  state, 
taken  by  the  appellee  in  entering  it  to  Vansant's  credit,  but  in 
view  of  the  facts  surrounding  the  deposit  of  the  public  funds 
with  the  appellee,  the  letter  written  to  him  by  its  teller  amounted 
to  a  virtual  invitation  to  him  to  deposit  those  funds  with  it  for 
t  consideration  to  be  enjoyed  by  him  as  an  individual. 

The  practice  and  custom  of  the  appellee  and  other  banks  in 
allowing  clerks  of  court  interest  for  their  individual  use  on 
•^  deposits  of  public  funds  set  up  in  the  answer  can  afford  no 
defense  to  the  appellee.  It  was  distinctly  held  in  Vansant  v. 
State,  96  Md.  110,  53  Atl.  711,  that  such  custom  interposed  no 
obstacle  to  a  recovery  by  the  state  of  the  very  money  now  in 
question  from  Vansant,  and  the  same  principle  must  be  applied 
to  the  present  suit  to  enforce  by  way  of  subrogation  the  state's 
right  to  recover  it  from  the  appellee  as  a  participant  in  Van- 
sant's  breach  of  trust. 

The  appellant,  being  subrogated  to  the  right  of  the  state  in  re- 
spect to  its  claim  against  the  appellee,  is  entitled  to  the  benefit 
of  every  right,  lien  and  security  which  existed  in  favor  of  the 
state  in  reference  to  the  claim.  Among  these  may  properly  be 
classed  the  state's  exemption  from  the  running  of  limitations 
against  it.  In  Orem  v.  Wrightson,  51  Md.  34,  34  Am.  Eep.  286, 
it  was  held  that  a  surety  who  had  paid  the  debt  of  the  principal 
to  the  state  was  entitled  to  enjoy  by  subrogation  the  right  of 
priority  over  other  creditors  in  the  distribution  of  the  assets 
of  the  principal  debtor  which  would  have  existed  in  favor  of  the 
state  as  a  creditor  had  the  claim  been  asserted  by  it.    The  rea- 
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soning  which  led  our  predecessors  to  fhe  conclosioii  there  arriyed 
at  requires  us  to  hold  that  the  present  appellant  is  entitled  to 
stand  in  the  state's  position  in  reference  to  its  daim  against 
the  appellee  and  enjoy  its  exemption  from  the  operation  of  the 
statute  of  limitations. 

For  the  reasons  stated  by  us  the  decree  appealed  from  must  be 
reversed,  and  as  it  is  apparent  that  the  appellant  is  entitled  to 
recover  we  will  not  remand  the  case  but  will  enter  judgment  in 
its  favor  for  the  principal  amount  of  its  daim. 

Decree  reversed  and  decree  entered  in  this  court  in  favor  of 
the  appellant  against  the  appellee  for  $3^774.70  with  interest 
from  this  date  and  costs  above  and  below. 
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I.    Introductory. 

a.  Definition. — "Subrogation  is  the  substitution  of  one  person  in 
place  of  another,  whether  as  a  creditor  or  as  the  possessor  of  any  other 
rightful  clainiy  so  that  he  who  is  substituted  succeeds  to  the  right  of 
the  other  in  relation  to  the  debt  or  claim,  and  its  rights,  remedies 
or  securities":  Jackson  Ck).  y.  Boylston  Mut.  Ins.  Co.,  139  Mass.  508, 
52  xVm.  Bep.  728,  2  N.  E.  103.  To  the  same  effect,  see  Johnson  t. 
Barrett,  117  Ind.  551,  10  Am.  St.  Bep.  83,  19  N.  E.  199;  Heuser  t. 
Sharman,  89  Iowa,  355,  48  Am.  St.  Bep.  390,  56  N.  W.  525;  Boston 
Safe  Deposit  etc.  Co.  v.  Thomas,  59  Kan.  470,  53  Pac.  472;  New 
Orleans  Nat.  Bank  v.  Eagle  Cotton  etc.  Co.,  43  La.  Ann.  814,  9  South. 
442;  Hutchinson  v.  Grutcher,  98  Tenn.  421,  39  S.  W.  725;  Evison  ▼. 
Hallock,  108  Wis.  249,  83  N.  W.  1102;  Swartz  v.  Siegel,  117  Fed.  13. 
It  has  been  styled  a  legal  fiction  whereby  an  obligation  which  has 
been  discharged  by  a  third  person,  is  treated  as  still  subsisting  for  his 
benefit,  so  that  by  means  thereof  one  creditor  is  substituted  to  the 
rights,  remedies  and  securities  of  another:  Aetna  Life  Ins.  Co.  t. 
Middleport,  124  U.  S.  534,  8  Sup.  Ct.  Bep.  625;  Lawrence  v.  United 
States,  71  Fed.  228.  When  one  person  has  been  required  to  pay  the 
debt  of  another,  equity,  as  far  as  it  can  be  done  without  just  ground 
of  complaint  by  others,  substitutes  him  to  all  the  rights  and  reme- 
dies of  the  creditor  against  the  debtor:  Schilb  ▼.  Moon,  50  W.  Ya. 
47,  40  S.  E.  329.  Subrogation  is  ''used  to  prevent  one  person  who, 
while  acting  with  clean  hands  to  protect  himself,  incidentally  but 
necessarily  lifts  a  burden  from  another,  giving  him  aid  which  he 
cannot  in  justice  continue  to  enjoy  without  indemnifying  such  person 
against  loss  in  the  transaction":  Larson  v.  Oisefos,  118  Wis.  368,  95 
N.  W.  399. 

The  doctrine  of  subrogation  is  not  a  fixed  and  inflexible  role  of 
law  or  equity.  It  does  not  owe  its  origin  to  statute  or  eoatonu  It 
is  a  creature  of  courts  of  equity,  invented  and  applied  by  them  to 
do  justice,  in  a  particular  case,  and  under  a  particular  state  of  facts, 
where  the  law  is  poVerless  in  the  premises:  Arlington  State  Bank  y. 
Paulsen,  57  Neb.  717,  78  N.  W.  303.  See,  too,  Acer  v.  Hotchkin,  97 
N.  Y.  395;  Pease  v.  Egan,  131  N.  Y.  262,  30  N.  E.  102.    It  does  not 
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depend  upon  privity  or  contract;  nor  is  it  limited  in  its  application 
to  sureties  and  quasi  sureties.  But  it  is  the  mode  whereby  equity 
compels  the  ultimate  discharge  of  an  obligation  by  him  who  ought  to 
pay  it;  and  it  is  broad  enough  to  include  every  instance  in  which 
one  person,  who,  not  being  a  mere  volunteer,  pays  a  debt  which  in 
justice,  equity  and  good  conscience  ought  to  be  paid  by  another:  Davis 
V.  Schlemmer,  150  Ind.  472,  50  N.  £.  373;  Boston  Safe  Deposit  etc 
Co.  V.  Thomas,  59  Kan.  470,  53  Pac  472;  Flannary  v.  Utley,  9  Ky. 
Law  Bep.  581,  3  &  W.  412,  5  S.  W.  878;  Stewart  v.  Pareher  (Minn.), 
98  N.  W.  650;  Arnold  v.  Green,  116  N.  Y.  566,  23  N.  B.  1;  Durante 
V.  Eaunaco,  72  N.  Y.  Supp.  1048,  65  App.  Div.  435;  Bender  v.  George, 
92  Pa.  St.  36;  MiUer's  Appeal,  119  Pa.  St.  620,  13  AtL  504;  Nallo 
V.  F^rrish«  98  Ya.  130,  34  S.  £.  985. 

b.    Kinds  of  Babrogation. 

1.  Ziegal  8abTogation« — ^There  are  known  to  the  law  two  kinds  of 
subrogation — ^legal  and  conventional.  Ordinarily,  when  the  term  is 
used  without  qualification,  legal  subrogation  is  meant — ^that  is,  the 
right  to  substitution  which  springs  as  a  matter  of  course  from  the 
mere  fact  of  the  payment  of  a  debt  without  any  agreement  to  that 
effect  between  the  parties.  It  is  in  this  sense  that  we  have  attempted 
to  define  subrogation  in  the  two  preceding  paragraphs:  See  Wilkins 
V.  Gibson,  113  Ga.  31,  84  Am.  St.  Bep.  204,  38  S.  E.  374;  Home  Sav^ 
Bank  v.  Bierstadt,  168  HL  618,  61  Am.  St.  Bep.  146,  48  N.  £.  161. 

2.  Oonventional  Subrogation  arises,  not  by  force  of  law,  but  by 
reason  of  au  agreement  by  the  parties  that  a  third  person  or  ono 
having  no  previous  interest  in  the  matter  involved  shall,  upon  dis- 
charging an  obligation  or  paying  a  debt,  be  substituted  in  the  place 
of  the  creditor  in  respect  to  such  rights,  remedies,  and  securities  as 
he  may  have  against  the  debtor:  Wilkins  v.  Gibson,  113  Ga.  31,  84 
Am.  St.  Bep.  204,  38  a  £.  374;  Home  Sav.  Bank  v.  Bierstadt,  168  HL 
618,  61  Am.  St.  Bep.  146,  48  N.  £.  161;  Barker  v.  Boyd,  24  Ky. 
Law  Bep.  1389,  71  S.  W.  628.  It  has  been  said  that  conventional 
subrogation  can  result  only  from  an  express  agreement,  either  with 
the  debtor  or  creditor,  and  that  it  is  not  enough  that  a  person 
paying  the  debt  of  another  shall  do  so  merely  upon  the  under- 
standing on  his  part  that  he  should  be  subrogated  to  the  rights  of 
the  creditor:  New  Jersey  etc.  By.  Co.  v.  Wortendyke,  27  N.  J.  Eq. 
658;  Seeley  v.  Bacon  (N.  J.  Eq.),  34  Atl.  139.  It  is  not  to  be  under- 
stood from  this,  however,  that  an  agreement  for  subrogation  will 
never  be  implied:  Wilkins  v.  Gibson,  113  Gku  31,  84  Am.  St.  Bep. 
204,  38  S.  E.  374;  Heuser  v.  Sharman,  89  Iowa,  355,  48  Am.  St. 
Bep.  390,  56  K.  W.  525.  The  agreement  may  be  made  between  the 
debtor,  creditor,  and  the  third  person,  or  between  the  creditor  and 
the  third  person,  or  even  between  the  debtor  and  the  third  person 
so  long  as  the  creditor  is  not  thereby  prejudiced:  Patterson  t.  Clark» 
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96  Ga.  494,  23  S.  E.  496;  dUzeiis'  Nat.  Bank  t.  Wert,  26  Fed.  294; 
Pivel  T.  Zuber,  67  Tex.  275,  8  &  W.  273,  citing  Foller  r.  Hollis,  S7 
Ala.  435;  Mitchell  r.  Bntt,  45  Oa.  162;  Candle  T.  ICnrphy,  S9  HL 
352;  New  Jenej  etc.  By.  Co.  r.  Wortendjke,  27  N.  J.  658;  Owen 
y.  Cook,  8  Tenn.  Ch.  78;  Morgan  r.  Hammett,  28  Wis.  84.  Gompmre 
Harrison  y.  Bialand,  5  Bob.  (Lol)  204;  Hoyle  ▼•  Cazabat,  25  lau 
Ann.  438;  Brice  r.  Watkina,  80  La.  Ann.  21.  But  rabetitntion  eaa- 
not  be  bronght  about,  probably,  by  a  contract  between  the  debtor 
and  a  stranger  to  which  the  creditor  la  not  a  p&>ty,  as  to  a  part 
only  of  the  debt:  Smith  y.  Morrison  (Tex.  Giy.  App.),  29  &  W. 
1116. 

e.  Equitable  Basis  and  Nature  of  Sabfogmtton.— Legal  anbrogatloa 
18  not  founded  upon  contract  or  priyity  or  atrict  auretyahip.  It  ia 
bom  of  equity,  and  results  from  the  natural  justice  of  placing  the 
burden  where  it  ought  to  rest.  It  does  not  flow  from  any  fixed  mle 
of  law,  but  rather  from  principles  of  justice,  equity,  and  beneyolenee. 
It  is  a  purely  equitable  result,  depending  like  other  equitable  doc- 
trines upon  the  facta  and  circumstancea  of  each  particular  eaaa  to 
call  it  forth.  It  ia  a  deyice  adopted  or  inyented  by  equity  to  eom* 
pel  the  ultimate  discharge  of  a  debt  or  obligation  by  him  who  in 
good  conscience  ought  to  pay  it:  Opp  y.  Ward,  125  Ind.  241,  21  Am. 
St.  Bep.  220,  24  N.  E.  974;  Spaulding  y.  Haryey,  129  Ind.  106,  28 
Am.  St.  Bep.  176,  28  N.  E.  823;  Clark  y.  Marlow,  149  Ind.  41,  48 
N.  E.  359;  Crippen  y.  Chappel,  35  Ean.  499,  67  Am.  Bep.  187,  II 
Pac.  453;  Emmert  y.  Thompson,  49  Minn.  886,  32  Am.  St.  Bep.  566, 
52  N.  W.  81;  Ocobock  y.  Baker,  52  Neb.  447,  66  Am.  St  Bep.  519, 
72  N.  W.  582;  Boicce  y.  Conover,  63  N.  J.  Eq.  278,  58  AtL  910; 
Kinkead  y.  Byan,  64  N.  J.  Eq.  454,  58  AtL  1053;  Kolb  y.  National 
Surety  Co.,  176  N.  Y.  233,  68  N.  E.  247;  Grainger  y.  Lindaay,  123 
N.  C.  216,  81  a  E.  473;  Cottrell'a  Estate,  28  Pa.  St.  294;  Mosier'k 
Appeal,  56  Pa.  St.  76,  93  Am.  Dec.  783;  Foreat  Oil  Company's  Appeal, 
118  Pa.  St.  138,  4  Am.  St.  Bep.  584,  12  Atl.  442;  Taryer  y.  Laad 
Mtg.  Bank,  7  Tex.  Cly.  App.  425,  27  Q.  W.  40;  Hullinga  y.  Hullingi 
Lumber  Co.,  88  W,  Va.  815,  18  S.  B.  620;  Memphis  etc.  B.  B.  y. 
Dow,  120  U.  a  287,  7  Sup.  Ct.  Bep.  482;  The  Jersey  City,  43  FW. 
166;  Matthews  y.  FldeUty  Title  etc.  Co.,  52  Fed.  687;  Goodyear 
Shoe  Machinery  Co.  y.  Dancel,  119  Fed.  692.  The  law,  howey«r,  ia 
as  fond  of  the  principle  as  is  equity,  whereyer  it  can  be  made  ayali- 
able  in  legal  procedure:  Steyens  y.  King,  84  Me.  291,  24  AtL  850. 
See,  too,  HuD  y.  Myers,  90  Ga.  674,  682,  16  a  B.  653.  And,  while 
the  right  to  subrogation  is  not  based  upon  contnct,  it  may  be  qual- 
ified and  controlled  by  the  express  agreement  of  the  parties;  and 
their  rights,  in  that  respect,  may  be  made  whateyer  they  ehooae  to 
make  them:  Henderson-Achert  Lithographic  Co.  ▼.  John  Shillito  Co., 
64  Ohio  St.  236,  83  Am.  St.  Bep.  745,  60  N.  £.  295.  See  ^'Conyai- 
tional  Subrogation,''  ante. 
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d.    Origin,  Growth,  and  Expansion  of  the  Doctrine. 

1.  In  OeneraL — Ohancellor  Kent  says  that  the  doctrine  of  sub- 
rogation is  familiar  to  the  civil  law  and  the  law  of  those  countries 
in  which  that  system  essentially  prevails  but  that  it  is  equally  well 
known  in  the  English  chancery:  Gheesebrough  v.  Millard,  1  Johns. 
Ch.  409,  7  Am.  Dee.  494.  It  is  not  improbable  that  the  prevalence 
•f  the  doctrine  In  the  civil  law  suggested  its  adoption  from  that 
system  of    jurisprudence  by  the    early  English  chancellors.    Many 

authorities  regard  the  Boman  law  as  its  source.  But  however  this 
may  be,  it  has  long  been  an  established  branch  of  equity  juris- 
prudence, and  its  importance  has  gradually  increased  until  the  fre- 
quency of  its  application  is  surprising:  See  WiUdns  v.  Gibson,  113 
Ga.  31,  84  Am.  St.  Eep.  204,  88  S.  E.  374;  Shinn  v.  Budd,  14  N.  J. 
Eq.  234;  Neely  v.  Jones,  18  W.  Va.  625,  37  Am.  Eep.  794;  Prairie 
State  Bank  ▼.  United  States,  164  U.  S.  227,  17  Sup.  Ct.  Eep.  142. 

2.  Present  Status  and  Liberality. — Since  the  doctrine  of  subro- 
gation was  ingrafted  on  English  equity  jurisprudence,  it  ''has  been 
steadily  expanding  and  growing  in  importance  and  extent  in  its  ap- 
plication to  various  subjects  and  classes  of  persons":  Home  Sav. 
Bank  t.  Bierstadt,  168  111.  618,  61  Am.  St.  Eep.  146,  48  N.  E.  161; 
Heuser  r.  Sharman,  89  Iowa,  355,  48  Am.  St.  Eep.  390,  56  N.  W. 
625;  George  v.  Butler,  16  Utah,  111,  50  Pac.  1032;  Emmert  v.  Thomp- 
son, 49  Minn.  886,  32  Am.  St.  Eep.  666,  52  N.  W.  31;  Dorrah  v. 
Hill,  78  Miss.  787,  19  South.  961;  Eachal  y.  Smith,  101  Fed.  159. 
"The  doctrine  of  subrogation  or  substitution,  at  first  applied  In 
behalf  of  those  who  were  bound  by  the  original  security  with  the 
principal  debtor,  has  been  greatly  extended,  and  the  principle,  mod- 
ified to  meet  the  circumstances  of  cases  as  they  have  arisen,  has 
been  applied  in  favor  of  volunteers  Intervening  subsequently  to  the 
original  obligation,  and  as  between  different  classes  of  sureties,  and 
in  the  marshaling  of  assets,  and  prescribing  the  order  in  which 
property  and  funds  shall  be  subjected  to  the  discharge  of  different 
classes  of  obligations,  and  as  between  classes  of  creditors,  so  as 
to  do  substantial  justice  in  each  case":  Barnes  v.  Mott,  64  N.  Y. 
397,  21  Am.  Bep.  625.  The  remedy,  then,  is  no  longer  confined  to 
sureties  and  quasi  sureties,  but  includes  so  wide  a  range  of  persons 
and  subjects  that  it  has  been  denominated  the  mode  whereby  equity 
compels  the  ultimate  payment  of  an  obligation  by  him  who  in  justice, 
equity,  snd  good  conscience  ought  to  pay  it:  Arnold  v.  Green,  116 
JH.  Y.  666,  23  N.  E.  1;  "Definition,"  ante. 

Ko  doctrine  of  equity  jurisprudence  is  more  {beneficent  in  its 
operation  than  Is  subrogation,  and  perhaps  none  stands  in  higher 
favor:  Chaplin  v.  Sullivan,  128  Ind.  50,  27  N.  E.  425;  Sands  v.  Dur- 
ham, 99  Ya.  263,  86  Am.  St.  Bep.  884,  38  S.  E.  145.  No  general 
jole  can  be  laid  down  which  will  afford  a  test  in  all  cases  for  its 
application;  whether  or  not  the  doctrine  is  applicable  in  any  par- 
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ticular  ease  dependi  npon  its  particular  facts  and  eireumstaiiceSy 
the  principle  not  being  enforced  as  a  matter  of  legal  right,  bat  In 
order  to  subserve  the  ends  of  justice  in  the  particular  controversy 
under  consideration:  Boston  Safe-Deposit  etc.  Co.  v.  Thomas,  59 
Kan«  470,  53  Pae.  472;  Aultman-Miller  &  Co.  v.  Bishop,  53  Neb. 
645,  74  N.  W.  55;  Gordan  v.  Stewart  (Neb.),  96  N.  W.  624;  In  re 
Mosier,  56  Pa.  St.  76,  93  Am.  Dec.  783.  Subrogation  has  been  al- 
lowed,  it  is  said,  upon  the  broad  principle  that  to  deny  it,  under  the 
facts  and  circumstances  involved,  would  violate  the  plainest  prin- 
ciples of  justice:  Arlington  State  Bank  v.  Paulsen,  57  Neb.  717,  78 
N.  W.  803.  Of  course,  it  is  not  a  universal  remedy  for  all  who  have 
lost  their  monej  in  paying  obligations  for  which  others  are  primarily 
bound:  Berry  v.  Bullock,  81  Miss.  463,  33  South.  410.  The  sphere  <^ 
its  application  has  many  limitations,  as  will  hereafter  appear. 

The  remedy  of  subrogation  is  well  calculated  to  effect  justice  as 
between  those  bound  to  perform  the  same  duty  or  discharge  the 
same  obligation,  whether  or  not  they  are  bound  in  the  same  degree, 
and  it  has  nothing  of  form  nor  of  technicality  about  it.  "He  who, 
in  administering  it,  would  stick  in  the  letter,  forgets  the  end  of  its 
ereation,  and  perverts  the  spirit  which  gave  it  birth.  It  is  the 
creature  of  equity,  and  real  essential  justice  is  its  object":  Enders 
V.  Brune,  4  Band.  (Va.)  447;  Hawker  v.  Moore,  40  W.  Va.  49,  20 
a  E.  848;  Schieb  v.  Moon,  50  W.  Va.  47,  40  8.  E.  329. 

n.    Olrcnmstances  Affecting  and  OontrolUng  Sabrogatton. 

a.  Principles  of  Equity  Goiecally. — ^The  doctrine  and  praetie«  of 
subrogation,  being  of  equitable  origin  and  nature,  its  operation  is 
controlled  and  governed  by  the  principles  of  equity:  Springer  r* 
Foster,  27  Ind.  App.  15,  60  N.  E.  720;  Sheppard  ▼.  Messenger  (Iowa), 
77  N.  W.  515.  While  subrogalion  exists  solely  for  the  purpose  of 
accomplishing  substantial  justice,  it  is  possible  that  in  all  eases 
where  it  is  invoked  there  must,  in  addition  to  the  inherent  jnstieo 
of  the  ease,  concur  therewith  some  established  principle  of  equity 
jurisprudence,  as  recognized  and  enforced  by  courts  of  ehaneery. 
This  is  the  view  taken  by  the  Nebraska  courts  and  apparently  by 
the  Wisconsin:  Seiroe  v.  Hodian,  50  Neb.  601,  70  N.  W.  244;  Meeker 
V.  Larson  (Neb.),  90  N.  W.  958;  Gordon  v.  Stewart  (Neb.),  96  N. 
W.  624;  Blodgett  v.  Hitt,  29  Wis.  169,  183. 

b.  Intervening  Bights  and  Equities. — Since  subrogation  is  a 
creature  of  equity,  it  must  be  enforced  with  a  due  regard  to  the 
rights,  legal  or  equitable,  of  others.  It  cannot  be  invoked  so  as 
work  injustice,  or  defeat  a  legal  right,  or  overthrow  a  superior  or 
perhaps  even  an  equal  equity,  or  displace  an  intervening  right  or 
title:  Makeel  v.  Hotchkiss,  190  111.  311,  83  Am.  St.  Bep.  131,  60 
N.  E.  524;  Bartholomew  v.  Hrst  Nat.  Bank,  57  Kan.  594,  47  Pac. 
519;  Gray  v.  Zellmer,  66  Kan.  514,  72  Pae.  228;  Gaskell  v.  Hnffaker. 
20  Ky.  Law  Bep.  1555,  49  S.  W.  770;  Band  v.  Cutler,  155  Mass.  451. 
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29  N.  E,  1085;  Dwight  v.  Scranton  Lumber  Co.,  82  Mich.  624,  47 
N.  W.  102;  Gerdine  v.  Menage,  41  Minn.  417,  43  N.  W.  91;  Eiee  ▼. 
Winters,  45  IQcb.  517,  63  N.  W.  830;  Hayden  v.  Huflf,  60  Neb.  625,  83 
N.  W.  920;  Union  Trust  Co.  v.  Montieello  etc.  By.  Co.,  63  N.  T. 
311,  20  Anu  Eep.  641;  Vanghan  t.  Jeffreys,  119  N.  C.  135,  26  S.  E. 
94;  CutcMn  v.  Johnston,  120  N.  0.  51,  26  8.  B.  698;  Budd  t.  Oliver, 
148  Pa.  St.  194,  23  AtL  1105;  Musgrave  t.  Dickson,  172  Pa.  St.  629, 
51  Am.  St.   Eep.  765,  33  AtL  705;   Shimp'tf  Assigned  Estate,  197 
Pa.  St.  128,  46  Att.  1037.    If  there  should  be  any  who,  by  any  rule 
«f  striet  law,  or  in  equity  and  good  conscience,  stands  on  higher 
ground  or  for  any  reason  has  a  better  right,  he  will  not  be  displaced 
•or  his  right  disturbed;   for  that  is  the  essence  of  the  doctrine'': 
Hawker  y.  Moore,  40  W.  Ya.  49,  20  S.  E.  848.    Thus,  the  right  of 
subrogation  does  not  exist  in  favor  of  a  second  mortgagee  to  the 
prejudice  of  the  paramount  lien:  Skinkle  v.  Huffman,  52  Neb.  20, 
71  N.  W.  1004.    Nor  can  the  right  prevail  against  bona  fide  pur- 
«ha8er8  or  those  in  a  like  position:  Bichards  v.  Griffith,  92  Cal.  493, 
27  Am.   St.  Bep.   156,  28   Pac.  484;   Ahem  v.  Freeman,  46   Minn. 
156,  24  Am.  St.  Bep.  206,  48  N.  W.  677;  Amick  v.  Wood  worth,  58 
Ohio  St.  86,  50  N.  E.  437.    A  surety  on  a  note  secured  by  a  trust 
deed,  who  has  paid  the  debt  secured,  cannot  enforce  the  lien  for 
reimbursement  in  such  a  manner  as  to  affect  the  right  to  redeem 
of  one  who  purchases  the  land  at  execution  sale:  James  v.  Jaques, 
26  Tex.  820,  82  Am.  Dee.  613.    And  if  money  is  loaned  to  a  railway 
company  in  the  ordinary  course  of  business,  without  any  agreement 
as  to  the  use  to  be  made  of  it,  and  is  paid  out  to  laborers  and 
«npplymen,  after  which  the  company  goes  into  the  hands  of  a  re- 
ceiver, the  persons  making  the  loans  are  not  entitled  to  be  subro- 
gated to  the  elaims  paid  with  the  money  loaned,  as  against  mort- 
gagees of  the  railway:  Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Valley 
B.  B,.  Co.,  86  Ya.  1,  19  Am.  St.  Bep.  858,  9  S.  E.  759. 

«.  Solvency  of  Debtor^— The  right  to  be  subrogated  to  the  se- 
curities of  one  who  has  been  paid  does  not  depend  upon  the  solvency 
•or  insolvency  of  the  debtor,  but  upon  the  circumstances  attending 
tlie  payment  of  the  debt  to  which  the  security  was  incident: 
Spaolding  r.  Harvey,  129  Ind.  106,  28  Am.  St.  Bep.  176,  28  N.  E. 
323. 

d*  Usnry^ — Ordinarily,  there  is  no  basis  for  the  application  of  equi- 
table doctrine  of  subrogation,  where  the  claim  thereto  grows  out  of  an 
agreement  which  is  void  by  reason  of  usury:  Trible  v.  Nichols,  53  Ark. 
271,  22  Am.  St.  Bep.  190,  13  S.  W.  796;  Boe  v.  Kiser,  62  Ark.  92,  54 
Am.  St.  Bep.  288,  34  S.  W.  534;  Perkins  v.  Hall,  105  N.  Y.  539, 
12  N.  E.  48.  Still,  the  fact  that  one  who  has  loaned  money  to 
•discharge  a  prior  encumbrance  has  charged  usury  will  not  deprive 
Um  of  the  right  to  subrogation  to  the  rights  of  the  prior  encum- 
t>rancer,  if  he  has  an  agreement  to  that  effect,  and  is  not  s< 
St.  Eep.,  VoL  99-31 
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to  eolleet  more  tlian  the  principal  and  legal  interest  of  his  debt. 
At  least  sneh  is  the  conclusion  reached  in  Wilkins  t.  Gibson^  lU 
Oa.  81,  84  Am.  St.  Bep.  204,  88  8.  E.  374. 

t.    Laches  and  KegUgence. — ^The  right  to  subrogation,  being  one 
of  eqnity  merely,  must  ordinarily  be  exerciBed  with  due  diligenee. 
It  maj  be  lost  through  laches:  Atkins  y.  Nord/ke,  8  Kan.  App.  855,. 
54  Pae.  828;  Ocobock  T.  Baker,  52  Neb.  447,  66  Am.  St.  Bep.  519,. 
72  N.  W.  582;  GTring's  Appeal,  89  Pa.  St.  336;  Coonrod  t.  KeDj^ 
119  Fed.  841.    For  example,  it  has  been  held  that  a  yendee  of  land,, 
satisfying  a  mortgage  thereon  and  canceling  it,  will  not  be  sob- 
stitnted  in  the  place  of  the  mortgagee  where,  through  his  groae 
neglect,  he  has  failed  to  discorer  the  ezistenee  of  a  prior  encum- 
brance on  the  land  under  which  It  is  sold:  Garwood  t.  Eldridge,  2 
K.  J.  £q.  145,  84  Am.  I>ee.  195.    And  a  person  loaning  money  t» 
pay  oif  a  mortgage  with  an  agreement  for  a  new  one  cannot  be 
subrogated  to  the  rights  of  the  flrst  mortgagee,  as  against  a  judg- 
ment rendered  against  the  mortgagor  before  the  execution  of  the 
mortgage,  which   an  examination  of  the  records  would  have  dis- 
closed: Mather  y.  Jenswold,  72  Iowa,  550,  13  N.  W.  512,  84  N.  W. 
827;  Fort  Dodge  Bldg.  etc.  Assn.  v.  Scott,  86  Iowa,  431,  53  N.  W. 
288.    So,  it  has  been  decided   that  if  a  party  otherwise  entitled  to 
be  subrogated  to  the  rights  of  a  judgment  creditor,  delays  until  two 
hours  before  a  sale  under  the  judgment  is  to  take  plaee,  and  then 
makes  application  for  subrogation,  he  must  excuse  his  laehes  an«] 
make  out  a  clear  case,  to  warrant  the  court  in  arrestiag  the  pce- 
eeedings  and  granting  him  relief:  Forest  OU  Company's  Appeals,. 
118  Pa.  St.  138,  4  Am.  St.  Bep.  584,  12  AtL  442.    Howeyer,  snbre- 
gation  is  often  allowed  notwithstanding  there  is  more  or  less  neg- 
ligence, and  it  may  be  said  that  negligence  which  does  not  increase 
the  burdens  of  any  lienholder  does  not  proYont  subrogation  or  bar 
the    right    thereto:    MiUer  y.  Stark,  61  Ohio  St.  418,  56  K.  £.  11. 
See,  too,  Caldwell  y.  Palmer,  74  Tenn.  (6  Lea)  652. 

XXL    Payment  and  Discharge  of  Obligatioii. 

a.  Keoessity  of  Payments— Payment  of  the  debt  is  a  prerequisite 
to  the  right  of  subrogation.  Not  liability  to  pay,  but  actual  pay* 
ment,  renders  the  doctrine  of  substitution  applicable.  And  ordi- 
narily the  whole  debt  must  be  paid,  or  at  least  tendered,  before  the 
right  can  be  enforced.  Until  the  creditor  is  wholly  satisfied,  there 
should  and  can  be,  as  a  rule,  no  interference  with  his  rights  or  se- 
curities which  might  prejudice  or  embarrass  him  in  any  way  in 
the  collection  of  the  residue:  Carter  y.  Neal,  24  Qa.  846,  71  Am. 
Dec.  136;  Fulton  y.  Harrington,  7  Houst.  (Del.)  182,  80  AtL  856^ 
Bartholomew  y.  First  Nat.  Bank,  57  Kan.  594,  47  Pac  519;  Insur- 
ance Co.  Y.  Fidelity  Title  etc.  Co.,  123  Pa.  St  523,  10  Am.  St.  Bep. 
546,  16  AtL  791;  Nettleton  y.  Bamsey  County  Land  etc  Co.,  54 
Minn.  895,  40  Am.  St.  Bep.  842,  56  N.  W.  128;  London  etc  ICtg. 
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Co.  T.  Fitzg«raia^  55  Minn.  71,  56  N.  W.  464;  New  Jersey  ete.  By. 
Co.  ▼.  Wortendyke,  27  N.  J.  Eq.  658;  Cason  ▼.  Connor,  83  Tex.  26, 
18  &  W.  668;  Featherstone  t.  Emerson,  14  Utah,  12,  45  Pae.  713; 
Colnmbia  Flnaneo  ete,  Co.  t.  Kentnekj  Union  Bj.  Co.,  60  Fed.  794. 
Thns,  one  seeking  to  be  sabrogated  to  mortgage  security  mnst  first 
pay  tbe  seenred  debt:  Lumbermen's  Ins.  Co.  t.  Spragae,  59  Mina. 
208,  60  N.  W.  1101.  It  has  been  held  that  tender  of  payment  ae- 
etmpaaied  with  a  demand  for  the  assignment  of  the  debt  is  not 
snffieient:  Forest  Oil  Company's  Appeal,  118  Pa.  St.  188,  4  Anu 
St.  Bep.  684,  12  AtL  442.  We  think,  howerer,  that  it  would  be  un- 
safe to  say  that  a  tender  of  payment  would  not  in  any  ease  give 
rise  to  the  tight  to  snbrogatioxu  In  Keokuk  t*  Lotoi  81  Iowa,  119, 
it  is  held  that  when  sureties  are  elaiming  the  right  of  subrogation 
in  a  eourt  of  oquityi  but  haye  not  paid  the  claim  of  the  creditor, 
the  eourt  may  order  that  they  shall  be  subrogated  to  the  rights  of 
the  latter  when  they  do  pay  the  debt  of  their  principaL 

b.  Snfllfitenoy — Pit  Payinsat<-  -A  part  payment  of  a  debt  is  not 
ordinarily  suificient  to  call  forth  the  doctrine  of  subrogation.  It  can 
generally  be  iuToked  only  upon  the  discharge  of  the  entire  debt  or 
obligation:  Good  T.  Golden,  78  Miss.  91,  55  Am.  St.  Bep.  486,  19» 
South.  100;  Appeal  of  Allegheny  Kat.  Bank  (Pa.),  7  AtL  788;  Mus- 
graTo  T.  Dickson,  172  Pa.  St.  629,  51  Am.  St.  Bep.  765,  88  Atl.  705r. 
Cases  cited  in  the  preceding  paragraph.  Accordingly,  a  seconth 
mortgagee,  who  pays  only  a  part  of  the  ilrst  mortgage,  cannot,  im 
the  absence  of  an  agreement,  enforce  subrogation  to  the  rights  of 
the  latter:  Stnekmaa  t.  Boose,  147  Ind.  402,  46  N.  £.  680.  And 
a  Tondee  of  encumbered  property,  paying  only  a  part  of  the  mort* 
gaga  debt  as  a  consideration  for  the  sale  of  the  property,  will  not 
be  Bubetituted  in  the  place  of  the  mortgagee:  Hubbard  ▼.  Le  Barron, 
110  Iowa,  448,  81  N.  W.  681.  So,  one  is  not  entitled  to  subroga- 
tion for  purposes  of  contribution,  on  the  payment  of  an  encumbrance 
in  part  secured  on  hia  land  and  in  part  on  the  property  of  another, 
unless  he  pays  the  whole  debt  secured:  Springer  t.  Foster,  27  Ind. 
App.  15,  60  N.  E.  720.  If  a  debtor  pledges  life  insurance  policies 
to  secure  several  debts,  a  surety  paying  one  of  the  debts  is  held  not 
entitled  to  any  of  the  collateral  security  until  all  the  debts  are 
diacharged:  WiUingham  t.  Ohio  etc.  Trust  Oo.,  22  Kj.  Law  Bep. 
158,  56  a  W.  706,  67  a  W.  467. 

But  the  doctrine  of  the  insufficiency  of  part  payment  to  create 
the  right  of  subrogation,  says  Chief  Justice  Post  in  Skinkle  t.  Huff- 
nan,  52  Keb.  20,  71  N.  W.  1004^  ''has,  in  eyery  instance,  been  in- 
Toked  for  the  protection  of  the  creditor,  and  never,  so  far  as  we 
are  advised,  to  defeat  contract  obligations  in  the  interest  of  the 
debtor  alone.  Thus  understood,  the  exception  requiring  payment 
in  fun  of  the  debt  as  a  condition  precedent  to  the  right  of  sub- 
rogation ia  as  firmly  efttablished  as  the  rule  itself.    Cases  are,  how 
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ever,  not  wanting,  directly  in  point,  and  in  whicb  subrogation  lias 
been  allowed  between  the  parties  oecapjing  toward  each  other  the 
relation  of  cosureties  and  the  like,  upon  the  payment  of  a  part 
only  of  the  debt,"  citing  Kelly  t.  Kelly,  54  Mich.  80,  19  N. 
W.  680;  Coming  ▼.  Pattle,  85  N.  J.  £q.  94;  Oedye  ▼.  Matson,  25 
Beav.  310.  The  Nebraska  court  holds,  in  the  foregoing  ^gse,  that 
a  second  mortgagee  who,  in  order  to  protect  his  security,  pays  an 
installment  due  on  the  first  mortgage,  will,  to  the  extent  of  sneh 
advancement,  as  against  the  mortgagor,  be  subrogated  to  the  rights 
of  the  holder  of  the  first  mortgage;  and  may,  upon  payment  by  the 
mortgagor  of  the  balance  due  on  the  prior  mortgage,  enforea  his 
lien  for  the  amount  so  advanced.  When  there  is  an  agreement  to 
pay  an  entire  debt  evidenced  by  several  notes  maturing  at  different 
times,  a  surety  who  pays  one  of  the  notes  is  entitled  to  maintain 
an  action  against  the  principal  debtor  for  the  installment  ao  paid, 
without  waiting  until  the  whole  indebtedness  is  paid:  Nettleton  t. 
Bamsey  County  Land  etc.  Co.,  54  Minn.  395,  40  Am.  St.  Bep.  342, 
56  N.  W.  128.  In  Barnes  ▼.  Barnes,  24  Ky.  Law  Bep.  1732,  72  S. 
W.  282,  it  is  held  that  when  two  persons  purchase  real  estate  in  com- 
mon, and  give  a  note  for  part  of  the  price  with  a  third  person  aa 
-surety,  who  pays  half  of  the  note,  he  may,  by  subrogation,  be  en- 
titled to  a  lien  on  the  property  for  his  debt  and  interest. 

''A  surety  cannot  have  subrogation  until  he  has  actually  paid 
the  debt  in  full,''  says  Justice  Brannon  in  Neal  v.  Buffington,  43 
W.  Ya.  327,  26  8.  E.  172;  ''but,  on  part  payment,  even  without  that, 
lie  may,  when  the  debt  is  due,  sue  in  equity  both  the  creditor 
and  the  principal  debtor,  to  compel  each  debtor  to  pay  the  debt 
out  of  his  own  property,  and  may  have  enforced  for  his  relief  any 
liens  which  the  creditor  has  on  the  estate  of  his  principaL  If  tho 
surety  has  paid  part,  he  may  in  such  suit  have  subrogation  to  the 
creditor's  liens  after  satisfaction  out  of  the  debtor's  property  of 
the  balance  due  the  creditor." 

Equity  will  not  subrogate  a  person  to  the  rights  of  a  mortgagee 
tinder  a  first  mortgage,  when  the  latter  also  holds  a  second  mortgage 
for  the  payment  of  which  the  party  seeking  subrogation  is  liable^ 
unless  he  pays  both  mortgages:  Knoblauch  v.  Foglesong,  38  Minn* 
459,  38  N.  W.  366. 

A  stay  surety  is  not  entitled  to  subrogation  to  the  rights  of  the 
holder  of  a  stayed  judgment  merely  because  such  stay  surety  has 
signed  a  note  as  surety  with  the  judgment  debtor,  upon  which  note 
the  money  has  been  loaned  with  which  payment  was  made:  Liehty 
T.  Moore,  38  Neb.  269,  56  N.  W.  965. 

a  Money  Payment  not  EssentiaL— Payment  of  the  debt  need  not 
be  in  money,  but  whatever  discharges  the  liability  and  is  accepted 
as  payment  is  sufficient.  If  the  creditor  receives  either  property, 
negotiable  paper,  or  other  securities  in  full  satisfaction  of  the  debt, 
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thia  generally  suffiees:  Knighton  y.  Curry,  62  Ala.  404;   Combi  v« 
Caudle,  95  Ya.  7,  27  S.  £.  815. 

IV.    BAghtSf  SecoritieB,  and  Property  InYolYed. 

a.  Bights  and  Securities  in  Oeneral  to  Which  Payor  Entitled. — 
One  entitled  to  subrogation  is  put  in  all  respects  in  the  place  of 
the  person  or  creditor  to  whose  rights  he  is  subrogated.  He  is  en- 
titled to  all  the  rights,  remedies,  and  securities  which  the  creditor 
had  in  respect  to  the  debt,  and  to  ayail  himself  of  them  as  fully 
in  OTery  particular  as  the  creditor  could  haye  done:  CuUum  v. 
Emanuel,  1  Ala.  23,  34  Am.  Dec.  757;  Brown  ▼.  Bouse,  125  Cal.  645, 
58  Pac.  267;  Wilson  v.  Wilson,  6  Idaho,  597,  57  Pac.  708;  Pratt  v, 
Thornton,  28  Me.  355,  48  Am.  Dec.  492;  Hackett  ▼.  Watts,  138  Mo. 
502,  40  8.  W.  113;  New  Hampshire  Sav.  Bank  v.  Colcord,  15  N.  H. 
119,  41  Am.  Dec.  685;  Edgerly  ▼.  Emerson,  23  N.  H.  555,  55  Am. 
Dee.  207;  Fidelity  and  Deposit  Co.  t.  Jordan  (N.  C),  46  8.  E.  496; 
Pott  T.  Nathans,  1  Watts  &  8.  155,  87  Am.  I>ec.  456;  Smith  ▼.  Tunno, 
1  MeCord  Ch.  443,  16  Am.  Dec.  617;  Lowndes  v.  Chisolm,  2  Me- 
Cord  Ch.  455,  16  Am.  Dec.  667;  Bodes  ▼.  Crockett,  2  Yerg.  346,  24 
Am.  Dee.  489;  Mitchell  ▼.  De  Witt,  25  Tex.  180,  78  Am.  Dec.  561; 
Bank  of  Montpelier  t.  Dixon,  4  Yt.  587,  24  Am.  Dec.  640.  Says 
Chancellor  Walworth:  ''It  is  an  established  principle  of  equity  that 
sureties,  or  those  who  stand  in  the  situation  of  sureties,  for  those 
who  pay  a  debt  for  them,  are  entitled  to  stand  in  the  place  of  the 
creditor,  or  to  be  subpgated  to  all  his  rights  as  to  any  fund,  lien, 
or  equity  which  he  may  haye  against  any  other  person  or  property 
on  account  of  the  debt":  Eddy  ▼.  Tracer,  6  Paige  Ch.  521,  31  Am. 
Dee.  261.  And,  says  Chancellor  Kent:  ''A  surety  will  be  entitled  to 
every  remedy  which  the  creditor  has  against  the  principal  debtor, 
to  enforce  every  security,  and  to  stand  in  the  place  of  the  creditor, 
and  have  his  securities  transferred  to  him,  and  to  avail  himself  of 
those  securities  against  the  debtor":  Hayes  v.  Ward,  4  Johns.  Ch. 
123,  8  Am.  Dec.  554.  Even  Lord  Eldon  admitted  that  ''a  surety 
is  entitled  to  every  remedy  which  the  creditor  has  against  the  prin- 
cipal debtor,  to  enforce  every  security  and  all  means  of  payment; 
to  stand  in  the  place  of  the  creditor,  not  only  through  the  medium 
of  contract,  but  even  by  means  of  securities  entered  into  without 
his  knowledge,  having  a  right  to  have  those  securities  transferred 
to  him,  though  there  was  no  stipulation  for  it;  and  to  avail  him- 
self of  all  those  securities  against  the  debtor":  Craythome  v.  Swin- 
burne, 14  Yes.  162,  quoted  in  Lyon  v.  Boiling,  9  Ala.  463,  44  Am. 
Dee.  444. 

A  surety  paying  a  note  secured  by  mortgage  is  subrogated  to  tho 
rights  of  the  p^yee  under  the  mortgage:  Jones  v.  Tincher,  15  Ind. 
308,  77  Am.  Dec.  92;  James  v.  Jaques,  26  Tex.  320,  82  Am.  Dec.  613. 
If  a  creditor  takes  a  mortgage  from  the  principal  debtor,  the  surety 
is  entitled  to  it  as  indemnity;  and  the  creditor  must  do  nothing  by 
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which  it  may  h%  impaired  as  a  aeenritj:  Ha/es  ▼.  Ward,  4  Johns. 
Ch.  123,  8  Am.  Dee.  554.  The  sureties  on  a  note  seenred  bj  mort- 
gage are  subrogated  to  the  mortgagee's  right  to  the  proeeeds  of 
insurance  on  the  property:  Aetna  Ins.  Co.  t*  Thompson,  68  K.  H.  20, 
78  Am.  St.  Bep.  652,  40  AtL  396.  When  a  purchaser  of  mortgaged 
premises  has  expressly  assumed  the  payment  of  the  mortgage  debt  as 
part  of  the  consideration,  an  indorser  who  has  beeome  liable  on  the 
mortgage  notes  is  entitled,  upon  payment  thereof,  to  subrogatioA 
to  the  rights  and  remedies  of  the  payee  of  the  notes,  and  may  !•* 
coyer  of  the  purchaser  the  amount  thereof.  Such  right  to  subroga- 
tion extends  not  merely  to  the  mortgage  security,  but  also  to  the 
debt  and  remedies  to  enforce  it:  Nettleton  t.  Bamsey  County  Iiand 
etc.  Co.,  54  Minn.  395,  40  Am.  St.  Bep.  342,  56  N.  W.  128.  If  a  judg- 
ment is  recoTered  against  a  constable  and  his  sureties  for  his  wrong- 
fully attaching  and  selling  property,  which  judgment  is  paid  by  the 
sureties,  he  having  died  insolvent  in  the  meantime,  they  may  be 
subrogated  to  his  right  to  sue  on  the  note  given  for  the  purchase 
price  of  the  property  sold:  Meyer  Bros.  Drug  Co.  t.  Davis,  68  Ark. 
112,  56  S.  W.  788.  And  a  surety  on  a  note  for  the  purchase  price 
«f  a  chattel,  the  title  to  which  is  to  remain  in  the  vendor  until  full 
satisfaction  of  the  debt,  is  subrogated,  on  payment,  to  the  rights  and 
remedies  of  the  creditor,  and  he  has  the  same  rights  as  an  equitable 
assignee  to  take  possession  of  the  property  for  his  security:  Torp 
▼.  Gulseth,  37  Minn.  135,  33  N.  W.  550.  The  lien  of  an  attachment 
is  preserved  for  the  benefit  of  a  surety  who  pays  the  debt  and  takes 
an  assignment  of  the  creditor's  securities,  in  the  same  manner  and 
to  like  extent  whether  the  payment  be  before  or  after  judgment: 
£dgerly  t.  Emerson>  28  N.  H.  555,  55  Am.  Dec.  207.  A  surety  who^ 
without  suit,  pays  a  note  containing  a  stipulation  for  attorney's 
fees  in  the  event  of  suit,  is  held  subrogated  to  such  stipulation,  and 
may  recover  such  fees  in  an  action  against  the  maker:  BeviUe  ▼• 
Boyd,  16  Tex.  Civ.  App.  491,  41  &  W.  670,  42  a  W.  818. 

It  is  hardly  necessary  to  state  that  one  for  whose  benefit  the  do^ 
trine  of  subrogation  is  invoked  and  enforced  can  acquire  no  higher 
sr  greater  rights  than  those  of  the  person  for  whom  he  is  substi- 
tuted. The  rights  of  the  person  subrogated  are  measured  by  thosa 
of  the  original  creditor,  and  cannot  be  extended  further.  He  sue- 
eeeds  to  no  rights  not  held  by  the  creditor;  and  those  rights,  elaima, 
and  securities  to  which  he  succeeds  are  taken  subject  to  the  limita* 
tions,  burdens,  and  disqualifications  incident  to  them  in  the  hands  of 
his  predecessor:  Leavitt  v.  Canadian  Pac.  By.  Co.,  90  Me.  153,  87  AtL 
886;  Morrison  v.  Citizens'  Nat.  Bank,  65  N.  H.  253,  28  Am.  St.  Bep.  89, 
20  Ail  800;  First  Nat.  Bank  v.  Wood,  71  N.  Y.  405,  27  Am.  Bep.  66; 
Liles  V.  Bogers,  113  N.  C.  197,  37  Am.  St.  Bep.  627,  18  a  E.  104;  Evi* 
son  V.  Hallock,  108  Wis.  249,  83  N.  W.  1102;  Swarts  v.  Siegel,  117 
Fed.  13.  Good  faith  on  the  part  of  a  creditor  who  is  seeking  satis- 
faction of  his  claim  through  subrogation  to  the  rights  of  his  debtor 
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agaiiuit  a  third  person,  does  not  enable  him  to  prevail  when  hit 
debtor  has  been  guilty  of  fraud  so  as  to  defeat  his  rights  against  tha 
third  person:  Green  v.  Turner,  80  Fed.  41« 

b.    The  Primary  and  Original  Secnrity.— When  it  is  said  that  m. 
surety  paying  his  principal's  debt  is  subrogated  to  all  the  rights, 
remedies,  and  securities  held  by  the  creditor  for  the  payment  of  the 
debt,  the  words  ''all  securities"  include  the  primary  and  original 
•eeurity,  that  is,  the  identical  security,  the  judgment,  note,  bill, 
bond,  or  other    contractual    instrument  upon    which    the  surety  is 
bound  with  his  principal.    He  is  substituted  to  the  very  debt  itself, 
which  equity,    notwithstanding  its    payment  and    discharge,    keeps 
SLlive  for  hia  benefit  and  protection:  Lumpkin  y.  Mills,  4  Ga.  343; 
Hull  ▼.  Myers,  90  Ga.  674,*  16  8.  B.  653;  Fairchild  t.  Lynch,  99 
N.  Y.  359,  2  N.  E.  20;  Neilson  v.  Pry,  16  Ohio  St.  552,  91  Am.  Dec. 
110;   Sublett  ▼.  McKinney,  19  Tex.  439;  Beville  y.  Boyd,  16  Tex. 
Civ.  App.  491,  41  a  W.  670,  42  S.  W.  318;  German  Amercan  Sav. 
Bank  t.  Fritz,  68  Wis.  390,  32  N.  W.  123.    Thus,  a  surety  who  pays 
a  judgment,  and  is  thereby  subrogated  to  the  rights  of  the  creditor 
against  the  principal  debtor,  may  issue  execution  on  the  judgment 
in  the  name  of  the  creditor  for  the  amount  which  he  has  paid  as 
surety:  Connelly  y.  Bourg,  16  La.  Ann.  108,  79  Am.  Dec.  568.    And 
a  surety  who  has  paid  the  promissory  note  of  his  principal,  is  sub- 
rogated to  all  the   rights  of  the    holder  of  the   instrument,  one  of 
which   is  the  possession  thereof,  and  the  right  of  action  upon  it 
against  the  principal;  and  he  may  pursue  hia  remedy  upon  the  note 
as  against  the  principal,  who  is  primarily  liable,  to  the  extent  of 
reimbursing  what  he  has  expended:  McClure  t*  Johnson,  10  Okla. 
663,  668,  65  Pac.  103. 

The  doctrine  of  the  aboYe  decisions  is  eminently  just  and  reason* 
able,  and  has  the  support  of  practically  all  of  the  American  courts. 
It  appears  to  have  been  thought  at  one  time  in  England,  howoYor, 
that  the  right  of  subrogation  extends  only  to  securities  other  than 
the  obligation  or  instrument  which  is  the  OYidence  of  the  debt,  and 
that  the  surety  does  not  succeed  to  precisely  the  same  rights  pos- 
•essed  by  the  creditor.  But  this  idea  seems  to  be  at  Yariance  with 
the  earlier  decisions  of  that  country  and  and  to  haYe  been  corrected 
in  later  years  by  parliament:  See  Mason  y.  Pierron,  63  Wis.  244, 
23  N.  W.  119;  United  States  y.  Eyder,  110  U.  S.  728,  734,  4  Sup.  Ct. 
Bep.  196.  This  misconception  of  the  law  has  gained  some  foothold 
in  America.  In  Uzzell  y.  Mack,  4  Humph.  319,  40  Am.  Dec.  648, 
there  is  a  holding  that  a  surety  discharging  a  bond  or  judgment, 
which  is  the  only  security  the  creditor  has  taken,  has  nothing  to 
which  he  can  be  subrogated.  And  the  North  Carolina  court  also 
holds  that  the  securities  to  which  subrogation  can  be  had  do  not 
embrace  the  one  OYidencing  the  debt  itself,  unless  it  is  assigned  to 
a  third  person  for  the  benefit  of  the  surety:  Briley  y.  Sugg,  21  N« 
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C.  (1  Der.  ft  B.  Eq.)  366,  30  Am.  Dee.  172;  Tiddy  y.  Harru,  101 
N.  C.  589,  8  S.  E.  227;  liles  v.  Bogera,  113  N.  C.  197,  37  Am.  SU 
Bep.  627,  18  S.  E.  104;  Peebles  ▼.  Gay,  115  N.  C.  38,  44  Am.  8t^ 
Bep.  429,  20  S.  E.  173.  This  doctrine  of  only  partial  aabstitution 
proceeds  on  tbe  theory  that  the  payment  by  the  surety  is  an  ex- 
tinguishment  of  the  obligation,  and  that  equity  cannot  keep  it  allva 
eyen  for  the  purpose  of  protecting  the  surety.  Such  a  narrow,  teeb- 
nical  yiew  has  no  place  in  the  law  of  subrogation,  and,  as  we  haTO 
already  stated,  has  generally  been  repudiated. 

C    Priority  Orer  Otlier  Glalms. — ^If  a  surety,  or  person  standing* 
in   like   situation,   is   entitled,   on   pajring  his  principal's   debt,   t^ 
stand,  as  respects  the  debt,  in  the  place  of  the  creditor,  and  succeed 
to  all  his  rights,  it  follows  that  such  surety  is  subrogated  not  only 
to  the  securities  of  the  creditor,  but  to  all  his  rights  of  priority.. 
This  was  recognized  as  the  law  by  Chief  Justice  Marshall  in  the  ease 
of  Lidderdale  y.  Bobinson,  2  Brock.  159,  Fed.  Cas.  No.  8337,  approred^ 
in  12  Wheat  594,  and  in  Orem  t.  Wrightson,  51  Md.  34,  34   Am, 
Bep.  286.    In  this  last  case  it  is  held  that  the  surety  of  a  deceased 
debtor  of  the  state,  having  paid  the  debt  to  the  commonwealth,  iw 
entitled  to  the  state's  prior  claim  In  the  distribution  of  the  debtor's 
assets.    Similarily,  it  has  been  held  that  a  surety  on  a  bond  giTea 
to  the  United    States  may    be  subrogated  to    the  preferences  and 
priorities  of  the  national  government  in  the  estate  of  the  principal 
(United    States   v.    Hunter,   5    Mason,    62,    Fed.    Cas.    No.    15,426; 
United  States  ▼.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No.  16,087),. 
or  in  the  estate  of  a  cosurety:  Jackson  v.  Davis,  4  Mackey,  194; 
Bank  of  South  Carolina  v.  Adger,  2  Hill  Eq.  262.    See,  also,  Flem- 
ing T.  Beaver,  2  Bawle,  128,  19  Am.  Dee.  629;  Watts  v.  Kinney,  %■ 
Leigh,    272,    23    Am.  Dee.  266;    Bobertson  v.  Trigg,    32  Gratt.  76. 
Sureties  on  an  administrator's    bond    have    been  given    the  same- 
priority  which    their    principal    eould  have    enjoyed:  Schoofield  t« 
Budd  48  Ky.  (9  B.  Mon.)    291.    See,  also,  Muldoon  v.  Crawford,  77 
Ky.  (14  Bush)    126;  Drake  v.  Coltrane,  44  N.  C.  300. 

d.  Frotectioii  of  Property— Estate  Involved.— The  right  of  sub- 
rogation  exists  in  favor  of  one  who,  in  order  to  protect  his  own. 
interest  or  estate  in  property,  is  required  to  pay  a  debt  for  which, 
another  is  primarily  liable:  Hackensack  Sav.  Bank  ▼.  Terhume  Mfg^ 
Co.,  45  N.  J.  Eq.  610,  18  Atl.  155;  Galbraith  v.  Howard,  11  Tex. 
Civ.  App.  230,  32  S.  W.  803;  McNeiU  v.  Miller,  29  W.  Va.  480,  i 
S.  E.  335.  And  the  extent  or  quantity  of  the  interest  which  is  in. 
jeopardy  is  not  material.  If  he  has  any  palpable  interest  which, 
will  be  protected  by  the  extinguishment  of  the  debt,  he  may  pay 
the  d^t  and  be  entitled  to  hold  and  enforce  it  just  as  the  cred- 
itor could:  Suydam  v.  Voorhees,  58  N.  J.  Eq.  157,  43  AtL  4.  One  having 
a  contingent  or  future  interest  in  the  property  is  within  this  ruler 
Pease  t.  Bgan,  131  N.  Y.  262,  30  N.  E.  102;  Sulton  v.  Sulton,  26- 
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&  C.  S8,  1  &  £.  19.  Compare  KeUy  v.  Kelly,  64  Mich.  30,  19  3. 
W.  580.  So  are  persons  equitably  entitled  to  land:  Warner  ▼.  Hall| 
53  Mieh.  871,  19  N.  W.  40.  A  life  tenant  paying  off  claims  or  mort- 
g$geB  on  the  premises  is  subrogated  to  the  rights  of  the  creditor  or 
mortgagee:  Ohmer  t.  Boyer,  89  Ala.  273,  7  South.  663;  Whitney  ▼• 
Salter,  36  Minn.  103,  1  Am.  St.  Bep.  656,  30  N.  W.  756;  Kocher  t. 
Eoeher,  56  N.  J.  Eq.  545,  89  Atl.  536.  So  is  a  tenant  for  years: 
Hamilton  v.  Dobbs,  19  N.  J.  £q.  227. 

t.    Hoin68t«ads. — One  may,  under  proper  circumstances,  be  subro- 
gated to  rights  which  can  be  enforced  against  a  homestead:  (Hlbert 
▼.  Neely,  35  Ark.  24;  Luck  v.  Atkins,  53  Ark.  303,  13  a  W.  1097; 
Ayres  t.  Probasco,  14  Kan.  198;  Markillie  t.  Allen,  120  Mich.  360, 
79  N.  W.  568;  Boy  ▼.  Clark,  75  Tex.  28,  12  a  W.  846;  Denecamp  ▼. 
TowBsend  (Tex.  Civ.  App.),  83  S.  W.  254.    But  see  First  Nat.  Bank 
T.  Browne,  128  Ala.  557,  86  Am.  St.  Bep.  156,  29  South.  552.    Money 
advanced  to  pay  a  mortgage  for  the  purchase  price  of  a  homestead 
is  held  equivalent  to  so  much  purchase  money,  and  the  second  mort- 
gagee is  entitled  to  be  subrogated  to  the  rights  of  the  first:  Garr 
V.  Caldwell,  10  CaL  880,  70  Am.  Dec.  740.    And  where  one  pays 
off  a  mortgage  and  his  title  afterward  fails,  he  may  be  subrogated 
to  the  mortgagee's  rights,  although  the  property  is  a  homestead: 
Murphy  ▼.  Smith  (Tex.  Civ.  App.),  50  S.  W.  1040.    If  a  third  person 
loans  a  vendee  money  with  which  to  pay  the  purchase  price  of  land, 
taking  from  the  vendor  a  conveyance  of  the  title  as  security,  he 
is  subrogated  to  the  rights  of  the  vendor,  and  the  vendee's  rights^ 
homestead  or  otherwise,  are  subject  to  his  lien  for  the  money  loaned: 
Heyderstadt  v.  Whalen,  54  Minn.  199,  55  N.  W.  958.    And  it  is  sal) 
that  one  who  discharges  a  vendor's  lien  upon  land — even  the  home- 
stead— either  by  paying  as  surety,  or  at  the  request  of  the  debtor, 
or  at  a  judicial  sale  which  fails  to  convey  the  title,  is  entitled  to  be 
subrogated  to  the  lien  of  the  creditor  to  the  extent  of  the  payment 
so  made:  Faires  v.  Cockrill,  88  Tex.  428,  31  S.  W.  190,  626.    Citing 
MeDonough  v.  Cross,  40  Tex.  251;  Bums  v.  Ledbetter,  54  Tex.  874; 
Texas  etc  Loan  Co.  v.  Blalock,  76  Tex.  85,  13  S.  W.  12.    See,  also, 
Hieks  T.  Morris,  57  Tex.  658;  Pioneer  etc.  Loan  Co.  v.  Paschall,  12 
Ter.  Civ.  App.  613,  84  S.  W.  1001;  Dixon  v.  National  Loan  etc.  Co. 
(Tox.  <Sv.  App.),  40  a  W.  541;  Ivory  v.  Kennedy,  67  Fed.  340; 
Western  Mtg.  Co.  v.  Ganzer,  63  Fed.  Wl,    If  money  is  advanced 
to  pay  a  purchase  money  note,  and  the  amount  advanced  is  secured 
by  a  trust  deed,  it  has  been  held  that  the  person  making  the  loan 
may  be  subrogated  to  the  vendor's  lien  as  against  the  homestead 
right  of  the  borrower:  Pridgen  v.  Warn,  79  Tex.  588,  15  S.  W.  559. 

f,  JHm&r, — A  widow  who,  in  order  to  protect  her  interest  in  the 
estate  left  by  her  husband,  pays  off  a  lien  or  mortgage,  may  become 
subrogated  to  the  rights  of  the  lienholder,  as  against  the  heirs  and 
other  persons:  Jefferson  v.  Edrington,  53  Ark.  545,  14  S.  W.  99,  903; 
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Smith  T.  Stephens,  164  Mo.  415,  64  8.  W.  260;  Becker  t.  Caiy  (K 
J.  Eq.),  36  Atl.  770;  Woods  t.  Wallace,  30  N.  H.  884.  See,  too,  Couderl 
▼.  Coudert,  43  N.  J.  Eq.  407,  5  AtL  722.  If  a  widow  electa  to  take 
a  legacy  in  lien  of  dower  and  a  portion  of  the  amount  neeeaaarT' 
to  satisfy  the  legacy  is  used  to  pay  the  debts  of  the  testator,  she 
may  be  subrogated  to  the  rights  of  the  creditors  against  the  real 
estate  of  the  testator,  to  recoTor  the  amooat  to  taken:  Overton 
T.  Lea,  108  Tenn.  605,  68  &  W.  250. 

On  the  other  hand,  a  widow's  dower  is  not  exempt  from  the 
operation  of  the  doctrine  of  subrogation,  ss  the  following  cases  will 
show.  Where  the  owner  of  land  which  is  encumbered  by  trust, 
judgment,  and  purchase  money  liens,  which  are  paramount  to  his 
wife's  dower  right  in  the  event  of  his  death,  sells  the  land  to  one 
who  pays  off  and  discharges  these  liens  as  a  part  of  the  purchnse 
money,  he  is  subrogated  to  the  rights  of  the  lienors;  and  if  the 
liens  absorb  the  entire  purchase  money,  the  widow  is  not  entitled 
to  dower  out  of  the  purchase  money:  Blair  t.  Mounts,  41  W.  Ya. 
706,  24  &  E.  620.  And  a  purchaser  at  an  administrator's  sale 
whose  money  is  applied  to  a  satisfaction  of  a  mortgage  en  the  land 
may  be  subrogated  to  the  mortgagee's  rights  as  against  a  claim 
for  dower:  House  v.  Fowle,  22  Or.  803,  29  Pac  890.  If  one  becomes 
a  surety  on  a  note  given  by  the  vendee  of  land  to  secure  the  pur- 
chase price,  and  the  vendor  mortgages  the  land  to  the  surety  to 
secure  him  against  loss,  the  surety,  having  been  compelled  to  pay 
the  purchase  price,  may  foreclose  the  mortgage  after  the  mort- 
gagor's death,  .and  his  rights  will  be  superior  to  the  claims  of  the 
widow,  he  being  subrogated  to  the  lien  of  the  vendor:  Ballew  t. 
Boler,  124  Ind.  557,  24  N.  E.  976.  It  is  held  that  where  a  husband 
conveys  land  owned  jointly  with  his  wife,  representing  that  he 
had  authority  to  do  so,  and  the  purchaser  pays  off  an  ontstandinif 
lien  for  purchase  money  due  from  the  husband  and  wife,  he  is 
subrogated  to  the  benefits  of  the  lien  as  against  her  claims:  Dillon 
V.  Warfel,  71  Iowa,  106,  32  N.  W.  194. 

Where  a  widow  makes  an  insufficient  renunciation  of  her  dower 
in  a  mortgage,  the  mere  fact  that  the  proceeds  of  the  mortgage  go  to 
discharge  a  prior  mortgage  does  not  subrogate  the  second  mort- 
gagee to  the  rights  of  the  prior  mortgagee:  Jeffries  t.  Allen,  29  8. 
€.  501,  7  B.  E.  828.  But  where  a  mortgage  is  executed  by  a  hue- 
band  and  wife  to  raise  funds  to  pay  a  prior  mortgage  upon  the 
same  property,  given  by  him  before  his  marriage,  and  it  subse- 
quently appears  that  she  was  an  infant  at  the  time  of  executing 
the  last  mortgage,  such  fact  not  being  disclosed,  the  person  taking 
the  last  mortgage,  in  an  action  to  foreclose  it,  may  be  subrogated 
to  the  rights  of  the  mortgagor  under  the  first  mortgage,  which  may 
be  revived  and  enforced,  to  the  extent  of  the  amount  advanced  to 
pay  it,  to  the  exclusion  of  the  wife's  dower  rights:  Snelling  t.  Me- 
Intyre,  6  Abb.  N.  C.  469. 
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If  the  purchaser  of  an  equity  of  redemption  pays  a  mortgage  to 
which  the  wife  of  the  mortgagor  Was  a  party,  or  gives  a  new  mort- 
age in  place  of  such  mortgage,  he  beeomes,  in  an  equitable  sense; 
the  purchaser  of  the  interest  in  the  original  mortgage,  and  is 
entitled  to  be  subrogated  to  the  position  of  the  mortgagee,  and  to 
stand  In  equity  as  the  purchaser  of  and  holder  of  his  security: 
Eyerson  ▼.  MeMuUen,  113  K.  Y.  293,  10  Am.  St  Bep.  US,  21  N.  B. 

g.    Estates  of  Decedents^ 

1.  Zn  General— Widow.-^A  creditor  of  one  having  an  established 
elaim  against  the  estate  of  a  decedent  may  be  substituted  to  the 
rights  of  the  latter,  and  may  to  that  extent  file  his  own  claim 
sigainst  the  estate  directly:  Gampau  y.  Miller,  46  Mich.  148,  9  N.  W. 
140.  General  creditors  of  an  estate  whose  fund  has  been  taken  to 
pa/  an  unprobated  mortgage  debt,  are  subrogated  to  the  lien  of  the 
debt  which  the  fund  discharged:  Jefferson  v.  Edrington,  53  Ark. 
545y  14  8.  W.  99,  903.  Where  an  administrator  uses  the  personal 
aeeets  of  the  estate  in  paying  probated  claims  without  assigning 
dower  to  the  widow,  she  is  subrogated  to  the  rights  of  the  creditors 
whose  debts  are  discharged;  and  she  may  resort  to  the  realty,  as 
the  creditors  might  have  done,  for  the  payment  of  her  dower  in- 
terest which  should  have  been  assigned  out  of  the  personalty  in* 
kind:  Crouch  v.  Edwards,  62  Ark.  499,  12  S.  W.  1070;  Jefferson  v. 
£dnngton,  63  Ark.  645,  659,  14  a  W.  99,  903. 

One  advancing  money  to  an  executor  or  administrator  which  Is 
applied  to  the  payment  of  debts  for  which  the  estate  is  bound, 
wamj  be  subrogated  to  the  place  of  the  executor  or  administrator. 
''Persons  dealing  with  the  representatives  of  a  deceased  person  aro 
presumed,  in  law,  to  be  fully  apprised  of  the  extent  of  their 
authority  to  act  in  behalf  of  the  estate  which  they  represent. 
Hence,  in  the  ease  of  an  ordinary  administrator,  they  are  presumed 
to  know  that  he  has  no  authority,  as  such,  to  make  new  contracts 
which  will  bind  the  estate  in  his  charge;  such,  for  example,  as  con- 
tracts for  the  loan  of  money  even  upon  the  pretense  that  it  is 
needed  to  pay  the  debts.  A  person,  therefore,  who,  under  such  cir- 
enmstanees,  advances  money  to  an  administrator  acquires  no  right, 
either  at  law  or  in  equity,  as  against  the  estate.  His  only  equity 
arises  in  ease  the  money  advanced  has,  in  fact,  been  applied  to  the 
payment  of  debts  for  which  the  estate  was  justly  and  legally 
bound*  In  such  cases  the  creditor  of  the  administrator  will  be  per- 
mitted to  take  his  place,  and  will  be  subrogated  to  his  rights.  But 
precedent  as  well  as  sound  policy  requires  that  it  should  be  shown 
by  the  clearest  evidence  that  the  estate  has  been  benefited,  or,  in 
other  words,  that  the  money  has  been  applied  beneficially  and  In 
the  payment  of  the  debts":  Woods  v.  Bidley,  27  Miss.  120,  151;  De 
ConciUio  v.  Brownrigg,  51  N.  J.  Eq.  532,  25  Atl.  383.  See,  too, 
Tyler's  Estate  v.  Tyler  (Ind.  App.),  41  N.  E.  965. 
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If  a  widow  pays  claims  against  her  husband's  estate,  and  the  ad« 
ministrator  pays  other  claims  with  money  advanced  by  her  for  that 
purpose,  she  may  be  subrogated  to  the  rights  of  the  creditors  whose 
claims  are  thus  paid:  Brown  y.  Forst,  95  Ind.  248.  And  a  widow 
whO|  before  the  appointment  of  an  administrator.  Incurs  the  ex- 
pense of  erecting  a  monument  for  her  husband,  is  entitled  to  be 
subrogated  to  the  rights  of  the  dealer  who  put  up  the  monument 
and  she  may  recoyer  therefor  from  the  administrator:  Pease  y. 
Christman,  158  Ind.  642,  64  N.  E.  90. 

2.  Devisees  and  Legatees*— A  legatee  whose  legacy  has  been  ab- 
sorbed in  the  payment  of  debts  of  the  testator,  may  have  it  out  of 
undivided  realty  by  subrogation  to  the  rights  of  creditors:  Hope  v. 
Wilkinson,  14  Lea,  21,  52  Am.  Bep.  149.  But  if  the  amount  of  s 
mortgage,  given  by  a  legatee  and  her  husband  to  an  executor  for 
the  purpose  of  securing  notes  which  equitably  are  her  debt,  is  de- 
ducted from  the  legacy,  her  legatees  will  not  be  substituted  to  the 
mortgagee's  rights:  Dean  v.  Bounds,  18  B.  L  436,  27  AtL  515,  2S 
AtL  802.  The  discharge  of  a  judgment  against  the  executor  of  aa 
estate  by  some  of  the  legatees  substitutes  them  to  the  rights  of 
the  judgment  creditor:  Mitchell  T.  Mitchell,  8  Humph.  859. 

A  devisee  who  pays  a  debt  to  protect  his  interest  may  be  subro- 
gated to  the  claim  of  the  creditor  against  the  personal  estate  of 
the  testator:  Bedmond  v.  Burroughs,  63  N.  CX  242.  And  when  s 
wife  pays  the  balance  due  on  a  mortgage  of  property  in  which 
she  has  a  life  interest,  the  mortgage  being  executed  by  herself  ani 
husband  for  his  debt,  her  deviseea  may  be  subrogated,  as  against 
his  heirs,  to  the  extent  of  the  sum  paid  to  the  mortgagee's  rights: 
Ohmer  v.  Boyer,  89  Ala.  273,  7  South.  663.  A  devisee  of  a  life  in- 
terest who  pays  with  his  own  funds  a  debt  of  the  testator,  which  ia 
either  charged  upon  the  land  by  the  will,  or  payable  out  of  the 
land  by  statute,  is  entitled  to  be  subrogated  to  tha  rights  of  the 
creditor:  Suydam  v.  Yoorhees,  58  N.  J.  Eq.  157,  43  AtL  4. 

8.  BzecatoxB  and  Admlnittratoxa^— The  law  seems  to  be  well 
settled  that  an  executor  or  administrator  who  advances  money  to 
pay  the  debts  of  the  decedent  stands  substituted  to  the  rights  of  the 
ereditoxa  who  are  thus  benefited:  McNeill  y.  McKeill,  36  Ala.  109, 
76  Am.  Dec.  320;  Hullett  v.  Hood,  109  Ala.  345,  19  South.  419: 
Turner  v.  Shuffler,  108  N.  G.  642,  13  &  £.  243;  Suydam  t.  Yoorhees, 
58  N.  J.  Eq.  157,  43  AtL  4;  Stayner  v.  Bower,  42  Ohio  St  814; 
Appeal  of  Breckenridge,  127  Pa.  St.  81,  17  AtL  874.  Compare 
Seaton  v.  Alcorn,  51  Miss.  72;  Evans  v.  Halleck,  83  Mo.  876.  Aa 
administrator  paying  a  debt  guaranteed  by  the  intestate  may  be 
substituted  to  the  rights  of  the  creditor  in  collateral  security: 
Lee  V.  Butler,  167  Mass.  426,  57  Am.  St.  Bep.  466,  46  K.  £.  52.  And 
an  administrator  who  has  paid  the  debts  of  the  estate  and  the  costs 
of  litigation  to  an  amount    exceeding    the    personal    estate  of  the 
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decedent,  may  be  subrogated  to  tbe  rights  of  the  creditors  against 
tbe  land,  and  may  subject  it  in  the  hands  of  heirs  and  devisees  for 
bJa  reimbursement:  Wooley  ▼.  Pemberton,  41  N.  J.  Eq.  394,  5  Atl. 
139.  To  the  same  effect,  see  Taylor  ▼.  Taylor,  8  B.  Mon.  419,  48 
Am.  Bee.  400;  Kinney  v.  Harvey,  2  Leigh,  70,  21  Am.  Dec.  597: 
Oaw  V.  Huffman,  12  Gratt.  628.  If  an  administrator  pays  off  debts 
of  the  estate  from  his  own  funds,  when  there  are  no  assets  of  the 
eotate,  be  is  entitled  to  be  subrogated  to  the  rights  of  the  creditors 
to  have  the  land  sold  and  be  reimbursed  from  the  proceeds  thereof: 
Denton  v.  Tyson,  118  N.  G.  542,  24  &  £.  116.  So,  an  executrix 
who  has  no  funds  of  the  estate  wherewith  to  pay  a  note  and  mort- 
gage against  the  estate,  buys  them  with  her  own  money,  is  en- 
titled to  subrogation  to  the  rights  of  the  holders  thereof:  Penneo 
V.  Goodspeed,  22  IlL  App.  50,  affirmed  in  120  111.  524,  12  N.  E.  196. 
An  administrator,  paying  in  full  a  debt  that  is  not  within  the  pre- 
ferred class  is  held  substituted  to  the  rights  of  the  creditor:  Pryor 
T.  Davia,  109  Ala.  117,  19  South.  440. 

As  to  the  right  to  subrogation  of  one  advancing  money  to  an 
executor  or  administrator  to  pay  debts  of  the  decedent,  see  ante, 
p.   491. 

V.    Voluntary  Payments  and  Volunteers. 

m.  Standing  of  Volunteers. — ^Volunteers  do  not  stand  high  in  the 
favor  of  equity.  And  the  rule  is  as  old  as  the  law  of  subrogation 
that  one  who  pays  the  debt  of  another  of  his  own  motion,  without 
any  request  to  do  so,  without  having  any  interest  in  the  matter, 
without  any  right  to  protect  or  property  to  save,  and  without  any 
eompnlaion,  is  regarded  as  a  mere  volunteer  or  intermeddler;  and  he 
thereby  acquires  no  right  iKf  subrogation,  in  the  absence  of  any 
contract,  assignment,  or  expectation  that  he  will  be  substituted  in 
the  place  of  the  creditor:  Tradesman's  Nat.  Bank  v.  Sheffield  City 
Co.,  137  Ala.  547,  34  South.  625;  Hough  v.  Aetna  Life  Ins.  Co.,  57 
HL  318,  11  Am.  Bep.  18;  Pearce  v.  Bryant  Coal  Co.,  121  BL  590,  13 
N.  E.  561;  Martin  v.  Martin,  164  111.  640,  56  Am.  St.  Bep.  219,  45 
V.  E.  1007;  Beifeld  v.  International  Cement  Co.,  79  Bl.  ^pp.  318; 
Muir  ▼.  Berkshire,  52  Ind.  149;  Binford  v.  Adams,  104  Ind.  41,  3  N. 
£.  753;  Wormer  v.  Waterloo  Agricultural  Works,  62  Iowa,  699,  14 
N.  W.  331;  Matteson  v.  Dent,  112  Iowa,  551,  84  N.  W.  710;  Brice 
▼.  Watkins,  30  La.  Ann.  21;  Weil  v.  Enterprise  Ginnery  Co.,  42  La. 
Am.  492,  7  South.  622;  Demourelle  v.  Piazza,  77  Miss.  433,  27 
South.  623;  Bunn  v.  Lindsay,  95  Mo.  250,  6  Am.  St.  Bep.  48,  7  S. 
W.  473;  Boberts  v.  Best,  172  Mo.  67,  72  S.  W.  657;  Crane  v.  Noel 
(Mo.  App.),  78  S.  W.  826;  Washburn  v.  Osgood,  38  Neb.  804,  57  N. 
W.  529;  Pay  v.  Pay,  43  N.  J.  Eq.  438,  11  Atl.  122;  Sanford  v.  Mc- 
Iiean,  3  Paige,  117,  23  Am.  Dec.  773;  M.  T.  Jones  Lumber  Co.  v, 
Villegas,  8  Tez.  Civ.  App.  669,  28  S.  W.  558. 

Said  Chancellor  Johnson  in  an  early  South  Carolina  case:  "The 
doctrine    of    subrogation  is    a  pure,    unmixed    equity,  having  its 
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foTrndation  in  the  prineiples  of  natural  jnatiee,  and  from  its  Tery 
nature  never  could  have  been  intended  for  the  relief  of  those  who 
were  in  a  condition  in  which  they  were  at  liberty  to  elect  whether 
they  wonld  or  wonld  not  be  bound;  and  as  far  as  I  have  been  en- 
abled to  learn  its  history,  it  never  has  been  so  applied.  If  one  witlk 
perfect  knowledge  of  the  facts  will  part  with  his  money,  or  bin«l 
himself  by  his  contract  in  a  sui&cient  consideration,  any  role  of 
law  which  would  restore  him  his  money  or  absolve  him  from  his 
contract  would  subvert  the  rules  of  social  order.  It  has  been 
directed  in  its  application  exclusively  to  the  relief  of  those  that 
were  already  bound  who  could  not  but  choose  to  abide  the  penalty": 
Gadsden  v.  Brown,  1  Spear  Eq.  87,  41.  This  seems  a  clear  state- 
ment of  the  law,  and,  if  not  given  a  strict  and  literal  interpretm- 
tion  (for  the  law  is  becoming  more  liberal  on  the  question  of  who 
is  a  volunteer:  Emmert  v.  Thompson,  49  Minn.  886,  82  Am.  St. 
Bep.  566,  52  N.  W.  81),  may  be  regarded  as  accurate.  It  is  quoted 
with  approval  in  Contoocook  Fire  Precinct  t.  Hopkinton,  71  N.  H. 
574,  578,  58  AtL  797;  Shinn  v.  Budd,  14  N.  J.  Eq.  234,  2S7; 
Durante  v.  Eannaco,  72  N.  Y.  Supp.  1048,  66  App.  DIt.  485,  441; 
Aetna  Life  Ins.  Co.  v.  Meddleport,  124  U.  &  543,  549,  8  Supu  Ct. 
Bep.  626;  Prairie  State  Bank  v.  United  Stotes,  164  U.  a  227,  831, 
17  Sup.  Ct.  Bep.  142. 

''One  may  think,''  observes  Justice  Goode  in  the  recent  ease  ef 
Crane  v.  Noel  (Mo.  App.)»  78  &  W.  826,  828,  ''of  a  stranger  pej^ 
ing  the  debt  of  some  one  else  in  circumstances  that  would  constitute 
an  oificious  intermeddling  with  the  debtor's  business,  and  aiford 
the  payor  no  good  claim  in  equity  to  the  securities  held  by  the 
creditor.  If  the  test  of  the  right  to  be  substituted  was  the  par* 
pose  for  which  payment  is  made,  as  being  a  purpose  laudable  in  it- 
self, and  including  an  intention  to  preserve  the  debt,  and  obliga- 
tions collateral  thereto,  for  the  benefit  of  the  payor,  instead  of  ex- 
tinguishing the  debt.  Crane's  standing  would  be  better.  But  the 
test  is  not  the  motive  of  the  party  who  pays,  but  whether  or  not  he 
acted  as  a  volunteer." 

A  stranger  who  voluntarily  pays  the  debt  of  another  may  take 
an  assignment  of  it  from  the  creditor  and  enforce  the  debt  against 
the  debtor;  and  if,  at  the  time  the  payment  is  made,  the  creditor 
agrees  to  assign  him  the  debt,  though  no  assignment  in  writing  is 
made,  the  stranger  will  be  regarded  in  equity  as  the  equitable  as- 
signee thereof,  and  the  transaction  as  a  purchase  of  the  debt:  Cmm- 
Ush  V.  Central  Imp.  Co.,  38  W.  Ya.  890,  45  Am.  St.  Bep.  878,  18  &  £. 
456.  It  has  already  been  seen  that  a  volunteer  in  discharging  the  debt 
of  a  third  person  may,  by  contract,  keep  alive  and  on  foot  the 
securities  which  the  creditor  holds,  and  enforce  them  against  the 
debtor  just  as  the  original  creditor  could  have  done.  See  "Con* 
ventional  Subrogation,"  ante,  p.  477. 
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b.  Wlio  are  not  Volimtedn  Generally. — ^A  person  paying  a  debt, 
or  advaneing  money  for  the  purpose,  at  the  instanee,  solicitation,  or 
request  of  the  debtor  cannot  be  regarded  as  a  Yolunteer,  stranger, 
or  intermeddler,  within  the  meaning  of  the  foregoing  rules:  Home 
8ar.  Bank  t.  Bierstadt,  168  HI.  618,  61  Am.  St.  Bep.  146,  48  N.  £. 
161;  Warford  ▼.  Hankins,  150  Ind.  489,  50  N.  E.  468;  Fort  Jeffer< 
•on  Imp.  Co.  T.  Dnpoyster,  112  Kj,  792,  66  S.  W.  1048;  Gans  ▼» 
Thieme,  93  N.  Y.  225;  Hart  v.  Davidson,  84  Tex.  112,  19  Q.  W.  454; 
Baehal  ▼.  Smith,  101  Fed.  159,  165.  For  example,  if  one  who  has 
no  preyious  interest,  and  is  nnder  no  obligation,  pays  off  a  mort- 
tags  or  adyanees  money  for  its  payment,  at  the  instance  of  the 
mortgagor,  he  is  not  a  Tolnnteer,  and  he  is  entitled  to  subrogation 
to  the  lien  of  the  mortgage:  Motee  v.  Boberson,  133  Ala.  680,  82 
Sonth.  225.  Nor  is  one  a  volnnteer  who  pays  the  debt  of  another 
in  order  to  protect  his  own  rights  or  save  his  own  interests  in  prop- 
erty: Davis  ▼.  Sehlemmer,  150  Ind.  472,  50  N.  E.  873;  Grady  y. 
O'BeOly,  116  l£o.  346,  22  a  W«  798;  Cole  t.  Malcom,  66  N.  Y.  868. 

0.    PenonB  Makinf  Adyaaoaa  and  Loam. 

1.  Zn  OeneraL — ^A  person  adyancinip  money  to  pay  another's  debt 
Is  not  ordinarily  entitled  to  subrogation,  nnleas  there  is  some  obli* 
gation,  interest,  or  right  on  his  part  in  respect  to  the  debt,  or 
nnlesB  ko  has  been  requested,  or  has  an  expectation,  understanding, 
or  agreement  to  be  substituted  in  the  place  of  the  creditor  whobe 
claim  he  discharges:  Biggin  t.  Hilliard,  56  Ark.  476,  85  Am.  St.  Bep. 
118,  20  a  W.  402;  Sackett  ▼•  Stone,  115  Ga.  466,  41  a  E.  564; 
Bouton  T.  Cameron,  205  BL  50,  68  N.  E.  800;  Yaple  t.  Stephens,  30 
Kan.  580,  14  Pae.  222.  A  person  advancing  money  to  a  tenant  to 
pay  the  rent,  and  charging  it  to  him,  is  not  subrogated  to  the  land- 
kird's  lien:  Bostick  t.  Ammons,  63  a  C.  302,  41  S.  E.  310.  And  the 
mere  fact  that  money  loaned  is  used  to  pay  off  purchase  money 
notes  does  not  subrogate  the  lender  to  the  rights  of  the  holders  of 
the  notes:  Cage  ▼.  Shapard  (Tex.  Civ.  App.),  46  a  W.  839.  The 
question  of  the  right  to  subrogation  of  one  who  loans  or  adyanees 
Bon^  for  the  payment  of  the  debt  of  another  arises  frequently 
where  the  money  is  used  to  discharge  a  mortgage  or  encumbrance. 
In  that  connection  the  subject  will  hereafter  be  given  a  more  ex« 
tended  consideration.  It  is  belieyed  that  there  is  a  tendency  toward 
the  relaxation  of  the  law  in  favor  of  those  who  advance  funds 
with  which  a  third  person's  obligation  is  discharged.  See  '' Per- 
sons Interested  in  Encumbered  Property,''  post.  It  is  said  that 
the  "law  does  not  take  note  of  the  origin  of  the  moneys  with  which 
a  payment  is  made  which  carries  legal  subrogation  with  it  as  its 
effect;  legal  subrogation  takes  place  though  the  payment  be  made 
by  money  borrowed  by  the  party  making  the  payment  or  furnished 
to  him  by  another  person  for  that  purpose":  Walmsley  A  Co»  in 
liquidation,  107  La.  417,  31  South.  869. 
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2.  To  Married  Women  for  Kecessarles. — ^Equity  allows  one  wbo 
lias  loaned  or  advanced  money  to  a  distressed  wife  with  which  to 
procure  necessaries,  to  stand  in  the  stead  of  the  person  sapplyin^ 
them,  and  to  recover  of  the  hnsband  the  amount  actually  paid  by 
her  out  of  the  money  advanced.  The  supreme  court  of  Massa- 
chusetts, however,  has  fallen  into  error  on  this  question,  by  taking 
the  view  that  the  lender  is  a  mere  volunteer  and  not  entitled  to 
subrogation.  The  narrowness  and  injustice  of  such  a  view  are 
apparent,  and  the  decision  of  that  court  is  opposed  to  every  other 
decided  ease  that  has  come  under  our  observation:  See  the  mono- 
graphie  note  to  Wanamaker  v.  Weaver,  98  Am.  St.  Bep.  645,  646. 

VI.    Persons  Interested  or  Affected  In  OenaraL 

a.    By  Whom  Subrogation  may  be  Invoked. — ^The  doctrine  of  sub* 
rogation  seems  to  have  first  been  invoked  in  favor  of  sureties.    And 
it  is  now  most  commonly  applied  in  cases  where  the  person  advane* 
ing  money  to  pay  the  debt  of  a  third  party  stands  in  the  situation 
of  a  surety,  or  is  only  secondarily  liable  for  the  debt;  but  it  is  alsi) 
applicable  to  persons  compelled  to  pay  the  debt  of  a  third  party  to 
protect  their  own  rights,  or  save  their  own  property:  Cole  v.  Mai- 
com,  66  N.  T.  863;  Dunlop  v.  James,  174  N.  T.  411,  67  N.  B.  60. 
Indeed,  the  doctrine  has  become  broad  enough  to  include  every  per- 
son who,  not  being  a  mere  volunteer  or  intermeddler,  pays  a  debt 
or  discharges  an  obligation  which  in  justice,  equity  and  good  eon- 
science  ought  to  be  paid  or  discharged  by  another:  See  ''Definition/' 
ante,  p.  476.    While  it  would  be  unsafe  to  say,  in  the  face  of  this 
liberal  statement  of  the  law  of  subrogation,  who  may  and  who  may 
not    lay  claim  to    its  beneficent  doctrines,  still  it  may  be  well  to 
enumerate  some  cases  of    persons  whom    substitution  has  been  al- 
lowed.   Subrogation  may  take  place  for  the  benefit  of  a  surety,  a 
cosurety,  an  insurer,  a  purchaser  or  owner  who  extinguishes  an  en- 
cumbrance on  the  property,  a  junior  creditor  or  encumbrancer  who 
satisfies  a  prior  lien,  an  heir  who  pays  a  debt  of  the  suceessioB,  and 
a  person  who  pays  his  own  debt  which  another  has  assumed  but 
not  paid:  See  Townsend  v.  Cleveland  Fire  Proofing  Co.,  18  Ind.  App. 
568,  47  N.  £.  707,  and  cases  cited  in  succeeding  subdivisions  of  t^^■^ 
note.    This  enumeration  is  not  made  with  the  thought  that  the  doc- 
trine of  subrogation  is  limited  in  its  application  to  the  persons 
enumerated,  but  it  is  made  merely  for  the  purpose  of  calling  atten- 
tion to  some  of  the  leading  and  well-established  relations  in  reapees 
to  which  subrogation  has  been  invoked. 

b.    To  Whom  Snbrogation  may  be  Had* 

1.    In  OeneraL— Oenerally   speaking,  we   know  of   no   limitatiom 

upon  the  doctrine  of  subrogation  so  far  as  concerns  the  peraone  te 

Whose  rights  subrogation  may  be  had,  except,  perhaps,  ia  the  imn 

of  the  public  (to  which  attention  will  presently  be  given),  provided 
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the  rights  of  innocent  third  persons  are  not  interfered  with.  When 
the  snreties  of  a  trustee  are  required  to  answer  for  his  breach  of 
trusty  thej  are  subrogated  to  the  rights  of  both  the  trustee  and  the 
eeptni  que  trust  against  those  who  participated  in  the  wrong:  Blake 
T.  Traders'  Nat.  Bank,  145  Mass.  18,  12  K.  E.  414. 

2.    The  Katton*  State  and  Miinicipallty. 

A.    In  the  Case  of  Official  Bonds. — ^Instances  are  frequent  where 
sureties  on  the  bond  of  a  public  officer,  upon  being  held  to  make 
good  the  default  of  theb  principal,  are  held  to  be,  bj  the  fact  of 
payment,  equitable  assignees  and  entitled  to  be  subrogated  to  the 
position  of  the  commonwealth,  nation,  citj  or  county  in  respect  to 
its  liens,  eeeurities  and  priorities,  for  the  purpose  of  enforcing  re- 
imbnrsement  from  their  principal  or  contribution  from  their  cosure- 
ties: Cnmmings  v.  May,  110  Ala.  479,  20  South.  807;  Boone  County 
Bank  ▼.  Byrum,  68  Ark.  71,  56  a  W.  532;  Orem  v.  Wrightson,  51  Md. 
34^  84    Am.  Bep.  286;    Bunting    y«  Bicks,  22    N.  C.  (2  Dev.  &  B. 
£q.)     180.    82     Am.    Dec    699;    Myers  v.    Miller,  45    W.  Va.    595, 
31  S,  £.  976;  United  States  y.  Hunter,  5  Mason,  62,  Fed.  Gas.  No. 
25,426;  United  Statee  T.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No. 
16,087*    It  seems,  however,  that  the  surety  does  not  succeed  to  every 
advantage  in  the  form  and  mode  of  proceeding  which  the  law  confers 
en  the    public    For    instance,  he  cannot    sue  in  the    name  of  the 
United  States,  and  have  other  privileges  of  procedure  peculiar  to  the 
nation:  United  Sutes  v.  Preston,  4  Wash.  C.  C.  446,  Fed.  Cas.  No. 
16,087;  United  States  ▼•  Byder,  110  U.  S.  729,  740,  14  Sup.  Ct.  Bep. 
IML     In  the  principal  case,  ante,  p.  466,  it  is  held  that  the  sureties 
are  subrogated  to  the  rights  of  the  commonwealth,  even  to  its  ex- 
emption from  the  statute  of  limitations.    When  the  sureties  of  a 
sheriff  pay  for  him  money  collected  as  revenue,  they  are  substituted 
to  the  rights  of  the  state  to  its  lien  upon  the  real  estate  of  the 
sheriff:  Dawson  v.  Lee,  83  Ky.  61;  and  if  they  pay  a  defalcation  by 
him  for  county  taxes  collected,  they  are  subrogated  to  the  lien  of  the 
county  on  his  real  estate  therefor:  Baker  v.  Fidelity  &  Deposit  Co., 
24  Ky.  Law  Bep.  2196,  78  &  W.  1025.    Where  a  surety  on  the  bond 
of  a  tax  collector  makes  good  the  default  of  his  principal,  even  be- 
fore judgment  rendered  for  such  default,  he  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  state  or  county,  and  to  have  the  statu- 
tory lien  of  the  bond  enforced  for  his  indemnity,  against  the  princi- 
pal, essnreties  and  purchasers  from  them  with  notice  of  the  lient 
Sehueader  t^  Dudley,  80  Ala.  547,  60  Am.  Bep.  124,  2  South.  526. 
But  see  Knoll  ▼.  Marshall  County,  114  Iowa,  647,  87  N.  W.  657. 

B.  In  the  Case  of  Ball  Bonds. — ^The  supreme  court  of  the  United 
states  has  decided  that  a  surety  on  a  recognizance  for  the  appear- 
ance of  person  charged  with  a  crime  against  the  United  States,  with- 
out an  express  contract  of  Indemnity,  cannot  recover  from  the  prin- 
cipal any  sums  he  may  have  been  required  to  pay  on  account  of  ths 
Am.  8k  B^^  YoL  99— 3a 
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principal's  forfeiture,  and  is  not  entitled  to  abrogation  to  the  rights 
of  the  United  States,  nor  to  the  benefit  of  government  priority  and 
peculiar  remedies:  United  States  y.  Byder,  110  U.  8.  729,  4  Sup.  Ot. 
Bep.  196.    But  see  Simpson  y.  Boberts,  85  (Hu  180;  Beynolda  y.  Har- 
ral,  2  Strob.  87. 

O.  In  the  Case  of  Tax  Payments. — One  voluctarlly  paying  a  tajc 
to  a  city  for  which  he  and  his  property  are  not  liable  will  not  be 
subrogated  to  the  rights  of  the  city  against  the  property  or  its 
owner.  He  comes  within  the  rule  applicable  to  yolunteeis:  Mont- 
gomery y.  Charleston,  99  Fed.  825.  There  are  instances,  however,  lit 
which  subrogation  to  the  rights  of  the  public  has  been  allowed  in 
favor  of  one  paying  taxes  for  which  another  was  primarily  liable.. 
In  Taylor  y.  Wilcox,  167  Mass.  572,  46  N.  E.  115,  it  is  held  that  a 
purchaser  at  foreclosure  who  buys  upon  the  representation  of  th«)> 
assignee  in  insolvency  of  the  mortgagor,  that  a  tax  on  the  properfy 
had  been  or  would  be  discharged  from  the  insolvent  estate,  and  who,, 
upon  the  assignee's  refusal  to  pay  the  tax,  pays  it  himself,  is  sub- 
rogated to  the  right  of  the  town  to  prove  the  tax  as  a  privileged 
claim  in  insolvency.  And  in  Barron  v.  Whiteside,  a  mortgagee  pay- 
ing taxes  to  protect  the  property  is  held  subrogated  to  the  right* 
of  the  state  and  city  against  the  trustee  to  whom  the  property  ha» 
been  assigned  for  the  benefit  of  creditors.  In  a  recent  Washington 
case  it  is  decided  that  if  a  mortgagee  in  good  faith  pays  delinquent 
taxes  to  protect  his  lien,  he  may  be  subrogated  to  the  lien  of  the* 
eounty  therefor,  and  nmy  recover  the  snm  paid  as  against  a  subse- 
quent mortgagee  whose  lien  has  been  given  priority:  Dunsmuir  v.. 
Port  Angeles  Gas  Co.,  SO  Wash.  586,  71  Pac.  9.  See,  also.  United 
States  y.  Byder,  110  U.  S.  729,  788,  4  Sup.  Ct.  Bep.  196. 

The  right  of  an  individual  to  be  subrogated  to  the  rights  of  th» 
public  ia  respect  to  the  machinery  for  the  collection  of  taxes  haa,. 
however,  been  doubted  and  denied  in  several  eases.  It  is  clear,  we 
think,  that  a  eounty  treasurer  voluntarily  paying  the  taxes  of  a 
property  owner,  cannot  be  subrogated  to  the  lien  of  the  state  aa^l 
county  for  the  taxes  so  paid.  He  is,  under  such  circumstances,  a  mera 
volunteer:  Mercantile  Trust  Co.  y.  Hart,  76  Fed.  676.  In  rendering 
the  decision  in  this  case,  Mr.  Justice  Thayer  says:  "The  case  of  In 
re  Wallace's  Estate,  59  Pa.  St.  401,  is  very  much  in  point.  In  that 
ease  taxes  due  from  a  property  owner  had  been  advanced  and  pai3 
by  the  collector  of  taxes,  and  subsequently  the  owner  had  confessed 
a  judgment  in  favor  of  the  tax  collector  for  the  taxes  so  advanced* 
The  collector  claimed  the  right  to  be  subrogated  to  the  lien  of  the 
state,  but  the  right  was  denied.  The  court  said,  in  substance,  that 
it  might  well  be  doubted  whether  a  person  could  ever  claim  subroga- 
tion to  the  rights  of  the  state  as  respects  a  lien  for  taxes,  but  that 
ench  right  could  not  be  claimed  where  the  payment  of  taxes  wae 
Toluntary,  nor  where  subrogation,  if  allowed,  would  prejudice  the 
rights  of  a  third  party,  such  as  a  subsequent  judgment  creditor.     I^ 
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the  emse  of  Wilkiiuion  ▼.  Babbitt,  4  DilL  207,  Fed.  Cas.  No.  17,668, 
a  eoUeetor  of  internal  revenue  who  had  paid  to  the  government  cer- 
tain pnblie  monoTB  which  one  of  hia  deputies  had  unlawfully  de- 
posited in  a  bank  that  had  subsequently  failed,  was  held  not  subro- 
gated to  the  right  of  the  United  States  to  claim  a  preference  against 
the  assigned  effects  of  the  insolvent  bank.  Also  in  the  case  of  Grif- 
fing  ▼.  Pintard,  25  Miss.  173,  and  Hinchman  v.  Morris,  29  W.  Ya. 
673,  2  S.  E.  863,  it  was  held  that  a  tax  collector  and  a  sheriff  re- 
spectively who  had  advanced  and  paid  certain  taxes  for  taxpayers, 
were  not  in  a  position  to  be  subrogated  to  the  rights  of  the  state 
in  whose  behalf  a  lien  for  the  taxes  had  been  created.  Inasmuch 
as  a  public  tax  is  a  debt  of  such  a  character  that  it  cannot  be  as- 
signed or  farmed  out  of  the  state  or  municipality  to  whom  it  is  due 
(Mclnemy  v.  Beed,  23  Iowa,  410,  415),  a  case  must  be  very  excep- 
tional and  peculiar  when  the  right  arises  to  be  subrogated  to  tl^e 
lien  of  the  state  or  a  municipality.  It  would  certainly  be  contrary 
to  sound  public  policy  to  concede  that  a  collector  may  accept  pay- 
ment of  taxes  in  a  mode  not  authorized  by  law  [the  officer  in  this 
ease  had  accepted  a  check  in  payment  of  the  taxes  involved,  and 
then  advanced  money  from  his  funds  to  pay  the  taxes,  but  the  check 
was  never  paid],  and  thereafter,  when  confronted  with  a  possible 
loHy  be  allowed  the  light  of  subrogation."  It  would  seem  that 
in  the  above  case  the  right  to  subrogation  could  justly  have  been 
denied  on  the  ground  that  the  officer  was  a  volunteer. 

Further  light  on  this  question  is  thrown  by  the  language  of  the 
supreme  court  of  Qeorgia  in  Irby  v.  Livingston,  81  Ga.  281,  6  8.  E. 
691:  "We  think  the  case  of  Livingston  v.  Anderson,  80  Ga.  175,  5 
B,  B.  48,  decided  at  the  last  term  of  this  court,  is  in  point  in  this 
ease.  It  is  in  effect  what  we  now  decide.  In  that  case  this  court 
held  that,  inasmuch  as  no  writ  of  execution  had  been  issued  against 
the  taxpayer,  who  was  in  default,  the  sureties  of  the  tax  collector 
(who  had  been  compelled  to  make  good  the  default  of  the  collector 
in  not  collecting  and  paying  over  these  taxes),  could  not  compel 
the  state  or  its  officers  to  issue  execution  for  the  use  of  the  sureties 
entitled  to  reimbursement;  but  that  the  sureties  could  obtain  relief 
in  equity  against  the  defaulting  taxpayer.  The  right  of  subrogation 
does  not  apply  as  to  the  remedies  which  the  state  has  against  the 
citizea;  but  as  to  the  security  which  the  state  has;  that  security 
passes  to  the  citizen  or  to  the  surety  who  pays  off  a  debt  under 
such  eireumstances  as  these;  and  for  the  purpose  of  reimbursing 
htwia^ilf  he  has  a  right  to  enforce  the  execution  issued  by  the  state.^' 

''When  the  ease  is  one  of  subrogation  of  the  individual  to  publio 
rights  and  remedies,''  to  quote  from  a  recent  Connecticut  decision, 
"the  situation  assumes  an  aspect  not  presented  where  the  substitu- 
tion relates  to  private  rights.  Questions  of  public  policy,  questions 
at  to  the  propriety  of  turning  over  the  governmental  machinery  to 
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iadividualB  and  eonferring  apoa  them  the  powers  of  the  organized 
public,  at  once  arise.  The  inquiry  becomes  not  one  of  legislative 
power  to  provide  for  a  complete  or  partial  substitution,  but  one  of 
Judicial  discretion  in  the  administration  of  equitable  principles  un- 
der  equitable  considerations.  80  it  is  that  courts  ought  to  hesitate, 
and  have  hesitated,  to  apply  the  doctrine  of  subrogation  to  cases 
where  the  substitution  would  result  in  conferring  upon  individuals 
lights  and  powers  peculiarly  designed  for  and  adapted  to  publie 
pnrposes,  and  as  a  part  of  the  governmental  machinery,  without 
statutory  sanction,  express  or  implied.  The  power  of  taxation  Is 
•Be  of  the  drastic  powers  exercised  by  governmental  bodies,  its 
machinery  is  skillfully  designed  to  accomplish  the  desired  results 
most  certainly  and  effectually.  It  is  adapted  to  its  uses,  but  not 
to  private,  unrestrained  exercise.  Therefore  it  is  that,  in  the  absence 
ef  legislation  expressly  or  by  reasonable  implication  authorizing  the 
substitution  of  the  individual  for  the  community,  the  powers  spe- 
cially created  as  incidental  to  the  exercise  of  the  public  right  of 
taxation  ought  not  to  become  delegated  to  private  persons  by  ju- 
dicial intervention,  unless,  indeed,  it  is  in  rare  and  extreme  cases.'' 
Compare,  in  this  connection^  ''Oflcial  Bonds  and  Priority  Over 
Other  Claims,''  ante. 

e.  Against  Whom  Subrogation  maj  be  Enforced. — ^The  right  of 
subrogation  is  not  restricted  to  the  remedies  which  the  creditor  had 
against  the  principal  debtor,  but  extends  to  all  the  remedies  which 
he  had  against  the  principal  and  others  liable  for  the  debt.  The 
equity  of  sureties,  or  those  standing  in  like  situation,  extends, 
not  only  to  the  rights  of  the  creditor  as  against  the  prineipa!!, 
but  to  all  rights  of  the  ereditor  respecting  the  debt  ^riiich 
the  sureties  pay  or  the  obligation  which  they  discharge: 
Booker  t.  Benson,  83  Ind«  250;  Keokuk  t.  Love,  81  Iowa, 
119.  In  the  principal  case,  ante^  p.  466,  the  court  uses  this 
language:  ''That  the  doctrine  of  subrogation  does  go  to  the  extent 
ef  giving  to  the  surety  who  has  paid  the  debt  of  his  principal,  the 
benefit  of  the  rights  and  remedies  of  the  creditor  against  all  persons 
who  were  liable  for  the  debt,  is  both  asserted  by  text-writers  and 
sustained  by  the  authority  of  many  decided  cases.  This  is  especially 
held  to  be  true  of  the  sureties  of  a  fiduciary  who  are  compelled  to 
answer  for  his  breach  of  trust,  and  they  have  repeatedly  been  sab> 
rogated  to  the  rights  and  remedies  of  both  the  trustee  and  the  cestui 
que  trust  against  the  fiduciary  and  those  participating  in  the  wrong* 
ful  act." 

In  accordance  with  this  doctrine,  it  is  decided  in  the,  principal 
case  that  if  an  officer  deposits  puiblic  funds  with  a  bank,  and  the 
bank,  with  knowledge  of  the  ownership  of  the  money,  pays  interest 
thereon  to  the  officer  individually,  and  the  state  holds  the  surety 
ef  the  officer  liable  for  the  diverted  interest,  the  surety  is  entitled 
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to  be  abrogated  to  the  rights  of  tho  state  against  the  bank.  So,  im 
Carroll  Coontj  ▼.  Bhodes,  69  Ark.  43,  63  8.  W.  68,  it  is  held  that 
if  the  tnreties  of  a  eoiint7  collector  pay  to  the  state  the  amotint 
of  money  misapplied  by  that  officer  to  the  payment  of  a  debt  due 
from  him  to  a  bank,  they  will  be  subrogated  to  the  right  of  the 
state  to  proceed  against  the  bank.  And  if  a  county  treasurer  de- 
poeitfl  public  funds  with  a  bank,  which,  with  knowledge  of  the 
character  of  the  money,  appropriates  it  to  the  payment  of  a  debt 
against  the  treasurer,  who  in  that  sum  defaults,  his  sureties,  whem 
sued  by  the  county,  may  bring  in  the  bank  as  defendant,  and  may 
be  subrogated  in  the  one  judgment  against  the  bank  for  the  amount 
of  the  judgment  rendered  against  them:  Skipwith  v.  Hurt,  94  Tex* 
828,  60  8,  W.  428.  A  surety  of  a  trustee,  who  accounts  for  the 
defalcation  of  his  principal,  may  be  subrogated  to  the  rights  of  the 
cestui  que  trust  against  a  person  wrongfully  appropriating  part  of 
the  trust  estate:  Farmers'  etc.  Bank  y.  Fidelity  Deposit  Go.^  10ft 
Ey.  884,  66  &  W.  671. 

A  surety  in  an  original  obligation,  having  paid  the  debt,  may  be 
sabn^gated  to  the  rights  of  the  creditor  against  a  subsequent  surety 
of  the  principal:  McCormick  y.  Irwin,  85  Pa.  8t.  111.  8o  it  has 
been  held  that  when  a  replevin  bail  has  been  compelled  to  pay  the 
judgment,  he  may  have  execution  thereon  against  all  the  judgment 
defendants,  and  may  enforce  the  collection  thereof  against  one  who 
is  a  surety  of  the  other  defendants  in  the  judgment,  though  he  may 
hare  known  of  such  suretyship  at  the  time  he  became  replevin  bail, 
Qnleee  it  appears  that  the  surety  objected,  at  the  time  the  judgment 
was  Tendered,  to  any  stay  of  execution  thereon:  Dessar  v.  King, 
110  Ind.  69,  10  N.  E.  621. 

When  a  surety  has  paid  a  judgment  against  his  principal,  he  msy 
hy  action  follow  and  recover  any  of  the  fund  which  has  been  wrong- 
fully converted  or  misapplied  by  the  principal,  and  which  has  been 
received  from  him  by  a  third  person,  with  notice  of  its  fiduciary  char- 
acter, in  payment  of  a  debt  due  from  him  to  the  principal,  even 
though  the  judgment  which  was  obtained  against  the  surety  and  the 
principal  on  aecount  of  the  breach  of  trust  has  been  paid  and  dis- 
charged: Fox  y.  Alexander,  36  N.  C.  840;  Fidelity  &  Deposit  Co. 
y.  Jordan  (N.  C.)i  46  8.  E.  496.  And  one  furnishing  money  to  pay 
off  a  prior  mortgage  under  an  agreement  that  he  shall  have  a  first 
Ben  on  the  property,  and  taking  an  invalid  mortgage,  is  subrogated 
to  the  lien  of  the  prior  mortgage,  not  only  as  against  the  mortgagor, 
but  against  other  lienholders  having  notice  of  the  facts:  Cumber* 
land  Bldg.  etc.  Assn.  v.  Sparks,  111  Fed.  647.  To  the  same  effect, 
see  Wilton  y.  Mayberry,  76  Wis.  191,  17  Am,  8t.  Eep.  193,  43  N.  W. 
90L 

d.  Innocent  Third  Persons. — But  while  subrogation  may  be  had 
against  those  with  notice,  as  is  shown  in  the  preceding  paragraph. 


502  Ameeican  Statb  Eeports,  Vol.  99.    [Marj'kad, 

it  cannot  prvvafl  against  bona  fide  purchasers  or  those  in  like  aitii- 

ation:  Bieharda  y.  Griffith,  92  Cal.  493,  27  Anu  St.  Bep.  156,  28  Pac 

484;  Ahem  ▼.  Freeman,  46  Minn.  156,  24  Am.  St.  Bep.  206,  48  N.  W. 

677.    And,  generally,  subrogation  will  not  be  enforced  against  those 

holding   intervening   rights,   liens,   and   equities^   nor  when   it  will 

prejudieiallj  affect  the  rights  of  innocent  per&ons:  Hargis  ▼.  Bobin- 

son,  63  Kan.  686,  66  Pac.  988;  ''Intervening  Bights  and  Equities," 

ante,  where  a  more  extended  consideration  of  this  question  will  be 

found. 

e.    Persons  Having  Lien  on  Two  Fonda. 

1.  Junior  Creditor  with  Uen  on  Only  One.— If  a  prior  creditor, 
baving  security  on  two  funds,  satisfies  his  demand  out  of  the  se- 
eiirity  or  fund  which  alone  is  pledged  to  a  junior  creditor,  and 
thereby  exhausts  that  fund  ox  security,  equity  will  subrogate  the 
latter  creditor  to  the  former's  lien  upon  that  fund  or  security  which 
is  not  exhausted:  Wyman  ▼.  Fort  Dearborn  Nat.  Bank,  181  Hi.  279, 
72  Am.  St  Bepw  259,  54  N.  £.  946;  Van  Pelt  v.  Strickland,  60  Kan. 
684,  67  Pac.  498;  Eddy  v.  Traver,  6  Paige,  521,  31  Am.  Dec.  261; 
Union  Bank  ▼.  Conroy,  59  N.  Y.  Supp.  631,  42  App.  Div.  576;  Jones 
▼.  Zollicoffer,  2  Hawks,  623,  11  Am.  Dec  795;  Bamsey's  Appeal, 
2  Watts,  228,  27  Am.  Dec.  301;  Ohio  Cultivator  Co.  v.  People's 
Nat.  Bank,  22  Tex.  Civ.  App.  643,  56  a  W.  766;  Hudkins  v.  Ward, 
50  W,  Va,  a04,  8  Am.  St  Bep.  22,  3  S.  E.  600.  Accordingly,  it  is 
held  in  Anthes  v.  Schroeder  (Neb.),  94  N.  W.  611,  that  the  plaintilf 
therein  is  entitled  to  subrogation  to  the  lien  of  a  prior  creditor  on 
other  security  for  any  balance  remaining  due  after  the  application 
of  the  proceeds  of  the  security  on  which  both  have  liens  to  the  pay- 
ment in  full  of  the  prior  encumbrance. 

This  doctrine,  however,  will  not  be  allowed  to  work  injustice: 
Shimp's  Assigned  Estate,  197  Pa.  St  128,  46  Atl.  1037.  And  where 
a  creditor  having  a  lien  on  two  pieces  of  land  releases  one  of  them, 
without  any  notice  of  the  claim  of  another  creditor  whose  lien  ex- 
tends only  to  the  other,  the  former  is  not  to  be  prejudiced  by  his 
inability  to  subrogate  the  latter  to  his  lien  on  the  property  which 
has  been  released:  Cheesebrough  v.  Millard,  1  Johns.  Ch.  409,  7  Am. 
Dee.  494.  A  separate  judgment  creditor  of  a  partner  is  not  entitled 
te  be  substituted  to  the  rights  of  a  judgment  creditor  of  the  part- 
nership who  has  obtained  satisfaction  out  of  such  partner's  estate, 
to  enable  such  separate  creditor  to  proceed  against  the  other  partner, 
where  there  is  nothing  to  show  the  latter  partner  indebted  to  his 
copartner  whose  property  was  taken  to  pay  the  firm  debt:  Sterling 
T.  Brightbill,  5  Watts,  229,  30  Aul  Dec.  304. 

f .  Wrongdoera— NeclBBSlty  of  Clean  Hands.— It  is  hardly  necessary 
to  say  that  one  invoking  the  equitable  doctrine  of  subrogation  must 
eome  into  court  with  clean  hands:  Devine  v.  Harkness,  117  HL  145, 
7  N.  E.  52;  In  re  Hays'  Estate,  159  Pa.  St  381,  28  AtL  158;  German 
Bank  v.  United  States,  148  U.  S.  573,  13  Sup.  Ct  Bep.  702.    "Tho 
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doctrine  of  subrogation  cannot  be  extended  so  as  to  authorize  the 
application  of  the  principle  for  the  relief  and  benefit  of  a  party 
who  ▼olnntarily  surrenders  a  right  or  suffers  an  injury,  the  conse- 
ijnenee  of  his  own  willful  neglect  or  wrong,  or  who  has  connived  and 
assisted  in  the  wrong'':  Starke  v.  Bemheim,  102  Ala.  4G4,  14  South. 
770.  It  is  held  that  a  second  purchaser  who,  with  notice  of  the 
right  of  a  first  purchaser,  pays  off  a  lien  on  the  land,  cannot  ask 
to  be  smbrogated  to  it:  Bates  ▼.  Swiger,  40  W.  Ya.  420,  21  S.  E.  874. 
And  in  Johnson  t.  Moore,  &3  Kan.  90,  5  Pac.  406,  the  right  of  a 
junior  mortgagee  is  denied  subrogation  on  account  of  his  making  an 
unlawful  alteration  of  his  mortgage,  which  injuriously  affects  the 
liability  of  the  mortgagors.  This  rule  that  the  doctrine  of  equitable 
•abrogation  wiU  not  ba  applied  to  relieve  the  defendant  from  a 
loss  occasioned  by  his  own  unlawful  act  is  recognized  in  Gucken- 
heimer  t.  Angevine,  81  N.  Y.  894,  where  a  fraudulent  vendee  of 
chattels  is  denied  the  right  to  invoke  the  doctrine.  Among  wrong- 
doers, equity  ordinarily  wiU  not  enforce  suibrogation:  Gilbert  ▼. 
Finch,  173  K.  Y.  455,  93  Am.  St.  Bep.  623,  66  N.  E.  133.  But  see 
Kolb  ▼.  National  Surety  Co.,  176  N.  Y.  233,  68  N.  E.  247.  The  exac- 
tion of  illegal  interest  as  affecting  the  right  to  subrogation  is  con- 
sidered nnder  the  head  of  ''Uamry,"  ante. 

g.    Grantees  in  Frandolent  Ckmyeyance.— It  is  said  that  a  deed 
tainted  with  actual  fraud — ^that  is,  an  intent  to  defraud  creditors, 
in  which  intent  the  grantee  partidpated— will  not  be  permitted  to 
stand  for  the  purpose  of  reimbursing  the  grantee  any  advances  he 
may  have  made  in  consequence  of  it;  but  a  conveyance  only  con- 
stmctively  fraudulent  may  be  upheld  for  the  purpose  of  repaying 
the  g;rantee  any  advances  made  by  him  in  removing  encumbrances 
from  the  property,  as  subservient  to  the  equity  of  the  case:  Buse 
V.  Bramberg,  88  Ala.  619,  7  South.  384.    In  Young  y.  Ward,  115  HI. 
264,  3  K.  £.  512,  however,  it  seems  to  be  held  that  a  grantee  in  a 
eonyeyance,  cognizant  that  it  is  made  with  intent  to  defraud  cred- 
iUnsg  who  pays  off  and  discharges  encumbrances  on  the  property, 
nay,  when  the  conveyance  la  set  aside,  be  subrogated  to  the  rights 
of  the  encumbrancers.    But  see  Mansur  etc.  Imp.  Co.  y.  Jones,  143 
Mo.  253,  45  &  W.  41;  Greig  v.  Bice,  66  &  C.  171,  44  S.  E.  729.    In 
Cone  y.  Cross,  72  Md.  102,  19  AtL  391,  a  fraudulent  conveyance  is 
aBowed  to  stand  as  security  for  the  sum  actually  paid  by  the  vendee, 
who  it  is  not  clear  knew  of  the  fraudulent  intention  of  the  grantor. 
This  decision  is  cited  approvingly  in  Beimler  v.  Pfingsten  (Md.),  28 
AtL  24.  According  to  Arnold  v.  Hoschildt,  69  Minn.  101,  71  N.  W.  829, 
if  the  plaintiff  holds  a  mortgage  ezecfuted  on  property  by  a  fraudu- 
lent grantor,  payment  of  which  he  accepts  from  the  grantee  after  the 
conveyance,  the  plaintiff  is  not  estopped  to  attack  the  conveyance 
as  fraudulent;  but,  if  it  is  set  aside,  the  grantee  is  entitled  to  be 
•abrogated  to  the  plaintiff's  rights  as  mortgagee.    And  in  Duke  v. 
Pfgmaa,  23  Ky.  Law  Bep.  209,  62  a  W.  867,  it  is  held  that  if  prop- 
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erty  eonveyed  in  fraud  of  creditors  is  sulbjected  to  the  payment  of 
a  debt  for  which  the  grantor  is  bound  as  surety,  the  grantee  may 
be  subrogated  to  the  rights  of  the  grantor  against  his  principal  and 
eosuretiesL  If  a  debtor  makes  a  transfer  of  real  and  personal  prop* 
erty  whieh  is  fraudulent  as  to  the  latter,  and  the  grantee  uses  the 
peirsonalty  to  pay  off  a  lien  on  the  land,  after  a  suit  is  bron^t  to 
set  aside  the  transfer  of  the  personalty,  the  plaintiff  may  be  sub- 
rogated to  the  lien:  Morrel  ▼.  Miller,  28  Or.  85^  43  Pae.  490,  45  Pac 
146^ 

VIL    Persons  in  PaxticiiUr  Belationa. 

a.  Insurer  and  Insured. — One  of  the  most  frequent  applications 
of  the  doctrine  of  subrogation  Is  made  in  favor  of  insurance  com- 
panies. And  the  general  proposition  is  weQ  established  that  aa 
insurer,  on  paying  a  loss,  is  substituted  to  the  plaee  of  the  insured  in 
respect  to  the  rights  and  remedies  of  the  insured  against  thoso 
directly  responsible  for  the  loss  or  destruction  of  the  Insured  prop- 
erty. This  rule  is  applicable  in  both  fire  and  marine  insnraaee  cases? 
Crissey  etc.  Lumber  Co.  t.  Denfer  ete.  B.  B.  Oo.  (Colo.  Appw),  68 
Pae.  670;  Egan  y.  British  etc.  Ins.  Co.,  193  HI.  295,  86  Am.  8t  Bspw 
842,  61  K.  £.  1081;  Packman  y.  Oennan  Fire  Ins.  Co.,  91  Md.  818» 
80  Am.  St.  Bep.  461,  46  AtL  1066;  Cumberland  etc  TeL  Go.  y. 
Dooley  (Tenn.),  72  9.  W.  451;  International  Nay.  Co.  y.  BritiiAi  ete. 
Ins.  Co.,  108  i>ML  987;  Nord-Dentscher  Uoyd  y.  President  etc.  Ins. 
Co.,  110  Fed.  420.  But  an  accident  insaranee  compan/  has  been 
denied  subrogation  to  the  right  of  action  wliich  the  assured  has 
against  a  third  person  for  negligently  causing  his  injury:  Aetna  life 
Ins.  Co.  y.  Parker,  96  Tex.  287,  72  &  W.  168,  580,  621.  So  1ms  a 
life  insoranee  eompany  been  denied  the  right  to  recoyer  for  tho 
wrongful  death  of  a  person  whom  It  has  insured:  Connectlent  ete. 
Ins.  Co.  y.  New  York  etc  B.  B.  Co.,  25  Conn.  265,  65  Am.  Dec  571; 
Insurance  Co.  y.  Brame,  95  U.  S.  754. 

The  right  of  an  insurer  to  subrogation  has  already  engaged  onr 
attention  in  the  monographic  note  to  Mobile  InsL  Co.  y.  Columbia 
B.  B.  Co.,  44  Am.  St.  Bep.  731-739.  We  sfaaH,  therefore,  refrain 
from  any  further  discussion  of  the  question  at  this  time 

b.  Corporation  Oflicors,  Stockholders,  and  Oreditonb— If  the  pres- 
ident of  a  corporation,  In  order  to  protect  the  property  of  those 
whom  he  represents,  pays  the  interest  on  a  mortgage  of  that  prop- 
erty out  of  his  own  funds,  he  may  inyoke  the  doctrine  of  subroga- 
tion: Bush  y.  Wadsworth,  60  Mich.  255,  27  N.  £.  532.  But  if  he 
yoluntarily  pays  labor  claims  from  money  borrowed  by  himself,  he 
cannot  be  subrogated  to  the  laborer's  rights  to  be  preferred,  after 
the  insolvency  of  the  corporation:  Suddath  y.  Gallaher,  126  Mo. 
893,  28  S.  W.  880.  Directors  of  a  corporation  who  are  sureties  to 
creditors,  may,  on  its  insolvency,  be  substituted  to  the  creditor's 
righU:  Gray  v.  Taylor  (N.  J.  L.),  44  Atl  668. 
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A  stockholder,  paying  his  own  and  another  stockholder's  share 
of  the  debts  of  the  corporation  to  protect  his  interest  in  the  prop- 
erty of  the  company,  may  be  subrogated  to  the  rights  and  remedies 
ef  the  ereditoTB  so  paid,  as  a  means  to  enforce  contribution  from 
the  other  stockholder:  Bedington  y.  Comwell,  90  Cal.  49,  27  Bac.  40. 
But  whatever  a  stockholder  pays  toward  the  satisfaction  of  the  debts 
•f  the  eorporation,  either  directly  to  it  in  the  way  of  assessments^ 
or  OB  aecoant  of  his  personal  liability  as  a  stockholder  directly  to 
the  ere!ditors,  he  cannot,  by  subrogation  to  the  rights  of  the  creditor, 
reeoTer  back;  Sacramento  Bank  t.  Paeific  Bank,  124  Cal.  147,  71 
Am.  St.  Bep.  36,  56  Pac.  7S7. 

A  ereditor  who  is  entitled  to  be  STibrogated  to  the  rights  of  e  eor- 
poratioii  to  claim  amounts  due  on  sbaree  does  not  lose  the  right 
through  being  a  stockholder:  Bichardson  t.  Chicago  Packing  etc.  Co. 
(GaL),  63  PlkC  74.  But  a  creditor  of  a  corporation  cannot  be  tnh- 
rogated  to  another  creditor's  right  against  stockholders^  even  by 
paying  the  letter's  claim,  where  the  former  has  no  recourse  against 
the  stockholders:  Carter  t.  Neal,  24  Oa.  846^  71  Am.  Dec.  136. 

o.  Prindpal  and  Agents — ^An  agent  who  pays  money  ont  of  his 
own  pocket  to  protect  the  estate  of  his  principal  in  his  charge  is 
B«t  a  Tolonteer,  and  he  is  entitled  to  all  the  equities  that  his  prin* 
eipal  would  have  been  entitled  to  had  he  himseif  paid  the  demand: 
Coxry  T.  Curry,  87  Ey.  667,  12  Am.  St.  Bep.  504,  9  S.  W.  831.  If^ 
however,  aa  agent  acts  purely  as  a  volunteer,  he  cannot  invoke  the 
doetrine  of  subrogation:  Crane  v.  Noel  (Mo.  App.),  78  S.  W.  826. 
Thos^  aa  agent  of  a  mortgagee,  who  receives  for  eollectioii  unin- 
dorsed interest  coupons,  but  who,  instead  of  making  the  collection, 
remits  the  amounts  thereof  from  his  own  f unds,  without  the  knowl- 
•dge  of  the  mortgagee  or  mortgagor,  and  without  any  obligation  to 
do  so,  cannot  claim  subrogation  to  the  mortgagee's  rights  in  the 
eonpoDs:  Bennett  v.  Chandler,  199  111.  97,  64  N.  £.  1062. 

If  a  person  intrusts  money  to  his  agent  to  invest  in  real  estate,  and 
the  agent  fraudulently  pays  off  a  mortgage  with  it  on  property  be- 
longing to  a  corporation  organized  by  him,  such  person  may,  it  has 
been  held,  be  subrogated  to  the  rights  of  the  mortgagee:  Cotton  v. 
Dac^,  61  Fed.  481.. 

d.  OillGflr  Paying  Jndgmemt  or  BzeeatioiL— There  are  a  number  of 
easse  holding  that  a  judgment  or  eccecntion  cannot  ordinarily  be  kept 
alive  in  the  hands  of  the  sheriff  for  his  benefit  when  he  has  paid 
the  same  without  any  agreement  or  assignment:  Boren  v.  McGehee, 
6  Port.  432,  81  Am.  Dec.  695;  Boundtree  v.  Weaver,  8  Ala.  314; 
Whittier  ▼.  Heminway,  22  Me.  238,  88  Am.  Dec.  309;  Morris  v.  Lake, 
9  Smedee  ft  M.  521,  48  Am.  Dec.  724;  Beed  v.  Pruyn,  7  Johns.  426, 
S  AiB.  Dec  287;  Harwell  v.  Worsham,  2  Humph.  524,  37  Aul  Dec 
672.  According  to  Xiintz  v.  Thompson,  1  Head,  456,  73  Am.  Dec 
182,  the  voluntary  payment  of  an  execution  by  the  ofScer  holding  it, 
withoat  a  transfer  of  the  judgment  to  him,  operates  not  only  as  a 
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•atisf action  of  the  execution,  but  as  an  extinguishment  ofThe  judg- 
ment, notwithstanding  the  officer,  by  reason  of  his  neglect,  had  re^* 
dered  himself  liable  under  the  statute  to  a  judgment  on  motion  for 
the  amount  But  in  Finn  ▼.  Stratton,  28  Ky.  (5  J.  J.  Marsh.)  364, 
it  is  held  that  where  an  execution  is  paid  b/  a  sheriff  who  has  ren- 
dered himself  liable  hj  his  official  defalcation  in  regard  to  it,  he  is 
entitled  to  the  interest  of  the  plaintiff  in  the  demand,  and  may  use 
the  name  of  the  plaintiff  to  enforce  it  against  all  tJie  defendants 
in  the  execution:  <Bee,  also,  Allen  ▼.  Holden,  9  Mass.  133,  6  Am.  Dec 
46;  Denson  y.  Ham  (Tex.  App.),  16  a  W.  182;  Hall  ▼.  Taylor,  18 
W.  Va.  644. 

In  Heilig  t.  Lemly,  74  N.  C.  250,  21  Am.  Bep.  489,  a  sheriff  neg- 
lected to  enforce  an  execution  until  after  it  was  spent,  and  then 
paid  the  amount  due  thereon,  and  took  an  assignment  for  his  own 
benefit  to  a  third  person.  It  was  held  that  the  judgment  was  not 
extinguished,  and  that  an  alias  execution  might  issue.  The  court, 
referring  to  the  case  of  Beed  ▼•  Pruyn,  7  Johns.  426,  5  Am.  Dec 
287,  which  has  been  widely  eited  to  a  contrary  doctrine,  says: 
''We  think  that  in  the  sulbsequent  cases  in  New  York,  and  others 
elsewhere  that  have  followed  this  ease,  the  opinion  of  the  eminent 
judge  [Kent]  has  been  misconceived,  and  an  extension  given  to  it 
which  was  not  intended,  and  which  cannot  be  supported  by  reason. 
An  opinion  applicable  to  a  special  case  has  been  converted  into  a 
general  and  arbitrary  rule." 

When  a  riieriff,  under  a  void  execution,  collects  the  amount  of  a 
valid  judgment,  and  pays  it  to  the  judgment  plaintiff,  and  afterward 
the  judgment  defendant  recoveis  a  judgment  against  the  officer  for 
the  money  so  collected,  the  officer  is  subrogated  to  the  rights  of 
the  first  judgment  creditor,  and  he  may,  at  his  option,  have  execu- 
tion on  the  judgment  or  offset  it  against  the  one  obtained  against 
him:  Gillette  v.  Hill,  102  Ind.  531,  1  N.  E.  561.  And  when  person- 
alty is  sold  under  execution  after  the  judgment  has  been  satisfied, 
the  purchaser  being  ehargeable  with  such  satisfaction,  the  officer 
or  hJ8  sureties  may  be  entitled  to  the  money  bid  or  taken  in  at  the 
sale,  on  being  eompelled  by  the  debtor  to  repay  the  value  of  tho 
property  sold:  Morgan  v.  Oberly,  85  111,  74» 

A  sheriff,  after  satisfying  a  judgment  recovered  against  him  bo* 
cause  of  his  deputy  failing  to  pay  money  collected  on  execution, 
may  be  subrogated  to  the  rights  of  the  deputy  in  a  judgment  ob> 
tained  by  him  against  a  bank  for  the  sum  collected  on  the  execu- 
tion and  deposited  in  the  bank,  where  the  deputy  and  his  suretiet 
are  insolvent:  Downer  v.  South  Boyalton  Bank,  39  Yt.  25. 

VIZL    Suretieflk  CKuurantors  and  Parttas  to  Bills  and  Votaii 

a.    Surety's  Bight  to  Sabrogatioii. 

1.  The  Osneral  Bole. — ^When  a  surety  pays  the  debt  or  meets  tkm 
obligation  of  his  principal,  equity  puts  him  in  the  plaee  of  the  ered* 
Iter  whose  debt  he  has  dischargc^^  and  gives  him  the  benefits  of  all 
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the  feenrities  held  by  the  creditor  in  respect  to  the  discharged  obli- 
g&tioB.    He  is  subrogated  to  all  the  rights  of  the  creditor,  and  may 
enforce  all  liena,  priorities,  and  means  of  compelling  payment,  whick 
the  creditor  might  have  enforced.    The  sorety  stands  in  the  shoes 
•f  the  creditor,  and  hae  the  same  rights  that  he  would  have  had, 
bnt  none  other:  Oallom  ▼.  Emanuel,  1  Ala^  23,  84  Am.  Dec  757; 
Harch  ▼.  Bamet,  121  Cal.  419,  53  Pac  933;  New  London  Bank  y. 
Lec^  11  Conn.  112,  27  Am.  Dec.  713;  Davis  v.  Smith,  5  Ga.  274,  47 
Am.  Dec  279;  Begein  y.  Brehm,  123  Ind.  160,  23  N.  K  496;  Opp 
y.  Ward,  125  Ind.  241,  21  Am.  8t.  Bep.  220,  24  N.  E.  274;  Searing 
y.  Berry,  68  lowa^  20,  11  N.  W.  708;  Bice  y.  Downing,  12  B.  Mon. 
45;  Talbott  y.  Lancaster,  10  Ey.  Law  Bep.  475,  9  &  W.  694;  Creager 
y.  Brengle^  5  Har.  &  J.  234,  9  Am.  Dec.  516;  Eimmel  v.  Lowe,  28 
Minn.  265,  9  K.  W.  764;  Conner  y.  Howe,  35  Minn.  518,  29  K.  W. 
314;  Fleming  y.  Beaver,  2  Bawle,  128^  19  Am.  Dec  629;  Pott  v. 
Nathans,  1  Watts  &  a  155,  37  Am.  Dec.  456;  Yeager's  Appeal  (Pa.), 
8  AtL  225;  Lenoir  v.  Winn,  4  Desaus,  65,  6  Am.  Dec.  597;  Bowen 
y.  Barksdale,  33  &  C.  142,  11  &  £.  640;  Utah  Nat.  Bank  y.  Forbes, 
18  Utah,  225,  55  Pac  61;  Hall  v.  Hyer  (W.  Va.),  37  a  B.  594;  Eie- 
mer  v.  SchUtz,  49  Wis.  273,  5  K.  W.  493;  The  Evangel,  94  Fed.  680; 
Prairie  State  Bank  v.  United  States,  164  U.  a  227,  17  Sup.  Ct. 
Bep.  142b    Ajid  a  surety  of  a  surety  is  entitled  to  all  the  right's  of 
the  latter,  and  to  be  substituted  in  his  place,  as  to  his  remedies 
against  the  principal:  Elwood  v.  Deifendorf,  5  Barb.  398.    But  see 
New  York  State  v.  Fletcher,  5  Wend.  85.    If  the  debt  has  been  re- 
duced to  judgment,   the   surety,  upon  payment,  is   entitled  to   an 
assignment  thereof,  and  equity  will  regard  the  lien  as  still  subsist- 
bg,  and  will  aid  the  surety  in  its  enforcement:  Searing  v.  Berry, 
58  Iowa,  20,  H  K.  W.  708;  Connelly  y.  Bourg,  16  La.  Ann.  108,  79 
An.  Dec  568;  Benne  y.  Schnecks,  100  Mo.  250,  13  S.  W.  82;  Hill 
V.  King,  48  Ohio  St.  75,  26  N.  E.  988;  Bickards  v.  Bemis  (Tex.  Civ. 
App.),  78  S.  W.  239;  Flood  v.  Hulter  (Va.),  32  a  E.  64.    And  sure- 
ties of  a  judgment  debtor  compelled  to  pay  a  portion  of  the  debt 
after  the  attaching  of  a  lien  in  favor  of  the  judgment  creditor,  will 
be  subrogated,  in  respect  to  the  lien  and  to  the  extent  of  their  pay- 
■Mnt,  to  the  rights  of  the  creditor:  In  re  Lawrence,  5  Fed.  349. 

And  when,  from  his  own  hands,  a  surety  furnishes  his  principal 
money  to  be  applied  to  pay  the  latter 's  debt,  for  which  the  surety 
is  li^le,  and  the  money  is  thus  applied  by  the  principal,  the  latter, 
in  making  the  payment,  will  be  regarded  as  the  agent  of  the  surety, 
tad  the  payment  will  vest  in  the  surety  as  complete  a  right  to 
subrogation  to  securities  held  by  the  creditor  as  would  have  vested 
b  him  had  he  paid  the  debt  in  person:  Zuellig  y.  Hemerlie^  60  Ohio 
8t  27,  71  Am.  St.  Bep.  707,  53  N.  E.  447. 

&    lUiistratloiis  of  the  Bole. 
A.    BuxeU  on  Injiiiiietion  Bond. — ^If  a  surety  on  an  injunction  bond 
to  sued,  and  judgment  obtained  against  him  (the  injunction  being  of  a 
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Judgment  and  being  afterward  discharged),  he  is  entitled  to  the  bene- 
fit of  the  creditor's  judgment  lien  upon  the  property  of  the  judg- 
ment debtor:  Bodgers  ▼.  McCluer,  4  Gratt.  81,  47  Am.  Dee.  715. 
Where  a  second  indorser  has  given  an  injunction  bond  in  a  suit  upon 
the  note,  his  surety  in  that  bond,  who  has  been  compelled  to  pay 
the  amount  of  the  note,  may  recover  from  the  first  indorser:  Chris- 
man  y.  Harmon,  29  Gratt.  494,  26  Am.  Bep.  387. 

B.  On  a  Forthcoming  Bond. — Sureties  of  one  of  the  two  joint 
debtors  in  a  forthcoming  bond  became,  upon  the  discharge  thereof, 
sureties  for  the  debt;  and  when  they  have  discharged  the  same,  are 
entitled  to  be  sabstituted  to  all  the  righCs  of  the  creditors  against 
the  original  debtors,  subsisting  at  the  time  they  became  so  bound: 
Bobinmm  ▼.  Sherman,  2  Gratt.  178,  44  Am.  Dec.  381;  Hill  y.  Manser, 
11  Gratt  625;  Borer  y.  Ferguson,  96  Ya^  411,  31  a  E.  817.  See,  too, 
Conaway  y.  Odbert,  2  W.  Va.  25. 

O.  On  a  Bepleyln  Bond.— If  a  replevin  bail  pays  a  judgment 
against  the  defendant,  he  is  subrogated  to  all  the  rights  of  the  judg- 
ment plaintiff,  and  may  obtain  an  order  of  court  for  execution  to 
his  use  on  the  judgment  again&t  the  judgment  defendant:  Davis  v. 
Schlemmer,  150  Ind.  472,  50  N.  £.  873.  The  surety  on  a  replevin 
bond  does  not  lose  his  right  to  subrogation  by  voluntarily  paving 
a  judgment  against  his  principal:  Armstrong  y.  Farmers'  Hat.  Bank, 
130  Ind.  508,  80  N.  £.  695. 

D.  On  an  Appeal  Bond.— A  surety  on  an  appeal  bond  who  is 
eompelled  to  pay  the  judgment  is  entitled  to  be  subrogated  to  aU 
the  rights  of  the  judgment  creditor:  Mcdung  y.  Beime,  10  Leigh, 
894,  84  Am.  Dec.  739.  See,  also,  Foster  y.  Whitaker,  12  Ga.  57; 
Allen  y.  Powell,  108  HI.  584;  Howe  y.  Frazer,  2  Bob.  (La.)  424; 
Cnlliford  y.  Walser,  38  N.  Y.  Supp.  199,  3  App.  Div.  266;  BUck  v. 
Epperson,  40  Tex.  162;  Hamsberger  y.  Yancey,  33  Gratt.  527.  In 
Taul  y.  Epperson,  38  Tex.  492,  the  surety  on  an  error  bond,  sued  ont 
by  one  joint  defendant,  who  paid  the  debt  upon  the  judgment  being 
affirmed,  was  held  subrogated  to  the  rights  of  the  plaintiffs  as  against 
all  the  defendants.  And  according  to  Peirce  v.  Higgins,  101  lad. 
178,  sureties  on  an  appeal  bond  may  be  subrogated  to  the  lien  of 
the  judgment  appealed  from,  and  paid  by  them;  and  their  equities 
are  superior  to  those  of  a  purchaser  in  good  faith  who  buys  the  land 
on  which  the  judgment  is  a  lien  after  the  execution  of  the  bond. 

B.  On  a  Gnardlan's  Bond. — ^The  sureties  of  a  guardian,  when  com* 
polled  to  pay  the  debts  or  meet  the  obligations  of  his  principal,  will 
be  subrogated  to  the  ward's  rights  and  remedies  against  the  guard- 
ian: GUbert  y.  Neeley,  35  Ark.  24;  Bice  y.  Bice,  108  III.  199;  Har- 
ris y.  Harrison,  78  N.  C.  202;  Commonwealth  v.  Cox,  36  Pa.  St.  442; 
Commonwealth  y.  Cooper,  149  Paw  St  289,  24  AtL  339.  Even  before 
payment,  if  the  guardian  is  insolvent,  4hey  may  be  subrogated; 
but  they  take  the  remedies  with  all  the  defenses  that  existed  against 
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tlio  ward:  Adams  y.  GleavM,  78  Tenn.  (10  Lea)  367.  Thej  may  be 
mbrogated  to  the  right  of  the  ward  to  subject  the  homestead  of  the 
furdiaa:  Loek  t.  Atkins,  53  Ark.  303,  13  &  W.  1097. 

7.  Ob  aa  Administrator's  Bond. — Snreties  on  an  administrator's 
bendy  when  required  to  paj  creditors  after  an  order  of  distribution, 
are  entitled  to  be  subrogated  to  the  rights  of  the  creditors,  and  may 
reeorer  trust  funds  in  the  hands  of  the  administrator  which  have 
been  diyerted  and  misapplied:  Pierce  y.  Holzer,  65  Mich.  263,  32 
K.  W.  4S1.  For  other  cases  illustrating  the  right  of  sureties  on  the 
bond  of  an  ezeeutor  or  administrator  to  be  subrogated  to  rights  of 
thoee  whose  demands  he  has  met,  see  Gowing  y.  Bland,  8  Miss.  (2 
How.)  813;  Wemecke  y.  Kenyon,  66  Mo.  275;  Cowgill  y.  Linnville, 
20  Mo,  App.  188.  In  Kennedy  y.  Pickens,  38  N.  C.  147,  they  are 
snbstitntod  to  the  rights  of  the  next  of  kin;  and  in  Pinckard  y. 
Woods,  8  Gratt.  140,  they  are  substituted  to  the  rights  of  legatees. 
See,  too,  Taylor  y.  Taylor,  8  B.  Mon«  419,  48  Am.  Dec.  400.  Sureties 
of  an  executor  entitled  to  compensation  who  are  held  liable  for  his 
default  may  be  subrogated  to  his  claim  in  order  to  reduce  their 
liability;  and  of  this  right  they  cannot  be  deprived  by  his  electing, 
after  insolyeney,  not  to  assert  the  claim:  Abro  y.  Bobinson,  98  Ky« 
195,  19  8w  W.  587.    See,  also,  aark  y.  WiUiams,  70  N.  a  679. 

O.  Ob  a  Ttnstee's  Bondw— The  sureties  of  a  trustee  may  be  subi- 
rogated  to  his  right  to  reimbursement  from  the  trust  fund  for  money 
properly  paid  out  by  him  in  its  behalf:  Boyd  y.  Myers,  80  Tenn. 
(12  Lea)    175. 

H.  FnUle  Qfflcer's  Bond. — Sureties  on  the  bond  of  a  public  oAl- 
eer,  upon  being  held  to  make  good  the  default  of  their  principal, 
are  entitled  to  be  subrogated  to  the  position  of  the  nation,  common- 
wealth, or  municipality  in  reepect  to  its  rights,  liens,  securities  and 
piioritiee,  for  the  purpose  of  enforcing  reimbursement  from  their 
principal  or  contribution  from  their  cosureties:  Knighton  y«  Curry, 
62  Ala.  404;  Bunting  y.  Bicks,  22  N.  C.  (2  Dey.  ^b  B.  £q.)  130,  32 
Am.  Dee.  699;  Bobertson  y.  Trigg,  32  Gratt  76;  Myers  y.  Miller, 
45  W.  Ya.  595,  81  a  E.  976;  United  States  y.  Hunter,  5  Mason,  62, 
Fed.  Ca&  No.  15,426;  Jackson  y.  Davis,  4  Mackey,  194.  The  sureties 
of  a  de  facto  officer  are  within  this  rule:  Boone  County  Bank  y.  By- 
mm,  68  Ark.  71,  56  B.  W.  532. 

L  ThA  Snietios  of  a  Pnrcliaser  at  a  Judicial  8ale^  when  required 
to  pay  his  bonds,  are  entitled  to  a  lien  en  the  land  for  the  amount 
so  paid:  Highland  y.  Anderson  (Ky.),  17  B.  W.  866. 

b.  Creditor's  Bight  to  8abrogation.p— A  creditor,  in  ease  of  the 
default  of  his  dcibtor,  may  avail  himself  of  securities  given  by  the 
debtor  to  his  surety,  or  person  standing  in  the  situation  of  surety, 
to  indemnify  the  surety  against  liability  for  the  debt.  This  ia  the 
corollary  of  the  doctrine  that  a  eurety  is  entitled  to  the  benefit  of 
any  security  which  the  creditor  may  have  taken  from  the  principaL 
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''The  creditor  end  eorety  are  each  entitled  to  the  secoritiee  held  b/ 
the  other  for  the  payment  of  the  debt":  Whitehead  t.  Henderson^ 
67  Ark.  200,  56  S.  W.  1065;  Whitehead  y.  Hamilton  liomber  Co.,  52 
N.  J.  Eq.  78,  27  AtL  897;  State  ▼.  Campbell  (N.  J.  L.),  35  AtL  788; 
Keene  Five  Cent  Sav.  Bank  ▼.  Herrick,  62  K.  H.  174;  First  Nat. 
Bank  v.  Hnnton,  70  N.  H.  224,  46  AtL  1049;  Brown  t.  Ligon,  92 
Fed.  85L  Bnt  the  rights  of  the  creditor  through  subrogation  to  the 
remedies  of  the  surety  can  in  no  case  exceed  those  of  the  latter. 
Until  the  indemnitor's  covenant  has  been  broken,  or  there  has  been 
some  failure  to  perform  it,  no  action  can  be  maintained  thereon  by 
either:  Henderson- Achert  Lith.  Co.  v.  John  Shillito  Co.,  64  Ohio  St. 
236,  8S  Am.  St.  Bep.  745,  60  N.  £w  295.  If  a  creditor  accepts  a  guar- 
antor, who  takes  indemnity  from  the  principal  debtor,  the  creditor 
is  substituted  to  the  rights  of  the  guarantor  to  only  so  much  of  the 
security  as  is  subisting  at  the  time  be  aserts  his  right  by  action: 
Poole  V.  Lowe,  24  Colo.  475,  52  Pae.  741. 

e.  Onarantor'a  Bifi^ht  to  SabrogatioiL— The  guarantor  of  a  mort- 
gage, who  is  required  to  pay  a  deficiency  thereon,  may  be  subrogated 
to  the  securities  held  as  collateral  to  the  debt  secured  by  the  mort^ 
gage:  Havens  v.  Willis,  100  N.  Y.  482,  3  N.  R  313.  And  the  guar- 
antor of  a  note  may  be  substituted  in  the  place  of  the  holder,  to 
whom  he  makes  payment:  Babcock  v.  Blanchard,  86  IlL  165.  If  one 
guarantees,  for  a  present  consideration,  the  payment  of  a  debt,  and 
the  debtor  executes  a  mortgage  to  him  conditioned  for  the  payment 
of  the  indebtedness  to  the  creditor  and  the  indemnification  of  the 
guarantor,  the  creditor  is  entitled,  by  substitution,  to  the  benefit  of 
the  security:  Butterworth  v.  Kritser  Milling  Co.,  115  ICieh.  1,  7i 

N.  W.  990. 

d.    Paztles  to  Bills  lad  Notes. 

1.  Indorser's  Bight  to  SubrogatioiL — ^An  indorser  of  a  negotisble 
instrument  is,  by  payment,  entitled  to  subrogation  to  the  rights  of 
the  holder:  Dodey  r.  Lackey,  55  HI.  App.  80;  Seixas  ▼.  GonsouUn,. 
40  La^  Ann.  351,  4  South.  453;  George  v.  Somerville,  153  Ko.  7,  54 
S.  W.  491.  Thus,  is  the  indorser  of  a  note  secured  by  a  trust  deed  is 
required  to  pay  it,  he  is  subrogated  to  the  payee's  rights  nnder  the 
deed:  Kingman  v.  Cornell  etc.  Buggy  Co.,  150  Mo.  282,  51  &  W.  727. 
See,  too,  Telford  v.  Garrels,  132  111.  550,  24  K.  £.  573.  Amd  the  in- 
dorser on  a  note  secured  by  a  pledge  is  subrogated  to  the  pledgee'* 
rights  on  paying  the  note:  Woodward  v.  American  etc.  By.  Co.,  39 
La.  Ann.  566,  2  South.  413.  A  surety  paying  a  judgment  against  the 
maker  or  against  himself  and  the  maker,  is-  subrogated  to  the  rights 
of  the  judgment  creditor:  Lyon  t.  Boiling,  9  Ala.  463,  44  Am,  Dee. 
444;  Schleissmon  v.  Kallenberg,  72  Iowa,  338,  2  Am.  St.  Bep.  247,  33 
N.  W.  459;  Yates  v.  Mead,  68  Miss.  787,  10  South.  75.  A  subsequent 
indorser  of  a  note,  paying  a  judgment  on  it  against  the  maker,  a 
prior  indorser,  and  himself,  which  is  a  lien  on  land  of  the  prior  in- 
dorser,  may  sue  in  equity  to  enforce  substitution  to  the  lien  oi  the 
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judgment  agunst  the  land  of  the  prior  indorser,  without  first  get* 
ting  a  judgment  at  law  against  the  prior  indorser  for  the  money 
paid  by  him:  Schieb  y.  Moon,  60  W.  Va.  47,  40  &  B.  829.  The  re- 
eeiver  of  an  insolvent  indorser  has  a  right  of  action  against  the 
original  obligors  upon  the  paper,  on  the  payment  of  a  dividend  to 
the  creditor  holder;  and,  upon  full  payment,  the  estate  of  the  in- 
solvent is  subrogated  to  all  of  the  creditors'  rights  as  against  prior 
parties:  Mercantile  Kat.  Bank  v.  McFarlane,  71  Minn.  497,  70  Am. 
St.  Bep.  352>  7  N.  W^  287.  But  one  who,  not  being  a  surety  or 
Indorser  on  a  note^  pays  it,  has  no  claim  against  the  maker  so  as  to 
entitle  him  to  any  rights  in  personal  property  mortgaged  to  secure 
the  note,  together  with  others:  Bank  of  Ackley  v.  Porter,  lie  Iowa,. 
377,  89  N.  W.  1094.  And  if  a  stranger  pays  a  note  at  the  request  of 
am  indorser,  but  without  the  request  of  the  maker,  and  subsequently 
the  indorser  fraudulently  obtains  possession  of  the  note  and  eoUecta 
the  sum  due  from  the  maker,  the  stranger  will  not  be  subrogated  to 
the  rights  of  the  original  payee:  Matterson  v.  Dent,  112  Iowa,  651, 
84  N.  W.  710.  The  general  rule  is,  that  a  person  who  pays  a  note,, 
without  having  any  interest  to  protect,  is  not  entitled  to  subrogation: 
Binf  ord  v.  Adams,  104  Ind.  41,  3  N.  £.  763. 

2.  Acoonunodation  Indorsenk — ^An  accommodation  indorser  of  a 
bill  or  note  is,  in  the  event  of  his  being  held  to  pay,  entitled  to  be 
subrogated  to  all  the  rights  and  remedies  of  the  holder  or  creditor: 
Boyd  V.  Finnegan,  8  Daly,  222.  If  one  becomes  an  accommodation 
indorser  for  two  joint  makers  of  a  note  at  the  request  of  only  one 
of  thenii  he  is,  upon  being  compelled  to  pay,  subrogated  to  the 
rights  of  the  original  creditor:  Hoffman  v.  Butler,  106  Ind^  371,  4 
K.  £.  68L 

S.  Sureties  and  Onarantors. — ^The  sureties  on  a  note,  upon  pay- 
ment, are  entitled  to  be  subrogated  to  the  rights  of  the  payee:  Frank 
T.  Taylor,  130  Ind.  145,  29  K.  E.  486;  Gilbert  v.  Adams,  99  Iowa,  619^ 
68  N.  W.  883;  Myres  v.  Yaple,  60  Mich.  339,  27  N.  W.  536;  Carpenter 
T.  MSnter,  72  Tex.  370,  12  8.  W.  180.  The  rule  is  the  same  where 
they  furnish  their  principal  the  money  to  pay  off  the  debt:  Zuellig  v. 
HemerUe,  60  Ohio  Bt.  27,  71  Am.  St.  Bep.  707,  53  K.  E.  447.  If 
securities  have  been  given  by  the  principal  debtor,  he  is  entitled 
to  them:  Fitch  v.  Hammer,  17  Colo.  691,  81  Pac.  336;  and  when  they 
consist  of  a  mortgage,  he  is  subrogated  to  the  payee's  rights  there- 
under, and  may  foreclose  it:  Waldrip  v.  Black,  74  Cal.  409,  16  Pac. 
226;  Jones  v.  Tincher,  15  Ind.  308,  77  Am.  Dec.  92. 

When  a  guarantor  of  a  note  pays  it  at  the  request  of  one  of  the 
makers,  whereupon  the  note  is  indorsed  and  delivered  to  him,  he  is 
subrogated  to  the  rights  of  the  holder^  including  the  security  of  a 
mortgage  of  chattels:  Band  v.  Barrett,  66  Iowa,  731,  24  N.  W.  530. 

4.  Holder's  Bight  to  Subrogation. — ^When  the  maker  and  the  in- 
doners  of  commercial  paper  are  insolvent,  the  holder  is  entitled  to 
avail  himself,  on  the  principle  of  subrogation,  to  the  rights  of  the 


812  Ameeioan  State  Eepobtb,  Vol.  99.    [Maryland, 

IndoraerB  in  Beeurities  given  them  by  the  maker  to  leeare  them 
against  loss.  The  holder,  however,  can  have  no  higher  rights  thaa 
the  indorsers  had:  Appeal  of  Harmony  Nat.  Bank,  101  Pa.  St.  428; 
National  Shoe  etc  Bank  v.  Small,  7  Fed.  837. 

IX.    Penona  Ckmcemed  with  Encmnberad  Property, 
a.    Party  Paying,  or  Advandng  Money  to  Pay,  Encombraaea. 

1.  General  Prereqniaitea  to  Hia  Bight  to  Sabrogation.— The  ap- 
plications of  the  doctrine  of  sabrogation  to  persons  paying  ofl,  or 
advancing  money  to  pay  off,  mortgages,  encumbrances,  and  liens,  are 
of  great  frequency  and  importance  The  general  principles  govern- 
Ing  the  doctrine  in  cases  of  this  class  are  not  different,  perhaps,  from 
those  which  already  have  been  considered  in  other  connectiona.  Thus 
we  find  that  one  required  to  pay,  and  who  accordingly  pays,  a  mort- 
gage executed  by  another,  is  entitled  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  be  treated  as  the  aeeignee  of  the  mortgage^ 
notwithstanding  the  mortgage  itself  may  have  been  canceled,  and 
the  mortgage  debt  discharged:  Johnson  v.  Barrett,  117  Ind.  551,  10 
Am.  St.  Bep.  83,  10  K.  E.  190;  Hubbard  v.  Knight,  52  Neb.  400,  72 
N.  W.  473.  If  land  is  held  in  trust  for  the  payment  of  a  debt,  one 
compelled  to  pay  the  amount  thereof  is  subrogated  to  the  rights  of 
the  cestui  que  trust:  Holden  v.  Strickland,  116  N.  0,  185,  21  S.  £. 
684. 

And  when  a  person  having  an  interest  in  real  property  pajt 
money  to  satisfy  a  lien  thereon  in  order  to  protect  that  interest, 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  encumbrancer, 
and  considered  as  an  assignee  of  the  lien,  for  the  purpose  of  effecting 
substantial  justice,  although  the  lien  is  discharged  of  record:  Shaffer 
T.  MeCloskey,  101  CaL  576,  86  Pae.  106;  Kinnah  t.  Elinnah,  184  BL 
234,  56  N.  E.  376;  Fort  Jefferson  Imp.  Co.  t.  Dupoyster,  112  Ky.  792, 
66  S.  W.  1048;  Elliott  v.  Tainter  (Minn.),  03  N.  W.  124;  Land  Mort- 
gage Bank  v.  Quanah  Hotel  (Tex.  Civ.  App.),  32  8.  W.  573;  Davis 
▼.  Farwell  Co.  (Tex.  Civ.  App.),  49  8.  W.  656.  A  trustee  under  a 
mortgage  from  a  railroad  corporation  with  covenants  of  warranty 
may  protect  the  trust  property  against  a  forced  sale  under  a  prior 
encumbrance,  and,  upon  paying  the  encumbrance,  may  hrve  the 
benefit  of  its  lien  against  the  corporation:  Memphis  etc.  R.  B.  t. 
Dow,  120  U.  S.  287,  7  {%up.  Ct.  Bep.  482.  And  when  one  entitled  to 
redeem  pays  a  mortgage,  who  is  under  no  obligation  to  pay  it,  he 
thereby  becomes  subrogated  to  the  rights  of  the  mortgagee:  Long 
V.  Long,  111  Mo.  12,  10  &  W.  537;  Joyce  t.  Dauntz,  55  Ohio  8L  538, 
45  N.  E.  000. 

Again;  one  who  advances  or  loans  money  at  the  debtor's  request 
for  the  purpose  of  discharging  a  mortgage,  and  who  takes  a  new 
security  which  proves  invalid,  may  be  subrogated  to  the  lien  of  the 
mortgage  discharged:  Levy  v.  Martin,  43  Wis.  108,  4  N.  W.  15} 
Equitable  Mortgage  Co.  v.  Lowdry,  55  Fed.  165. 
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But  before  a  third  person  paying  a  debt  seeured  by  mortgage,  or 
advancing  money  therefor,  can  be  subrogated  to  the  rights  of  tha 
holder  of  the  mortgage  thns  paid,  he  mnst  show  that  he  acted  at 
the  request  of  the  debtor  or  creditor,  or  to  discharge  a  liability  of 
his  own,  or  to  protect  an  interest  of  his,  or  in  pursuance  of  an  agree* 
ment  or  understanding  for  subrogation.  In  other  words,  if  a  volun- 
teer pays  off  or  loans  money  to  pay  off  an  encumbrance,  without  tak- 
ings an  assignment  thereof,  and  without  an  agreement  for  substitu- 
tion, he  cannot  invoke  the  doctrine  of  subrogation,  in  the  absence  of 
fraud,  mistake,  or  some  other  consideration  whereon  equity  can 
ground  its  jurisdiction:  Guy  v.  Du  Uprey,  16  Cal.  195,  76  Am.  Dec. 
518;  McCowan  v.  Brooks,  113  Ga.  532,  39  S.  E.  115;  Hutchinson  v. 
Rice,  105  La.  Ann.  474,  29  South.  898;  Besot  v.  Boss,  95  Mich.  81, 
•54  N.  W.  694;  Howell  v.  Bush,  54  Miss.  437;  Mansur  etc.  Implement 
Co.  V.  Jones,  143  Mo.  253,  45  S.  W.  41;  Mavity  v.  Stover  (Neb.),  94 
N.  W.  834;  Kocher  v.  Kocher  (N.  J.  Eq.),  39  Atl.  636;  Campbell  v. 
Foster  Home  Assn.,  163  Pa.  St.  609,  43  Am.  St.  Bep.  818,  30  Atl.  222. 
One  who  loans  money  which  is  us«d  in  paying  off  a  mortgage  or 
encumbrance,  is  not  ordinarily  entitled,  from  that  circumstance 
mlene,  to  be  subrogated  to  the  rights  of  the  holder  of  the  encum- 
brance: Kline  v.  Bagland,  47  Ark.  Ill,  14  &  W.  474;  Price  v, 
Courtney,  87  Mo.  887,  56  Am.  Bep.  453;  Reeley  v.  Bacon  (N.  J.  Eq.), 
34  AtL  139;  Otoolina  etc.  Ixmn  Assn.  v.  Black,  119  N.  C.  323,  25  a  E. 
975;  Watson  v.  Wilcox,  39  Wis.  643,  20  Am.  Bep.  63;  Cumberland  etc. 
Loan  Assn.  v.  Sparks,  106  Fed.  101.  The  mere  fact  that  the  pro- 
eeedfl  of  a  later  mortgage  are  applied  to  the  discharge  of  a  prior  one 
does  not,  as  a  rule,  entitle  the  mortgagee  therein  to  be  subrogated 
to  the  rights  of  the  prior  mortgagee  (Ayers  v.  Staley  (N.  J.  Eq.),  18 
AfL  1046;  Bradshaw  v.  Van  Yalkensburg,  97  Tenn.  316,  37  &  W.  88), 
as  when  it  is  discovered  that  a  lien  has  arisen  intermediate  between 
the  two  mortgages:  Hoagland  v.  Green,  54  Neb.  164,  74  N.  W.  424. 
It  IS  held  in  Aetna  Life  Ins.  Oo.  v.  Buck,  108  Ind.  174,  9  N.  £.  153, 
that  a  mortgagee  in  a  void  mortgage  cannot  be  subrogated  to  a  valid 
mortgage  which  was  paid  off  and  discharged  long  before  his  mort* 
gage  was  executed,  with  the  proceeds  of  an  invalid  intervening  mort- 

"There  is  clearly  no  scope  for  the  opei«ition  of  the  principle  of 
equitable  subrogation  in  a  case  of  ordinary  borrowing,  where  there 
is  no  fraud  or  misrepresentation,  and  the  borrower  creates  in  favor 
of  the  lender  a  new  and  valid  security,  although  the  funds  are  used 
in  order  to  discharge  a  prior  encumbrance.  In  such  ease,  the  lender 
is  treated  as  a  mere  volunteer  in  the  transaction.  But  the  rule  is 
settled  that,  where  money  is  expressly  advanced  In  order  to  extin- 
guisdti  a  prior  encumbrance,  and  is  used  for  this  purpose,  with  the 
just  expectation  on  the  part  of  the  lender  of  <A>taining  a  valid  se- 
enrity,  or  where  its  payment  i^^  secured  by  a  mortgage  which  for 
aoy  reason  is  adjudged  to  be  defective,  the  lender  or  mortgagee  maj; 
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be  snbrogated  to  the  rights  of  the  prior  enenmbraaeer  whose  elftii^ 
he  has  satisfied,  there  being  no  intervening  equity  to  prevent.  It  itf 
of  the  essence  of  this  doctrine  that  equity  does  not  allow  the  encnm- 
branee  to  become  satisfied  as  to  the  advancer  of  the  money  for  such 
purposes^  but  as  to  him  keeps  it  alive,  and  as  though  it  had  been 
assigned  him  as  security  for  the  money":  Bolman  v.  Lehman,  74 
Ala.  507;  Scott  ▼.  Land  Mtg.  etc.  Co.,  127  Ala.  161,  28  South.  709^ 
Bigelow  ▼.  Scott,  135  Ala.  236,  33  South.  546. 

For  otheri  authorities  in  support  of  the  proposition  that  one  ad- 
Taneing  or  loaning  money  which  is  used  to  discharge  an  encumbranee, 
and  teJdng  an  invalid  security  therefor,  is  entitled  to  subrogation 
to  the  rights  of  the  original  encumbrancer,  where  there  are  ao  in* 
tervening  rights,  see  Gilbert  v.  Gilbert,  89  Iowa,  657;  Zinkerwn  ▼» 
Lewis,  68  Kan.  590,  66  Pac  644;  Dillon  v.  Dillon,  24  Ky.  Law  Bep. 
781,  69  8.  W.  1099;  State  Nat.  Bank  ▼.  Yicroy,  24  Ky.  Law  Bep^ 
892,  70  &  W.  183;  Milholland  v.  Tiffany,  64  Md.  455,  2  AtL  831; 
Kitchell  V.  ICudgett,  87  Mich.  82;  Polmer  t.  Sharp,  112  ICick. 
420,  70  N.  W.  908;  Haverford  Loan  etc  Go.  t.  Tin  Assn.,  180  Pa. 
St.  522,  57  Am.  St  Bep.  657,  87  AtL  179;  MiUer  r.  Buthiad  et£  B.  B. 
Co.,  40  Yt.  899,  94  Am.  Dec.  418;  Bachal  ▼.  Smith,  101  Fed.  159, 
This  doctrine  was  recognized  in  Everston  ▼.  Gentral  Bank,  33  Kaiu 
852,  6  Pae.  605,  where  money  was  loaned  oa  a  forged  mortgage,  sup- 
posed to  be  valid,  to  pay  off  a  valid  mortgage.  And  in  Gordon  t. 
Stewart  (Neb.),  96  N.  W.  624^  where  it  appears  that  one  Stewart, 
having  adult  children  and  an  insane  wife  residents  of  England,, 
owned  a  dwelling-house,  wherein  he  lived  with  a  woman  under  a  void 
contract  of  marriage.  The  property  was  encumbered  by  a  valid 
mortgage,  and  one  Gordon  loaned  Stewart  money  with  which  to  pay^ 
it  off,  in  good  faith  taking  a  mortgage  on  the  property  executed  by 
Stewart  and  the  woman  with  whom  he  was  living.  After  the  deaUi 
of  Stewart,  his  children  and  true  widow  claimed  the  property;  and 
the  contention  was  made  that  Gordon,  in  respect  to  the  discharge  of 
the  prior  mortgage,  was  a  mere  volunteer.  The  court  denied  thia 
contention,  saying:  ''The  following  recent  decisions  all  sustain 
the  right  of  subrogation  under  circumstances  which  render  them,  on 
principle,  authority  in  the  present  case,  and  several  of  them  are- 
directly  in  point:  Faulk  v.  Calloway,  123  Ala.  825,  26  South.  604; 
Merchants^  etc.  Bank  v.  Tillman,  106  Ga.  55,  81  S.  E.  794;  Backer  t. 
Pyne,  130  Ind.  288,  30  Am.  St.  Bep.  231,  30  K.  E.  21;  Fowler  v.  Ifau^ 
141  Ind.  47,  40  K.  E.  56;  Stevens  v.  King,  84  Me.  291,  24  Atl.  850; 
Friflibee  v.  Frisbee,  86  Me.  444,  29  AtL  1115;  Draper  v.  Adiley,  104 
Mich.  527,  62  N.  W.  707;  MarkilUe  v.  Allen,  120  Mich.  860,  79  N.  W. 
568;  Emmert  v.  Thompson,  49  Minn.  386,  32  Am.  St.  Bep.  566, 52  N.  W. 
81;  Union  Mortgage  etc.  Go.  v.  Peters,  72  Miss.  1058,  18  South.  497; 
Dorrah  v.  Hill,  73  Miss.  787,  19  South.  961;  Straman  ▼.  Beehtine,  5S 
Ohio  St.  433,  54  K  K  44;  Texas  Loan  etc.  Oo.  v.  Blalock,  76  Tex.  85, 
18  S.  W.  12;  Johnson  v.  Tootle,  14  Utah,  482,  47  Pac.  1083;  Southern 
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Bld^.  etc  AtBiu  T.  Page,  M  W.  Ya.  902,  8  S.  E.  836.  There  are  maiij 
eaeej  where  sabrogation  has  been  denied,  among  them  Brown  t. 
Bonm^  126  CaL  645,  58  Pae.  267;  Biee  y.  Winten,  45  Neb.  517,  63 
K.  W.  830;  Carolina  ete.  Loan  Aaea«  t.  Blaek,  110  N.  G.  323,  25  a  £. 
975;  Bible  ▼.  Wiieearrer  (Tenn.),  50  S.  W.  670;  but  most  of  them 
mrm  where  the  unfortunate  condition  of  the  party  seeiking  eubroga- 
tioa  is  doe  to  negligence  or  mistake  of  law,  and  we  have  not  dis- 
••▼«red  any  ease  where  the  equities  are  so  strong  as  in  the  one  before 
v%  irhere  the  right  has  been  denied. '* 

"Perhapa  it  should  be  remarked,"  says  the  Nebraska  court  in 

▼.  Ghristiaanse  (Neb.),  05  N.  W.  652,  "that  where  money  has 

loaned  to  discharge  a  prior  mortgage,  and  for  any  reason  the 

money  eaanot^be  made  on  the  new  mortgage,  three  reasons  for  re- 

fnsuig  subrogation  are  found  in  the  cases  denying  it.    These  are: 

Negligenee  of  the  loaner,  as  in  Bohn  Sash  Co.  ▼.  Case,  42  Neb. 

281,  60  K.  W.  ir76,  and  Bice  ▼.  Winters,  45  Neb.  517,  68  N.  W.  830; 

mistake  of  law,  which  gives  no  ground  of  relief,  as  in  Brown  ▼* 

Boom,  185  CU.  646,  58  Pae.  267;  Meeker  ▼.  Larson  (Neb.),  00  N.  W. 

M8;  and  interrening  rights  of  innocent  third  persons.    None  of  these 

appear  in  this  case.''    And,  aceordingly,  it  is  held  in  the  Nebraska 

es«s  quoted  from  that  one  who  loans  money  to  pay  a  mortgage  on 

the  estate  of  a  decedent  at  the  request  of  the  executor,  and  on  the 

assurance  of  the  Judge  that  the  executor  has  authority  to  execute 

a  Bsertgage  for  that  purpose,  and  who  takes  the  executor's  note  and 

Mortgage  upon  the  proper^,  is  subrogated  to  the  rights  of  the 

stiginal  mortgagee,  when  it  afteryard  appears  that  the  executor  had 

ao  soeh  authority,  and  the  mortgage  given  by  him  is  invalid. 

These  eases  certainly  announce  a  liberal  and  commendable  doctrine; 
aad,  whUe  authority  no  doubt  exists  for  a  narrower  doctrine,  we 
beUeve  they  are  sound.  In  the  case  of  George  v.  Butler  (Utah),  50 
Pas.  1082,  where  this  question  was  before  the  court,  it  was  said: 
"Tested  alone  by  the  earlier  cases,  Sutherland  might  *be  regarded 
as  a  volunteer,  but  latterly  the  doctrine  of  subrogation  Jias  been 
developed  and  expanded,  and  given  a  wider  application  to  businese 
matters.  By  analogy,  it  has  been  applied  to  transactions  similar  to 
the  one  under  consideration — ^to  one  having  no  previous  interest  to 
protect,  who  pays  off  a  mortgage,  or  advances  money  for  its  payment, 
at  the  instance  of  the  mortgagor  and  for  his  benefit,  when  no  in* 
Boeent  person  can  be  injured,  believing  he  is  getting  security  equal 
to  that  of  the  person  whose  debt  he  pays":  Bee,  too,  the  leading  ease 
of  Emmert  T.  Thompson,  49  Minn.  386,  32  Am.  Bt.  Bep.  566,  52  N. 
W.  81. 

2.  Effect  of  mtention  of  Parties. — ^When  one  pays  a  mortgage 
debt,  it  is  not  essential  to  his  right  to  be  substituted  in  the  place 
of  the  mortgagee  that  he  have  an  avowed  intention  at  the  time  of 
the  payment  to  keep  the  mortgage  alive  for  his  protection;  an  in- 
tsntioa  to  that  effect,  being  to  hia  advantage,  will  be  presumed^ 
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Joyce  ▼.  Dauntz^  55  Ohio  Si.  538,  45  K.  E.  900.  The  fact  that  the 
mortgage  was  paid,  and  wae  intended  to  be  paid,  ia  immaterial; 
equity  will  keep  it  alive  ao  long  aa  the  rights  of  the  parties  require: 
Union  Mortgage  etc  Co.  y.  Peters,  72  Miss.  1058,  18  Sonth.  497.  The 
aetoal  intention  of  the  parties,  however,  may  have  some  bearing  oa 
the  question  of  subrogation.  A  person  who  has  lent  mohfy  to  a 
debtor  may  be  subrogated  by  the  debtor  to  the  creditor's  rights;  and 
if  the  party  who  has  agreed  to  advance  the  money  for  the  purpose, 
employs  it  himself  in  paying  the  debt  and  discharging  the  encum- 
brance on  land  given  for  its  security,  he  is  not  to  be  regarded  as  a 
volunteer.  The  real  question  in  all  such  cases  is,  whether  the  pay- 
ment made  by  the  stranger  was  a  loan  to  the  debtor  through  a  mere 
desire  to  aid  him,  or  whether  it  was  made  with  the  expectation  of 
being  substituted  in  the  place  of  the  creditor.  If  the  former 
is  the  case,  he  is  not  entitled  to  subrogation;  if  the  latier,  he  is": 
Building  etc.  Assn.  v.  Thompson,  32  N.  J.  E<^  133;  Bohn  Sash  etc 
Go.  V.  Case,  42  Neb.  281,  60  N.  W.  576;  Bachal  ▼,  Smith,  101  Fed. 
159.  The  true  principle,  it  has  been  said,  ' '  is,  that  when  money  due 
on  a  mortgage  is  paid,  it  shall  operate  as  a  discharge  of  the  mort- 
gage, or  in  the  nature  of  an  assignment  of  it,  substituting  him  who 
pays  in  the  place  of  the  mortgagee,  as  may  best  serve  the  purpose 
of  justice  and  the  just  intent  of  the  parties.  Many  cases  state  the 
rule  in  equity  to  be,  that  the  encumbrance  shall  be  kept  on  foot,  or 
•onsidered  eztinguishad  or  merged,  according  to  the  intent  or  the  in- 
terest of  the  party  paying  the  money;  but  the  decisions,  it  is  be- 
lieved, will  generally  be  found  in  accordance  with  the  principle  above 
stated.  And  it  makes  no  difference  in  either  of  these  cases  whether 
the  party,  on  the  payment  of  the  money  took*an  assignment  of  the 
mortgage  or  a  release,  or  whether  a  discharge  was  made  and  the  evi- 
dence of  the  debt  canceled.  The  debt  itself  may  be  held  still  to 
subsist  in  the  nature  of  a  lien  on  the  land,  and  the  mortgage  be  con- 
sidered in  force  for  his  benefit,  so  far  as  he  ought  in  justice  to  hold 
the  land  under  it  as  if  it  had  actually  been  assigned":  Bobinson  v. 
Leavitt,  7  N.  H.  73;  First  Nat.  Bank  v.  Ackermaa,  70  Tex.  315,  8  a 
W.  45. 

8.  Of  Knowledge  of  Intervening  Lien. — ^The  fact  that  one  who 
loans  money  to  satisfy  a  prior  mortgage  knows  of  the  existence  of  aa 
intervening  mortgage  will  not  defeat  his  right  to  subrogation,  if  he 
had  an  agreement  to  that  effect.  The  second  mortgagee,  being  placed 
in  no  werse  position  by  the  transaction,  cannot  complain  of  the  sub- 
stitution of  the  lender  in  the  place  of  the  first  mortgagee:  Wilkins  v. 
Gibson,  113  Ga.  31,  84  Am.  St.  Bep.  204,  222,  38  a  £.  874.  And 
where  mortgaged  land  is  sold  for  its  full  value  by  the  mortgager, 
and  the  proceeds  applied  to  the  satisfaction  of  the  mortgage  debt, 
equity  will  keep  the  mortgage  alive  and  enforce  it  for  the  protec- 
tion of  the  purchaser  as  against  subsequent  encumbrances;  and  his 
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light  to  subrogation  will  not  be  affected  by  notice  of  the  encom* 
braneea  when  he  bought  and  paid  for  the  property:  Joyce  ▼.  Dauntz^ 
65  Ohio  Bt  538,  45  N.  E.  900. 

ii  Of  Mistake  of  Law  or  Fact.— The  doctrine  of  sabrogation  has 
been  invoked  in  a  numdber  of  instances  in  faror  of  persons  discharg- 
ing and  canceling  mortgagee  through  a  mistake  of  fact.  Thus,  if 
one  not  an  intermeddler  or  volunteer  causes  a  mortgage  to  be  satis- 
fed  and  discharged  in  ignorance  of  a  judgment  lien,  under  circum- 
■tanceg  authorizing  an  inference  of  a  mistake  of  fact,  equity  will 
presome  such  mistake^  and  give  the  party  who  made  it  the  benefit 
of  the  equitable  right  of  subrogation  where  no  superior  intervening 
equities  are  interfered  with:  Heisler  v.  Aultman,  56  Minn.  454,  45 
Am.  St.  Bep.  486,  57  N.  W.  1053.  And  if  the  owner  of  property 
pays  off  a  trust  deed,  without  notice  of  a  junior  lien,  the  payment  will 
be  presumed  to  be  made  for  his  own  benefit,  and  the  protection  of 
his  own  interest,  and  equity  will  regard  him  as  the  assignee  of  the 
senior  lienholder,  and  will  revive  the  lien  and  enforce  it  in  his  favor: 
Darrongh  v.  Herbert  Kraft  Go.  Bank,  125  Cal.  272,  57  Pac.  983,  cit- 
ing Young  V.  Morgan,  39  UL  199.  So,  if  the  holder  of  a  mortgage 
takes  a  new  mortgage  as  a  substitute  for  a  former  one,  and  cancels 
and  releases  latter  in  ignorance  of  an  intervening  lien  upon  the 
mortgaged  premises,  equity  will,  in  the  absence  of  some  special  dis- 
qualifying fact,  restore  the  lien  of  the  first  mortgage,  and  give  it 
its  original  priority:  Geib  v.  Beynolds,  35  Minn.  331,  28  24.  W. 
923,  citing  Bruse  ▼.  Nelson,  85  Iowa,  157;  Cobb  v.  Dyer,  69  Me.  494; 
Hutchinson  v.  Swartsweller,  81  N.  J.  £q.  205. 

Tlie  ease  of  Emmert  ▼.  Thompson,  49  Minn.  386,  32  Am.  St.  Bep. 
566|y  62  N.  W.  31,  is  a  leading  authority  in  this  connection.  There 
the  psrty  paying  a  first  mortgage  and  taking  a  mortgage  for  the 
money  advanced,  did  so  without,  knowing  of  the  existence  of  a 
second  mortgage.  We  quote  from  the  opinion:  "There  are  a  very 
respectable  number  of  cases  in  which  relief  has  been  refused  under 
circumstances  precisely  like  those  now  before  us,  where  one  has 
loaned  and  used  his  money  in  good  faith,  and  for  the  express  pur- 
pose of  relieving  a  debtor  from  a  pressing  obligation,  and  his  real 
property  from  a  specific  lien  for  the  amount  of  the  same,  under  a 
genuine  but  excusable  misapprehension  as  to  the  rank  and  position 
of  teenrity  taken  by  him  on  the  same  property,  has  been  treated 
and  eharacterfzed  as  a  volunteer,  a  stranger,  and  an  officious  inter- 
meddler, and  denied  the  rights  of  an  equitable  assignee.  But  of 
late  years,  with  the  development  of  the  principles  on  which  the 
doctrine  is  founded,  the  courts  have  been  taking  a  broader  and  more 
commendable  view  of  the  situation  of  such  a  party,  and  at  this  time 
very  little  is  left  of  the  views  expressed  in  the  earlier  cases.  Tlio 
better  opinion  now  fs,  that  one  who  loans  his  money  upon  real  es- 
tate security  for  the  express  purpose  of  taking  up  and  discharMn;^ 
Uens  or  encumbrances  on  the  same  property,  has  thus  paid  the  debt 
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at  the  instance,  rAqaesf,  and  solicitation  of  the  debtor,  expecting  and 
believing  in  good  faith  that  his  seenrity  will  of  record  be  substituted 
in  fact  in  place  of  that  which  he  discharges,  is  neither  a  Tolnnteer, 
stranger,  nor  intermeddler;  nor  is  the  debt^  lien,  or  encombnnee  to* 
garded  aa  extinguished,  if  justice  requires  that  it  should  be  kept  alire 
for  the  benefit  of  the  person  advancing  the  money,  who  thereby  be- 
eomes  the  creditor.^' 

In  the  above  ease  the  mistake  of  the  person  loaning  the  money  to 
discharge  a  mortgage,  and  taking  a  mortgage  on  the  land  as  security 
for  the  money  advanced  consisted  in  supposing  that  there  were  no 
other  liens  on  the  property.  But  the  case  is  not  different  where  the 
mistake  consists  in  supposing  a  second  lien  to  have  been  diseharged, 
or  in  justifiably  believing  that  it  would  be  discharged.  A  prime 
consideration  in  such  cases,  however,  is  that  the  restoration  of  the 
discherged  lien  may  be  made  without  putting  the  holder  of  the  second 
encum'brance  in  any  worse  position  than  if  the  prior  lien  had  not  be^n 
discharged.  If  it  has  been  discharged  under  a  mistake  of  fact  by 
the  party  paying  the  money,  to  refuse  to  restore  it  for  his  protec- 
tion would  be  permitting  the  second  lienholder  to  profit  at  the  ex- 
pense of  such  person  and  from  his  mistake:  London  etc.  Mortgage 
Co.  V.  Tracy,  58  Minn.  201,  59  N.  W.  lOOL 

In  Bank  of  Ipswich  v.  Brock,  13  B.  Dak.  409,  83  K.  W.  436,  the 
plaintiff,  to  whom  the  defendant  applied  for  a  loan  agreed  to  pay 
one  mortgage  on  the  land  of  the  defendant  if  he  would  procure  the 
release  of  another  (there  were  two  mortgages  on  the  property);  and, 
on  paying  the  mortgage^  he  instructed  the  register  of  deeds  not  to 
discharge  it  of  record  until  such  relMse  was  secured;  but,  through 
mistake,  the  register  of  deeds  discharged  this  mortgage  paid..  The 
court  held  that  the  plaintiff  was  entitled  to  have  the  discharge  set 
aside  and  the  record  of  cancellation  canceled.  The  Minnesota  ease 
of  Emmert  ▼.  Thompson,  49  Minn.  386,  82  Am.  St.  Bep.  566,  52  N.  W. 
81,  to  which  we  have  referred  in  the  preceding  paragraphs,  is  ap* 
proved  by  the  South  Dakota  court  in  this  case. 

In  case  of  a  mistake  of  law,  however,  the  rules  are  otherwise. 
For  example,  if  a  mortgagor  and  mortgagee  of  a  homestead  mort- 
gaged for  money  with  which  to  pay  off  a  prior  mortgage,  labor  un- 
der a  mutual  mistakei  in  supposing  that  the  homestead  belongs  to 
the  mortgagor  in  fee,  under  her  husband's  will,  to  the  exclusion  of  her 
minor  children,  equity  will  not  grant  relief  by  subrogating  such 
mortgagee  to  the  rights  of  the  prior  mortgagee:  Kleinmann  y.  Qiesel- 
man,  114  Mo.  437,  35  Am.  St.  Bep.  761,  21  S.  W.  796.  See,  also, 
Deavitt  ▼•  Bing  (Vt.),  56  Atl.  978.  And  where  a  stranger  to  a 
prior  mortgage  on  the  property  of  a  married  woman,  who  toIub* 
tarily  advances  money  upon  a  second  mortgage  thereon  executed  by 
the  husband  assuming  to  act  under  a  power  of  attorney  from  her, 
which  does  not  a.uthorize  the  loan  or  the  mortgage,  and  who  eaoses 
part  of  the  money  advanced  to  be  paid  in  the  release  and  discharge 
of  the  prior  mortgage,   for  his  supposed  security,  acting  with  a 
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knowledge  of  all  the  faeto,  but  under  a  miBtake  of  law,  will  not  be 
•abrogated  to  the  rights  of  the  prior  mortgagee,  when  the  second 
mortgage  is  declared  inyalid:  Brown  r.  Bouse,  125  Cal.  645,  58  Pae« 
267.  See,  also,  Guy  t.  Da  ITprey,  Id  CaL  196,  76  Am.  Dee.  518} 
Campbell  ▼.  Foster  Home  Assn.,  163  Pa.  St.  609,  43  Am.  St.  Bep. 
S18,  80  Aa  22d. 

6.  Of  Mlsrepreseiitatlons  and  Frand.— When  there  is  misrepresen- 
tation and  fraud  whereby  one  is  induced  to  advance  money  to  dis- 
charge a  lien  on  property,  and  the  money  is  so  applied,  it  is  not 
oneommon  for  a  court  of  equity  to  protect  the  lender  by  subro- 
gating him  to  the  lien  of  the  encumbrance  which  his  money  has 
been  used  to  discharge:  Bolman  y.  Lehman,  74  Ala.  507.  If  one  is 
Induced  to  advance  money  to  pay  .off  a  trust  deed  or  lien  on  prop- 
erty, on  the  assurance  that  the  title  thereto  is  otherwise  clear,  and 
takes  a  new  security  for  the  money  advanced,  and  subsequently  it 
appears  that  the  property  is  encumbered,  equity  will  keep  the 
original  trust  alive  as  security  for  the  money  loaned:  Whiteselle  v. 
Texas  Loan  Agency  (Tex.  Civ.  App.),  39  S.  W.  194;  Southern  Bldg. 
etc.  Assn.  v.  Page,  46  W.  Ya.  302,  33  S.  E.  336.  So,  where  a  mort- 
gagee, induced  by  fraudulent  representations  of  the  mortgagor  that 
his  mortgage  would  become  the  senior  lien,  pays  money  to  remove 
prior  liens  on  the  property,  he  is  entitled  to  be  subrogated  to  the 
rights  of  the  holders  of  such  prior  liens,  as  against  a  person  whose 
lien  is  prior  to  the  lien  of  the  mortgage,  but  junior  to  the  liens 
satisfied:  Backer  v.  Pyne,  130  Ind.  288,  30  Am.  St  Bep.  231,  30  N. 
£.  21;  Union  Mortgage  etc.  Co.  t.  Peters,  72  Miss.  1058,  18  South. 
497. 

0.    Of  an  Agreement  or  Understanding  for  Secvxit^. 

A*  In  OeneraL — ^' Where  money  is  advanced  to  a  debtor  in  por- 
snanee  of  an  express  agreement  that  it  is  to  be  used  to  retire  ex- 
isting liens  or  encumbrances  on  his  property,  and  that  the  creditor 
who  loans  the  money  is  to  have  a  first  lien  upon  the  property  to 
secure  its  repayment,  such  creditor  may  be  subrogated  to  the  rights 
of  the  eneumbrancer  or  lienor  whose  debt  has  been  paid,  not  only 
as  against  the  borrower,  but  as  against  anyone  else  who  subse- 
quently acquires  an  interest  in  the  property  with  knowledge  of  the 
eireumstances  under  which  the  money  to  pay  off  the  encumbrances 
or  liens  was  advanced.'*  Furthermore,  ''if  money  is  advanced  to 
a  debtor  to  discharge  an  existing  first  mortgage  upon  his  property, 
and  in  pursuance  of  an  agreement  that  the  lender  is  to  have  a  first 
lien  upon  the  property  for  the  repayment  of  the  sum  loaned,  the 
lender  is  entitled,  as  against  a  junior  encumbrancer,  to  be  treated 
as  the  assignee  of  the  finft  mortgage  which  has  been  paid  off  and 
discharged  with  the  money  loaned,  whenever  it  becomes  necessary 
to  do  so  to  effectuate  the  agreement  with  the  lender,  and  to  prevent 
the  junior  encumbrance  from  being  raised  accidentally  to  the  dig« 
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nlty  of  a  first  lien,  contrary  to  the  intention  of  the  parties.  Th» 
species  of  subrogation  mentioned  in  both  these  instances  is  what 
has  been  termed  'conventional  subrogation/  and  does  not  depend 
upon  the  establishment  of  any  privity  of  contract **:  Cumberland 
Bldg.  etc.  Ainsn.  v.  Sparks,  111  Fed.  647,  652,  per  Justice  Thayer. 
See,  in  support  of  this  doctrine,  Home  Sav.  Dauk  v.  Bierstadt,  16a 
111.  618,  61  Am.  St.  Bep.  146,  48  N".  E.  161;  Thompson  v.  Connecti- 
cut etc.  Ins.  Co.,  139  Ind.  325,  38  N.  E.  796;  Farm  Land  Mortg.  etc 
Co.  V.  Elsbree,  55  Kan.  562,  40  Pac.  906;  Dillon  v.  Kanffman,  58 
Tex.  696;  Brown  v.  Dennis  (Tex.  Civ.  App.),  30  S.  W.  272;  Park. 
▼.  Kribs  (Tex.  Civ.  App.),  60  8.  W.  905;  Powers  v.  McKnight  (Tex* 
Civ.  App.),  73  S.  W.  549;  Bankers'  Loan  etc.  Co.  ▼.  Hornish,  94  Ya. 
608,  27  S.  E.  459. 

Or,  to  quote  from  Straman  ▼.  Bechtine,  58  Ohio  St.  443,  51  N.  E. 
44:  "Where  money  is  loaned  under  an  agreement  to  be  used  in  th» 
payment  of  a  lien  on  real  estate,  and  it  is  so  used,  and  the  agree- 
ment is  that  the  one  who  loans  the  money  shall  have  a  first  mort- 
gage lien  on  the  lands  to  secure  his  money,  and  through  some  defect 
in  the  new  mortgage,  or  oversight  as  to  other  liens,  the  money 
cannot  be  made  on  the  last  mortgage,  the  mortgage  has  a  right  to- 
be  subrogated  to  the  lien  which  the  money  supplied  by  him  haa 
paid,  when  it  can  be  done  without  placing  greater  burdens  upon 
the  intervening  lienholders  than  they  would  have  borne  if  the  old 
mortgage  had  not  been  released." 

B.  When  New  Seeority  Proves  Invalid.— It  has  been  seen  in  the 
preceding  paragraphs  that  one  who  pays  off,  or  advances  money  to- 
pay  off|  a  mortgage  with  an  understanding  that  he  shall  have  a  new 
mortgage  on  the  property  of  equal  rank  with  the  one  which  he  dis- 
charges, is  entitled  to  be  substituted  in  the  place  of  the  mortgagee- 
whose  mortgage  has  been  thus  p&id,  in  case  the  new  mortgage  proves 
invalid:  Merchants'  etc.  Bank  v.  Tillman,  106  Ga.  55,  31  8.  £.  794^ 
Johnson  v.  More,  33  Kan.  90,  5  Pac.  406;  Warner  etc.  Co.  v.  Morgan 
(Kan.),  75  Pac.  480.  Thus,  where  a  debt  against  a  decedent  i» 
secured  by  a  mortgage  on  his  real  estate,  and  the  administrator  bor- 
rows the  money  to  pay  it  from  a  third  person,  with  the  agreement 
that  he  shall  be  reimbursed  from  the  estate,  and  secured  by  a  mort- 
gage on  the  same  property,  and  for  that  purpose  a  mortgage  la- 
executed  by  the  administrator  to  him  which  is  void  because  of  a 
want  of  power  in  the  administrator,  the  person  advancing  the  money 
by  which  the  original  mortgage  is  paid  is  subrogated  to  its  lien: 
Crippen  v.  Chappell,  35  Kan.  495,  57  Am.  Bep.  187,  11  Pac.  458.  8o^ 
where  money  is  loaned  with  an  agreement  that  it  shall  be  used  to 
pay  off  a  mortgage  on  exempt  personal  property,  and'  that  a  new 
mortgage  on  the  property  shall  be  given  as  security  for  the  loan, 
the  person  advancing  the  loan  will  be  substituted  in  the  place 
of  the  original  mortgagee  when  the  new  mortgage  is  found  invalid 
because  the  signature  of  the  wife  of  the  mortgagor  is  not  witnessed 
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as  required  by  statute:  Lashua  ▼.  Mybre,  117  Wig.  18,  93  N.  W. 
811. 

0.  WliAn  New  Mortgage  is  Befnsed. — ^The  law  is  also  well  set- 
tled that  where  one  loans  money  to  another  upon  an  agreement  that 
it  itf  to  be  Dsed  to  pay  off  an  existing  mortgage  on  property,  an<} 
that  a  new  mortgage  is  to  be  executed  to  the  lender  therefor,  the 
lender  is  entitled  to  subrogation  to  the  rights  of  the  prior  mort- 
gagee  in  ease  the  borrower  fails  or  refuses  to  exeeute  the  new  mort- 
gage: Warford  t.  Haukins,  150  Ind.  486,  50  N.  E.  468;  Baker  t» 
Baker,  2  a  Bak.  261,  89  Am.  Bt.  Hop.  776,  49  N.  W.  1064.  Com- 
pare Berry  v.  Bulloek,  81  MisB.  463,  33  South.  410.  The  lender  is 
entitled  to  have  the  satisfaction  of  record  set  aside,  and  a  decree 
foreclosing  the  old  mortgage,  as  against  tbe  mortgagor  and  one  whe 
received  a  conyeyance  of  the  property  with  a  knowledge  of  the 
facts:  Wilton  t.  Mayberry,  75  Wis.  191,  17  Am.  St.  Bep.  193,  43  S. 

W.  901. 

1ft.    JvnioT  Encmnbrancer  Paying  Senior  Uen. 

1.  BJVbt  to  Subrogation  In  Oeneral. — A  junior  lienhoHer  who 
pays  or  discharges  a  senior  lien  or  encumbrance  on  the  property, 
when  OQch  payment  is  necessary  to  the  protection  of  his  own  lien 
or  encumbrance,  is  entitled  to  be  substituted  in  the  place  of  the 
senior  eneumlbrancer  to  the  eixtent  necessary  for  his  own  protection. 
He  will  be  regarded  as  an  equitable  as^gnee  of  the  prior  lien,  which 
will  bo  kept  on  foot  and  alive  for  him  in  equity,  notwithstanding  its 
payment  and  discharge:  Bishop  y«  O'Connor,  69  111.  431;  Tyrell  v. 
Ward,  102  HL  29;  Ebert  ▼.  Garding,  116  111.  216,  5  N.  E.  691;  Er- 
win  V.  Acker,  126  Ind.  133,  25  N.  E.  888;  Spaulding  y.  Harvey,  129 
Ind.  106,  28  Am.  St.  Bep.  176,  28  N.  E.  323;  O'Brien  y.  Bradley, 
28  Ind.  App.  487,  61  N.  £.  942;  Shimer  v.  Hammond,  51  Iowa,  401^ 
1  K.  W.  656;  Frisbee  v.  Frisbee,  86  Me.  444,  20  Atl.  1115;  Bappanier 
y.  Bannon  (Md.),  8  Atl.  555;  Washburn  v.  Hammond,  151  Mass. 
132,  24  N.  E.  33;  Beyburn  y.  MitcheU,  106  Mo.  365,  27  Am.  St. 
Bep.  350,  16  S.  W.  692;  Lincoln  y.  Lincoln  (Neb.),  97  N.  W.  255; 
Haverford  Loan  etc.  Assn.  y.  Fire  Assn.,  180  Pa.  St.  522,  57  Anu 
St.  Bep.  657,  87  AtL  179;  Fears  y.  Albea,  69  Tex.  437,  5  Am.  St.  Bep. 
78,  6  8.  W.  286;  Southern  etc.  Loan  Assn.  y.  Skinner  (Tex.  Civ. 
App.),  42  a  W.  320;  Bank  of  U.  S.  v.  Peter,  13  Pet.  123.  He  is 
not  required  to  await  foreclosure  proceedings  by  the  prigr  lienholder 
before  exercising  the  right:  Bowen  y.  Gilbert  (Iowa),  98  N.  W.  273. 
If  the  entire  prior  encumbrance  is  paid,  the  junior  encumbrancer 
ii  entitled  to  subrogation  to  the  extent  of  the  amount  he  contributed, 
though  the  balance  of  the  debt  is  paid  by  the  debtor  or  a  third 
person:  Wilkins  y.  Gibson,  113  Ga.  31,  84  Am.  St.  Bep.  204,  38  S.. 
E.  374. 

2.  Umitations  on  tbe  Bight.— The  entire  debt  must,  as  a  general 
rnle,  be  paid,  in  order  to  entitle  the  junior  encumbrancer  to  substi- 
tution: Wilkins  v.  Gibson,  113  Ga.  31,  84  Am.  St.   ftep.  204,  38  & 
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E.  874.  But  866  K6W  Jtney  Bldg.  6te.  Co.t.  Cumberland  Land  •!«. 
Co.,  63  N.  J.  £q.  644,  88  AtL  964.  If  the  junior  lienholder,  iniUad 
of  paying  or  tendering  payment,  aasnmea  the  attitude  of  denying 
the  yalidity  and  superiority  of  the  prior  lien,  the  right  to  make 
payment  and  of  subrogation  will  be  deemed  waived:  Shattaek  ▼. 
Belknap  8aT.  Bank,  63  Kan.  443,  65  Pae.  643.  And  the  payment 
must  be  made  for  the  protection  of  the  junior  encumbraneer  or  for 
the  presenratioa  of  this  security:  Jenkins  ▼.  Continental  Ins.  Co, 
12  How.  Pr.  66.  ''The  equitable  rule  under  whieh  the  holder  of  a 
junior  mortgage  is  entitled  to  tender  to  the  holder  of  a  senior  mort- 
gage the  amount  due  thereon,  and  demand  an  assignment  of  the 
same,  is  not  applica/ble  unless  the  former  shows  that  sueh  assignment 
iM  necessary  to  his  protection;  nor  ean  this  rule  be  invoked  by 
a  mortgagee  against  a  judgment  creditor  of  his  mortgagor  having 
equities  at  least  equal  to  those  of  the  mortgagee,  for  the  purpose 
of  compelling  the  judgment  creditor  to  assign  to  the  mortgagee  an 
older  mortgage  executed  by  their  common  debtor,  and  to  which  the 
judgment  creditor  had  acquired  title  for  the  express  purpose  of  pro- 
tecting his  junior  judgment  lien":  Tillman  ▼•  8tewarty  104  Qa.  687, 
69  Am.  St.  Bep.  192,  80  S.  £.  940. 

It  is  held  that  if  a  grantor  at  different  times  and  to  different  per- 
sons executes  two  deeds  of  the  same  property,  subject  to  a  mort* 
gage,  one  who,  after  the  deeds  are  recorded,  takes  a  mortgage  from 
the  second  grantee  and  subsequently  pays  the  ilrst  mortgage,  is  net 
subrogated  to  the  rights  of  its  holder,  he  being  regarded  as  a  vol« 
onteer:  Pollock  t.  Wright,  15  a  Dak.  184,  87  N.  W.  584.  And  if  the 
maker  of  a  note  executes  a  chattel  mortgage  to  a  trustee^  to  in- 
demnify an  indorser  thereon,  a  subsequent  mortgagee  wiU  not  be 
subrogated  to  the  rights  of  the  holder  of  the  note  as  against  the 
indorser,  on  a  tender  to  the  trustee  of  the  amount  due  on  the  mort- 
gage: Bchmittdiel  v.  Moore,  101  Mich.  590,  60  N.  W.  279.  A  sec- 
ond mortgagee,  voluntarily  paying  and  consenting  to  the  cancella- 
tion of  interest  coupons  secured  by  the  first  mortgage,  cannot  be  sub- 
rogated to  the  rights  of  the  first  mortgagee  as  to  sueh  coupons,  ia 
an  action  afterward  brought  to  foreclose  the  first  mortgage:  J.  B. 
Watkins  Land  Mtg.  Co.  v.  Williams,  63  Kan.  80,  64  Pae.  976. 

8.  Conseat  or  Knowledge  of  Debtor.— We  do  not  regard  it  as 
essential  to.  the  right  of  a  junior  lienholder  to  subrogation  that  he 
should  have  the  consent  of  the  debtor  to  the  payment.  He  may, 
without  the  debtor's  consent,  fortify  his  own  security  by  paying 
the  sum  due  on  the  prior  encumbrance,  and  be  subrogated  to  its 
lien:  Bowen  ▼.  Gilbert  (Iowa),  98  N.  W.  273.  However,  it  is  de- 
cided in  Gray  v.  Zelmer,  66  Kan.  614,  72  Pae.  228,  that  subrogation 
to  the  rights  of  a  prior  mortgagee  cannot  be  claimed  when  his 
mortgage  has  been  paid,  without  the  knowledge  or  consent  of  the 
mortgagor,  from  the  proceeds  of  a  subsequent  invalid  mortgage  exe- 
cuted by  an  agent  without  authority.    And  some  support  to  this 
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decision  is  given  by  Ounpbell  r.  Foflter  Home  Aesn.,  163  Pft.  8t. 
«09,  43  Am.  St.  Bep.  818,  80  AU.  828. 

4.  Klstake  and  Frand. — ^A  junior  Uenholder  who,  tlurongb  inad« 
Tertenea  or  mistake,  causes  a  senior  lien  on  the  property  to  be  can* 
eeled,  may  bave  it  reinstated  for  his  protection:  Boiren  ▼.  Gilbert 
<Iowa),  98  K.  W.  273;  Seireroe  ▼.  Homan,  60  Neb.  601,  70  K.  W.  244. 
When  a  subsequent  mortgagee,  who  is  ignorant  of  a  prior  deed  and 
who^  bona  iide  relying  upon  his  mortgage,  pays  the  senior  mort- 
gage  for  his  own  benefit,  and  allows  it  to  be  (liseharged  and  can- 
«sled,  he  will  be  snbrogated  to  the  rights  of  the  senior  mortgagee: 
Cobb  ▼•  I)yer,  69  Me.  494.  And  where  a  mortgagee  forecloses  his 
mortgage,  and  under  a  mistake  as  to  the  eorrectness  of  the  pro- 
ee«ding»  pays  prior  eneumbrances,  he  may  be  subrogated  to  the  rights 
«f  the  holder  thereof:  Gerdine  ▼.  Menage,  41  Minn.  417,  43  N.  W.  91. 

Where  a  mortgagee,  induced  by  the  fraudulent  representations  of 
the  mortgagor  that  his  mortgage  would  thereby  become  the  senior 
lien,  pays  money  to  remove  prior  liens  on  the  property,  he  is  en- 
titled to  be  subrogated  to  the  rights  of  the  holders  of  such  prior 
liens,  as  against  a  person  whose  lien  is  prior  to  the  lien  of  the  mort- 
gage, Irat  junior  to  the  liens  satisfied:  Backer  t.  Pyne,  130  Ind.  288, 
30  Am.  St  Bep.  231,  30  N.  E.  21. 

e.  Supposed  Owner  Paying  Encumbrance. — ^A  person  who  in  good 
faith  b^eres  that  he  owns  property,  and  who  therefore  pays  off  a 
mortgage  thereon,  is  entitled,  when  his  title  fails,  to  be  subrogated 
to  the  mortgage  and  haye  it  revived  and  enforced  for  his  benefit: 
Betts  T.  Sims,  85  Neb.  840,  87  Am.  8t  Bep.  470,  53  N.  W.  1005; 
Stewart  t.  Stewart,  90  Wis.  516,  48  Am.  St.  Bep.  949,  63  N.  W.  886. 
Compare  Wadsworth  v.  Blake,  43  Minn.  509,  45  N.  W.  1131;  Com- 
weU  T.  Orton,  126  Mo.  355,  27  S.  W.  536.  Where  a  husband,  suppos- 
ing that  onder  the  will  of  his  wife  he  is  the  solo  owner  of  land, 
pays  and  eauses  to  be  discharged  a  prior  eneumlbrance  resting  upon 
the  entire  estate,  but  it  subsequently  transpires  that  he  owns  only 
an  undivided  fifth  of  the  property  as  tenant  in  common,  ho  is  en- 
titled, having  relieved  the  common  estate  of  an  encumbrance,  to 
contribution  from  his  ootenants,  and  may  enforce  his  claim  by  sub- 
rogation to  the  mortgage  discharged:  Haverford  Loan  etc.  Assn. 
V.  Pire  Assn.,  180  Pa.  St.  522,  57  Am,  St.  Bep.  657,  37  Atl.  179, 
approved  in  Wieder  v.  Wieder,  75  Vt  178,  53  AtL  1072,  where  a 
husband  paid  an  encumbrance  on  property  which  he  supposed  he 
ewned  when  he  was  entitled  to  only  a  life  estate.  Where  a  testator 
had  no  children  at  the  time  of  executing  his  will,  but  subsequently 
chndrea  were  bom,  and  the  will  was  held  void,  and  his  widow, 
soppoeing  she  was  the  sole  devisee,  paid  and  discharged  a  mortgage 
on  part  of  the  estate,  she  was  held  entitled  to  have  the  mortgage 
lien  reinstated  to  secure  the  money  so  paid,  and  have  the  land  sold 
to  satisfy  the  same:  Coudert  v.  Coudert,  43  N.  J.  Eq.  407,  5  AtL 
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722.  One  Who  acquires  title  hj  a  decree  of  eovrt,  and  who  in  good 
faith  pays  an  encumbrance  thereon,  maj  be  subrogated  to  the  liem 
thereof,  when  the  decree  is  subsequently  reversed:  Gooeh  t.  Bott% 
110  Mo.  419,  20  &  W.  192. 

d*    PonShaser  of  XSncnmbered  Propertj. 

1.  Effect  of  His  Paying  the  Encumbrance. — ^A  familiar  instance 
of  the  application  of  the  doctrine  of  subrogation  is  where  the  pur- 
chaser of  encumbered  property,  without  having  assumed  the  encum- 
brance, pays  it  off  in  order  to  protect  his  own  rights  or  perfect  his 
own  title.  It  is  uniformly  held,  !n  such  eases,  that  he  is  entitled 
to  be  subrogated  to  the  position  of  the  encumbrancer  or  Uenholder 
In  respect  to  all  the  latter's  securities,  rights,  remedies,  and  priorities: 
Hazle  Y.  Bendy,  173  HI.  302,  50  N.  E.  671;  Duke  v.  Pigman,  23  Kj. 
Law  Bep.  209,  62  B.  W.  867;  Appeal  of  Sowers  (Pa.),  15  AtL  898; 
Hoke  V.  Jones,  33  W.  Ya.  501,  10  S.  £.  775;  Stewart  ▼.  Stewart, 
90  Wis.  516^  ilB  Am.  St.  Bep.  949,  63  K.  W.  886.  The  remedy  of 
subrogation  ''Is  frequently  applied  in  favor  of  a  vendee  of  encum- 
bered real  estate  who,  although  not  personally  liable,  has  paid  the 
debt  of  another  which  is  a  charge  upon  the  land,  and  which,  if  not 
paid,  might  cause  him  to  lose  his  interest  therein.  Under  saeh  cir- 
cumstances, the  debt,  although  paid  and  satisfied  in  form,  is  re- 
garded in  equity  as  neither  paid  nor  satisfied  in  fact,  but  by  opera- 
tion of  law  the  former  holder  ceases  to  be  the  creditor,  while  the 
person  paying  takes  his  place  as  owner  of  the  debt  and  security 
unimpaired.  Where,  within  the  limitations  suggested,  benefit  may 
result  to  the  person  pajdng  without  injury  to  the  person  who  should 
pay,  equity  easts  the  burden  upon  the  latter,  who  ought  in  fairness 
to  bear  it,  provided  it  wiU  not  work  injustice  or  disturb  the  rights 
of  other  creditors  of  the  eomsMm  debtor  "t  Arnold  T.  Green,  116 
N.  T.  566,  28  N.  B.  1. 

When  the  purchasers  under  a  trust  deed,  in  order  to  protect  their 
title,  pay  notes  secured  by  liens  on  the  land  superior  to  theirs,  they  are 
subrogated  to  the  rights  of  the  payee:  Schneider  t.  Sellen  (Tex. 
Civ.  App.),  61  S.  W.  541.  And  if  the  purchaser  of  property  subject 
to  a  mortgage  pays  it  and  causes  it  to  be  discharged  of  record,  being 
ignorant  of  a  judgment  lien  on  the  land  subsequent  to  the  mort- 
gage, he  may  have  the  mortgage  reinstated  as  a  lien  prior  to  the 
judgment  lien:  Barnes  v.  Mott,  64  N.  T.  397,  21  Anu  Bep.  625. 

Subrogation  may  be  allowed  to  one  holding  under  an  invalid 
contract  for  a  conveyance  of  property  which  he  frees  from  an  en- 
eumbrance:  Nixon  v.  Jullian,  72  Miss.  570,  18  South.  366.  And 
a  purchaser  by  parol  of  a  portion  of  a  tract  of  land  who,  to  i««vent 
a  sale,  pays  off  a  mortgage  on  the  whole,  is  subrogated  to  the  mort- 
gage and  a  judgment  recovered  thereon:  Champlin  v.  Williams,  9 
Pa.  St.  341.  Again,  when  a  vendee,  pursuant  to  his  contract,  pays 
a  lien  on  the  land,  and  the  contract  is  abandoned  by  the  parties^ 


Jiily,  '03.]    American  Bondixo  Co.  v.  National  etc.  Bk.   525 

And  the  Tendor  beeomes  unable  to  execute  it,  the  purebaaer  is  en- 
titled to  be  mibstituted  to  such  lien,  &nd  equity  keeps  it  alive  for 
his  indemnity:  James  ▼.  Burbridge,  S3  W.  Ya.  272,  10  S.  E.  896,  ap- 
proved in  Faulk  y.  Calloway,  123  Ala.  825,  26  South.  504. 

One  wlio  purchases  land  from  the  heirs  at  law,  and,  in  order  to  re- 
more  an  encumbrance  from  the  property,  pays  a  debt  incurred  by 
the  deceased  in  his  lifetime,  to  secure  which  a  deed  to  the  land  was 
giTen,  ia  subrogated  to  all  the  rights  of  the  creditor  whose  debt 
he  has  extinguished:  Simpson  t.  Ennis,  114  Ga.  202,  39  S.  E.  863. 
8e^  a  purchaser  of  the  estate  of  a  decedent  who  pays  off  a  gen- 
eral debt  of  the  decedent  at  the  request  of  an  heir,  to  prevent  the 
estate  being  sold  to  pay  the  defct,  is  subrogated  to  the  lien  which 
the  creditor  had  on  the  estate  by  virtue  of  his  claim  against  the 
heir;  and  such  lien  is  prior  to  a  mortgage  given  by  an  heir  prior 
to  such  payment:  Chaplin  v.  SuHivan,  128  Ind.  50,  27  N.  E.  425. 

A  Tendee  of  a  chattel  mortgagor,  when  called  upon  to  pay  off  the 
■lortga^e  indebtedness,  is  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee  in  any  security  he  may  have  for  the  payment  of  the 
mortgage:  Illinois  Trust  etc.  Bank  ▼.  Alexander  Stewart  Lumber  Co. 
(Wis.),  94  N.  W.  777. 

%.  Of  His  Assuming  the  XSncumbranee.—When,  however,  the  pur* 
chaser  of  real  estate  assumes  and  agrees  to  pay  as  a  part  of  the 
consideration  an  encumbrance  on  the  land,  he  becomes  primarily 
liable  for  the  encumbrance,  and  ordinarily  cannot,  after  payment, 
k^ep  it  alive  (by  subrogation  as  against  other  liens  on  the  land: 
Poole  v.  Kelsey,  95  111.  App.  233;  Birke  v.  Abbott,  103  Ind.  1,  53 
Am.  Bep.  474,  1  N.  E.  485;  Stuckman  v.  Boose,  147  Ind.  402,  46  N. 
B,  680;  Witt  ▼.  Bice.  90  Iowa,  451,  57  N.  E.  951;  Hubbard  v.  Le 
B«rron,  110  Iowa,  443,  81  N.  W.  681;  Nelson  v.  Brown,  140  Mo. 
680,  62  Am.  St.  Bep.  755,  41  S.  W.  960;  Jacobsmeyer  v.  Jaeobsmeyer, 
88  Mo.  App.  102;  Gulling  v.  Washoe  County  Bank,  24  Nev.  477,  56 
Psc  580;  Isensee  r.  Austin,  15  Wash.  352,  46  Pac.  394;  Martin 
V.  Aultman,  80  Wis.  150,  49  N.  W.  749. 

A  purchaser  of  land  encumbered  by  a  mortgage,  who  assumes  and 
pays  the  mortgage  as  a  x>&rt  of  the  purchase  price,  will  not  be  sub- 
rogated te  the  mortgage  so  that  he  can  set  it  up  as  a  prior  lien 
against  tHe  holder  of  a  junior  judgment;  but  the  mortgage  is  ex- 
tinguished, and  the  judgment  advanced  to  the  place  of  first  lien, 
notwithstanding  he  has  no  actual  notice  of  the  judgment:  Goodyear 
V.  Goodyear,  72  Iowa,  329,  33  N.  W.  142;  De  Boberts  v.  Stiles,  24 
Wash.  611,  64  Pac.  795.  Nor  will  a  vendee  assuming  a  mortgage  as 
part  of  the  consideration  be  subrogated,  on  paying  the  mortgage,  to 
the  mortgage  se  as  to  have  it  declared  a  lien  prior  to  a  ditch  assess- 
ment on  the  land  (Shirk  v.  Whitten,  131  Ind.  455,  31  N.  E.  87),  or 
so  as  to  enforce  it  against  a  purchaser  at  foreclosure  under  a  sec* 
«id  mortgage:  KeUogg  v.  Colby,  83  Iowa,  513,  49  N.  W.  1001. 
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Cases  arlsa^  howerer,  where  ft  Tendee  who  assnmes  the  payment 
of  an  eneumbranee  on  the  property  ma/  invoke  the  doetrine  of  sub- 
rogation. If  ft  purchaser  jMije  a  debt  of  his  grantor  secured  by  m 
deed  of  trust  on  the  property,  as  a  part  of  the  purchase  price,  and 
to  protect  his  title  from  sale,  he  is  subrogated  to  the  lien  of  th« 
trust  deed,  although  formally  released,  so  as  to  east  off  an  inter- 
vening judgment  lien  against  the  grantor;  Young  t.  Morgan,  S9 
HL  199;  Smith  t.  Dinsmoor,  119  HI  656,  4  N.  E.  648.  And  where 
a  husband,  without  his  wife  joining  in  ft  deed,  transfers  land  sub- 
ject to  encumbrances,  and  the  grantee  assumes  them,  and  payft 
them  off  without  knowing  of  her  inchoate  one-third  interest,  he  may, 
as  against  her  claim,  be  subrogated  to  the  rights  of  the  encum- 
brancer: Fowler  t.  Maus,  141  Ind.  47,  40  N.  E.  56.  8o,  when  th» 
purchaser  of  a  homestead  assumes,  as  part  of  the  consideration^, 
ft  mortgage  given  (by  the  vendor  thereon,  and  after  the  purchaser  ha» 
paid  the  mortgage^  the  vendor  seeks  to  avoid  the  sale,  the  purchaser 
is  substituted  in  the  place  of  the  mortgagee:  Faulk  v.  Galloway,  123^ 
Ala.  325,  26  South*  504.  So,  also,  where  a  vendee  of  mortgaged  preoi- 
ises  ngrees  to  pay  the  mortgage  as  a  part  consideration,  on  the  rep- 
resentation of  the  grantor  that  there  are  up  judgments  or  liens  stand* 
ing  against  him  or  the  property,  and  pays  the  mortgage,  relying 
on  such  representations,  he  is  subrogated  to  the  rights  of  the  mort- 
gagee as  against  one  who  recovered  a  judgment  against  the  grantor 
subsequently  to  the  execution  of  the  mortgage:  Johnson  v.  Itootle,  14 
Utah,  482,  47  Pac.  1033. 

On  the  other  hand,  where  ft  miortgagor  conveys  the  property,  sub* 
ject  to  the  payment  thereof  by  his  grantee,  he  is  entitled,  u^m  pay* 
ing  the  debt  himself,  to  be  subrogated  to  the  mortgagee's  rights* 
fHie  grantor,  in  such  a  case,  becomes  the  surety  of  the  grantee: 
Wood  ▼.  Smith,  51  Iowa,  156,  50  K.  W.  581;  Baker  v.  Terrell,  a 
Minn.  195;  Bogers  ▼.  Hedemark,  70  Minn.  411,  78  K.  W.  252;  Nel- 
son y.  Brown,  140  Mo.  580,  62  Am.  St  Bep.  755,  41  &  W.  960.  T1i» 
same  rule  applies  when  a  conveyance  is  made,  subject  to  the  ptij* 
ment  of  a  judgment  lien  by  the  grantee:  Barr  t.  Patrick,  52  Iowa, 
704,  8  N.  W.  743. 

8.  Of  Applying  Pordiase  Money  to  the  Encmnbraiioe.— When  land 
eneumlbered  by  a  mortgage  has  been  sold  by  the  mortgagor  for  it» 
full  valuoy  and  the  purchase  money  applied  to  the  satisfaction  of 
the  encumbrance,  equity  will  keep  the  mortgage  security  alive  and 
enforce  it  for  the  protection  of  the  vendee,  as  against  subsequent 
encumbrancers;  and  when  the  purchase  money  so  applied  is  only  » 
partial  payment  on  the  mortgage  debt,  the  vendee  will  be  entiled  to 
enforce  the  lien  to  the  extent  necessary  for  his  reimbursement,  when, 
the  mortgagee's  security  for  the  unpaid  balance  will  not  thereby  be  in- 
terfered with:  Joyce  v.  Daunts,  55  Ohio  St.  538,  45  K.  £.  900.  See^ 
too,*Hobgood  V.  Schulter,  44  La.  Ann.  537^  10  South.  812;  Stevena 
,T.  King,  84  Me.  291,  24  Atl.  850. 
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••    Fanon  Faying  FnxcliaM  Money. 

!•  S&brogatlon  to  Vendor's  Uen^ — ^A  third  party  cannot,  by  yol« 
OBtaiilj  paying  the  amount  of  the  purchase  price  of  property  secured 
by  a  vendor's  lien,  acquire  such  lien  by  subrogation:  Martin  y.  Mar* 
tin,  164  Hi  640,  56  Am.  8t  Bep.  219,  45  N.  E.  1007;  Demeter  y» 
Wileoz,  U5  Mo.  634,  37  Am.  8t.  Bep.  422,  22  &.  W.  613.  The  mere 
faet  that  borrowed  money  is  used  to  discharge  a  yendor's  lien  doea 
entitle  the  leader  to  be  subrogated  to  the  lien:  Norris  y.  Wood,  89 
Ya.  878,  17  8L  E.  552.  But  where  the  lender,  before  paying  th* 
nnmtfj  oyer,  has  a  part  of  it  applied  to  the  discharge  of  the  lien,  he 
may  be  subrogated  to  the  yendor's  rights:  Texas  Land  ete.  Co.  y.. 
Blaloeky  76  Tex.  85,  13  8.  W.  12.  And  where  one  adyances  money 
to  a  pnrehaser  for  the  sole  purpose,  as  they  both  understand,  of 
eaabling  the  latter  to  purchase  the  land,  he  is  entitled  to  be  subro- 
gated to  the  vendor's  rights:  Carey  ▼.  Boyle,  53  Wis.  574,  11  N.  W. 
47.  "It  must  be  understood,"  said  the  eourt  in  this  case,  "that  the 
eztoBsioB  of  this  equity  to  a  third  person  is  strictly  confined  to 
those  who  furnish  or  adyanee  the  purchase  money  to  the  purchaser 
in  sneh  a  manner  that  they  can  be  said  4ither  to  haye  paid  it  to 
the  yendor,  personally,  or  caused  it  to  be  paid,  on  behalf  and  for 
the  benefit  of  the  purchaser,  and  to  this  extent  they  become  parties 
to  the  transaction.  It  must  not  be  a  general  loan,  to  be  used  by 
the  purchaser  to  pay  the  consideration  of  the  purchase,  or  to  be  used 
for  any  other  purpose  at  his  pleasure.  In  such  case,  the  simple  fact 
that  the  money  can  be  traced  into  the  land  as  haying  been  paid 
by  the  purchaser  to  the  yendor  as  the  whole  or  part  of  the  pur- 
chase money,  giyes  the  person  who  loaned  it  no  such  right."  8ee, 
also,  Austin  y.  Underwood,  37  lU.  438,  87  Am.  Dec.  254;  Ford  y. 
Fordy  22  Tex.  Ciy.  App.  463,  54  8.  W.  773.  In  Oury  y.  Saunders,  77 
Tex.  278,  13  8b  W.  1030,  where  a  yendee  paid  the  purchase  money 
Botes  from  the  proceeds  of  property  of  his  minor  children,  they 
were  held  entitled  to  sixbrogation  to  the  yendor 's  lien. 

If  one  pays  a  note  secured  by  a  yendor 's  lien,  under  an  agree- 
ment with  tiie  makers  that  he  shall  hold  the  note  and  lien  as  se- 
eurity,  he  Is  subrogated  to  the  yendor 's  rights  as  against  subsequent 
mortgagees  with  notice:  Warford  y.  Haukins,  150  Ind.  489,  50  N.  E. 
468.  And  one  who  pays  off  a  yendor 's  lien  at  the  request  of  the 
debtor,  upon  an  agreement  that  he  shall  haye  the  lien  for  his  reim- 
bursement, is  subrogated  to  the  rights  of  the  yendor  in  respect  to 
the  Uen,  though  the  agreement  rests  in  parol:  Allen  y.  Caylor,  120 
Ala.  261,  74  Am.  8t  Bep.  31,  20  8outh.  512. 

The  sureties  for  the  purchase  price  of  land  may  be  subrogated 
to  the  yendor 's  lien  when  they  are  compelled  to  pay  the  debt:  Biggs 
y.  Chapman,  20  Ey.  Law  Bep.  473,  46  &  W.  692.  And  if  a  surety 
who  has  the  right  of  subrogation  to  a  yendor 's  lien  conyeys  his  land 
te  another  upon  condition  that  such  grantee  shall  pay  his  debts, 
the  grantee  stands  in  the  same  position  as  his  grantor  with  reference 
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to  the  del>t  seenred,  and  has  the  same  right  of  sabrogation  to  the 
vendor's  lien  that  his  grantor  bad:  Darrow  v.  Sununerhilly  93  1>bx. 
92,  77  Am.  St.  Bep.  833,  53  S.  W.  680. 

A  devisee  of  real  property  is  substitnted  to  all  the  rights  of  the 
devisor  in  connection  therewith,  including  the  right  of  subrogation 
to  a  vendor's  lien,  upon  the  payment  of  a  debt  to  which  the  devised 
property  was  subject:  Darrow  v.  Sommerhil],  93  Tex.  92^  77  Am.  St. 
Bep.  833,  53  a  W.  680. 

Z.    Porchasers  at  Judicial  Sales. 

a.  Biglit  to  Sobrogatloxi  in  GeneraL— While  perhaps  there  are  a 
few  scattering  authorities  to  the  contrary,  the  rule  may  be  said  to 
be  now  well  established  that  a  purchaser  in  good  faith  at  a  void 
judicial  sale  is  entitled  to  be  subrogated  to  the  rights  of  the  cred- 
itors whose  claims  have  been  discharged  by  the  proceeds  of  such 
sale:  Meher  v.  Cole,  50  Ark.  361,  7  Am.  St.  Bep.  101,  7  S.  W.  451; 
Bond  V.  Montgomery,  56  Ark.  563,  35  Am.  St.  Bep.  119,  20  &  W. 
625;  Harris  v.  Watson,  56  Ark.  574,  20  S.  W.  529;  Bunting  v.  Gil- 
more,  124  Ind.  113,  24  N.  E.  583;  Fowler  v.  Maus,  141  Ind.  47, 
40  N.  E.  56;  Sands  v.  Lyham,  27  Gratt.  291,  21  Am.  Bep.  348;  Hull 
V.  Hull,  35  W.  Ya.  155,  29  Am.  St.  Bep.  800,  13  S.  £.  49;  notes  to 
Perry  v.  Adams,  2  Am.  St.  Bep.  328-330;  Scott  v.  Dunn,  30  Am. 
Dec.  177-182.  If  the  holder  of  a  sheriff's  deed  redeems  land  from 
a  prior  lien,  claiming  the  right  to  do  so  as  owner,  and  sneh  deed  Is 
afterward  adjudged  invalid  on  account  of  some  defect  in  the  pro- 
ceedings taken  by  the  sheriff,  the  person  so  redeeming  is  estitled 
to  be  subrogated  to  the  lien  which  he  has  thus  discharged:  Miebum  v. 
Phillips,  143  Ind.  93,  52  Am.  St.  Bep.  403,  42  K.  £.  461.  If  cred- 
itors who  libel  a  boat  have  no  notice  of  a  pre-existing  lien,  a  par- 
chaser  under  their  judgment  becomes  subrogated  to  their  rights  and 
acquires  title  free  from  such  lien:  Case  v.  WooUey,  6  Dana,  17,  32 
Am.  Dee.  54. 

b.  Purchaser  at  Execution  Sale. — ^A  purchaser  at  an  exeeutioa 
sale  whose  money  goes  to  pay  the  claims  of  creditors,  is  subrogated 
to  their  rights  in  the  event  of  the  sale  proving  void  or  ineffectual 
to  pass  title:  See  the  notes  to  Perry  v.  Adams,  2  Am.  St.  Bep.  328- 
330;  Scott  V.  Dunn,  30  Am.  Dec  177.  Though  the  time  in  which 
redemption  can  be  made  has  not  expired,  a  purchaser  at  an  execu- 
tion sale  is  entitled  to  be  subrogated  to  a  trust  deed  ^yiftting  at  the 
time  of  the  sale,  upon  paying  to  the  holder  thereof  the  amount  due 
from  the  defendant  in  execution:  Swain  v.  Stockton  Sav.  ate^  Soc, 
78  CaL  600,  12  Am.  St.  Bep.  118,  21  Pae.  365. 

But  when  a  homestead  is  sold  under  judgments  not  liens  npoa  it, 
the  purchaser  is  not  entitled,  upon  the  vacation  of  the  sale,  to  have 
an  assignment  of  the  judgments,  but  he  may  have  the  money  re- 
funded, with  interest,  by  the  creditors  who  received  it:  Jones  ▼. 
Blomenstein,  77  Iowa,  361,  42  K.  W.  321.    Where  mortgaged  tod 
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Is  levied  upon  b/  »  jud^pnent  creditor  and  bid  in  for  a  nominal  snm 
by  tlie  plaintiff  in  execution,  the  latter,  having  pnrchased  the  equity 
of  redemption  only,  cannot  be  subrogated  to  the  rights  of  the  mort- 
gagee, if  the  amount  of  the  mortgage  should  be  collected  from  other 
property  of  the  mortgagor:  Myers  v.  Jones^  61  Kan.  191,  59  Pac 
275.  In  Jewett  t.  Feldheiser,  68  Ohio  BL  523,  67  N.  B.  1072,  the 
purchaser  at  a  sheriff's  sale  was  held  not  subrogated  to  the  supposed 
rights  of  the  mortgagee,  not  being  in  privity  with  him.  A  pur- 
-ehaser  at  a  sale  under  an  execution  issued  upon  a  money  judgment, 
In  paying  the  purchase  money,  pays  his  own  debt,  and  not  that  of 
the  obligor  against  whom  the  judgment  was  rendered,  and  is,  there- 
fore, not  entitled  to  subrogation.  The  rule  as  to  payments  at  void 
judicial  sales  has  no  application:  Gray  v.  Denson,  129  Ala^  406,  30 
Bouth.  595. 

e.  At  Foredlosure  Sale. — The  purchaser  at  an  invalid  foreclosure 
sale,  whose  money  goes  to  satisfy  the  mortgage,  is  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee:  Dutcher  v.  Hobby,  86 
Oa.  198,  22  Am.  St.  Bep.  444,  12  8.  E.  356;  Bodkin  ▼.  Merit,  102  Ind. 
«?3,  1  N.  K  625;  Equitable  Mtg.  Co.  v.  Gray  (Kan.),  74  Pac.  614; 
Brewer  v.  Nash,  16  B.  I.  458,  27  Am.  St.  Bep.  749,  17  Atl.  857; 
Bailey  v.  BaUey,  41  S.  0.  337,  44  Am.  St.  Bep.  713,  19  S.  E.  669,  728. 
He  is  regarded  as  the  equitable . assignee  of  the  mortgage:  Jellison 
V.  Halloran,  44  Minn.  199,  46  N.  W.  332.  And  this  right  of  sub- 
rogation applied  in  behalf  of  the  purchaser,  exists  also  in  favor  of 
bis  grantee  or  assignee:  Bruschke  v.  Wright,  166  111.  183,  57  Am.  St. 
Bep.  125,  46  N.  E.  813,  citing  Jordan  v.  Sayre,  29  Fla.  100,  10  South. 
823;  Bichards  v.  Morton,  18  Mich.  255;  Bogers  v.  Benton,  39  Minn« 
39,  12  Anu  St.  Bep.  613,  35  N.  W.  765;  Bonner  v.  Lessley,  61  Miss. 
492.  The  purchaser  of  a  grantee  in  a  deed  executed  under  a  de- 
fective power  of  sale  in  a  mortgage  is  subrogated  to  the  rights 
of  the  mortgagee:  Sims  v.  Steadman,  62  S.  C.  300,  40  Sb  E.  677.  And 
A  benefleiary  in  a  second  deed  of  trust,  who  buys  the  interest  of  the 
creditor  in  the  iirst  trust  deed,  and  the  purchaser's  interest  by  an 
invalid  sale  thereunder,  is  substituted  in  the  place  of  the  creditor: 
Long  V.  Long,  141  Mo.  352,  44  8.  W.  341.  However,  a  purchaser  is 
subrogated  to  the  rights  of  the  mortgagee  only  to  the  extent  of  his 
«laim  against  the  land  for  the  amount  of  purchase  money  paid  by 
him,  and  a  subsequent  purchaser  under  a  partition  sale  of  the  land 
as  the  property  of  the  purchaser  at  the  mortgage  sale  is  subrogated 
only  to  the  rights  of  the  latter,  although  he  paid  a  larger  sum:  Giv- 
ens  T.  Carroll,  40  &  O.  413,  42  Am.  St.  Bep.  889,  18  a  E.  1030.  A 
purchaser  at  foreclosure  who  is  denied  a  deed  upon  the  sale,  is  not 
precluded  from  asserting  his  right  to  subrogation  because  of  delay 
in  paying  the  purchase  price:  Bodkin  v.  Merit,  102  Ind.  293,  1  K.  £L 
€25. 

Where  property  is  sold  under  a  decree  of  foreclosure,  but  on  ap- 
peal the  decree  is  vacated  and  the  property  decreed  to  be  sold  again. 
Am.  St.  Sep.,  Yol.  99—34 
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the  original  pinehasery  the  porehaM  mo/aej  haying  been  paid  and 
applied  to  the  debt,  is  lubrogated  to  the  rights  of  the  mortgagee 
and  entitled  to  an  aeaignment  of  the  mortgage:  Johnson  ▼.  Robert* 
&on,  84  Md«  165.  And  a  sale  of  mortgaged  premises  which  is  inef* 
fectnal  beeanse  of  defects  in  the  execution  of  the  povrer,  will  oper- 
ate as  an  equitable  assignment  of  the  mortgage  to  the  purchaser^ 
if  he  paid  the  purchase  mono/  in  good  faith  and  it  was  applied  to 
the  satisfaction  of  the  mortgage  debt:  Lanier  v.  Mcintosh,  117  Mo» 
508,  88  Am.  St.  Bep.  676,  23  N.  W.  787.  But  a  purchaser  at  a  tms- 
tee's  sale  is  not  substituted  to  the  rights  of  a  prior  mortgagee, 
thereby  cutting  off  the  vendor's  lien  of  his  grantor  under  a  contract 
for  the  sale  of  the  premises,  when  the  Jury  finds  that  such  e<«tract 
constitutes  the  consideration  of  such  sale:  Scott  T*  Farmers'  ete» 
Nat  Bank  (Tex.  Giy.  App.),  66  S.  W.  485. 

d.  At  Probate  Bale. — ^A  purchaser  at  an  invalid  sal«  of  a  deee- 
dent's  property  for  the  payment  of  debts  is  entitled  to  be  subro- 
gated to  the  extent  that  the  money  paid  by  him  has  been  applied 
to  the  payment  of  such  debts,  to  the  rights  6t  the  creditors  whos» 
claims  he  has  thus  paid  by  his  purchase;  and  he  may  retain  posses- 
sion of  the  property  as  security  for  the  repayment  of  the  sums  t» 
which  he  is  entitled:  Duncan  y.  Gainey,  108  Ind.  579,  9  K.  E.  470; 
Pool  y.  Ellis,  64  Miss.  555,  1  South.  725;  Valle  y.  Fleming,  28  Mo. 
152,  77  Am.  Dec.  657;  Scott  y.  Dunn,  21  K.  C.  (1  Dey.  &  B.  £q.) 
425,  30  Am.  Dec.  174;  Perry  y.  Adams,  98  N.  C.  167,  2  Am.  St.  Bep. 
326,  3  S.  E.  720;  Hunter  y.  Hunter,  58  ^  G.  382,  79  Am.  St.  Bep. 
845;  Hunter  y.  Hunter,  63  S.  C.  78,  90  Am.  St.  Bep.  663,  41  8.  £. 
33;  Hudgin  y.  Hudgin,  6  Gratt.  820,  52  Am.  Dec  124;  Blodgett  y. 
Hitt,  29  Wis.  169. 

But  a  purchaser  at  a  void  executor's  sale,  with  knowledge  that 
the  land  is  subject  to  a  trust,  and  if  the  want  of  power  of  the  exec* 
utor  to  sell  is  not  entitled  to  subrogation  against  the  heirs,  espe-^ 
cially  when  he  has  made  his  payments  to  the  executor  and  trustees^ 
who  have  used  the  money  indiscriminately  with  other  moneys  re- 
ceived from  sales  of  personal  property,  and  other  land  for  various 
purposes:  Huse  v.  Den,  85  (M,  890,  20  Am.  St  Bep.  232,  24  Pae.  790. 
And  a  purchase  at  an  administrator's  sale,  whose  title  fails  fos 
want  of  a  proper  description,  has  been  denied  the  right  of  sabroga* 
tion  to  the  rights  of  creditors  whose  debts  have  been  paid  with  the> 
purchase  money:  Borders  v.  Hodges,  154  HI.  498,  39  N.  £.  597.  In 
Salmond  v.  Price^  13  Ohio,  368,  42  Am.  Dee.  204,  it  is  held  that 
purchasers  with  a  warranty  from  a  purchaser  at  a  void  administra- 
tor's sale  cannot,  upon  the  death  and  insolvency  of  the  latter,  b** 
substituted  for  him  in  his  claim  for  advances  to  the  estate  of  the 
decedent* 

Sb  At  Tax  Sale. — ^A  purchaser  at  a  void  tax  sale  is,  as  to  th* 
amounts  paid  by  him  upon  his  purchase  and  for  subsequent  taxes^ 
subrogated  to  the  lien  of  the  state     or  municipality:  Gregory  v» 
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Bartlett,  55  Ark.  80, 17  &.  W.  344;  Merriam  y.  Hemple,  17  Keb.  846, 

22  N.  Yf.  775;  Green  t.  HeUmmn,  61  Neb.  875,  86  K.  W.  912.    Thii 

doetriiie  is  applied  to  the  ease  of  a  drainage  aeeeisment  in  Beed  y. 

Kalfabeek,  147  Ind,  148,  45  N.  E.  476,  46  N«  E.  466,  and  to  a  street 

grading  aaMssment  in  Jobn  y.  Connell,  61  Neb.  267,  85  N.  W.  82. 

In  Leayitt  y.  Bartholomew  (Neb.)>  93  N.  W.  856,  the  general  etate- 

ment  is  made  that  ''a  tax  purchaser  not  assailed  for  bad  faith  is 

entitled  to  soibrogation  to  all  the  monieipality's  rights  in  an/  tax 

paid  by  him  in  making  the  purchase,  or  subsequently  in  protecting 

if 

TL    Oo-oUigOT8  sad  Persons  Equally  Bonnd. 

a.  In  GeiwraL — Authorities  may  not  be  wanting  which  refuse 
to  extend  the  doctrine  of  subrogation  to  co-obligora  and  persons 
equally  bound.  We  are  unable  to  see,  however,  why  a  person  bound 
as  e<^rineipal  should  be  denied  the  remedy  of  subrogation  when  to 
grant  it  would  conduce  to  substantial  justice.  "If  he  is  legally  bound 
in  the  flrst  instance  to  pay  the  whole  debt,  so  is  the  surety.  The 
only  diiferenee  between  them  is  that  a  payment  by  one  entitles  him 
to  restitution  of  the  whole,  and  a  payment  by  the  other  entitles  him 
.to  a  reimborsement  of  only  a  part  of  what  he  paid'':  Morris  y. 
Eyansy  8  B.  Hon.  84^  86  Am.  Dec.  591.  See,  also,  Winston  y.  Ellis, 
65  Ala.  877;  O'Bryan  Bros.  y.  Noel,  84  Ga.  134,  10  8.  £.  598;  Shrop- 
shire y.  His  Creditors,  15  La.  Ann.  705;  Sherwood  y.  Collier,  14  N.  G. 
880,  24  Am.  Dee.  264;  Brick  y.  Baal,  78  Tex.  511,  11  a  W.  1044. 
Where  one  joint  maker  of  a  note  secured  by  a  mortgage  pays  it,  the 
payment  constitutes  an  equitable  assignment  of  the  mortgage  to  him^ 
and  ha  is  subrogated  to  the  rights  of  the  creditor,  as  against  his  co- 
maker, for  the  latter's  portion  of  the  debt:  Truss  y.  Miller,  116 
Ala.  ^  82  South.  863.  See,  tooy  Bandolph  y.  Stark,  51  La.  Ann. 
1121,  26  South.  59;  Look  y.  Horn,  97  Me.  283,  54  Atl.  725;  Corner 
y.  Mackey,  147  N.  Y.  574,  42  N.  E.  29;  Pratt  y.  Law,  13  U.  a  (9 
Cranch)   456. 

1»,  Joiat  jndgment  Debtors. — The  authorities  are  diyided  on  the 
qoeatioB  whether  one  of  those  against  whom  a  joint  judgment  has 
been  reeoyered  may  pay  it  and  keep  it  on  foot  by  any  means  or  for 
any  purpose:  See  Campbell  y.  Pope,  96  Mo.  468,  476,  10  S.  W.  187; 
Potyia  y.  Meyers,  27  Neb.  749,  44  N.  W.  25.  ''The  rule  as  we  under- 
stand it,''  says  Justice  Head  in  Morris  y.  Dayis  (Tex.  Ciy.  App.)y  31 
a  W.  850,  "is  that  a  law  the  payment  of  a  judgment  by  one  of 
two  joint  obligors  therein  discharges  the  lien,  but  in  equity  the  pay- 
ment by  one  will  subrogate  him  to  the  security  held  by  the  creditor 
for  the  amount  due  from  the  other  by  way  of  contribution:  German- 
American  Say.  Bank  y.  Fritz,  68  Wis.  390,  32  N.  W.  123.  The  cases 
cited  by  oar  own  supreme  court  in  Faires  y.  Cockrill,  88  Tex.  428,  31 
a  W.  190,  639,  we  think  will  sustain  the  yiew  of  equitable  subroga- 
tion here  announced.  If,  howeyer,  the  payment  be  made  before  the 
lisB  is  fixed  by  the  record  of  the  sibstract,  the  doctrine  of  subrogation 
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eonld  hare  no  application.  In  sueh  eaae  the  judgment  would  be  dis- 
charged, and  the  one  making  payment  wonld  only  have  a  pexsonal 
action  against  his  co-obligor  for  contribution.''  For  other  caaee 
which  consider  the  doctrine  of  subrogation  applicable  to  Joint  Judg- 
ment debtors,  see  Harter  t.  Songer,  13  Ind.  161,  37  N.  E.  595;  Ank- 
enjr  ▼.  MolTett,  87  Minn.  100,  33  N.  W.  320;  Huggina  T.  White,  7 
Tex.  Civ.  App.  663,  27  a  W.  1066. 

c  Oo-ownflra  and  Tenants  In  CtommoiL— When  one  tenant  in  com- 
mon pays  off  the  whole,  or  more  than  his  proportion,  of  a  charge  or 
encumbrance  upon  the  common  property,  equity  will  consider  the 
'lien  as  still  existing,  and  subrogate  him  to  the  rights  of  the  creditor, 
in  order  to  enforce  contribution  from  the  cotenants,  when  Justice 
demand!  it:  Oliver  t.  Lansing,  57  Neb.  352,  77  N.  W.  802;  Kinkead 
▼.  Byaa  (N.  J.  Eq.),  55  AtL  730;  Haverford  Loan  etc.  Assn.  y.  I^re 
Assn.,  180  Pa.  8t.  522,  57  Am.  St.  Bep.  657,  37  Atl  179;  monographic 
note  to  Flack  y.  Gosnell,  35  Am.  St.  Bep.  419-421.  Compare  Leach 
y.  Hall,  95  Iowa,  611,  64  K.  W.  790.  But  such  right,  it  is  held,  does 
not  pastf  to  a  mortgagee  under  a  mortgage  purporting  to  convey  the 
undivided  interest  of  the  tenant  in  the  property:  Oliver  y.  Lansing, 
57  Neb.  352^  77  N.  W.  80&  When  one  of  several  owners  redeems 
mortgaged  premises,  he  becomes  substituted  in  the  place  of  the 
mortgagee,  and  is  entitled  to  hold  the  land  as  if  the  mortgage  ex- 
isted, until  the  other  owners  pay  him  their  shares  of  the  encum- 
brance: Hubbard  y.  Ascutney  Mill  Dam  Co.,  20  Vt.  402,  50  Am.  Dec 
41.  See,  too,  Kinkead  y.  Byan,  64  N.  J.  Eq.  454,  53  AtL  1053.  And 
a  tenant  paying  a  mortgage  on  the  estate  in  ignorance  that  his  joint 
tenant  has  transferred  his  interest,  is  held  substituted  in  the  plaee 
of  the  mortgagee:  Shaifer  v.  McCloskey,  101  Oat  576,  86  Pae.  196. 
Where  two  persons  purchase  land  jointly,  giving  their  joint  note 
for  the  unpaid  purchase  money,  secured  by  a  lien  reserved  in  the 
deed,  and  one  of  them,  to  protect  his  own  share,  is  compelled  to  pay 
the  whole  amount  of  the  note,  he  will  be  subrogated  to  the  vendor's 
security,  and  may  enforce  his  right  to  reimbursement  against  his 
eopurchaser  or  the  letter's  vendee,  who,  after  partition,  bnjs  with 
notice  of  the  encumbrance:  Dowdy  v.  Blake,  50  Ark.  205,  7  Am.  St 
Bep.  68,  6  a  W.  897.  See,  also,  Miller's  Appeal,  119  Pa.  St.  620,  13 
Atl.  504;  Stokes  v.  Hodges,  11  Bich.  Eq.  135;  Wheatley  v.  Calhoua, 
12  Leigh,  264,  37  Am.  Dec  654;  Dobyns  v.  Bawley,  76  Ya.  637. 

d.  Copartners. — A  partner  paying  partnership  debts  may  be  sub* 
rogated  to  the  rights  of  the  creditors  thus  paid:  Bowlett  v.  Grieves^ 
8  Mart.  483,  13  Am.  Dec  296;  Schuyler  y.  Booth,  74  N.  Y.  Supp. 
733,  37  Misc.  Bep.  35;  Gilfillan  v.  Dewoody,  157  Pa.  St.  601,  27 
AtL  782.  Compare  Hinton  v.  Odenheimer,  57  N.  C.  406;  Fsssler  v. 
Hickemell,  82  Pa.  St.  150.  Thus  a  partner  who  has  paid  judg- 
ments for  Arm  debts  recovered  against  the  members  of  the  firm 
after  its  dissolution  and  the  exhaustion  of  its  social  assets,  is  entitled 
to  be  subrogated  to  the  rights  of  the  judgment  creditors  against  the 
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real  estate  of  his  copartner,  in  the  hands  of  a  subsequent  purchaser, 
to  the  extent  his  payments  exceed  hid  proportion  of  the  liability: 
Sands  t.  Durham,  99  Va.  263,  86  Am.  St.  Bep.  884,  38  S.  E.  145. 
Bee,  also.  Barter  y.  Songer,  138  Ind.  161,  37  N.  E.  595;  Hall  v. 
Gaiennie,  18  La.  Ann.  442;  Scott's  Appeal,  88  Pa.  St.  173. 

•u  Cosmetles. — ^If  a  surety  has  been  compelled  to  meet  the  entire 
obligation,  he  has  a  right  to  compel  his  cosurety  to  pay  his  equitably 
equal  part;  and  to  this  end  he  is  entitled  to  be  subrogated  to  all 
the  rights  and  remedies  of  the  creditor.  But  this,  however,  cannot 
be  carried  to  the  extent  of  injuring  one  who  stands  on  higher  ground 
or  for  any  reason  has  a  better  right:  Hawker  y.  Moore,  40  W.  Ya. 
49,  20  S  E.  848.  See,  too,  Peebles  y.  Gray,  115  N.  C.  38,  44  Am.  St. 
Bep.  629,  20  S.  E.  173.  Thus  a  surety  who  pays  a  judgment  against 
tbo  principal  and  all  the  sureties,  may,  in  order  to  enforce  a  repay- 
ment from  the  principal  or  contribution  from  the  cosureties,  be  sub- 
rogated to  all  the  rights  of  the  judgment  creditor:  German- American 
Say.  Bank  y.  Fritz,  68  Wis.  890,  32  K.  W.  123.  "When  a  principal 
giyes  a  trust  deed  to  two  sureties  on  a  note  by  him,  a  third  surety 
paying  the  debt  is  subrogated  to  his  cosureties'  rights:  Blanton  y* 
Bostick,  126  N.  C.  418,  35  a  E.  1035. 

It  is  said  that  subrogation  will  not  be  enforced  if  there  are  several 
or  sDcceosiye  obligations  of  suretyship  which  are  in  substance  and  na- 
ture for  the  same  thing,  and  have  no  relation  to  or  operation  upon  each 
other:  Idles  y.  Bogers,  113  K.  C.  197,  37  Am.  St.  Bep.  627,  18  S.  E. 
104;  Langford  v.  Perrin,  5  Leigh,  552.  However,  it  is  held  that  a 
surety  on  an  original  obligation  who  pays  the  deibt  is  entitled  to 
subrogation  to  the  rights  of  the  creditor,  not  only  as  against  the 
principal,  but  as  against  the  subsequent  surety  of  the  principal;  but 
that  one  who  becomes  a  surety  during  legal  proceedings  against  the 
principal,  cannot  enforce  contribution  against  the  original  surety  for 
the  debt:  MeOormiek  r.  Irwin,  35  Pa.  St.  Ill;  Moore  >•  Lassiter,  84 
Tens.  (15  Lea)  680. 
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EENLUND  7.  COMMODOEE  MINING  COMPANY. 

[89  Minn.  41,  93  N.  W.  1057.] 

MA8TEB  AND  SEBVAlTr— Vice-principal  or  FeUow-florvaati 
Wlien  a  Question  for  the  Jury. — ^Whether  a  skip-boss  was,  at  the  time 
of  an  accident  due  to  his  negligence,  acting  as  a  vice-principal  or  a 
fellow-servant  is  a  question  for  the  jury,  it  there  is  evidence  tend- 
ing to  show  that  it  was  his  custom  to  assume  general  charge  of  the 
men  and  direct  their  movements  in  a  general  way  while  in  the  shift, 
including  the  method  and  manner  of  going  out  of  the  mine.  (p. 
637.) 

DEATH,  Nonresident  Alien  may  BeooTor  Compensation  for. — 
Under  a  statute  authorizing  the  next  of  kin  to  recover  compensation 
for  the  death  of  a  human  being  due  to  the  negligence  of  another, 
an  action  may  be  maintained  for  the  benefit  of  a  nonresident  alien. 
(p.  540.) 

Action  by  the  admimstrator  of  the  estate  of  Jahn  Erickaon, 
deceased,  to  recover  five  thousand  dollars  for  his  death.  Ver- 
dict and  judgment  for  the  plaintifE  for  one  thouaand  dollars. 
The  defendant  appealed. 

John  Q.  Williams^  for  the  appellant 
Adams  &  Miller,  for  the  respondent. 

^  LEWIS,  J.  This  action  was  commenced  nnder  General 
Statutes  of  1894,  section  5913,  for  the  benefit  of  the  next  of  kin 
cf  the  deceased,  who  lost  his  life  while  working  in  the  defend- 
ants mine.  The  accident  occurred  as  follows :  There  was  a  abaft 
ihree  hundred  seventy-two  feet  deep,  at  an  angle  of  about  twenty- 
MTen  degrees,  in  which  were  operated  two  skip-tracks,  separated 
by  timbers  about  four  feet  apart    On  these  tracks  two  skip-cais 
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were  arranged  to  balance  each  other,  so  that,  when  one  was  going 
up^  the  other  would  be  going  down*    The  skips  were  run  by 
an  engine,  at  the  upper  end  of  the  shaft.    On  the  right  side 
of  the  shaft  was  a  stairway  running  parallel  with  it,  and  ex* 
tending  from  the  surface  to  within  a  few  feet  of  the  bottom. 
The  second  and  third  levels  were  being  operated,  ^^  the  latter 
being  at  the  bottom  of  the  shaft    In  going  out  of  the  mine  the 
men  on  the  third  level  were  compelled  to  go  up  the  skip-track 
m  certain  distance  until  they  reached  the  stairway.    On  the 
evening  of  the  accident  the  men  gathered  at  the  foot  of  the 
fihaf t^  waiting  for  a  signal  to  go  up.    The  charge  of  negligence 
is  based  upon  the  claim  that  the  skip-boss,  who  was  in  charge 
of  the  men  on  the  third  level,  while  acting  in  the  capacity  of 
vice-principal,  assumed  control  of  the  skip,  and  directed  the 
men  to  go  upon  the  skip-track,  in  order  to  reach  the  stairway, 
and  that,  while  the  deceased  was  going  up,  the  right-hand  skip- 
car  was  rung  down,  and  caught  and  killed  liiTn  before  he  reached 
the  ladder. 

The  assignments   of   error   present  two  questions — whether 

there  was  evidence  reasonably  tending  to  establish  negligence  of 

defendant,  and  whether  any  recovery  can  be  maintained  in  this 

.  action,  for  the  reason  that  the  beneficiary  under  the  statute,  the 

mother  of  the  deceased,  is  a  nonresident  alien. 

1.  The  question  of  negligence  turns  upon  whether  the  skip- 

.  boss,  Jacobson,  at  the  time  he  directed  the  men  to  pass  up  the 

right-hand  skip-track,  and  gave  the  signal  for  the  movement  of 

the  skip-car,  was  a  fellow-servant  of  the  deceased,  or  whether  he 

was  acting  in  the  capacity  of  a  vice-principal. 

The  evidence  is  quite  conclusive  that  the  men  were  directed 
by  Jacobson  in  the  manner  stated,  and,  according  to  his  own 
statement,  he  gave  the  signal  for  the  skip-car  upon  the  right- 
hand  side  to  go  up,  but  for  some  reason  it  came  down. 

In  respect  to  what  capacity  Jacobson  was  acting,  the  court  in- 
structed the  jury  that  it  was  the  duty  of  defendant  to  exercise 
reasonable  care  to  provide  a  reasonably  safe  and  suitable  place 
in  which  its  servants  might  perform  the  duties  assigned  them,  in- 
cluding suitable  means  of  egress  from  the  mine,  and  to  keep 
and  maintain  such  place  in  a  reiasonably  safe  and  suitable  condi- 
tion, and  to  see  that  the  work  was  carried  on  in  a  manner  rea- 
fonably  safe  to  its  employ^;  that  the  employer  could  not  dele- 
gate to  another  the  performance  of  such  duties,  and  thereby  es- 
cape liability;  and  that  the  person  to  whom  such  duties  were 
legated  was  the  vice-principal  of  the  master,  and  for  hia 
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negligence  in  their  performance  the  master  was  liable.  The 
court  also  instructed  **  the  jury  that  a  foreman^  mining  cap- 
tain,  or  superintendent  might,  in  respect  to  some  specific  work, 
be  a  fellow-servant,  and  in  other  respects  be  a  vice-principal; 
that  if  the  method  of  carrying  on  the  work  required  that  the 
master  exercise  reasonable  care  in  directing  the  movements  of 
the  men  as  they  were  leaving  the  mine,  and  if  the  master  dele- 
gated such  duiy  to  the  shift  boss,  and  he  was  negligent  in  the 
performance  thereof,  then  such  negligence  was  the  act  of  the 
master.  The  trial  court  here  laid  down  very  concisely  and  ac- 
curately the  principles  of  law  governing  the  case,  and  no  ex- 
ceptions were  taken  thereto. 

But  it  is  claimed  that  it  conclusively  appears  from  the  evi- 
dence that  the  skip-boss,  Jacobson,  was  actbi^  in  the  capacity  of 
a  fellow-servant  In  our  judgment,  the  court  was  correct  in 
submitting  this  question  to  the  jury.  It  will  be  admitted  that 
if  the  skip-boss  had  no  authority  as  a  general  foreman  or  super- 
intendent, and  it  was  not  a  part  of  his  duty  to  assxune  charge  of 
and  direct  the  movements  of  the  men  as  they  passed  out  of  the 
mine,  then,  if  he  assumed  to  perform  an  act  which  was  beyond 
the  scope  of  his  duty,  and  attempted  to  direct  the  men  and  con* 
trol  the  skip,  such  act  of  negligence  would  not  be  attributable 
to  the  master.  It  will  also  be  conceded  that  if  it  was  the  duty 
of  the  skip  tender,  Johnson,  to  control  the  movements  of  the 
car  at  the  time  the  men  made  egress  from  the  mine,  and,  being^ 
otherwise  engaged  at  this  particular  moment,  he  permitted 
Jacobson,  who  had  no  authority  to  thus  interfere,  to  perform 
that  duty  for  him,  and  the  accident  occurred  by  reason  of  hi» 
negligence,  in  that  case  the  master  cannot  be  held  liabla  But 
if,  in  addition  to  his  duties  as  skip-boss,  there  was  conferred  by 
the  master  upon  Jacobson  the  additional  duty  of  general  super* 
vision  and  control  of  the  men  in  that  shaft  during  the  absence 
of  the  captain  or  superintendent^  and  it  was  a  part  of  such 
duty  to  see  that  the  men  made  a  safe  exist  from  the  mine,  and 
he  was  in  the  exercise  thereof  at  the  time  in  question,  then  his 
acts  were  not  those  of  a  fellow-servant,  but  were  in  pursuance  of 
the  duty  imposed  upon  him  as  a  vice-principal.  There  was 
some  conflict  in  the  testimony  as  to  the  nature  of  Jacobeon's 
duties,  but  there  vras  evidence  tending  to  show  that  it  was  his 
custom  to  assume  general  charge  of  the  men,  and  direct  their 
^  movements  in  a  general  way  while  in  the  shaf  t,  including  the 
method  and  manner  of  going  out  of  the  mine.  It  does  not  con* 
cluaively  appear  that  this  duty  was  imposed  upon  the  skip  ten- 


Feb.  1903.]      Benlund  v.  Commodore  Min.  Co.  637 

der,  Johnfion,  and,  Tinder  the  evidence^  it  was  a  question  for  the 
jury  to  determine  in  what  capacity  Jacobson  was  acting,  and 
whether  he  waa  negligent :  Hess  v.  Adamant  Mfg.  Co.,  66  Minn^ 
79,  68  N.  W.  774;  Perras  v.  A.  Booth  &  Co.,  82  Minn.  191,  84 
N.  W.  739,  85  K  W.  179. 

2.  A  more  important  question  is  the  effect  to  be  given  to  seo-^ 
tion  5913  of  the  General  Statutes.  It  is  insisted  that  the  stat- 
ute has  application  only  within  the  state  of  Minnesota.  The 
argument  is  based  upon  the  general  principal  of  construction 
that  statutory  law  has  no  extraterritorial  force,  for  the  reason 
that  a  legislative  body  is  presumed  to  legislate  only  for  the  per- 
sona within  Ihe  territorial  limits  of  its  own  government  The 
act  in  question  is  copied  after  what  is  &nown  as  Lord  Campbell'a 
act,  first  adopted  in  England  in  1846 ;  and  its  scope  and  purpose 
were  defined  in  Schwarz  v.  Judd,  28  Minn.  371,  10  N.  W.  208, 
where  it  was  stated  that  the  theory  of  the  statute  is  that  the 
widow  and  next  of  kin  have  a  pecuniary  interest  in  the  life  of  the 
deceased,  and  that  its  object  was  to  compensate  them  for  the 
lose  caused  by  his  deatL  We  may,  therefore,  eliminate  from 
this  discussion  the  idea  that  the  statute  was  intended  to  be  in 
the  nature  of  a  penalty  upon  the  party  charged  with  negligence, 
and  that  the  measure  of  damages  should  be  in  accordance  with 
the  degree  of  culpability. 

The  English  court,  in  the  case  of  Adam  v.  British  etc.  Steam* 
•hip  Co.  (1898),  L.  B.  2  Q.  B.  Div.  430,  held  that  the  act  did 
not  apply  for  the  benefit  of  aliens  abroad,  and  stated  the  propo- 
sition thus:  ^Statutes  must  be  understood,  in  general,  to  apply 
to  those  only  who  owe  obedience  to  the  laws,  and  whose  inter- 
ests it  is  the  duty  of  the  legislature  to  protect  Natural  bom 
subjects,  and  persons  domiciled  or  resident  within  the  king- 
dom, owe  obedience  to  the  laws  of  the  kingdom,  and  are  within 
the  benefits  conferred  by  the  legislature;  but  no  duty  can  be 
imposed  upon  aliens  resident  abroad,  and  with  them  the  legis- 
lature of  this  country  has  no  concern,  eilher  to  protect  their 
interests  or  to  control  their  rights.''  It  was  further  stated  in 
the  opinion  that  there  was  nothing  in  the  act  which  ^^  either 
expr^sly  or  by  implication  warranted  the  conclusion  that  the 
l^ialature  intended  to  give  the  act  extraterritorial  force. 

Lord  Campbell's  act  has  been  re-enacted,  with  certain  changes, 
in  many  of  the  states  of  thia  country,  but  the  main  and  essen- 
tial  feature — that  of  compensation — has  generally  been  dis- 
tinctly reserved.  The  first  case  to  which  our  attention  has  been 
ealled  where  the  statute  was  under  consideration  in  this  country 
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is  Deui  v.  Pennsylyania  B.  B.  Co.,  181  Pa,  St  625,  69  Asu 
St  Bep.  676,  37  AtL  558.  In  that  case  it  was  held  that  a 
nonresident  alien  mo&er  could  not  maintain  the  action  againft 
a  citizen  of  the  state,  and  the  opinion  ia  based  npon  the  ded- 
fiion  of  the  English  courts;  and  the  argument  was  made  in  the 
opinion  that  the  statute  should  not  be  held  to  have  extra- 
territorial force,  for  the  reason  that  it  did  not  appear  that  the 
foreign  country  in  which  the  mother  resided  had  enacted  similar 
statutes  for  Hie  benefit  of  aliens  resident  in  that  state.  The  de- 
cision was  apparently  based  upon  the  same  doctrine  applied  in 
the  case  of  Knight  v.  West  Jersey  B.  B.  Co.,  108  Pa.  St  250,  56 
Am.  Bep.  200,  where  it  was  held  that,  while  a  foreign  statute  has 
no  extraterritorial  force,  rights  under  it,  not  contrary  to  the 
policy  of  the  state,  would  by  comity  be  enforced  by  remedies  ac- 
cording to  the  procedure  of  the  state;  and  the  court  seemed  to 
be  impressed  with  the  idea  that  unless  the  same  privilege  had 
been  extended  to  the  state  of  Pennsylvania  by  the  foreign  gov- 
ernment, under  the  doctrine  of  comity,  that  state  was  under 
no  obligation  to  extend  favors  to  the  citizens  of  such  foreign 
government 

The  next  case  having  this  subject  under  consideration  is  that 
of  Mulhall  v.  Fallon,  176  Mass.  266,  79  Am.  St  Bep.  309, 
57  N.  E.  386.  In  that  state  the  statute  differed  somewhat  from 
Lord  Campbell's  act  and  from  our  own  statute,  in  that  it 
specifically  provided  that  the  damages  should  be  assessed  in 
proportion  to  the  degree  of  culpability  of  the  party  charged  with 
the  negligence.  It  was  held  that  the  next  of  kin,  although  a 
nonresident  alien,  might  maintain  the  actioiL  It  is  insisted 
by  appellant  that  the  decision  rests  upon  the  peculiar  provisions 
of  the  Massachusetts  statute;  and  while  it  is  true  that  the  court 
discussed  the  different  classes  of  actions,  and  held  that  the  act 
is  primarily  one  of  penalty,  yet  we  are  not  ready  to  admit  that 
the  decision  was  based  upon  such  narrow  ground.  We  ^  think 
the  court  intended  to  adopt  the  broad  principle  that  the  act  had 
extraterritorial  application,  from  the  fact  that  the!  English 
authorities  and  tiie  Pennsylvania  case  above  referred  to  were 
discussed,  and  not  approved  of,  and  particular  attention  called 
to  the  difference  between  duties  and  rights  in  the  effect  to  be 
given  legislative  enactment 

The  next  case  in  order  of  time  dealing  wifii  this  question  is 
that  of  Eellyville  Coal  Co.  t.  Petraytis,  195  HL  215,  88  Am.  St 
Bep.  193,  63  N.  E.  94,  where  it  was  also  held  that  a  non- 
resident alien  might  maintain  an  action  under  the  mining  stst- 
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vies  of  {hat  state.  The  decision  is  based  apparently^  upon  th« 
case  of  Mnlhall  t.  Fallon,  176  Mass.  266,  79  Am.  St  Sep. 
309,  67  N.  E.  386. 

The  latest  case  on  the  subject  is  that  of  McMillan  t.  Spider 
Lake  etc  Co.,  115  Wis.  332,  95  Am.  St.  Bep.  947,  91  N.  W. 
979,  where  it  was  held  that  a  nonresident  aUen  could  not  main- 
tain the  action.  The  opinion  reviews  many  of  the  authorities, 
and  follows  the  Pennsylvania  court,  and  attempts  to  distinguish 
the  Massachusetts  statute  and  the  decision  of  that  court. 

In  all  of  these  cases  it  was  conceded  that  the  legislature  had 
the  power  to  confer  such  right  upon  aliens,  and  the  only  ques- 
tion was  whether  it  was  so  expressed.  The  question,  therefore, 
comes  to  us  as  one  of  first  impression  and  without  any  well- 
defined  rules  to  guide  us,  so  far  as  we  are  able  to  determine 
from  the  decisions  of  this  country.  In  the  first  place,  it  must 
be  admitted  that  there  can  be  no  valid  distinction  in  the  rela- 
tion which  exists  between  the  several  states  of  the  United  States 
and  between  a  state  and  a  foreign  nation.  There  are  no  con- 
stitutional restrictions  which  limit  the  application  of  this  statute 
in  favor  of  the  residents  of  other  states  and  against  nonresi- 
dent aliens.  But  the  argument  is  made  that  on  account  of 
the  close  relation  of  the  states,  and  their  connection  with  the 
general  govemmenti  such  discrimination  was  intended,  and 
diould  be  made. 

Such  a  distinction  does  not  seem  to  us  to  be  founded  upon 
any  sound  principle.  There  is  no  more  reason  for  extending 
the  application  of  the  statute  to  a  resident  of  another  state 
than  there  is  in  extending  it  to  the  benefit  of  a  foreign  sub- 
ject In  the  following  cases  similar  statutes  were  construed, 
and  the  rule  adopted  that  words  importing  general  application 
will  not  be  restricted  *''  to  the  citizens  or  residents  of  the 
state:  Philpott  v.  Missouri  Pac  E.  R.  Co.,  85  Mo.  164; 
Chesapeake  etc  R.  K.  Co.  v.  Higgins,  85  Tenn.  620,  4  fl.  W. 
47;  Augusta  Ry.  Co.  v.  Glover,  92  Ga.  132,  18  S.  E.  406.  In 
these  cases  the  party  for  whose  benefit  the  action  was  brought 
was  a  resident  of  a  sister  state.  But  there  is  nothing  in  the 
reasoning  of  the  court,  or  upon  principle,  which  would  justify 
a  denial  of  the  remedy  to  an  alien  nonresident  In  Luke  v. 
Calhoun  Co.,  52  Ala.  115,  under  a  statute  which  provided  a 
penalty  for  murder,  in  favor  of  the  widow  or  next  of  kin,  the 
court  held  that  the  language  of  the  statute  was  comprehensive, 
and  was  intended  to  extend  to  an  alien  nonresident;  and  in 


540  Akebioak  State  Bspobts^  Vol.  99.  [Miniu 

that  case  the  widow  who  brought  the  action  was  a  resident  of 
Great  Britain. 

Turning  now  to  the  language  of  onr  own  statate,  there  is 
not  a  word  or  expression  indicating  an  intention  to  limit  its 
application  to  persons  residing  within  the  state,  or  to  resi- 
dents of  sister  states.  The  object  of  the  statute  was  to  remedy 
the  harshness  of  the  common  law^  and  in  some  degree  com* 
pensate  those  dependent  upon  the  person  killed.  It  would  in- 
dicate an  unnatural  and  selfish  motive  to  draw  a  distinction 
between  the  dependent  relatives  who  reside  in  another  state 
or  foreign  government^  and  those  residing  in  our  own  state; 
and,  unless  such  intention  is  manifest,  we  are  not  at  liberty 
to  assume  that  the  lawmakers  were  legislating  upon  any  such 
basis.  As  stated  by  the  learned  chief  justice  in  Mulhall  v. 
Fallon,  176  Mass.  266,  79  Am.  St.  Bep.  309,  57  N.  K  386,  it 
is  well  known  that  a  large  percentage  of  the  laborers  who 
come  within  the  borders  of  the  state  to  seek  employment  leave 
their  families  and  relatives  behind.  We  think  it  is  more  in 
accordance  with  the  spirit  of  the  age  that  this  statute  be 
construed  to  have  a  universal  application,  and  that  it  is 
intended  to  restore  to  the  dependent,  wherever  the  place  of 
residence,  in  some  degree,  compensation  for  a  loss  resulting 
from  an  act  of  negligence  committed  within  the  states 

Judgment  affirmed. 


Vonresideni  AUen  relatives  are  not  entitled,  in  some  of  tbe  states, 
to  the  benefit  of  statutes  giving  a  rii^t  of  aetton  for  wrongful  death: 
Beni  v.  Pennsylvania  B.  S.  Co.,  181  Pa.  St.  626,  59  Am.  St.  Bep.  676, 
37  Atl.  658;  MeMiUan  v.  Spidw  Lake  ete.  Co.,  115  Wis.  332,  95  Am. 
St.  Bep.  947,  91  N.  W.  979.  In  other  states,  these  statutes  have  been 
found  susceptible  of  a  more  reasonable  interpretation,  in  harmonf 
with  the  decision  of  the  Minnesota  court  in  the  prineipal  ease:  Kellj- 
▼iUe  Coal  Oo.  ▼.  Petraytis,  195  HI.  215,  88  Am.  St.  Bep.  191,  63  N.  E. 
^;  MulhaU  ▼.  FaUoa,  176  Mass.  266,  79  Am.  St.  Bep.  809,  67  K.  E. 
886. 
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STILLWATBB  WATEB  COMPANY  v.  FAEMEB. 

[89  Minn.  58,  93  N.  W.  907.] 

WATERS^  Pereolatliig,  Ltmitatloiis  Upon  Bight  to^-^There  is 
BO  reaaon  why  the  maxim,  ''So  use  your  property  as  not  to  injure 
maoth«r,''  ahould  not  be  applied  in  a  proper  case  to  pereolating 
wsten.    (p.  54(1.) 

WATBBSi  Pereolatlngy  Bi^t  to  Waste.— Except  for  the  im- 
prorement  of  his  own  premises  or  for  his  own  beneficial  use,  the 
owner  of  land  has  no  right  to  draw,  collect  or  divert  percolating 
waters  thereon,  when  such  acts  may  destroy  or  materially  injure  the 
spring  of  another,  the  waters  of  which  are  used  by  the  general  pub- 
lie  for  domestic  purposes.  The  land  owner  must  not  divert  and 
waste  percolating  waters  which  may  be  appropriated  by  his  neighbors 
for  the  general  welfare  of  the  public,     (p.  548.) 

J.  K.  Searles,  for  the  appellant. 

J.  N.  Castle  and  J.  C.  Nethaway,  for  the  respondent 

^^  COLLINS,  J.  This  was  an  action  bronght  to  restrain  the 
defendant  from  interfering  with  subsurface  waters,  which, 
percolating  through  the  ground,  served  in  part  to  supply  a 
spring  situated  upon  plaintiffs  property,  which  spring  the 
latter  uses  to  furnish  its  patrons,  the  people  of  Stillwater, 
with  water  for  domestic  use,  the  plaintiffs  business  under  its 
eharter  being  to  provide  the  city  and  its  inhabitants  with  water 
for  both  fire  and  domestic  purposes.  For  other  than  domestic 
purposes  water  is  taken  from  McKusick  Lake  by  plaintifF  com- 
pany, bat  it  must  rely  upon  this  spring,  which  is  quite  large,  and 
others,  much  smaller,  for  a  supply  for  domestic  use. 

The  action  was  dismissed  when  plaintiff  rested  at  the  trial 
below,  upon  the  ground  that  it  had  failed  to  establish  a  causa 
of  action.  The  case  comes  here  upon  a  bill  of  exceptions  on 
appeal  from  an  order  refusing  to  grant  plaintiff's  motion  for  a 
new  trial. 

Whatever  may  have  been  the  issue  tried  in  the  court  below,  it 
is  very  evident,  and  both  parties  now  concede,  that  there  is  but 
a  single  question  here.  It  is  a  new  and  important  one,  not 
without,  difficulty  of  determination,  and  upon  which  there 
aeem  to  be  very  few  cases  to  which  we  may  look  for  assistance. 
The  plaintiff  corporation  owns  and  uses  for  its  mains  a  narrow 
strip  of  land  running  from  McKusick  Lake  through  a  ravine 
which  finally  terminates  in  the  vicinity  of  Lake  St.  Croix.  At 
one  time  this  ravine  was  the  bed  of  a  small  brook,  the  outlet  of 
McKusick  Lake,  but  a  running  stream  no  longer  exists.    Part 
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way  down  this  ravine  is  tlie  Bpring  around  which  the  plaintiff 
has  bnilt  a  drctdar  wall  about  six  feet  in  diameter.  On  the 
south  it  is  less  than  one  foot  ^  from  this  wall  to  the  line  of 
land  owned  by  def endant^  and  upon  the  east  the  line  is  only 
three  feet  distant. 

Some  time  ago,  on  his  own  land,  near  the  botmdary  lin^ 
and  about  ten  feet  from  the  center  of  the  spring,  the  defendant 
excavated  a  trench,  into  which  percolating  waters  were  drained 
and  gathered  in  quantities  sufficient  to  affect  materially  the 
supply  at  the  spring  itself.  In  this  trench  he  placed  a  three- 
inch  pipe,  which  is  used  to  supply  water  for  his  livery  bam,  some 
distance  away.  This  supply  comes  from  a  small  spring  on  one 
side  of  the  excavation,  which  defendant  has  walled  up  so  that  its 
waters  do  not  mingle  with  those  gathered  in  the  bottom  of  the 
trench.  Of  the  pipe  and  its  use  plaintiff  makes  no  complaint. 
In  the  bottom  of  the  trench  the  defendant  then  placed  a  ten- 
inch  tile  pipe,  and  connected  it  with  the  city  sewer.  By  means 
of  the  traich  percolating  waters  were  and  are  drawn  away  from 
plaintiff's  spring,  where  they  would  naturally  and  otherwise 
go,  are  gathered  in  the  bottom  of  the  trench,  and  are  then  con- 
ducted  to  the  city  sewer  through  the  ten-indi  pipe.  Therefore 
waters  naturally  supplying  the  big  spring,  and  used  by  plain- 
tiff for  the  public  good,  are  drained  and  diverted,  and,  instead  of 
serving  the  wants  of  the  people,  are  dissipated  and  lost  By  this 
draining  and  diversion  the  waters  in  the  spring  were  lowered 
and  reduced  one  or  two  inches. 

Upon  discovering  the  effect  of  the  ten-inch  pipe  upon  the 
spring;  plaintiff  made  some  changes  in  the  outlet  through  which 
the  water  ran  and  in  its  mains  for  its  own  protection  and  bene- 
ifit,  whereupon  defendant  commenced  to  relay  his  ten-inch  pipe 
on  a  lower  level,  beginning  at  its  intersection  with  the  dty 
sewer,  and  working  toward  the  trench. 

When  a  portion  of  this  pipe  had  been  relaid,  and  while  de- 
fendant was  engaged  in  the  work,  plaintiff  secured  a  temporary 
injunction  restraining  him  from  further  relaying  upon  ttds  lower 
leveL  The  defendant,  according  to  the  testimony,  threatened  to 
continue  such  work,  and  to  bring  the  pipe  into  the  trench,  so  that 
when  it  connects  with  the  water  it  will  be  at  least  eighteen  inches 
below  the  outlet  of  the  main  used  by  plaintiff  to  secure  its  supply 
from  this  spring.  The  effect  is  evident,  and  the  court  below 
found  ^^  that,  if  the  connection  is  made,  as  intended,  there  will 
be  imminent  danger  that  so  large  a  portion  of  the  waters,  which 
now  naturally  flow  into,  and,  in  the  absence  of  the  trench,  would 
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continne  to  percolate  and  collect  in,  the  plaintifPg  spring,  will 
be  diyerted  therefrom,  and  drained  into  the  trench,  from  thence 
through  the  pipe  and  into  the  city  sewer,  that  plaintiff's  water 
f  npply  will  be  thereby  diminished  to  snch  an  extent  as  wholly  to 
incapacitate  and  prevent  it  from  furnishing  the  city  and  ita 
inhabitants  with  snfBdent  water  for  domestic  use,  aa  it  is  ob< 
liged  to  do  nnder  its  contract  with  the  city,  the  result  being 
to  deprive  the  people  of  wholesome  water,  to  destroy  the  plain- 
tiff's business,  and  to  render  its  plant  valueless.  Stated  in  a 
few  words,  the  plaintiff,  engaged  in  supplying  the  people  of 
Stillwater  with  spring  water  for  domestic  purposes,  is  seeking 
to  prevent  the  defendant  from  digging  a  trendi  so  close  to  iti 
owm  means  of  supply,  as  to  divert  and  drain  percolating  waters,. 
to  ruin  that  supply,  and  to  deprive  the  people  of  pure  water 
for  domestic  uses,  for  the  sole  purpose,  so  far  as  appears  in  thia 
case,  of  wasting  these  waters  into  a  city  sewer. 

^nie  question  in  this  case,  reduced  to  its  last  analysis,  involves 
the  defendant's  right  to  collect  by  drainage  these  fugitive  sub- 
surface waters,  and  then  to  waste  them,  to  the  annihilation  of 
plaintiff's  business,  and  to  the  great  discomfort  and  injury  of  the 
people  who  depend  upon  the  plaintiff  for  water  for  domestic  use. 
The  books  are  full  of  cases  in  which  the  rights  of  an  owner  of 
the  aoil  to  collect  and  control  percolating  waters  are  considered 
and  determined.  A  brief  and  comprehensive  general  statement 
of  the  law  pertaining  to  the  subject  is  found  in  Pizley  v.  Clark^ 
35  N.  T.  620,  627,  91  Am.  Dec.  72,  where  it  is  said :  ''An  owner 
of  the  soil  may  divert  percolating  water,  consume  or  cut  it  off, 
with  impunity.  It  is  the  same  as  land,  and  cannot  be  distin- 
guished in  law  from  land.  So  the  own^r  of  the  land  is  the 
absolute  owner  of  the  soil  and  of  percolating  water,  which  is 
a  part  of ^  and  not  different  from,  the  soiL  No  action  lies  against 
Uie  owner  for  interfering  with  or  destroying  percolating  or  cir- 
culating water  under  the  earth's  surface."  This  doctrine,  and 
Qie  reasons  for  it^  are  well  stated  in  Frazier  v.  Brown,  12  Ohio 
St  294,  311,  in  the  following  language:  ^  'In  the  absence  of 
express  contract  and  of  positive  authorized  legislation,  as  be- 
tween proprietors  of  adjoining  lands,  the  law  recognizes  no 
correlative  rights  in  respect  to  underground  waters  percolating, 
oozing,  or  filtrating  through  the  earth;  and  this  mainly  from 
conaiderations  of  public  policy :  1.  Because  the  existence,  origin, 
movement,  and  course  of  such  waters,  and  the  causes  which 
govern  and  direct  their  movements,  are  so  secret,  occult,  and 
eoncealed  that  an  attempt  to  administer  any  set  of  legal'  rules  in 
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respect  to  them  would  be  involved  in  hopeless  uncertainty,  and 
vonld  be^  therefore^  practically  impossible.  2.  Because  any  such 
recognition  of  correlative  rights  would  interfere,  to  the  material 
<letriment  of  the  commonwealth,  with  drainage  and  agriculture, 
mining,  the  construction  of  highways  and  railroads,  with  sani- 
tary regulations,  building,  and  the  general  progress  of  improve* 
ment  in  works  of  embellishment  and  utility/' 

From  this  statement,  which  is  really  a  synopsis  of  the  rea- 
sons which  have  been  given  again  and  again  for  the  established 
doctrine  governing  percolating  waters,  it  is  manifest  that  con- 
siderations of  public  policy  have  been  of  great  and  controlling 
weight  in  shaping  the  conclusions  of  the  courts.  Legal  rules, 
it  is  said,  would  be  involved  in  hopeless  uncertainty  if  an  at- 
tempt was  made  to  administer  them  in  respect  to  such  waters, 
and  any  recognition  of  correlative  rights  would  interfere,  to  the 
material  detriment  of  the  state,  with  the  general  improvement  of 
the  soil.  In  so  far  as  the  rules  laid  down  in  the  opinions  from 
which  we  have  quoted  are  applicable  to  a  given  set  of  facts,  there 
is  no  reason  why  they  should  not  be  followed  in  this  court,  for 
they  are  in  harmony  with  all  that  has  been  said  in  the  cases 
heretofore  before  us  involving  the  rights  of  land  owners  with 
respect  to  running  streams  and  surface  waters.  Nor  do  they 
conflict  in  the  least  with  the  doctrine  which  wiU  uphold  an 
owner  of  land  in  diverting  and  disposing  of  percolating  waters 
for  his  own  beneficial  use,  either  as  a  water  supply  for  himself 
or  others  or  for  the  improvement  and  drainage  of  his  own  land. 

If,  for  illustration,  the  excavation  had  been  made  for  any 
purpose  useful  to  defendant,  such  as  supplying  his  buildings 
with  water,  or  as  a  means  to  drain  or  improve  his  own  land,  we 
should  ^  have  a  case  altogether  different,  on  the  facts,  from 
that  now  before  us.  If  the  collection  of  these  waters  was  es- 
sential and  necessary  that  defendant  might  use  them  for  any 
reasonable  purpose,  or,  even  if,  from  the  evidence,  it  could  be 
found  that  he  was  competing  with  the  plaintiff,  and  proposed 
to  use  the  waters  for  a  public  purpose,  or  if  it  were  necessary 
that  the  natural  conditions  of  his  land  should  be  disturbed  and 
subsurface  waters  drained  in  order  to  improve  it,  then  there 
would  be  very  little  doubt  as  to  the  rule  to  be  applied,  and  of  the 
correctness  of  the  conclusion  reached  by  the  court  below.  But 
such  is  not  the  situation  presented  by  this  record.  The  facts 
are  not  seriously  in  dispute,  and  they  have  compelled  defend- 
ants counsel  to  take  the  position  that  their  client,  as  owner 
of  the  soil,  has  an  absolute  and  unqualified  right  to  collect^  di- 


Teh.  1903.]      SiiLLWATjiR  Water  Co.  v.  Fahmeb.  645 

Terty  and  waste  these  percolations^  although  the  plaintiff,  by 
these  apparently  unnecessary  and  capricious  acts,  is  and  will  be 
further,  to  a  greater  extent,  and  almost  wholly,  deprived  of 
waters  heretofore  appropriated  and  used  by  it  to  supply  the 
people  of  Stillwater  with  a  pure  article  for  domestic  purposes, 
4nd  to  their  great  injury. 

The  acts  which  the  defendant  has  performed,  which  he  pro- 
poses to  continue,  and  to  render  more  obnoxious  and  injurious 
by  further  and  unnecessary  drainage  of  waters  which  naturally 
make  their  way  into  plaintiff's  spring,  have  not  been  and  are 
not  done  for  his  own  benefit,  or  for  the  beneficial  use  and  en- 
joyment of  his  own  property,  but  for  some  purpose  not  ap- 
parent from  the  record,  and  which  can  only  be  surmised.  If, 
however,  he  has  the  legal  right  to  perform  these  acts,  the  au- 
thorities are  abundant,  and  seemingly  unanimous,  to  the  effect 
that  his  motive  and  purpose  are  immaterial.  But  we  have  ar- 
rived  at  the  conclusion  that,  irrespective  and  independent  of 
his  motive,  he  has  no  absolute  legal  right  to  collect  these  sub- 
surface waters  solely  thdt  they  m^y  be  wantonly  wasted,  and 
that  he  may  be  restrained  from  so  doing. 

It  is  true  that  this  action  must  be  disposed  of  upon  principles 
involving  natural  rights  of  property,  and,  while  we  are  first  to 
look  to  the  extent  of  the  defendant's  ownership  in  the  land  in 
which  he  has  dug  the  trench,  we  are  not  altogether  to  lose  sight 
of  the  fact  that  he  has  collected  the  water  for  no  worthy  pur- 
pose, ^^  and  that  he  is  squandering  it,  to  the  injury  of  the  pub- 
lic. Having  this  very  situation  in  mind,  a  learned  text-book 
writer  has  suggested  that  the  maxim,  '^Gujus  est  solum,  ejus  est 
usque  ad  coelum,''  is  not  strictly  and  ij^solutely  applicable  to 
all  of  the  relations  of  adjoining  land  proprietors.  *^t  is  ob- 
viouSy"  he  says,  '^that  neighbors  cannot  be  mutually  indifferent 
to  each  other's  doings.''  As  applicable  to  their  relations  and 
their  acts,  this  author  further  says:  ''The  common  law,  other- 
wise so  jealous  of  such  interference  between  the  owner  and 
his  property,  imposes  upon  him  the  simple  rule,  'Sic  utere  tuo 
tit  alienum  non  laedaa"':  Angell  on  Watercourses,  7th  ed.,  par. 
114.  In  Haldeman  v.  Bruckhart,  45  Pa.  St  514,  517,  84  Am. 
Dec  511,  it  was  said,  when  commenting  upon  the  maxim  last 
quoted,  that  "confessedly  the  absolute  dominion  of  a  proprietor 
over  his  land  to  the  center  of  the  earth  is  restrained  by  [it]." 

This  maxim  has  been  repeatedly  recognized  in  this  court  when 
oongidering  the  perplexing  subject  of  surface  waters,  and  it  has 
been  held  that  they  must  be  used  and  disposed  of  so  as  not  un- 
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necessarily  to  injure  another  person.  And  an  examination  of  the 
cases  in  which  the  maxim,  '^Whose  is  the  soil,  his  it  is  eTen  ta 
heaven  and  to  the  middle  of  the  earth/'  has  been  applied,  dis- 
closes that  in  nearly  every  one  the  person  interrupting,  collect- 
ing, and  diverting  percolating  waters  upon  his  own  land  was  do> 
ing  so  that  he  might  improve  and  benefit  it,  or  was  himself  mak- 
ing some  beneficial  use  of  the  fugitive  waters  with  which  he  was 
interfering.  We  see  no  reason  why  the  maxim,  ''So  use  your 
own  property  as  not  to  injure  anottier,''  should  not  be  applied, 
in  a  proper  case,  to  percolating  waters,  or  why  the  limitation 
found  therein  is  not  pertinent  when  reason  and  justice  suggest 
the  need  of  it,  or  why  the  doctrine  of  reasonable  use  and  correlar 
tive  rights  should  not  be  applicable  where  the  owner  of  the 
soil,  for  no  beneficial  purpose  to  himself  or  to  his  eBtate^ 
and  to  the  positive  injury  of  his  neighbor  or  the  public,  in- 

;i  sists  upon  turning  pure  spring  water  into  a  city  sewer,  fliat 
it  may  be  absolutely  wasted.  And  this  doctrine  of  correla- 
tive rights  and  obligations  between  land  owners  respecting 
the  appropriation  and  use  of  percolating  waters  has  been 
maintained  in  at  least  one  state:  Bassett  y.  Salisbury,  43  N. 
H.  569,  82  Am.  Dec  179;  Swett  y.  Gutts,  50  N.  H.  439, 
9  Am.  Bep.  276 — ^in  which  the  maxim,  ''Sic  ^  utere  tno  «t 
alienum  non  laedas,''  was  applied,  and  it  was  held  that  no  good 
reason  could  be  given  why  it  should  not  be  applicable  in  all 
case  where  the  rights  of  owners  of  adjoining  lands  to  collect  and 
use  percolating  waters  are  in  apparent,  althouj^  not  real,  hos- 
tility. 

The  subject  of  wholesome  water  for  domestic  purposes  in  our 
cities  is  fast  becoming  one  of  overwhelming  importance,  and  the 
courts  may  have  to  step  forward  and  out  of  the  beaten  paths  to 
formulate  additional,  and  perhaps  new,  rules  in  order  to  protect 
our  citizens,  and  to  preserve  for  their  use  a  wholesome  and  suflS- 

^  «i  dent  supply.  It  may  become  absolutely  necessary,  in  order  to 
secure  tibe  public  health,  that  noticeable  departures  be  made 
from  the  doctrines  which  have  heretofore  prevailed,  but  which 
«  have  become  inefSdent,  inapplicable,  or  possibly,  radically 
wrong,  under  changed  and  developing  conditions.  When  that 
time  comes,  and  the  subject  is  presented,  no  court  should  feel 
itself  bound  to  adhere  to  a  previously  announced  rule  of  law, 
for  which  no  substantial  reason  can  be  given,  or  for  which  • 
good  ground  no  longer  exists.  Great  injury,  distress,  and  dis- 
aster to  the  public  must  be  prevented,  although  time-honored 
precedents,  of  no  value,  are  swept  aside.    The  justification  for 
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finch  a  conTse  lies^  as  it  often  does  in  matters  for  le^slative  ac-^ 
tion,  in  the  fact  that  the  public  is  vitally  and  sufSciently  in* 
terestedy  and  must  be  protected.  In  Toledo  etc.  By^  Co.  t.. 
Pamsylvania  Co.  (C.  C),  54  Fed.  746,  751,  the  following  Ian* 
goage^  which  should  meet  the  approval  of  every  equity  courts 
was  tued:  ''Every  just  order  or  rule  known  to  equity  courts 
was  bom  of  some  emergency,  to  meet  some  new  conditions,  and 
was,  therefore,  hi  its  time,  without  a  precedent.  If  based  oxb. 
sound  principles,  and  beneficent  results  follow  their  enforce-- 
menty  affording  necessary  relief  to  the  one  party  without  im- 
posing illegal  burdens  on  the  other,  new  remedies  and  un** 
precedented  orders  are  not  unwelcome  aids  to  the  chancellor  to^ 
meet  the  constantly  varying  demands  for  equitable  relief 

But  in  holding  as  we  do,  and  in  laying  down  a  rule  which 
confessedly  is  something  of  a  departure  from  the  general  doo* 
trine  found  in  the  books,  and  is  an  advanced  position,  we  are  not 
really  ^*  discarding  the  maxim,  ''Cujus  est  solum  ejus  est  usque 
ad  eoelum,''  or  doing  violence  to  any  of  the  reasons  which  have: 
been  given  for  it    We  are  not  involving  any  set  of  l^gal  rule» 
in  hopeless  uncertainty,  and  therefore  rendering  their  applica- 
tion practically  impossible,  for  the  rule  which  we  adopt  is  Bofc. 
only  just,  but  it  is  exceedingly  plain,  certain,  practical,  and! 
easy  to  apply  to  real  conditions.    Nor  will  our  recognition  ofz 
the  doctrine  of  correlative  rights  interfere  in  any  manner  with* 
material  improvements,  to  the  detriment  of  the  state.    On  the 
eontrsry,  it  will  tend  to  promote  the  prosperity  and  general  wel- 
t»n  of  all  citizens  whose  necessities  bring  them  within  its  in- 
fluence.   Nor  are  we  entirely  without  authority  for  such  a  doc^ 
trine.    We  therefore  formulate  and  announce  the  rule  govern-^ 
ing  the  facts  here  to  be  that,  except  for  the  benefit  and  im- 
provement of  his  own  premises,  or  for  his  own  beneficial  usOi. 
the  owner  of  land  has  no  right  to  drain,  collect,  or  divert  per* 
eclating  waters  thereon,  when  such  acts  will  destroy  or  ma^ 
terially  injure  the  spring  of  another  person,  the  waters  of  which 
spring  are  used  by  the  general  public  for  domestic  purposes.    He 
must  not  drain,  collect,  or  divert  such  waters  for  the  sole  pur* 
pose  of  wasting  thenu    Briefly  stated,  a  land  owner  must  not  col- 
lect and  wantonly  waste  percolating  waters  which  would  other- 
wise be^  or  have  theretofore  been,  appropriated  by  his  neighbor 
for  the  general  welfare  of  the  people.    If  he  does,  an  action  to^ 
restrain  and  prohibit  such  waste  may  be  maintained  by  the  partjjp 
injuzed* 
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Attention  is  here  called,  as  an  authority  for  this  propoeitiont 
to  Smith  V.  City  of  Brooklyn,  18  App.  Div.  340,  46  N.  Y.  Snpp. 
141,  an  exceedingly  well-written  and  able  opinion,  affirmed  in  160 
N.  Y.  357,  54  N.  E.  787.  It  was  there  said,  in  substance,  that  it 
seemed  clear  from  the  reasoning  in  several  cases,  whigh  vere 
cited,  that  the  right  to  collect  and  appropriate  percolating  waters, 
which  right  has  always  been  upheld  relates  to  the  b^ieficial  use 
of  the  waters,  or  to  tiie  beneficial  use  of  the  land  for  some  pur- 
poses for  which  it  can  be  used  connected  with  its  enjoyment  as 
land,  for  the  ordinary  purposes  of  agriculture,  mining,  domestic 
purposes,  or  improvement^  either  public  or  private;  and  it  was 
held — going  much  further  than  necessary  in  this  case,  and  ea- 
tablishing  a  radical  rule  •'^ — ^that  the  owner  of  land  could  not 
gather  percolating  water  by  piunps,  or  by  natural  means, 
that  it  might  be  carried  to  a  distant  place,  for  the  use  of  strang- 
ers, having  no  right  to  it,  in  a  case  where  the  inevitable  result 
would  be  to  destroy  a  spring  upon  the  land  of  an  adjoining 
owner.  The  right,  said  the  court,  is  predicated  upon  the  right 
of  the  owner  to  benefit  the  land  itself,  or  to  himself  enjoy  the 
beneficial  use  of  the  waters  found  in  the  soil  thereof. 

The  doctrine  we  now  lay  down  has  been  to  some  extent  recog- 
nized in  other  cases,  although  the  exact  question  was  not  pre- 
sented :  See  Chatfield  v.  Wilson,  28  Vt.  49 ;  Pixley  v.  Clark,  35 
N.  Y.  520,  91  Am.  Dec.  72 ;  Frazier  v.  Brown,  12  Ohio  St.  294 ; 
Burroughs  v.  Saterlee,  67  Iowa,  396,  56  Am.  Rep.  350,  25  N.  VT. 
808;  Wheatley  v.  Baugh,  25  Pa.  St.  628,  64  Am.  Dec.  721; 
Collins  V.  Chartiers,  131  Pa.  St.  143,  17  Am.  St  Rep.  791,  18 
AtL  1012,  and  the  New  Hampshire  cases  before  referred  to. 
In  no  case  brought  under  our  observation  has  the  right  of  the 
owner  of  the  soil  to  collect  percolating  waters  that  he  may  dis- 
sipate and  waste  them  been  recognized  or  upheld. 

This  doctrine  also  finds  support  in  the  reasoning  found  in 
the  opinions  filed  in  the  somewhat  noted  case  of  Ohio  Oil  Co. 
V.  State,  160  Ind.  698,  50  N.  E.  1124,  affirmed  in  177  XI.  S. 
190,  20  Sup.  Ct  Rep.  676.  The  legislature  of  the  state  of 
Indiana  had  prohibited  the  wasting  of  natural  gas  and  petroleum 
oil  from  wells  by  permitting  the  escape  of  either  into  the  open 
air.  An  action  was  brought  and  successfully  maintained  by 
the  state  to  enjoin  and  restrain  an  oil  company  from  allowing 
natural  gas  to  escape  and  waste  in  violation  of  this  statute. 
The  rules  which  govern  subsurface  waters,  coal-oil,  and  natural 
gaa — all  minerals — are  the  same  under  the  authorities,  and 
ihe  arguments  made  in  that  case  in  behalf  of  the  defendant  and 
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in  support  of  the  contention  that  the  statute  was  unoonstita- 
tional  were  based  upon  the  claim  that^  as  the  gas  in  or  under 
the  defendant's  land  is  part  of  the  land  itself,  which  was  con- 
ceded, the  owner  of  the  soil  had  the  lawful  right  to  assert  abso- 
lute dominion  over  all  that  is  found  in  or  under  it,  including  all 
minerals,  to  the  center  of  the  earth,  and  for  an  unlimited  dis- 
tance upward  from  the  earth's  surface — ^the  exact  claim  as- 
serted here.  It  was  there  held  that  the  statute  was  constitu- 
tional, and  that  the  state^  representing  its  citizens^  had  the 
right,  as  a  matter  of  public  ^  policy,  to  maintain  the  action, 
and  forever  to  restrain  and  enjoin  the  defendant  from  violating 
the  prohibitory  law.  The  learned  arguments  found  in  the  opin- 
ions rendered  in  the  state  and  federal  courts  are  pertinent  to 
the  present  case. 

Order  reversed,  and  a  new  trial  granted. 


Tk$  Principal  Ooae  is  cited  and  eonddered  with  other  deeiftloas 
faivolrfiig  similar  qnetticms  in  the  monographie  aote  to  Kats  ▼• 
WalUngshaWi  ante,  pp.  66-76. 


8WEDISH-AMEBICAN  NATIONAL  BANK  v.  FIBST  NA- 
TIONAL BANK. 

[89  Minn.  08,  U  N.  W.  218.] 

AK  A88X0KBE  for  the  Benefit  of  Oreditoit  Stands  in  the 
SIMMS  Of  His  Assignor  by  the  eommon  law,  and  holds  the  property 
mbjeet  to  all  equities  and  rights  which  existed  against  him.  (p. 
654.) 

AK  A88ZOKES  for  the  BentolLt  of  Creditors  Under  the  Statntas 
0f  IKflMwrnta  Sepresents  the  Creditors  and  not  the  aaBignor,  and  the 
rights  of  the  creditors  may  and  must  be  enforced  through  the  as* 
■Ignee.    (p.  554.) 

ASSZOaiMBNT  FOB  THE  BENEFIT  OF  CBEDITOBQi  Extra- 
territorial  Effect  of. — ^The  authority  of  an  assignee  for  the  benefit 
of  creditors  extends  to  all  property  of  the  assigrnor  passinGr  by  the 
aangnment,   whether   within   or   without   the   state,     (p.   554.) 

OONFUCT  OF  ZiAWS— Assignment  for  Benefit  of  Creditors. — 
The  power  of  an  assignee  for  the  benefit  of  creditors  appointed  in 
Minnesota  is  governed,  as  to  the  property  passing  by  the  assignment 
and  situate  within  another  state,  not  by  the  laws  of  that  state,  but 
by  those  of  Minnesota.  The  power  of  the  assignee  must  be  measured, 
M  to  all  property  covered  by  the  assignment,  by  the  laws  of  the 
state  wherein  it  was  made  and  the  trust  is  to  be  administered.    At 


} 
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least,  thlB  must  be  the  role  u  to  citizens  of  Minneeota  wlio  li&Te  not 
<MijMd  the  propertj  in  another  state,    (p.  554.) 

ABSIGHMENT  FOB  OBEDITOBa-CkniiUet  of  lAWi  as  to 

Pledges. — A  pledge  is  controlled  and  its  Taliditj  determined  hj  the 
law  of  the  state  wherein  the  property  is  sitnate,  and  if  ereditors  of 
4m  assignor  for  the  benefit  of  creditors  coold  haTO  contested  a  pledge 
in  the  state  where  the  propertj  is,  because  not  yalid  bj  its  laws,  the 
assignee  may  accomplish  the  same  end  in.  the  state  where  the  aasiga- 
nent  was  made.    (p.  555.) 

eONFLZOT  OF  LAWB—Flace  of  Oontraet  of  Fledgew— If  a 
banker  residing  and  doing  business  in  Massachusetts^  in  response  to  a 
telegram  from  a  corporation  doing  business  in  MinnesotSy  agrees  to 
make  a  loan  to  be  secured  by  grain  on  deposit  in  the  warehouse  of 
the  borrowers  in  Minnesota  and  other  western  states,  and  thereupon 
a  promissory  note  is  executed  and  mailed,  with  the  warehouse  receipts 
representing  the  grain  to  the  lender  at  Boston,  and  a  draft  drawn  on 
lum  for  the  amount  of  the  loan,  the  place  of  the  contract  of  pledge  is 
not  in  Massachusetts,  though  the  note  by  its  terms  is  payable  in  that 
«tate.    (pp.  550,  557.) 

FLEDGE — Conflict  of  Laws.— The  Parties  to  a  Oontraet  of 
Fledge  will  be  Presumed  to  have  had  in  View  the  I«aws  of  the  State 

where  the  property  was  situated,  though  the  contract  to  secure  which 
<the  pledge  was  made  is  goTomed  by  Uie  laws  of  another  state,  (p. 
«57.) 

OONFUOT  OF  LAWS.— The  Validity  of  Oontraets  is  to  be 
determined  by  the  laws  of  the  place  of  performance,    (p.  558.) 

OONFUOT  OF  LAW&— The  VaUdity  of  a  Fledge  of  Fxop«ity 
Situate  in  Another  State  must  be  determined  by  its  laws,  though 
made  by  a  resident  of  this  state,  of  which  all  the  parties  to  the  con- 
troTcrsy  are  residents,    (pp.  560,  561.) 

A  FISDOE  of  Froperty  Situate  In  a  Warehonse  mnat  be  Be- 
-rtrfeted  to  the  Idantical  Property  Fledged,  and  if  other  property, 
though  of  like  character,  is  subsequently  substituted  for  it,  the  pledge 
is  lost,  unless  some  statute  has  clianged  the  eommon-law  raSb, 
(p.  561.) 

FLE])OE  Made  in  OontraTsntion  of  Law»  When  Void.— If  a 
statute  provides  the  manner  in  which  pledges  must  be  made,  and 
imposes  a  penalty  for  a  violation  of  its  provisions,  and  creates  a 
«au8e  of  action  for  damages  in  favor  of  the  injured  party,  such 
penalty  is  not  the  exclusive  remedy,  but  the  contract  of  pledge  must 
be  treated  as  invalid,      (p.  562.) 

A  WABEHOUSEMAK  may  not  Issue  a  Beceipt  for  His  Own 
Oraln  as  Security  for  the  payment  of  his  debts,  unleas  expressly 
authorized  to  do  so  by  statute,     (p.  562.) 

WABEHOTTSE  BECEIPTS,  When  not  Void  for  Xhdeflnite- 
ness. — A  warehouse  receipt  covering  grain  "in  our  system  of  elevat* 
ors,''  without  designating  the  particular  elevators,  is  valid  as  to  the 
kinds  of  grain  specified  therein  stored  in  elevators  in  this  state, 
and  is  not  so  uncertain  as  to  be  void.     (p.  564.) 

OOHFUOT  of  LAWS— Warehouse  Receipts,  Validity  of.— A 

warehouse  receipt  issued  in  Minnesota  for  grain  situate  in  that  and 
other  states  must,  as  to  the  grjiin  in  other  states,  be  controlled  by 
their  laws,  and  validity  to  it  cannot  be  given  by  the  statute  of 
Minnesota,  were  it  is  invalid  by  the  laws  of  the  states  where  the 
^nisk  is.     (pp.  564,  565.) 
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Application  Vy  the  St.  Paul  and  Kansas  City  Grain  Com* 
psjiy^  a  corporation^  for  an  order  requiring  all  persons  inter- 
«&ted  in  the  assigned  estate  to  show  cause  why  the  securities 
claimed  by  the  defendants  and  others  should  not  be  recognized^ 
■and  the  proceeds  thereof  paid  over  to  them.  The  court  made 
Mn.  order  directing  the  assignees  to  pay  oyer  to  the  creditor! 
secured  by  the  warehouse  receipts  the  proceeds  of  the  property 
subject  thereto.  A  motion  for  a  new  trial  was  denied^  from 
'Which  the  Swedish- American  Bank  and  others  appealed; 

Cohen,  Atwater  &  Shaw^  for  the  appellants. 

Koon^  Whelan  &  Bennett,  E.  P.  Merkle  and  Louis  K.  Hull, 
Flannery  &  Cooke,  George  W.  Buffington  and  Wilson  &  Derlip, 
for  the  respondents, 

*«  BBOWN,  J.  The  St.  Paul  and  Kansas  City  Grain  Com- 
pany^  a  corporation  formed  under  and  pursuant  to  the  provisions 
of  Ihe  statutes  of  this  state,  having  its  principal  place  of  busi- 
ness at  the  city  of  Minneapolis,  owned  and  operated  a  large  num- 
t)er  of  grain  elevators  and  warehouses  at  different  places  in  the 
states  of  Minnesota,  Iowa,  South  Dakota,  and  Nebraska,  and  re- 
ceived in  store  grain  belonging  to  others,  and  purchased  and 
stored  therein  grain  of  its  own;  the  different  varieties,  wheat, 
oats,  and  com,  being  separately  commingled  in  common  mass. 
It  shipped  out,  as  occasion  required,  various  quantities  of  such 
grain,  receiving  in  place  thereof  other  grain  of  like  character. 
Its  business  was  quite  extensive,  reached  considerable  propor- 
tions, and  it  became  necessary  from  time  to  time  to  borrow 
money  to  enable  it  properly  to  conduct  its  affairs,  as  security 
for  the  repayment  of  which  warehouse  receipts  were  issued, 
and  delivered  to  the  persons  of  whom  loans  were  made,  specify- 
ing a  quantity  of  grain  then  owned  by  the  company^  and  by  it 
stored  in  its  elevators,  which  it  intended  to  pledge  as  security. 
These  receipts  will  be  more  particularly  referred  to  *^^  later  on, 
t)ut  for  present  purposes  the  statement  just  made  is  sufficient. 

On  October  4, 1901,  being  heavily  in  debt,  not  only  to  secured, 
but  to  unsecured,  creditors,  and  unable  to  meet  its  obligations, 
the  company  made  a  general  assignment  under  the  laws  of  this 
state  for  the  benefit  of  all  its  creditors.  At  the  time  of  the 
assignment  it  owned  a  large  quantity  of  grain,  wheat,  oats,  and 
com,  which  was  in  store  in  the  different  elevators  owned  and 
operated  by  it  in  the  states  named,  all  of  which  without  ob- 
jection by  the  receipt  holders,  the  assignees  took  possession  of, 
and  converted  into  money,  in  the  due  administration  of  theii 
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trust.  The  warehouse  receipts  abore  referred  to  are  not  all  alike 
in  form,  though  similar  in  substance.  That  held  hy  the  Gard- 
ner National  Bank  is  as  follows: 

^      i  di         6  ^'  Paul  ft  Kakbab  Gmr  Gbaih  Co. 

S       I  I  §       1 1     No.  1779.    Minneapolis,  Minn.,  Aug.  80th,  1901* 

3  ^  J  *•  J      ^  i  Beceived  in  store  in  our  system  of  elevators 

z  <   2  ^  !3l      ^  ®  Ai^d  warehouses,  seventeen  thousand  bushels  of 

S  a  S   f  a  "^  ^  White  Oats,  subject  to  the  order  hereon  of  oux* 

^  ^  1  iH       Etd  selves,  on  return  of  this  receipt  properly  en* 

5  5  2  3  o  ^  dorsed. 

^2  e  •  «   S  ^s  grain  represented  by  this  receipt  is  fully. 

i^  S  S^  I  covered  by  fire  insurance  for  the  benefit  of  the 

-   ^  "^   S  holder,  and  all  charges  are  paid  to  Febmavy 


►  -2 


6     III''         ^^>  i»<>2. 

On  the  back  of  which  appears  the  following  indorsement^ 
which  must  he  treated,  though  not  expressly  referred  to  in  the 
body  of  the  receipt,  as  a  part  of  the  contract: 

81  Paul  ft  Kansas  City  Orain  Co., 

By  J.  Q.  Adams,  Pi 

Evanston^Ia. 2,500 

Laurel,  Neb 2,000 

Waltham,  Minn. 2,000 

Tea,  S.  D 2,500 

Lester,  la. 3,500 

AlTord,  la. 1,500 

Dixon,  Neb.   1,500 

r,Neb. 1,600 


17,000 

1^  The  recdpts  held  by  the  Security  Bank  of  Minneaota  and 
the  First  National  Bank  of  South  Weymouth  are  similar  to  the 
Gardner  receipt,  with  the  exception  that  in  the  body  thereof  are 
the  words,  ^As  per  list  on  back,''  following  the  words,  ''Beceiyed 
in  store  in  our  system  of  elevators,"  etc  Those  held  by  tbe 
Batavian  Bank  and  F.  L.  Oreenleaf  on  their  face  ooTer  the 
quantity  of  grain  therein  stated  ''in  our  system  of  elevators  and 
warehouses,"  .without  designation  of  particular  warehouses  where 
the  same  was  stored.  That  held  by  the  Cape  Cod  National  Bank 
covers  a  stated  quantity  of  grain  in  an  elevator  located  in  the 
state  of  Iowa.  At  the  time  of  the  assignment  there  were  in 
store  in  the  company's  elevators  the  quantities  of  grain  specified 
in  the  several  receipts,  and  at  the  places  named  therein;  but 
there  is  no  evidence  that  the  identical  grain  on  hand  at  the  time 
they  were  issued  was  in  store  at  the  time  of  the  assignment. 
Slie  receipts  held  by  the  Batavian  Bank,  F.  U  Oreenleaf,  and 
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the  Security  Bank  secnre  the  payment  of  promissory  notes  pay- 
able at  Minneapolis^  this  state^  while  the  other  notes  thus  se- 
cured were  payable  in  Boston,  Massachusetts. 

All  of  the  creditors,  including  those  holding  such  receipts, 
none  of  whom  reside  in  the  states  of  Iowa,  Nebraska,  or  South 
Dakota,  presented  their  claims  to  the  assignees,  and  they  \fere 
duly  allowed  as  valid  obligations  of  the  insolvent  company.  The 
unsecured  debts  amount  to  about  four  hundred  and  fifty  thou- 
sand dollars,  and  those  secured  by  the  receipts  to  about  one 
bundred  and  forty  thousand  dollars.  (The  receipts  cover  th^ 
bulk  of  grain  owned  by  the  company  at  the  time  of  the  as* 
sigmnenty  and  its  assets  are  InsufBcient  to  pay  its  debts  in  full. 
The  creditors  holding  the  receipts  made  claim  to  the  assignees 
of  a  preference  over  and  above  the  general  creditors  to  the  ex* 
tent  of  the  grain  represented  by  the  respective  receipts,  which 
were  called  to  the  attention  of  the  court  below,  whereupon  issues 

were  ordered  made  up,  and  the  matter  brought  to  trial,  result- 
ing in  a  judgment  confirming  their  right  to  a  preference,  and 
from  an  order  denying  a  new  trial  the  general  creditors  appealed* 
The  whole  controversy  is  between  the  receipt  holders,  asserting 
a  right  of  priority,  on  the  one  hand,  and  the  general  creditors, 
disputing  the  right,  on  the  other;  and  the  question  to  be  de* 
ieimined  is  whether  the  former  ^^  are  entitled,  in  the  distri* 
button  of  the  insolvent  company's  estate,  to  their  asserted  rights 
either  partially  or  to  the  full  extent  of  the  grain  represented 
by  their  respective  receipts.  The  receipts  relied  upon  are 
claimed  by  tiie  holders  thereof  to  constitute  pledges  of  the 
grain  named  in  each,  and  the  decisive  question  is,  By  what  law 
is  their  validity  to  be  determined?  A  large  number  of  errors 
are  assigned,  but,  without  referring  specially  to  them,  we  come 
at  once  to  a  consideration  of  the  merits  of  the  case. 

1«  It  may  be  well  first  to  consider  briefly  the  duties  of  an  as- 
signee under  our  statutes,  and  the  relation  he  bears  to  the  cred- 
itors in  respect  to  an  application  of  the  property  of  the  assignor 
to  the  payment  of  their  claims.  If  the  assignees  in  this  proceed* 
ing,  as  to  any  portion  of  the  pledged  grain,  as  contended  by 
counsel  for  receipt  holders,  occupy  the  position  of  the  assignor,. 
with  no  greater  rights  or  duties,  and  are  required  to  apply  the 
property  coming  into  their  hands  precisely  as  the  assignor  would 
have  been  required  to  do  by  law  had  no  assignment  been  made,. 
and  on  the  basis  that  contracts  entered  into  between  the  assignor 
and  his  creditors  must  be  performed  because  valid  and  enforce* 
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able  between  the  parties^  some  of  the  other  questions  presented 
would  be  yery  much  simplified. 

The  general  rule  of  the  common  law  is  that  an  asdgnee  for 
the  benefit  of  creditors  stands  in  the  shoes  of  the  assignor,  rep- 
resents him,  takes  the  assigned  property  subject  to  all  trans- 
fers and  encumbrances,  whether  fraudulent  as  to  creditors  or 
not,  and  subject  also  to  all  equities  existing  between  the  assignor 
and  any  particular  creditor.  But  this  rule  has  been  changed  in 
this  state  by  our  statutes  on  the  subject  of  assignments,  and  ihe 
assignee  represents  the  creditors,  and  not  the  assignor :  Walsh  t. 
St  Paul  etc.  Co.,  60  Minn.  397,  62  N.  W.  383;  Thomas  Mfg. 
Co.  V.  Drew,  69  Minn.  69,  71  N.  W.  921 ;  Kellogg  t.  Kelley,  69 
Minn.  124,  71  N.  W.  924.  He  receives  the  property  belonging 
to  the  insolvent  estate,  converts  it  into  money,  and  pays  and 
discharges  the  debts  by  equal  proportional  distribution  among 
the  creditors,  recognizing  valid  and  subsisting  contracts  there- 
tofore entered  into  by  the  assignor,  and  instituting  proceedings 
to  set  aside  all  such  conveyances  and  transfers  as  are  fraudulent 
or  void  as  to  creditors.  *®®  Being  clothed  with  this  authority  by 
express  legislative  enactment  (Gen.  Stats.  1894,  sec  4233),  it 
becomes  a  duty,  and  the  faithful  performance  of  his  trust  re- 
quires, that  he  proceed  in  a  proper  way  against  all  fraudulent 
or  void  contracts  of  his  assignor,  thus  rendering  unnecessary  in- 
dividual suits  by  the  latter  to  test  the  validity  of  transfers  and 
conveyances  made  by  the  assignor  before  assignment,  prevent- 
ing one  creditor  from  obtaining  an  advantage  over  another,  and 
making  possible  an  equal  distribution  of  the  estate  among  those 
entitled  to  it.  No  rights  are  lost  to  the  creditors  by  the  as- 
signment. The  right  to  question  fraudulent  or  void  transfers 
of  property  still  exists,  but  must  be  enforced  through  the 
signee. 

The  authority  thus  conferred  extends  to  all  property  of  the 
signor  passing  by  the  assignment  to  the  assignee,  whether  within 
or  without  the  state.  It  would  not  do  to  hold  that  an  assignee 
appointed  under  the  laws  of  this  state  possesses,  as  to  property 
belonging  to  the  trust  estate  having  an  actual  situs  in  another 
state,  such  power  and  authority  only  as  is  conferred  by  the  laws 
of  such  other  state,  whether  as  broad  and  comprehensive  as  is 
conferred  by  our  laws  or  not.  To  do  so  would  be  destructive  of 
the  purposes  of  our  insolvency  laws,  open  the  doors  for  rivalry 
and  contests  between  individual  creditors  in  their  efforts  to  se- 
cure  liens  by  attachment  or  garnishment  in  respect  to  the  prop- 
erty in  the  other  state,  the  prevention  of  whidi,  and  an  equal 
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distribution  of  all  the  property  of  the  inBoIvent,  is  the  primary 
object  of  our  statutes.  His  power  and  authority  must  be 
measured;  as  to  all  property  covered  by  the  assignment,  by  the 
laws  of  the  state  where  the  assignment  was  made  and  the  trust 
is  being  administered.  It  is  a  question  of  procedure,  remedy, 
and  the  law  of  the  forum  applies :  Lewis  y«  Bush,  30  )iinn.  244^ 
15  N.  W.  113.  By  any  other  rule,  where  property  is  situated  in 
seyeral  states,  the  assignee  might  occupy  a  dual  position.  As 
to  property  within  this  state  he  would  represent  the  creditors, 
and  as  to  property  without  the  state  he  would  represent  the  as- 
signer,  if  such  were  the  law  of  the  other  state,  with  no  power 
to  call  in  question  fraudulent  transfers.  This  would  result  in 
confusion,  and  be  subversive  of  all  modem  insolvency  or  bank- 
ruptcy statutes. 

^^®  None  of  the  secured  creditors  in  the  case  at  bar  are  citizens 
of  the  states  of  Iowa,  Nebraska,  or  South  Dakota,  where  a  part 
of  the  trust  estate  was  located  at  the  time  of  the  assignment, 
asserting  rights  as  such  under  the  laws  of  those  states,  but  are 
residents  of  other  states,  including  Minnesota,  and  have  come 
into  this  proceeding,  pending  in  this  state ;  and  their  rights,  in  so 
far  as  pertinent  to  the  authority  of  the  assignees,  are  fixed  by 
the  laws  of*  this  state— the  lex  fori.  What  would  have  been 
their  rights  had  they  seized  the  property  in  the  other  states,  and 
contested  the  right  of  the  assignees  to  take  possession  of  it  ex- 
cept subject  to  the  pledge,  and  had  not  appeared  in  this  pro- 
ceeding, we  need  not  determine.  But  from  what  has  been 
said  it  must  follow  that  the  assignees  in  the  case  at  bar  rep- 
resent  the  creditors,  with  power  and  authority  to  do  all  that 
they,  individually  or  collectively,  could  have  done  to  subject  the 
property  of  the  insolvent  debtor,  wherever  located,  to  the  pay- 
ment of  their  claims;  and  that  the  creditors  have,  through  them, 
the  rights  of  attaching  creditors :  Walsh  v.  St  Paul  etc.  Co.,  60 
Minn«  397,  62  N.  W.  383.  If  the  general  creditors  could,  by 
appropriate  proceedings  in  the  courts  of  Iowa,  Nebraska,  or 
South  Dakota,  have  effected  a  cancellation  or  defeated  the  pledge 
here  relied  upon  by  the  receipt  holders  to  the  extent  of  the 
grain  located  in  those  states — ^as  it  must  be  conceded  they  could 
have  done,  if  invalid  there — ^the  assignees  may  accomplish  the 
same  end  in  this  proceeding  in  this  state,  for,  as  we  shall  pres- 
ently see,  the  validity  of  the  pledges  as  to  grain  having  an  actual 
aitns  in  those  states  must  be  determined  by  their  laws. 

2.  It  is  contended  by  the  general  creditors  that  the  contract 
and  pledgie  relied  upon  by  the  Gardner  National  Bank  is  a 
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Massachusetts  contract,  its  nature  and  validity  to  be  determined 
by  the  laws  of  that  state.  The  facts  with  reference  to  this 
claim  are  somewhat  similar  to  those  of  other  receipt  holders, 
and  we  state  them  briefly.  Fogg  Bros.  &  Co.  were  bankers  re* 
siding  and  doing  business  in  the  city  of  Boston,  Maaaachusetts. 
The  grain  company  was  a  Minnesota  corporation,  with  its 
principal  place  of  business  at  Minneapolis,  this  state.  The  com- 
pany telegraphed  Fogg  Bros.  &  Co.,  asldng  for  a  loan  of  fire 
thousand  dollars,  to  be  secured  by  a  warehouse  ***  receipt  for 
seventem  thousand  bushels  of  oats  then  in  store  in  the  grain 
company's  elevators.  The  Boston  firm  agreed  to  make  the  loan, 
whereupon  the  grain  company  made  its  promissory  note  to  J. 
Q.  Adams^  its  president^  for  the  sum  of  five  thousand  dollars, 
which  was  immediately  indorsed  by  the  payee  to  Fogg  Broa.  & 
Co.,  and,  with  a  warehouse  receipt  for  seventeen  thousand  bushels 
of  oats  issued  by  the  grain  company,  mailed  by  the  latter  to 
Fogg  Bros,  ft  Co.  at  Boston.  At  the  time  of  so  mailing  the 
note  and  receipt  the  grain  company  made  draft  on  the  Boston 
firm  for  the  amount  of  the  loan,  which  was  subseqnentiy  hon- 
ored by  them.  Fogg  Bros,  ft  Co.  thereafter  transferred  the 
note  and  receipt  to  the  Gardner  Naticmal  Bank. 

We  are  of  opinion  that  the  place  of  this  oontraely  in  so  far 
as  the  pledge  is  concerned,  at  whatever  other  place  it  may  be 
said  to  have  been  made,  was  not  Massachusetts.  The  phrase 
'^ez  loci  contractus^  is  defined  to  be  the  law  of  the  place  with 
a  view  to  which  a  contract  is  entered  into,  or  by  whidi  it  must, 
by  reason  of  its  subject  matter  or  nature,  be  governed  or  per* 
formed;  in  other  words,  the  law  which  the  parties  either  ex- 
pressly or  presumptively  incorporated  into  their  contract: 
Pritchard  v.  Norton,  106  U.  S.  124, 1  Sup.  Ct  Bep.  102 ;  Pinnef 
T.  Nelson,  183  XT.  S.  144,  22  Sup.  Ci  Bep.  52. 

The  intention  of  the  parties  is  an  element  to  be  considered  in 
determining  the  place  of  a  contract,  though  their  intention  may 
not,  perhaps,  be  always  controlling;  but  it  is  within  their  power 
ordinarily  to  fix  the  place  by  express  agreement:  Smith  v.  Par- 
sons, 55  Minn.  520,  57  N.  W.  311.  The  contract  here  involved 
does  not  fix  the  place  by  the  laws  of  which  the  parties  intended 
to  be  bound,  nor  are  the  surrounding  circumstances  or  the  nature 
of  the  contract  such  as  to  justify  us  in  holding  that  they  con* 
tracted  with  a  view  to  the  laws  of  Massachusetts.  Though  the 
promissory  note  was  payable  in  Massachusetts,  the  security  held 
for  its  payment  was  properly  situated  partly  in  MinnesoU  anJ 
partly  in  Iowa,  South  Dakota,  and  Nebraska,  and  could  not  be 
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enforced  except  in  those  states;  and  from  this  the  reasonable 
inference  is  that,  as  to  the  security,  at  least,  the  pledged  grain 
(the  pledge  being  independent  of,  though  accessory  and  an  inci- 
dent to,  the  principal  contract),  tiie  parties  had  in  view  the  laws 
**^  of  the  states  where  the  pledged  property  was  actually  situ- 
ated, and  where  it  must  be  performed  or  enforced.  So  that, 
though  the  principal  contract  may  be  said  to  be  governed  by 
the  laws  of  Massachusetts,  because  payable  and  to  be  performed 
there,  the  pledge  was  not  to  be  performed,  nor  can  it  be  enforced, 
in  that  state. 

3.  This  brings  us  to  the  question  applicable  to  all  the  receipt 
holders^  and  one  of  the  more  serious  and  important  controversies 
in  the  case,  namely  by  what  law  is  the  validity  of  the  receipts  as 
pledges  to  be  tested  and  determined.  It  is  the  contention  of 
appellants,  the  general  creditors,  that  their  validity  is  to  be 
determined  by  the  laws  of  the  states  where  the  pledged  grain 
was  actually  situated  at  the  time  the  receipts  were  issued  and 
delivered,  and  that  by  the  laws  of  Iowa,  Nebraska,  and  South 
Dakota  such  pledges  are  invalid  as  here  attempted  to  be  created. 
It  is  the  contention  of  the  respondents,  the  receipt  holders,  that 
iheir  validity  is  to  be  determined  by  the  laws  of  this  state,  that 
being  the  place  of  the  contract,  and  the  forum  in  which  their 
validity  is  questioned.  A  number  of  the  receipts  cover  specific 
quantities  of  grain  stored  in  the  different  states  named,  and,  if 
appellants*  position  be  sound,  they  have  a  double  operation,  and 
are  to  be  construed  distinctively  and  according  to  the  laws  of 
the  states  where  the  different  quantities  of  grain  are  located: 
Pope  V.  Nickerson,  3  Story,  465,  Fed.  Cas.  No.  11,274;  Hart- 
mann  ▼.  Louisville  By.  Co.,  39  Mo.  App.  88,  95 ;  Pomeroy  v. 
Ainsworth,  22  Barb.  118;  Faulkner  v.  Hart,  82  N.  Y.  413,  420, 
37  Am.  Rep.  574. 

The  authorities  upon  this  question  are  by  no  means  harmoni- 
ous. An  examination  of  them  discloses  a  very  decided  conflict 
in  the  views  of  different  courts  and  text-writers.  The  lex  loci 
contractus,  as  generally  xmderstood,  is  not  made  by  any  of  them 
the  final  test  as  to  the  validity  of  contracts  respecting  personal 
property,  except  perhaps,  as  to  formalities  in  execution  (Dacosta 
V.  Davis,  24  N.  J.  L.  319),  but  as  to  their  essence  or  essential 
validity  other  rules  are  applied :  22  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  1328. 

There  is  an  old  rule  or  fiction  of  the  law  that  personal  prop* 
erty  has  no  situs  apart  from  its  owner ;  that,  though  such  prop- 
erty may  have  an  actual  situs  different  from  the  domicile  or 
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residence  ***  of  its  owner,  its  situs  for  all  purposes  of  the  lair 
is  with  the  owner,  termed  the  legal  situs;  and  some  courts  cling 
with  tenacity  to  this  rule,  and  are  guided  hy  it  in  a  great  meas- 
ure in  determining  rights  in  reference  to  such  property.  The 
rule  has  always  been  that  the  validity  of  contracts  and  trans- 
actions concerning  real  property,  both  as  to  formality  and  es- 
sence,  is  to  be  determined  by  the  laws  of  the  place  where  th» 
property  is  situated :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1337. 
And  there  would  seem  to  be  no  logical  reason  why  tiie  same 
rule  should  not  apply  to  personal  property  as  welL  The  only 
plausible  reason  for  not  applying  it  is  found  in  the  legal  fiction 
that  such  property  has  no  situs  apart  from  its  owner.  As  le* 
marked  by  the  supreme  court  of  tiie  United  States — ^Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18, 11  Sup.  Ct  Bep. 
876: 

^The  old  rule  expressed  in  the  maxim,  ^obilia  seqnuntnr 
personam,'  by  which  personal  property  was  regarded  as  subject 
to  the  law  of  the  owner's  domicile,  grew  up  in  the  Middle  Ages^ 
when  movable  property  consisted  chiefly  of  gold  and  jewels^ 
which  could  be  easily  carried  by  the  owner  from  place  to  place^ 
or  secreted  in  spots  known  only  to  himsell  In  modem  times^ 
since  the  great  increase  in  amount  and  variety  of  personal  prop* 
erty  not  immediately  connected  with  the  person  of  the  owner, 
that  rule  has  yielded  more  and  more  to  the  lex  situs,  the  law 
of  the  place  where  the  property  is  kept  and  used" — citing  Oreen 
V.  Van  Buskirk,  6  Wall.  307,  7  Wall  139;  Hervey  v.  Bhode 
Island  etc.  Works,  93  U.  S.  664;  Harkness  v.  BusseU,  118  H. 
S.  663,  7  Sup.  Ct  Bep.  51 ;  Story  on  Conflict  of  Laws,  8th  ed^ 
sec.  550 ;  Wharton  on  Conflict  of  Laws,  2d  ed.,  sec.  297  et  seq. 

It  is  a  rule  of  general  application  that  the  validity  of  con- 
tracts is  to  be  determined  by  the  laws  of  the  place  of  perform- 
ance :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1325 ;  London  Assur. 
Co.  V.  Companhia  de  Moagens  Do  Barreiro,  167  U.  S.  149,  17 
Sup.  Ct  Eep.  785;  Coghlan  v.  South  Carolina  By.  Co.,  14^ 
TJ.  S.  101, 12  Sup.  Ct  Bep.  150 ;  Beggs  v.  Bartels,  73  Conn.  132,. 
84  Am.  St  Bep.  152,  46  Atl.  874;  Pittsburgh  By.  Co.  v.  Shcp- 
pard,  56  Ohio  St  68,  60  Am.  St  Bep.  732,  46  N.  E.  61 ;  Bur- 
nett V.  Pennsylvania  By.  Co.,  176  Pa.  St  45,  34  Atl.  972;  Hub- 
ble V.  Morristown  Land  Co.,  95  Tenn.  590,  32  S.  W.  965;  Scud- 
der  V.  ***  Union  Nat  Bank,  91  TJ.  S.  406;  Waverly  Bank  n 
Hall,  150  Pa.  St.  466,  30  Am.  St  Bep.  823,  24  Atl.  665 ;  Shoe 
etc  Bank  v.  Wood,  142  Mass.  563,  8  K  E.  753 ;  Abt  ▼.  Ameri- 
can Bank,  159  III  467,  50  Am.  St  Bep.  175,  42  N.  £.  856; 
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Seamans  y.  Christian  Bros.  Mill  Co.,  66  Minn*  205,  68  N.  W. 
1065. 

And  this  role  is  uniformly  followed  as  to  promissory  notes, 
and  perhaps  chattel  mortgages,  imless  a  contrary  intent  of  the 
parties  is  shown.  It  was  followed  and  applied  in  Ames  v.  Ben- 
jamin,  74  Minn.  335,  77  N.  W.  230.  In  that  case,  defendant,  a 
resident  of  this  state,  made  and  delivered  to  plaintiff  his  prom- 
issory note  payable  at  Wahpeton,  in  the  state  of  North  Dakota^ 
to  secnre  the  payment  of  which  he  ezecnted  a  chattel  mortgage 
upon  property  situated  in  this  state.  In  an  action  in  replevin 
by  the  mortgagee  for  the  mortgaged  property,  brought  in  this 
stat^  in  which  the  mortgagor  interposed  the  defense  of  nsury^ 
the  court  held  that  the  validity  of  the  contract  was  to  be  deter- 
mined by  the  laws  of  the  state  of  North  Dakota,  because  that 
was  the  place  of  performance.  No  objection  was  made  to  the 
validity  of  the  mortgage  aside  from  the  daim  that  it  was  void 
because  it  secured  the  payment  of  a  promissory  note  void  for 
usury. 

There  are  numerous  authorities  which  hold  that^  where  the 
subject  matter  of  a  contract  is  personal  property  which  has  an 
actual  situs  in  a  state  other  than  that  of  the  forum  where  its 
validity  is  questioned  and  the  domicile  of  the  parties,  the  lat- 
ter two  concurring,  the  law  of  the  state  where  the  property  is 
so  located  will  not  be  applied  in  interpreting  the  contract,  if 
to  do  so  would  violate  the  law  of  the  forum  or  impair  the 
lights  of  domestic  creditors:  Minor  on  Conflict  of  Laws^  sec. 
6  et  seq.  And  respondents  urge  with  much  earnestness  that 
the  validity  of  the  receipts  in  question  should  not,  in  this  state, 
be  determined  by  the  laws  of  the  states  of  Iowa,  Nebraska,  or 
South  Dakota;  that  the  laws  of  those  state  should  not  be  im- 
ported into  this,  for  to  do  so  would  violate  the  settled  policy 
of  our  laws  in  respect  to  such  transaction,  and  impair  the  rights 
of  domestic  creditors. 

It  seems  to  us  that  this  rule,  if  it  can  be  said  to  apply  to  the 
facts  before  us,  cuts  both  ways.  We  have  no  dreditors  in  this 
proceeding,  residents  of  the  states  named,  asserting  rights  un- 
der their  laws.  All  those  here  interested,  both  secured  and  im- 
secured,  ^^  may  be  treated  as  residents  of  this  state;  some 
of  tiiem  are  such  in  fact;  and,  if  the  receipt  holders  may  be 
heard  to  say  that  it  would  be  an  injustice  to  them  to  determine 
the  validity  of  their  contracts  by  the  laws  of  those  states,  the 
general  creditors,  also  residents  of  this  state,  could  with  equal 
propriety  contend  that  to  apply  the  statutes  of  Minnesota  would 
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be  unjust  to  them.  To  ignore  the  laws  of  the  states  where  the 
property  was  in  fact  situated,  and  with  reference  to  which  the 
parties  must  be  deemed  to  have  contracted,  and  where  the  con- 
tract must  be  performed,  and  infuse  life  and  validity  by  an 
application  of  our  laws  into  that  which,  without  such  action  of 
the  court,  would  be  wholly  invalid,  would  extend  to  them  greater 
rights  than  they  had  before  the  assignment  There  is  force  in 
this  suggestion,  for  it  must  be  conceded  that  the  general  cred- 
itors could,  prior  to  the  assignment,  have  seized  the  pledged 
grain  situated  in  those  states,  and  defeated  the  pledges  as  to 
the  receipt  holders,  though  perhaps  not  as  to  the  assignees: 
Bacon  v.  Home,  123  Pa.  St.  452, 16  AtL  794. 

Some  courts  have  apparently  ignored  many  of  the  theories  and 
fictions  of  the  text-writers,  and  aimed  to  place  contracts  con- 
cerning personal  property  upon  the  same  basis  with  contracts 
respecting  real  property,  by  applying  the  law  of  the  actual, 
rather  than  that  of  the  legal,  situs.  Prominent  in  this  line  is 
the  supreme  court  of  the  iTnited  States.  These  courts  apply  the 
principle,  which  has  always  been  unyielding  in  respect  to  real 
property,  that  every  state,  by  virtue  of  its  own  sovereign  power, 
has  the  right  to  regulate  persons  and  things  within  its  ter- 
ritory, and  to  provide  and  control  the  method  and  manner  of 
sale,  encumbrance,  or  other  transfer  of  property  therein:  Green 
v.  Van  Buskirk,  .7  WalL  139;  Hervey  v.  Bhode  Island  etc 
Works,  93  TJ.  S.  664;  Dooley  v.  Pease,  180 II.  S.  126, 21  Sup.  Ct 
Rep.  329 ;  Pritchard  v.  Norton,  106  U.  S.  124,  1  Sup.  Ct.  Rep. 
102 ;  Loftus  V.  Farmers'  etc.  Bank,  133  Pa.  St  97,  19  AtL  347. 
This  rule  is  also  laid  down  by  many  of  the  text-writers:  Whar- 
ton on  Conflict  of  Laws,  2d  ed.,  sec.  297  et  seq. ;  Story  on  Con- 
flict of  Laws,  8th  ed.,  sec.  383 ;  Foote  on  Private  International 
Law,  236. 

But  we  need  not  review  the  authorities  further.  It  would 
serve  no  good  purpose,  and  we  refrain.  Without  attempting 
to  lay  down  any  abstract  rules  on  the  subject,  we  have  no  difiS- 
culty  in  ***  holding  in  this  case,  applying  the  general  rule  that 
the  validity  of  contracts  is  to  be  determined  by  the  laws  of  the 
place  of  performance,  that  as  to  the  portions  of  grain  having  an 
actual  situs  in  the  states  of  Iowa,  South  Dakota,  and  Ndraskny 
the  nature  of  the  contract  being  such  as  to  require  its  per- 
formance and  enforcement  in  those  states,  the  validity  of  the 
receipts  as  pledges  of  such  grain  must  be  determined  by  their 
laws.  There  being  nothing  in  the  contract  to  show  a  contrary 
intention,  conceding  that  such  an  intention  might  be  effectual 
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in  a  case  of  this  kind,  the  inference  is  that  the  parties  con- 
tracted with  a  view  to  the  laws  of  those  states;  and  those  statea 
as  to  the  grain  located  therein^  became  the  '^venue  of  their 
agreement.''  In  reaching  this  conclusion  we  are  not  importing 
foreign  laws  to.  the  detriment  of  domestic  creditors.  All  par* 
ties  before  the  court  occupy  the  position  of  domestic  creditors, 
are  before  the  court  with  such  rights  as  they  possessed  imme- 
diately preceding  the  assignment,  in  which  they  are  entitled 
to  protection.  In  determining  what  those  rights  are,  we  ap- 
ply the  rules  of  the  universal  law,  the  common  law,  to  an  un- 
disputed state  of  facts.  The  general  creditors  are  not  attempt- 
ing to  establish  rights  under  foreign  laws.  They  are  simply  con- 
tending against  a  right  of  priority  in  the  distribution  of  the 
insolvent  company^s  estate  asserted  by  the  receipt  holders,  and 
we  are  to  determine  whether  that  right  in  fact  exists;  and  the 
rule  vrhich  precludes  the  courts  of  one  state  from  giving  effect  to 
the  laws  of  another  state,  when  to  do  so  would  impair  the  rights 
of  domestic  creditors,  can  have  no  application  to  the  case. 

4.  We  come,  then,  to  the  question  whether  the  receipts  are 
valid  under  the  laws  of  those  states.  The  contention  that  they 
are  valid  by  force  of  the  statutes  of  this  state  will  be  con- 
sidered when  that  subject  is  reached.  It  is  elementary  that  a 
valid  pledge  of  personal  property  can  be  created  only  by  a  de- 
livery to  &e  pledgee  of  either  an  actual  or  constructive  posses- 
don  of  the  pledged  property.  The  delivery  of  a  recognized 
symbol  of  title,  such  as  a  warehouse  receipt  issued  by  a  ware* 
house  as  owner,  is  sufficient  as  a  constructive  delivery.  But  in 
such  case  the  identical  property  must  be  retained  by  tihe  pledgor 
as  bailee  of  the  pledgee.  Other  property  of  like  character  and 
kind  cannot  be  substituted:  National  ^^'^  etc.  Bank  v.  Wilder,  34 
Minn.  149^  24  N.  W.  699.  This  is  the  common-law  rule,  and 
is  presumed  to  be  the  same  in  all  the  states. 

There  is  no  explicit  finding,  or  any  evidence  in  the  case  be- 
fore us  to  the  effect  that  the  identical  grain  owned  by  the  grain 
4»mpany  at  the  time  the  receipts  in  question  were  issued,  and 
which  it  intended  to  pledge,  was  retained  by  it,  or  was  in  its 
possession  at  the  time  of  the  assignment,  but  the  contrary 
dearly  appears  from  the  record.  The  grain  received  and  stored 
by  it  during  its  business  career  was  constantly  undergoiag 
changes  by  additions  to  and  shipments  from  the  common  mass 
in  the  usual  course  of  business.  The  contention  on  this  phase  of 
the  case  by  counsel  for  the  Security  Bank,  to  the  effect  that 
the  grain  company  did  retain  the  oats  covered  by  its  receipt 
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is  not  supported  by  the  record.  If  the  findings  of  the  trial 
court  can  be  said  to  support  this  contention,  they  cannot  be 
fc'ustained.  The  evidence  points  the  other  way.  So  that  none 
of  the  receipts  constitute  a  valid  pledge  at  common  law;  and^ 
unless  there  be  some  statutory  provision  in  the  states  named 
modifying  and  extending  that  rule,  as  in  this  state,  they  are 
wholly  invalid  as  to  creditors  of  the  grain  company. 

There  is  such  a  statute  in  the  state  of  lowa^  but,  for  the  rea* 
eon  that  the  receipts  were  not  issued  in  compliance  with  its- 
provisions^  they  are  invalid  under  it.  This  was  conceded  at  the 
argument  by  one  of  the  counsel  for  the  receipt  holders,  and 
the  others  do  not  claim  that  the  statutes  of  that  state  were  com- 
plied with.  It  is  contended,  however,  that,  as  the  Iowa  statute 
provides  in  detail  the  manner  in  which  pledges  of  this  char- 
acter may  be  created,  and  for  a  violation  of  any  of  its  provisiona- 
a  penalty  is  imposed,  and  a  cause  of  action  for  damages  given  the 
injured  party,  the  penalty  provided  is  the  exclusive  remedy,. 
and  that  the  pledges,  though  not  in  compliance  with  the  stat- 
utes,  are  valid.  We  see  no  strength  in  tids  argument  A  con- 
tract entered  into  in  contravention  of  express  law  is  wholly 
void. 

It  does  not  seem  to  us  that  the  statutes  of  the  states  of  South 
Dakota  and  Nebraska  leave  the  question  in  serious  doubt  as  to 
those  states.  The  provisions  of  the  South  Dakota  statute,  whicb 
are  substantially  similar  to  those  of  Nebraska,  provide  generally 
^^^  for  the  issuance  of  warehouse  receipts  by  the  owners  of 
elevators  and  warehouses  to  depositors  of  grain,  and  particularly 
that  ''no  warehouse  receipt  shall  be  issued  except  from  actual  de* 
livery  of  grain  into  store  in  the  warehouse  from  which  it  pur* 
ports  to  be  issued,  and  which  is  to  be  represented  by  the  receipts,, 
nor  shall  any  receipt  be  issued  for  a  greater  quantity  of  grain 
than  was  contained  in  the  lot  or  parcel  stated  to  have  been  re-^ 
ceived.** 

No  provisions  are  found  in  the  statutes  of  either  state  au- 
thorizing a  warehouseman  to  issue  such  receipts  for  his  own^ 
grain  as  security  for  the  payment  of  his  debts,  and,  taking  att 
the  statutory  provisions  of  those  states  bearing  upon  this  sub- 
ject together,  it  is  quite  clear  that  the  lawmakers  had  no  inten- 
tion of  modifying  or  changing  the  common  law  as  to  pledges  of 
personal  property.  On  the  contrary,  the  fair  import  of  the 
statutes  is  that  they  were  intended  as  a  regulation  of  the  busi* 
ness  of  marketing  and  storing  grain  and  other  farm  products 
as  between  the  warehouseman  and  an  actual  depositor.    Seo** 
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tion  5534  of  the  Annotated  Statutes  of  South  Dakota  of  1901^ 
expressly  provides  that  a  transfer  of  personal  property  as  se- 
curity creates  a  lien  only  when  accompanied  by  an  actual  change 
of  possession  of  the  property  intended  to  be  pledged,  and  there 
is  nothing  in  the  warehouse  laws  of  that  state  to  indicate  an  in* 
tention  on  the  part  of  the  legislature  to  repeal  or  modify  that 
statute.  We  were  cited  to  no  case  in  either  of  the  states  named 
construing  their  statutes  on  this  subject,  and  we  give  them  such 
construction  as  seems  consistent  with  legal  principles,  and  hold 
that  they  do  not  authorize  the  pledge  of  grain  owned  by  a 
warehouseman  in  the  manner  here  attempted. 

The  statutes  of  those  states  are  qtiite- different  from  our  act 
of  1876  (Laws  1876,  p.  96,  c  86),  in  this,  that  the  act  of  1876. 
contains  no  restrictions  as  to  when  or  to  whom  receipts  of  this 
kind  may  be  issued.  It  requires  that  they  be  issued  on  the 
deposit  of  grain  with  a  warehouseman,  but  does  not,  as  in 
South  Dakota,  and  Nebraska,  expressly  forbid  their  issuance 
except  upon  an  actual  deposit  of  grain.  There  being  no  such 
restriction  contained  in  the  act  of  1876,  this  court,  in  the 
Wilder  case,  held  that  a  warehouseman  ^^®  might  issue  receipts 
for  his  own  grain  as  security  for  loans  of  money ;  but  such  con- 
struction cannot  be  given  to  the  statutes  of  those  states  except 
by  ignoring  their  express  language. 

5.  But  it  is  strenuously  contended  by  counsel  for  the  receipt 
holders  that  the  receipts  are  valid  by  force  and  reason  of  the 
statute  of  this  state,  not  only  as  to  tiie  parts  of  grain  actually 
situated  therein,  but  as  to  the  grain  situated  in  the  other  states 
as  well;  while  the  converse  of  the  proposition  is  urged  with  equal 
force  by  counsel  for  the  general  creditors,  who  insist  that  the 
receipts  are  invalid  even  as  to  grain  in  this  state — 1.  Because 
the  rule  of  National  etc.  Bank  v.  Wilder,  34  Minn.  149,  24  N.  W. 
699,  has  been  abrogated  and  changed  by  the  Laws  of  1895,  page 
313,  chapter  148 ;  and  2.  Because  the  receipts  are  indefinite  and 
uncertain,  and  designate  no  particular  grain  as  the  subject  of 
the  pledge.  We  have  no  particular  difficulty  in  applying  the 
rule  of  the  Wilder  case  to  the  receipts  in  question,  in  so  far  as 
they  cover  grain  situated  in  this  state.  That  decision,  based 
upon  the  statutory  provisions  of  the  act  of  1876  (Laws  1876,  c. 
86),  established  a  rule  that  has  since  been  followed  in  one  of 
our  great  branches  of  commerce,  and,  if  it  is  to  be  departed 
from,  it  should  be  by  express  legislation.  It  has  become  a 
rule  of  property  rights  a  legally  sanctioned  rule  of  business, 
and  has  been  relied  upon  by  the  bar  and  business  circles,  and 
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should  not  be  disturbed.  It  was  not  abrogated  or  changed  by 
the  act  of  1895.  Though  the  two  acts  are  in  some  respects  dis* 
similar,  it  was  not  the  intention  of  the  legislature  by  the  later 
act  to  change  the  rule.  Had  they  so  intended,  language  would 
have  been  employed  to  that  end  which  would  not  have  required 
m  judicial  interpretation  to  ascertain  the  meaning  of  the  law* 
makers. 

And  we  are  also  of  opinion,  and  so  hold,  that  those  receipts 
which  cover  grain  ''in  our  system  of  elevators,'*  without  designa- 
tion of  particular  elevators,  are  also  valid  as  to  grain  of  the  kind 
specified  therein  stored  in  elevators  in  this  state,  and  are  not  so 
indefinite  and  uncertain  as  to  render  them  ineffectual  or  void 
The  appropriation  of  grain  to  the  contract  is  as  definite,  specific, 
and  certain  as  in  the  receipts  which  designate  particular  eleva- 
tors. In  either  case  the  identical  grain  in  store  at  the  time 
of  the  *^®  issuance  of  the  receipts  is  not  retained  by  the  ware- 
houseman. Grain  in  all  elevators  of  the  kind  is  constantly  un- 
dergoing changes  by  shipments  from  and  additions  to  the  com- 
mon  mass,  and  it  is  generally  understood  in  business  circles 
that  the  grain  actually  on  hand  at  any  particular  time  may  be 
subject  to  the  claim  of  receipt  holders.  No  notice  is  given  of 
the  issuance  of  such  receipts,  whether  for  grain  in  a  particular 
elevator  or  covering  grain  in  all  the  elevators  owned  by  the 
warehouseman.  The  only  protection  furnished  those  dealing 
with  the  warehouseman  is  the  general  understanding  of  the  na* 
ture  of  such  business  and  the  method  of  its  transaction.  These 
blanket  receipts  come  fairly  within  the  principle  of  the  Wilder 
case,  and,  following  that  decision,  we  sustain  them. 

But  we  are  unable  to  concur  in  the  contention  of  respondents 
that  all  the  receipts  are  valid  as  to  all  the  grain,  wherever  ac- 
tually situated  at  the  time  they  were  issued,  by  force  of  the 
statutes  of  this  state.  It  is  an  elementary  rule  that  statutory 
law  has  no  extraterritorial  effect  Statutes  of  a  state  have 
no  effect  ex  proprio  vigore  beyond  ite  own  limits,  and,  even  if 
a  legislature  should  intend  its  laws  to  apply  to  persons  and 
property  in  other  states,  its  enactmente  in  that  direction  would 
be  wholly  inoperative  and  void.  It  is  beyond  the  power  of  « 
stete  to  impose  its  laws  upon  another  stete,  or  to  provide  that 
eontracto  entered  into  in  accordance  with  its  laws  shall  be  valid 
and  enforceable  in  a  foreign  jurisdiction;  and  it  is  clear  that 
the  legislature  of  our  stete  did  not  intend  ite  warehouse  stet- 
utes  to  apply  to  transactions  in  reference  to  grain  actually  in 
store  in  elevators  in  some  other  stete.    We  are  unable  to  ou^ 


'Apr/OS.]  Sw£Di8H-Ai££BiOAN  Nat.  Bs.  V.  FiBST  Nat.  Bk.   6C5 

cur  in  the  ingenious  argument  of  counsel  for  respondents  in 
this  respect,  and  apply  the  general  rule  which  limits  the  opera- 
tion of  statutory  law  to  the  state  of  its  enactment. 

It  is  not  important,  as  argued  in  the  Security  Bank  case^ 
whether  the  general  creditors  gave  credit  or  altered  their  posi- 
tion after  the  receipts  were  issued  to  that  hank.  The  legal 
rights,  not  the  equitable,  are  alone  inyolved.  The  same  rea- 
soning would  sustain  an  unrecorded  chattel  mortgage. 

It  follows  that  the  order  denying  a  new  trial  must  he  reTersel 
'^^  as  to  the  Security  Bank,  the  Gardner  National  Bank,  First 
National  Bank  of  Weymouth,  and  the  Cape  Cod  National  Bank, 
but  afiSrmed  as  to  F.  L.  Greenleaf  and  the  Batavian  National 
Bank.  As  to  the  latter  two  the  receipts  cover  grain  in  the 
system  of  elevators  owned  by  the  grain  company  without  specifi- 
cation as  to  particular  elevators,  and  are  valid,  being  construed 
to  apply  to  grain  in  store  in  elevators  within  this  state. 

Beversed,  in  part 

On  April  13, 1903,  the  following  opinion  was  filed: 

Per  CUBIAM.  Since  fiie  foregoing  opinion  was  filed,  our  at- 
tention has  been  called  to  the  fact  that  one  of  the  receipts  by  the 
Batavian  Bank  and  that  held  by  F.  L.  Oreenleaf  cover  the 
specific  article  of  com,  and  the  further  fact  that  at  the  time 
of  the  assignment  the  grain  company  had  no  com  in  any  of  its 
elevators  in  Minnesota.  This  being  so,  the  affirmance  of  the 
order  appealed  from  as  to  those  claimants  was  erroneous,  and 
should  be  corrected. 

It  is  therefore  ordered  that  the  order  appealed  from  be  re- 
versed, and  the  cause  remanded  for  further  proceedings.  The 
former  order  herein  is  modified  accordingly. 

Order  denying  new  trial  reversed. 


0<mfiiet  of  Laws. — The  remedies  to  be  pnisaed  on  eontraets  are 
governed  by  the  law  of  the  forum:  Lamberton  v.  Grant,  94  Me.  608, 
so  Am.  St.  Bep.  415,  48  AtL  127;  Union  Nat.  Bank  v.  Chapman,  160 
N.  Y.  538,  88  Am.  St.  Bep.  614,  63  N.  E.  673;  Woodward  v.  Brooks^ 
128  m.  222,  15  Am.  St.  Bep.  104,  20  N.  E.  685.  And  all  matters 
bearing  upon  the  exeetition^  interpretation,  and  validity  of  eontraets^ 
are  determined  by  the  law  of  the  place  where  they  are  made:  Union 
Nat.  Bank  t.  Chapman,  169  N.  Y.  538,  62  N.  E.  672;  Shaw  v.  Postal 
TeL  ete.  Co.,  79  Miss.  670,  89  Am.  St.  Bep.  666.  31  South.  222; 
Fidelity  Mat.  Life  Assn.  ▼.  Harris,  94  Tex.  25,  86  Am.  St.  Bep.  813, 
67  8.  W.  685;  Schultz  v.  Eowaxd,  68  Minn.  196,  56  Am.  8t  Bep.  470, 
65  N.  W.  363.  Bnt  if  a  contract  is  made  in  one  state  to  be  performed 
in  another,  it  is  governed  by  the  laws  of  the  latter.  They  determine 
its  validity,  obligation,  and  efFect:  Pittsburgh  ete.  By.  Co.  v.  Shop- 
pard,  56  Ohio  St.  68,  60  Am.  St.  Bep.  732,  46  N.  £.  61;  Gnunllsh  y. 
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Central  Imp.  Co.,  38  W.  Va.  390,  45  Am.  St  Eep.  872,  18  S.  E.  456; 
Abt  ▼.  American  Trust  etc.  Bank^  159  HI.  467,  50  Am.  St.  Bep.  175, 
42  N.  E.  856;  Peet  v.  Hatcher,  112  Ala.  514,  57  Am.  St.  Bep.  45,  21 
8outh.  711;  Smoot  v.  Jadd,  151  Mo.  673,  84  Am.  St.  Bep.  738,  61  S. 
W.  851;  monographic  note  to  McGarry  v.  Nicklin,  55  Am.  St.  Bep.  48. 
Although  when  a  contract  is  to  be  partly  performed  in  the  state  where 
made,  and  partly  in  another,  the  law  of  the  former  prevails:  Bartlett 
▼.  Collins,  109  Wis.  477,  83  Am.  St.  Rop.  928,  85  N.  W.  703;  Hudson 
V.  Northern  Pae.  By.  Co.,  92  Iowa,  231,  54  Am,  St.  Bep.  550,  60  K. 
W.  608.  As  to  what  law  governs  the  sale  and  mortgaging  of  personal 
property,  see  Aultman  etc.  Machinery  Co.  ▼.  Kennedy,  114  Iowa,  444, 
^9  Am.  St.  Bep.  373,  87  N.  W.  435;  Beggs  ▼.  Bartels,  73  Conn.  132, 
«4  Am.  St.  Bep.  152,  46  AtL  874;  Bartlett  v.  Collins,  109  Wis.  177,  83 
Am.  St.  Bep.  928,  85  N.  W.  703;  monograuhic  nx>te  to  McGarry  t. 
l^icklin,  55  Am«  St.  Bep.  49,  50. 


KEITH  V.  ALBRECHT. 

[89  Minn.  247,  94  N.  W.  677.] 

A  HOICBSTEAD  May  be  Claimed  in  Land  of  Which  the  Paitj 
Is  in  Possession  Under  a  Contract  of  Purchase  or  nnv  other  equitable 
^tle  as  well  as  if  he  held  the  legal  title,     (p.  568.) 

HOMESTEAD — Fraudulent  Conveyances. — As  to  a  homestead 
i;here  can  be  no  conveyance  which  is  fraudulent  as  to  the  grantor's 
•«reditor6',  for  they  have  no  legal  claims  upon  it.     (p.  568.) 

FBAUDX7I.ENT  COKVETANCEa— A  Conveyance  Cannot  be 

Trandulent  as  Against  Creditors  Unless  it  can  legally  defraud  them 
1)7  delaying  or  preventing  the  collection  of  their  claims,  (p.  568.) 
HOMESTEAD — ^Vendor's  Lien. — ^If  the  whole  of  a  tract  is 
subject  to  a  vendor's  lien,  and  part  of  it  is  a  homestead,  the  owner 
has  a  right  to  have  the  part  which  is  not  a  homestead  first  applied  to 
the  satisfaction  of  such  lien,  and  a  voluntary  conveyance  of  the 
whole  tract  to  his  wife  is  not  a  fraud  as  against  his  creditors,  if  the 
part  not  exempt  as  a  homestead  is  not  of  sufficient  value  to  satisfy 
Buch  lien.     (p.  570.) 

€liff  &  Purcell  and  B.  G.  Farrington^  for  the  appellant. 
Frank  Palmer,  for  the  respondent. 

^®  STAET,  C.  J.  Action  to  set  aside  a  transfer  of  a  quar- 
ter section  of  land  in  the  county  of  Lac  qni  Parle  to  the  de- 
fendant as  fraudulent  as  to  the  creditors  of  her  husband,  John 
Albrecht.  The  cause  was  tried  by  a  referee,  who,  as  m  conda* 
of  law  from  his  findings  of  fact,  found  that  the  conveyance  was 
fraudulent  as  alleged;  that  the  defendant  held  the  land,  and 
the  whole  thereof,  in  trust  in  favor  of  the  creditors  of  her  hus- 
band; that  it  be  0old,  and  the  proceeds  thereof  applied  to  tho 
payment  of  the  claims  of  such  creditors ;  and  that  judgment  be 
60  entered.    The  defendant  then  made  a  motion  to  set  aside  the 
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report  and  decision  of  the  referee,  and  for  a  new  trial  of  the 
action,  which  was  granted,  and  the  plaintiff  appealed  from  the 
order  of  the  court  granting  a  new  trial. 

There  ia  but  little  dispute  as  to  the  material  facts  of  the  case, 
and' the  real  question  here  to  be  determined  is  whether  the  facts 
justify  the  conclusion  of  law  of  the  referee.    The  here  material 
facts  as  found  by  the  referee  or  admitted  by  the  parties  on  the 
trial  are,  in  substance,  these:  On  February  26,  1892,  John  P. 
Boeenwald  and  J.  J.  Little  were  the  owners  in  fee  of  the  one 
hundred  and  sixty  acres  of  land  here  in  question,  and  on  that 
day  they  entered  into  a  written  contract  with  John  Albrecht, 
the  defendants  husband,  whereby  they  sold  and  agreed  to  con- 
vey to  him  the  land  upon  being  paid  therefor  the  sum  of  nine- 
teen hundred  and  twenty  dollars  in  installments,  which,  with 
all  taxes  on  the  land,  he  agreed  to  pay  as  they  became  due.    It 
was  further  agreed  between  the  parties  that,  if  he  made  de« 
fault  in  such  payments,  or  any  part  thereof,  the  contract  should 
**•  be  void  at  tiie  election  of  the  vendors,  and  that  he  should, 
on  their  demand,  surrender  possession  of  the  land.     The  land 
at  this  time  was  vacant^  and  there  were  no  improvements  thereon* 
On  the  day  named^  the  vendee,  with  his  family,  entered  into 
possession  of  the  land^  and  they  have  since  resided  thereon. 
His  residence,  bam,  and  other  buUdings  are  on  the  south  half  of 
the  quarter  section,  and  have  been  ever  since  he  and  his  family 
entered  into  possession  of  the  land. 

On  November  17, 1897,  there  was  due  and  unpaid  on  the  pur- 
chase price  of  the  land  to  the  vendors  the  sum  of  eighteen  hun- 
dred and  ninety-six  dollars  and  sixty-eight  cents^  and  they  then 
canceled  the  contract  to  convey  the  land  with  the  consent  of 
the  vendee^  and  in  place  thereof  executed  a  contract  to  his  wife 
to  convey  the  land  to  her  upon  being  paid  the  balance  of  the 
purchase  price.  She  paid  no  consideration  for  the  contract  to 
her,  but  the  consideration  therefor  was  the  payments  which  her 
husband  had  previously  made  on  his  contract  for  the  land. 
On  December  22,  1899,  the  vendors  conveyed  the  land  by  war- 
ranty deed  to  the  defendant,  which  was  duly  recorded.  The 
balance  of  the  purchase  price  then  due  was  two  thousand  dollars, 
which  was  secured  by  two  mortgages  on  the  land.  There  has 
been  paid  on  the  mortgages  four  to  five  hundred  dollars;  the 
exact  amount,  or  by  whom  paid,  the  evidence  fails  to  show. 

At  the  time  the  contract  for  the  land  was  made  to  tiie  defend- 
Ukt,  the  whole  land  was  of  the  value  of  two  thousand  five  hun- 
dred doUarSy  and  no  more.    The  north  half  thereof  was  then 
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of  no  greater  value  than  twelve  hundred  dollars.  The  value  of 
the  whole  of  the  land^  when  the  deed  was  made  to  the  defend- 
ant,  was  two  thousand  six  hundred  dollars.  When  the  con- 
tract of  John  Albrecht  was  canceled^  and  a  contract  for  the 
land  made  to  the  defendant,  he  was  insolvent.  His  debts*  ag* 
gregated  some  one  thousand  dollars^  and  have  never  been  paid. 
On  Januarj  Z^,  1900,  he  was,  upon  his  own  petition,  adjudged 
a  bankrupt,  llie  plaintiff  is  the  duly  appointed  and  qualified 
trustee  of  his  estate. 

Do  tiiese  facts  justify  the  referee's  conclusion  of  law?  Tke 
answer  to  this  question  depends  upon  whether  the  south  half 
of  the  land  was  the  homestead  of  the  debtor,  Albredit,  at  the 
time  his  contract  for  the  land  was  canceled  and  a  new  one 
given  to  the  defendant;  and,  if  so,  whether  flie  respective  ri^ta 
of  the  debtor  ^'^  and  his  creditors  with  reference  to  tiie  land 
were  the  same  as  th^  would  have  been  if  the  land  had  been 
actually  conveyed  to  him,  and  he  had  given  a  mortgage  thereon 
to  secure  the  balance  of  the  purchase  price.  A  homestead  maj 
be  claimed  in  land  of  which  a  party  is  in  posMsaion  under  a 
contract  of  purchase,  or  under  any  other  equitable  title,  aa  well 
as  if  it  were  a  legal  title:  Wilder  t.  Hau^ej,  21  Minn.  101; 
Easer  v.  Haas,  27  Minn.  406,  7  K.  W.  824;  In  re  Emerson'a 
Homestead,  58  Minn.  450,  60  N.  W.  23.  It  follows  tiiat  at 
the  time  the  interest  of  the  defendant's  husband  in  the  land 
was  transferred  to  her  the  south  half  of  it  was  hia  homestead^ 
as  to  which  there  could  be  no  fraudulent  transfer  as  to  the  hue- 
band's  creditors,  for  they  had  no  legal  daim  upon  it:  Morrison 
V.  Abbott,  27  Minn.  116,  6  N.  W.  455;  Horton  v.  KeUy,  40  Minn. 
193,  41  N.  W.  1031. 

The  plaintiff,  however,  claims  that  the  facts  of  this  ease  bring* 
it  within  the  rule  laid  down  in  Bogers  v.  McCauley,  22  Minn. 
884,  to  the  effect  that,  where  the  husband  pays  the  purchase 
price  for  land,  and  it  is  conveyed,  at  his  request,  to  hia  wife, 
presumptively  a  resulting  trust  attaches  to  the  land  in  favor  of 
his  creditors  at  the  time,  which  is  not  defeated  by  the  fact  thai 
the  purchase  was  made  and  the  title  vested  in  the  wife  for  the 
purpose  of  making  the  land  the  homestead  of  the  family,  and 
that  after  the  purchase  he  placed  a  house  fiiereon,  and  alwaya 
thereafter  resided  with  his  family  upon  it. 

The  case  relied  upon  has  no  application  to  the  facts  of  the 
case  under  consideration,  for  in  that  case  the  trust  in  favor  of 
creditors  attadied  immediately  upon  the  conveyance  of  the  land 
to  the  wife,  and  at  a  time  when  neither  the  husband  nor  hie 
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wife  had  any  homestead  rights  in  fhe  land,  and  she  took  it  sub- 
ject to  the  trust.  But  in  this  case  the  homestead  rights  at- 
tached more  than  five  years  before  the  transfer  of  the  hus- 
band's interest  in  the  land  to  his  wife.  The  eighty  acres  of 
land  which  was  the  homestead  passed  to  the  defendant  ftee 
from  any  claims  of  her  husband's  creditors.  As  to  the  other 
eighty  acres  the  transfer  was  fraudulent  as  to  such  creditors, 
unless  it  was  an  act  which  could  not  legally  defraud  them  by 
delaying  or  preventing  the  collection  of  their  claims;  but,  if 
snch  were  the  character  of  the  act,  the  transfer  ^^  was  not 
frandulent:  Baldwin  v.  Sogers,  28  Minn.  544,  11  N.  W.  77; 
Horton  v.  Kelly,  40  Minn.  195,  41  N.  W.  1031. 

The  undisputed  facts  in  this  case  show  beyond  controversy 
that  the  value  of  the  nonexempt  eighty  acres  was  materially 
less  than  the  amount  of  the  vendor's  lien  for  the  unpaid  pur- 
chase price  at  the  time  the  contract  was  made  to  the  defendant, 
and  also  when  the  land  was  deeded  to  her.  Now,  if  the  debtor, 
as  between  himself  and  his  creditors,  had  the  equitable  right  to 
hare  fhe  nonexempt  part  of  his  land  first  applied  to  the  pay- 
ment of  the  lien  for  the  unpaid  purchase  price  upon  it  and 
his  homestead,  precisely  as  if  the  land  had  been  deeded  to  him 
and  a  purchase  price  mortgage  given  back  (see  McArthur  v» 
Martin,  23  Minn«  74,  and  Horton  v.  Eelly,  40  Minn.  195,  41  N. 
W.  1031),  the  case  would  fall  within  the  doctrine  of  Baldwin 
V.  Sogers,  28  Minn*  544,  11  N.  W.  77. 

But  the  defendant  chums  that  the  rule  only  applies  io  cases 
where  the  relation  of  mortgagor  and  mortgagee  actually  and 
formally  exists;  that  where  the  debtor  has  only  an  equitable  title 
to  his  homestead  by  virtue  of  a  contract  of  purchase,  the  vendor 
holding  the  legal  title  to  secure  the  payment  of  the  purchase 
price,  ate  rule  cannot  apply,  for  in  such  case  the  creditor  has 
file  right  to  levy  on  the  unexempt  part  of  the  land,  and  compel 
the  homestead  claimant  to  contribute  his  pro  rata  share  of  the 
amount  necessary  to  pay  the  balance  of  the  purchase  price  due. 
This  daim,  in  its  last  analysis,  is  to  the  effect  that  equity  will 
protect  the  homestead  right  where  the  legal  title  is  in  the  debtor, 
subject  to  a  mortgage  lien  for  the  purchase  price,  by  first  ap- 
plying the  nonexempt  part  of  his  land  to  the  payment  of  the 
hen;  but,  if  he  has  only  an  equitable  title,  and  tiie  legal  title 
is  held  by  the  vendor  to  secure  a  lien  for  the  purchase  price, 
equity  vrill  not  so  protect  his  homestead  rights.  And  yet  the 
protection  of  the  homestead  in  the  latter  case  is  quite  as  much 
within  the  spirit  and  pohcy  of  the  homestead  law  as  the  former. 
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for,  as  happily  expressed  by  Justice  Cornell,  ''the  law  originated 
in  the  wise  and  humane  policy  of  securing  to  the  citizen,  against 
all  the  misfortunes  and  uncertainties  of  life,  the  benefits  of  a 
home,  not  in  the  interest  of  himself,  or,  if  a  married  man,  of 
himself  and  family  alone,  but  likewise  in  the  interest  of  the 
state,  whose  welfare  and  ^^  prosperity  so  largely  depend  upon 
the  growth  and  cultivation  among  its  citizens  of  feelings  of 
personal  independence,  together  with  love  of  country  and  kin- 
dred sentiments  that  find  their  deepest  root  and  best  nourish- 
ment where  the  home  life  is  spent  and  en  joyed'' :  Ferguson  v. 
Kumler.  27  Minn.  156,  169,  6  N.  W.  619. 

Equity  looks  to  the.  essential  nature,  of  a  transaction,  and 
disregards  the  forms  in  which  it  is  cast  And  we  hold  that 
the  respective  rights  of  the  debtor  and  his  creditors  with  refer- 
ence to  the  land  transferred  to  the  defendant  in  this  case  were 
essentially  the  same  as  they  would  have  been  if  the  land  had 
been  deeded  to  him,  and  he  had  given  a  mortgage  to  secure  the 
unpaid  purchase  price.  It  follows  that  this  case  falls  within 
the  rule  of  Baldwin  v,  Eogers,  28  Minn.  644,  11  N.  W.  77,  and 
that  the  conclusions  of  law  of  the  referee  were  not  justified  by 
the  facts  of  the  case,  and  that  the  court  rightly  granted  a  new 
trial. 

Order  affirmed. 


A  Homestead  may  be  claimed  in  land  held  under  a  eontraet  of  ipvr- 
chase:  Alexander  v,  Jackson,  92  Cal.  614,  27  Anu  St.  Bep.  158,  28 
P&e.  598;  Lessell  ▼•  Goodman,  97  Iowa,  681,  69  Am.  St.  Bep.  432,  66 
N.  W.  917. 

The  Transfer  of  a  Homestead  cannot  ordinarily  be  fraudulent  as  to 
the  grantor's  creditors,  for  they  have  no  right  to  complain  of  deal- 
ings with  property  which  the  law  does  not  allow  them  to  apply  to 
their  claims:  First  Nat.  Bank  y.  Browne,- 128  Ala.  557,  86  Am.  St 
Bep.  156,  29  Sonth.  552;  Morrow  v.  Bailey,  109  Ky.  859,  95  An.  St 
Bep.  382,  59  S.  W.  2;  Eagle  ▼.  AmyUe,  126  Mich.  612,  86  K.  W.  1U1» 
86  Am«  St  Bepb  562^  and  cases  cited  in  the  eroas-ref eranM  note  tktft- 
to. 
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JOHNSON  ▼.  CHADBOUBN  FINANCE  COMPANY. 

[89  Minn.  310,  94  N.  W.  874.] 

mil  JLBiSPEBS^  Who  are< — ^The  proprietor  of  an  establisliment 
who  adyertises  and  represents  to  hia  gaests  that  he  is  keeping  a 
'hotel  or  inn,  by  means  of  signs  npon  the  outside  of  the  building, 
posts  notices  In  the  rooms  as  an  innkeeper,  and  advertises  that  there 
Is  a  eaf6  in  connection  with  his  sleeping  apartments,  cannot  avoid 
his  duties  and  responsibilities  as  innkeeper  by  showing  that  the  eaf 6 
in  the  same  building  is  owned  and  operated  by  other  persons  and  that 
he  has  no  hand  in  its  management,     (p.  674.) 

imiKEBPEBS  are  Prima  Fade  Liable  for  Goods  lK>8t  by  Fire, 
bat  may  discharge  themselves  from  such  liability  by  showing  that 
the  loes  happened  from  an  irresistable  force  or  an  unavoidal)le  ac- 
cident^ each  as  by  the  fire  originating  upon  premises  over  which  thoy 
had  no  control  and  without  fault  or  negligence  on  their  part.  (p. 
576.)  

INNKEEPERS — ^Burden  of  Proof. — ^Where  goods  of  a  guest 
are  lost  by  fire  while  in  the  inn,  the  burden  of  proof  is  not  on  him 
to  show  that  the  innkeeper  was  negligent,    (p.  676.) 

Harrison  B.  Fryberger,  for  the  appellant 

Wadsworih  &  Wadsworfh,  for  the  respondent* 

• 

•*^  COLLINS,  J.  The  defendant  in  this  action,  a  corpora* 
tion,  was  the  proprietor  of  what  was  known  as  the  *'Hotel  Ven- 
dome,''  in  the  ci^  of  Minneapolis.  The  plaintiff  and  his  wife^ 
residents  of  Morris,  in  this  state,  while  on  their  way  to  Florida, 
stopped  for  a  few  days  at  the  Vendome,  making  preparations 
for  their  journey.  They  were  undoubtedly  transients,  and  were 
in  this  building  when  a  fire  occurred,  February  7,  1902.  They 
lost  a  quantity  of  personal  property,  such  as  wearing  apparel  and 
ornaments^  and  brought  this  action  to  recover  the  value  of  the 
same. 

There  was  a  general  verdict  for  defendant,  and  the  jury  also 
answered  three  questions  submitted  to  them  by  the  court  By 
these  answers  they  found  that  the  defendant  was  not  guilty  of 
negligence  by  reason  of  its  failure  to  remove  or  cause  to  be 
remoYed  the  plaintiff's  property  from  the  building  at  the  time 
of  ihe  fire.  **•  They  also  found  that  the  plaintiff  was  not  guilty 
of  n^ligence  contributing  to  the  loss  by  reason  of  his  failure  to 
lemove  the  goods  f ron^  his  room,  while  the  third  answer  re- 
lated to  the  value  o£  the  goods.  Thereafter  the  plaintiff,  upon 
a  settled  ease,  made  a  motion  for  judgment  notwithstanding  the 
verdict^  or  for  a  new  triaL  This  motion  being  denied,  plaintiff 
appealed. 
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The  complaint  alleged  that  the  defendant  was  a  hotel  or  inn 
keeper^  and  also  that  the  goods  were  lost  through  its  negligence. 
The  answer  denied  that  the  establishment  in  question  was  a 
hotel  or  inn,  and  thereby  the  burden  of  proof  was  cast  upon  the 
plaintiff  to  show^  by  competent  testimony^  that  the  defendant  was 
such  a  proprietor,  as  alleged  in  the  complaint  Upon  the  testi- 
mony tiie  court  below  charged  the  jury  that  the  establishment 
was  not  a  hotel  or  an  inn,  within  the  meaning  of  the  law,  and 
that  the  defendant  was  not  a  hotel  or  an  innkeeper.  The  view 
taken  by  the  trial  court  seems  to  have  been  that  the  establish- 
ment was  shown  to  be  nothing  but  a  lodging-house,  and  then 
the  rule  was  applied  governing  common  lodging-house  keepers 
—in  effect,  that  the  plaintiff  could  not  recover  unless  the  de- 
fendant failed  to  exercise  ordinary  care  at  the  time  of  the  fire, 
and  was  thus  guilty  of  negligence  by  reason  of  which  the  goods 
were  lost.  In  instructing  the  jury  upon  the  subject  of  de- 
fendant's negligence,  the  trial  court  also  charged  that  the  1mr> 
den  of  proof  was  upon  the  plaintiff  to  show  that  the  defendant 
was  negligent. 

1.  The  first  question  which  we  wish  to  consider  grows  out  of 
the  fact  that  the  codrt  charged  the  jury  that  Ihe  building  in 
question  was  not  a  hotel  or  an  inn,  and  that  the  defendant  was 
not  a  hotel  or  an  inn  keeper.  The  facts  in  relation  to  the  char* 
acter  of  the  establishment  were  undisputed.  The  building  was 
originally  fitted  up  for  ofSces  in  the  upper  stories,  with  stores 
upon  the  groxmd  floor.  One  of  these  stores  had  been  used 
as  a  restaurant,  the  proprietors  being  Began  Brothers.  Tha  de» 
•f endant  finally  converted  the  upper  stories  of  the  building  into 
firstrclass  sleeping  apartments.  The  ofSce  was  upon  the  ground 
floor  in  one  of  the  storerooms  before  mentioned.  The  business 
was  conducted,  concededly,  as  is  the  business  in  any  large,  first- 
class  hotel,  except  that  the  defendant  itself  did  not  furnish 
meals  for  the  guests.  It  had  ^^  no  dining-room  or  caf4  A 
door  opened  from  the  general  entrance  or  hallway  inlo  the 
restaurant  or  caf6  before  mentioned,  but  the  defendant  had 
nothing  to  do  with  the  management  or  operation  of  the  caf& 

The  establishment  did  not  come  within  the  definition  some- 
times given  to  the  term  'Tiotel'*  or  "inn,*'  and  yet  it  answered 
the  description  of  Petersdorf ,  who,  in  his  Abridgment,  says  that 
an  inn  is  a  house  for  the  reception  and  entertainment  of  all 
comers  for  gain.  That  the  Yendome  received  and  entertained 
all  comers,  to  the  extent  of  supplying  them  with  rooms,  for 
compensation^  is  not  disputed.    Justice  Best  describes  an  inn 
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as  a  house,  the  owner  of  which  holds  out  that  he  will  receive 
all  travelers  and  sojourners  who  are  willing  to  pay  a  price  ade- 
quate to  the  sort  of  accommodation  provided,  and  who  come 
in  a  state  in  which  they  are  fit  to  be  received.  Other  writers 
have  defined  an  inn  as  a  house  where  a  traveler  is  famished  with 
everything  he  has  occasion  for  while  on  his  way,  and  that  in  an 
inn  there  must  be  provision  for  the  essential  needs  of  a  traveler 
upon  his  journey — ^lodging  as  well  as  food.  An  inn  has  often 
been  defined  as  a  place  for  the  lodging  and  entertainment  of 
travelers  and  passengers,  their  horses  and  attendants,  for  a  rea- 
sonable compensation.  There  is  no  doubt  that  circumstances 
and  changes  in  modes  of  life  and  innovations  in  methods  of 
traveling  have  very  much  affected  and  qualified  the  character 
of  hotels  and  inns,  and  consequently  the  definitions  thereof,  of 
fifty  years  ago.  At  that  time  an  inn  was  a  house  where  the  en- 
tertainment was  for  both  man  and  beast — ^f or  one  quite  as  much 
as  for  the  other.  In  these  days  very  few  people  travel  with 
horses,  and  the  old  hostelries  have  almost  entirely  disappeared. 
Few  hotel-keepers  in  the  state,  in  places  of  any  size,  have  bams 
of  their  own  in  connection  with  their  hotels. 

With  these  changes  in  the  way;  of  the  traveling  public,  and 
innovations  in  hotel-keeping^  the  definitions  which  have  hereto- 
fore prevailed  must  also  be  changed  and  modified.    In  many 
cities  all  of  the  first-class  places  for  entertainment  of  travelers 
are  conducted  upon  the  European  plan  solely — ^the  rooms  being 
furnished  and  rented,  and  the  guests  permitted  to  dine  where 
they  please— **•  or  are  kept  upon  both  European  and  American 
plans.    Usually  there  is  a  caf6  owned  and  operated  by  the  hotel 
proprietor,  but,  as  stated,  in  this  particular  instance  there  was 
none.    Just  what  should  be  held  if  a  case  presented  itself  where 
there  was  no  caf6  or  restaurant  in  connection  with  such  an  es- 
tablishment, we  are  not  prepared  to  say;  but  here  there  was  a 
caffc  in  the  buildings-access  thereto  being  afforded  from  the  of- 
fice and  sleeping  apartments-  without  going  out  of  doors — ^and 
it  was  shown  by  the  testimony  that  on  the  letter-heads  fur- 
nished by  the  defendant  to  the  guests  of  its  house  it  was  stated 
that  there  was  a  **first-clas8  caf6  in  connection;  popular  prices/' 
And  it  is  not  disputed  that  the  Began  Brothers*  caf 6  was  referred 
to  in  this  advertisemait.    The  building  itself  was  a  hotel,  ac- 
cording to  large  signs  upon  the  outside  thereof — ^three  or  more 
in  number — ^announdng  it  as  the  "Hotel  Vendome"  and  as  an 
•European  Hotel**    It  also  appeared  from  the  proofs  that  the 
defendant  had  availed  itself  of  the  innkeeper  s  law  (Gten.  Stats. 
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1894,  sec.  7997  et  seq.),  by  posting  notices  in  each  room,  whereby 
the  proprietor  attempted  to  restrict  its  liability  to  the  occnpanti 
of  the  rooms  in  case  of  loss  of  property.  If  the  establishment 
was  not  a  hotel  or  inn,  it  was  masquerading  as  one;  and  we  are 
of  the  opinion  that  the  proprietor  would  have  promptly  re- 
sented a  charge  made,  before  the  fire,  that  it  was  nothing  but 
a  lodging-house. 

Upon  the  ground  of  public  policy,  we  think  it  must  be  held 
that  where  the  proprietor  of  such  an  establishment  as  this  was 
advertises  and  represents  to  his  guests  that  he  is  keeping  a  hotel 
or  inn — a  public  place  for  the  entertainment  of  transient  guests 
— by  means  of  signs  upon  the  outside  of  the  building,  posts 
notices  in  the  rooms  as  an  innkeeper,  and  advertises  and  rep- 
resents that  there  is  a  caf6  in  connection  with  his  sleeping  apart- 
ments, thus  representing  to  them  that  he  furnishes  not  only 
rooms,  but  meals,  he  must  be  bound  thereby,  and  cannot  avoid  his 
duties  and  responsibilities  as  a  hotel  or  an  inn  keeper  by  simply 
showing  that  tiie  cafe  in  the  same  building  is  owned  and  operated 
by  other  persons,  and  that  he  has  no  hand  or  voice  in  its  man- 
agement. 

2.  The  second  question  in  this  case,  of  importance,  is  as  to 
the  '^*  extent  of  an  innkeeper's  liability.  That  he  has  been 
held  to  very  stringent,  unyielding  rule  in  this  respect  is  man* 
ifest  from  an  examination  of  the  cases.  The  policy  of  the  law 
has  been  to  render  him  liable  to  the  same  extent  as  a  common 
carrier  of  goods  for  hire,  although  there  has  been  much  doubt 
expressed  as  to  tiiis  extraordinary  responsibility  in  some  cases. 
That  the  law  requiries  of  him  extraordinary  dfligenoe  in  many 
respects — such  as  the  care  of  his  guests'  baggage  or  other  prop- 
erty which  has  been  confided  to  his  actual  custody — ^there  can 
be  no  doubt 

In  the  case  of  Lusk  v.  Belote,  22  Minn.  468,  the  common-law 
rule  was  adopted,  and  it  was  hdd  that  a  landlord  is  responsible 
for  the  loss  in  his  inn  of  the  goods  of  a  traveler  who  is  his 
guest,  except  when  such  loss  arises  from  the  negligence  of  the 
guest,  or  the  act  of  Gk>d  or  of  the  public  enemy.  Thercf  the 
guest's  goods  had  been  stolen  from  his  room.  It  must  be  ad- 
mitted that  there  has  been  a  strong  indisposition  upon  the  part 
of  courts  to  admit  of  any  relaxation,  just  or  unjust,  of  this 
rule,  and  it  has  been  applied  to  all  classes  of  public  hotels.  In 
Edwards  on  Bailments,  section  462,  it  is  stated  as  a  reason  for  so 
stringent  a  rule  that  it  was  established  in  a  period  when  iheft 
and  robbery  were  quite  frequent,  and  innkeepers  were  thought 
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to  have  many  opportimities^  and  some  temptations^  to  combine 
and  connive  with  ruffians  and  others  in  the  plunder  of  strangers^ 
and  that  it  has  been  continued  in  more  modem  times  on  the 
ground  of  public  utility  and  convenience.  In  two  cases  the 
reason  for  the  continuance  of  such  a  doctrine  has  been  dis* 
cussed  with  great  vigor^  and,  under  the  circumstances  there  ap* 
pearing,  not  improperly :  Hulett  v.  Swift,  33  N.  Y.  671,  88  Am. 
Dec.  405;  Wilkins  v.  Earle,  44  N.  Y.  172,  4  Am.  Eep.  665. 
But  the  fact  is  that,  in  nearly  all  of  the  cases  supporting  tike  doc- 
trine  of  absolute  liability,  unexplained  thefts  or  losses  of  prop- 
erty were  involved.  No  distinction  was  made  between  goods 
stolen,  and  goods  destroyed  by  fire  for  which  the  landlord  wa» 
in  no  manner  responsible.  That  there  might  be  a  well-de*^ 
fined  distinction  does  not  seem  to  have  been  thought  of. 

But  it  must  be  admitted  that  the  logical  consequence  of  the 
strict  rule  is  that  no  discrimination  can  be  made  between  losses 
M^  arising  from  thefts  by  other  guests,  or  by  servants,  and 
those  whidi  result  from  such  an  entirely  distinct  cause  as  an 
accidental  fire.  However,  in  a  number  of  states  there  has  been 
a  departure,  and  there  has  been  adopted  what  is  called  the  ''rule 
of  prima  facie  liability,''  and  there  are  also  decisions  in  England 
to  the  same  e£Fcct.  The  doctrine  is  thus  stated  in  16  Ajnerican 
and  English  Encyclopedia  of  Law,  second  edition,  636:  ''An 
innkeeper  is  prima  fade  liable  for  the  loss  of  goods  in  his  charge,, 
but  may  discharge  himself  by  showing  that  it  happened  by 
irresistible  forces,  though  not  tiie  act  of  Ood  or  a  public  enemy, 
or  by  inevitable  accident,  or  otherwise,  without  fault  or  negli* 
gence  on  his  part'';  a  number  of  cases  being  cited  in  support 
thereof.  Cutler  v.  Bonney,  30  Mich.  269,  18  Am.  Rep.  127,  and 
Merritt  v.  Claghom,  23  Vt  177,  are  very  strong  opinions  in 
support  of  this  rule,  and  in  them  the  subject  is  discussed  with 
much  force  and  ability.  Vance  v.  Throckmorton,  6  Bush  (Ky.), 
41,  96  Am.  Dec.  327,  is  also  a  strong  case  in  support  of  this  view. 
See,  also,  cases  cited  in  note  to  16  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  538. 

Conceding  that  the  rigorous  rule  before  stated  was  just  and 
necessary  in  its  day,  there  never  was  any  reason  or  foundation 
for  it  in  cases  where  the  loss  was  occasioned  by  an  accidental 
fire,  for  which  the  landlord  was  not  responsible,  and  when  no 
negligence  in  connection  therewith  could  be  attributed  to  him. 
In  the  present  case  the  fire  originated  upon  premises  not  oc- 
cupied by  the  defendant,  and  over  which  it  had  no  control,  aU 
though  in  the  same  building.    From  the  record,  it  does  not  ap« 
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pear  that  the  fire  spread  into  that  part  of  the  huilding  occupied 
by  the  defendant  through  its  negligence;  and^  as  before  stated, 
the  jury  found,  in  answer  to  a  special  question,  that  the  defend- 
ant was  not  negligent  in  any  manner  which  contributed  to  ilie 
loss.  With  these  conflicting  rules  in  respect  to  the  liability  o£ 
the  proprietor  of  a  hotel  or  inn,  we  are  justified  in  stating  one 
to  govern  this  case  which  is  more  just  and  sensible  than  the 
common-law  doctrine,  before  referred  to;  but  we  are  not  quite 
willing  to  go  to  the  extent  that  some  of  the  courts  have,  and 
absolve  the  landlord  from  all  liability  in  case  of  loss  through 
thefts  if  he  can  show  that  they  were  unavoidable  accidents,  or 
were  otherwise  committed  witiiout  fault  or  negligence  on  his 
part.  We  do  not  think  that  the  landlord  of  a  public  **®  hotel 
or  inn  should  in  every  case  of  loss  be  held  responsible  to  the 
same  extent  as  a  common  carrier,  and  that  under  some  drcum.- 
fitances  they  do  not  stand  upon  precisely  the  same  footing.  Pub* 
lie  policy  does  not  require  it,  nor  is  such  a  doctrine  reasonable. 

We  therefore  adopt  what  is  known  as  the  ''rule  of  prima 
facie  liability.''  All  losses  of  property  incurred  by  guests  at  a 
public  hotel  or  inn  by  fire  are  prima  facie  due  to  the  negligence 
of  the  proprietor,  but  he  may  discharge  or  relieve  himself  from 
liability  by  showing  that  the  loss  happened  by  an  irresistible  force 
or  unavoidable  accident^  such  as  a  fire  originating  upon  premises 
over  which  he  had  no  control,  without  fault  or  negligence  on  hi^ 
part.  This  doctrine  does  not  infringe  upon  the  common-law 
rule,  which  makes  him  responsible  for  all  thefts  from  within 
his  house,  or  unexplained,  whether  committed  by  guests,  sery- 
ants,  or  strangers,  upon  the  general  principle  that  an  innkeeper 
guarantees  the  good  behaviour  of  all  who  may  be  under  his  roof 
— particularly  his  servants.  The  doctrine  which  we  adopt,  and 
which  must  control  this  case,  is  that  an  action  cannot  be  main« 
tained  against  a  hotel  or  inn  keeper  by  a  guest  to  recover  for 
property  lost  by  fire  which  was  occasioned  by  imavoidable  casu- 
alty or  superior  force,  and  without  any  negligence  on  the  part 
of  the  innkeeper  or  his  servants.  A  landlord  is  not  liable  for  a 
loss  by  fire  happening  through  a  cause  beyond  his  oontroL  He 
must  be  reasonably  diligent  under  the  circumstances  known  to 
exist  after  the  fire  breaks  out^  but  it  is  not  necessary  that  he 
iihould  be  extremely  vigilant  or  cautious. 

This  rule  is  more  in  accordance  with  our  views  of  justice,  and 
will,  we  believe,  commend  itself  to  all.  As  before  stated,  the 
jury  found  that  there  was  no  negligence  on  the  part  of  either 
plaintiff  or  defendant    If  this  cause  had  been  properly  sub* 
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initted  to  the  jury,  and  the  jury  had  been  instructed  along 
the  lines  herein  indicated,  judgment  could  properly  have  been 
ordered  for  the  defendant,  but  such  was  not  the  case.  The  trial 
court  was  in  error  not  only  as  to  the  nature  of  the  establishment 
kept  by  the  defendant,  but  it  also  charged  that  the  burden  of 
proof  was  upon  the  plaintiff  to  show  that  the  defendant  was 
negligent.  Such  is  not  the  rule,  under  the  doctrine  of  prima 
facie  liability,  herein  indorsed. 

***  3.  The  question  of  the  extent  of  defendant's  liability 
(that  is,  for  what  goods  the  plaintiff  may  recover)  is  not  before 
us.  It  does  not  seem  to  have  been  in  controversy  in  the  court 
below,  for,  without  objection,  the  jury  was  permitted  to  find  the 
value  of  all  the  goods  lost  by  plaintiff.  By  not  discussing  this 
^estion  we  do  not  want  to  be  understood  as  indorsing  this  view. 
That  question  can  be  considered  after  it  has  been  passed  upon 
by  the  court  below. 

Order  reversed  and  new  trial  granted. 


THB  UABILITT  OF  ZimKESPEBS  FOB  INJUBY  TO,  OB  LOSS 
OF,  THB  FBOPEBTT  OF  THEIB  OTTESTB.* 

L    Katnre  of  tlie  Uabillty. 

a.  Insurers. 

b.  Liable  for  KegUgeneo. 

c    Most  Sliow  Circmnstances  of  IioSBi 
d*    Goods  Subject  to  Deterioration, 
e.    Liability  for  Loss  from  Fire. 

XL    Belation  of  tbe  Ouest  and  Innkeeper  must  Exist 

a.  In  <l6iieraL 

b.  Difference  Between  Boarders  and  Onasts. 

SL    Wben  the  liability  Attaches  and  Ends. 

a.  As  soon  as  Intrusted  to  His  Oare. 

b.  When  GK>ods  are  Infra  Hospitium. 
fr    When  Leaving  the  Hotel. 

d*    Liability  for  Goods  Left  After  Guest's  Departnra^ 

1.  Merely  as  Bailee. 

2.  Has  Beasonable  Time  to  Bemoye  GoodSL 
8.    Effect  of  Intention  to  Betnm. 

4.    Character  of  the  Property. 

IV*    For  What  Goods  liable. 

a.  Opposing  Views. 

b.  money. 

e.    Goods  for  sale  or  Show. 

V.    Fewer  to  Make  Beasonable  Begulations  and  Limit  UaUUIgf* 

a.  Guest  Must  Comply  Thettewith. 

b.  limiting  Liability  by  Statute. 

'"XCFSBBNCtS  TO  MOMOGRAPHIO  KOTlft 

Xstmt  Of  innkeeper*'  liability,  when  it  begins  And  ends:  7  Am.  Dee.  411 
For  whftt  goodj  innkeepers  are  liable:  69  Am.  Dec.  229. 
KegUnnee  of  fnest  barrlnir  action  for  robbery:  41  Am.  Bep.  777. 
liMiiuty  of  innkeepers  for  baggage:  *J0  Am.  St  Kep.  888;  U  Am.  B«p.  WL 
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1.    Katore  of  sndi  Statntea. 
8L    To  be  Strictly  Odnstrned* 

A.  Posting  of  Kotlee. 

B.  EstabUflbing  Safe  Flaoe. 

O.    Wbat  OoodB  Tbej  Bmbraoib 

VI,    Def  ensee  to  tbe  AetloiL 

a»    Oontribntory  Kegligenee. 

1.  Generally. 

2.  FaUnxie  to  Lock  Uie  Door. 
S.    Intozieation. 

t.    Illegality. 

1.  Lack  of  Uoense  by  Landlord. 

2.  Illegal  Acts  of  the  Onest. 

e.    Chiest  Taking  EzdnslTe  Control  of  Goodi^  oir  DepodUnf 

Them  with  Other  Quest, 
d.    Want  of  Authority  in  Oenvaat 

Vn.  Katore  of  Uie  Action. 

VTCL  Htesnre  of  Damages. 

CC  Liability  to  Boarders. 

Z.  Liability  of  Bestanrantkeepen. 

L    Katmre  of  the  Liability. 

a^  Lumrers. — The  anthorities  are  by  no  means  bannoniovs  la 
deflning  the  liability  of  an  innkeeper  for  tbe  loM  of,  or  injniy  to^ 
tbe  property  of  his  gnests,  and  three  distinct  views  have  been  taken 
in  this  connection.  The  doctrine  which  is  the  strongest  nnmericsUy 
is  the  one  regarding  the  innkeeper  as  an  insurer  of  the  property  of 
his  guests,  and  liable  therefor  unless  the  loss  or  injury  was  caused 
by  an  act  of  God,  or  a  public  enemy,  or  by  the  fault,  direct  or 
implied  of  the  guest:  Mateer  ▼.  Brown,  1  CaL  221,  52  Am.  Dec  303; 
Pinkerton  y.  Woodward,  33  Cal.  557,  91  Am.  Dec  657;  Murray  ▼. 
Marshall,  9  Colo.  432,  59  Anu  Bep.  152,  13  Pac.  589;  O'Brien  ▼. 
Yarn,  22  Fla.  627,  12  Am.  St.  Bep.  219,  1  South.  137;  Coekerj  ▼. 
Nagle,  83  Ga.  696,  20  Am.  St.  Bep.  333,  10  S.  E.  491;  Weiseager  ▼. 
Taylor,  64  Ky.  (1  Bush)  275,  89  Am.  Dec.  626;  Shaw  ▼.  Berry,  31 
Me.  478,  52  Am.  Dec.  628;  Korcroes  y.  Korcross,  53  Me.  163;  Mason 
▼.  Thompftou,  26  Mass.  (9  Pick.)  280,  20  Am.  Dec  471;  Lnsk  ▼. 
Belote,  22  Minn.  468;  Olson  y.  Grossman,  81  Minn.  222,  17  K.  W. 
375;  Sibley  y.  Aldrich,  33  K.  H.  553,  66  Am.  Dec.  745;  Bamaley  ▼. 
Leiand,  43  N.  Y.  539,  3  Am.  Bep.  728;  Wilkins  ▼.  Earle,  44  N.  Y.  172, 
4  Am.  Bep.  655;  Wies  y.  Hoffman  House,  28  Misc.  Bep.  225,  59  K.  Y. 
Supp.  88;  Neal  y.  Wilcox,  49  N.  G.  (4  Jones)  146,  67  Am.  Dec  266; 
Hou6cr  Y.  TuUy,  62  Pa.  St.  92,  1  Am.  Bep.  390;  Manning  y.  Wells, 
28  Tenn.  (9  Humph.)  746,  51  Am.  Dec.  688;  Morgan  y.  BaYoy,  6  Hurl. 
&  K.  265,  30  L.  J.  Ex.  131;  Biehmond  y.  Smith,  2  Man.  A  B.  235,  8 
Bam.  ft  G.  9.    And  see  Minton  y.  Gourtney,  2  K.  G.  (1  Hayw.)  40. 

The  reasons  for  the  establishment  of  this  rule  are  clearly  set  forth 
in  Hulett  Y.  Swift,  33  N.  Y.  571,  88  Am.  Dec.  405,  alBrming  tf  Barb» 
230,  in  the  following  language:  "This  custom,  like  that  in  the  kia* 
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dred  ease  of  the  eommon  carrier,  had  its  origin  in  considerations  of 
public  policy.    It  was  essential  in  the  interests  of  the  realm  thafc 
every  facility  qhonld  be  famished  for  secnre  and  convenient  inter- 
course between  different  portions  of  the  kingdom.    The  safeguards^ 
of  irhich  the  law  gave  assurance  to  the  wayfarer,  were  akin  to  thosft 
which  invested  each  English  home  with  th^  legal  security  of  a  castle 
Tlia  traveler  was  peculiarly  exposed  to  depredation  and  fraud;  he 
was  compelled  to  repose  confidence  in  a  host,  who  was  subject  to 
constant  temptation,  and  favored  with  peculiar  opportunities,  if  he 
chose  to  betray  his  trust.    The  innkeeper  was  at  liberty  to  fix  hi» 
own  compensation,  and  enforce  summary  payment;  his  lien,  then,  as 
now,  fastened  upon  the  goods  of  his  guest  from  the  time  they  came  to- 
his  custody.    The  care  of  the  property  was  usually  committed  to* 
servants,  over  whom  the  guest  had  no  control,  and  who  had  no  in- 
terest in  its  preservation,  unless  their  employer  was  held  responsible 
for  its  safety.    In  ease  of  depredation  by  collusion,  or  of  injury  or 
destruction,  by  ne^ect,  the  stranger  would,  of  necessity,  be  at  every 
possible  disadvantage;  he  would  be  without  the  means  either  of  prov- 
ing guilt  or  of  detecting  it.    The  witnesses  to  whom  he  must  resort 
for  information,  if  not  accessories  to  the  injury,  would,  ordinarily^ 
be  in  the  interest  of  the  innkeeper.    The  sufferer  would  be  deprived,. 
by  the  very  wrong  of  which  he  complained,  of  the  means  of  remainiuf^ 
to  ascertain  and  enforce  his  rights,  and  redress  would  be  wellnighH 
hopeless,  but  for  the  rule  of  law  casting  the  loss  on  the  party  Mr- 
trusted  with  the  custody  of  the  property,  and  paid  for  keeping  it 
•af  ely. 

''The  considerations  of  public  policy  in  which  the  rule  had  its 
origin  forbid  any  relaxation  of  its  rigor.  The  number  of  traveler* 
was  few,  when  this  custom  was  established  for  their  protection.  Th» 
growth  of  commerce  and  increased  facilities  of  communication  havei 
so  multiplied  the  class  for  whose  security  it  was  designed,  that  its 
abrogation  would  be  the  removal  of  a  safegaard  against  fraud,  iii> 
which  almost  every  citizen  has  an  immediate  interest.  The  rule  i» 
in  the  highest  degree  remedial.  No  public  interest  would  be  pro«- 
noted  by  changing  the  legal  effect  of  the  implied  contx«ct  between* 
the  host  and  the  guest,  and  relieving  the  former  from  his  common-law 
liability.^'  ^ 

The  innkeeper  is  liable  without  actual  fault  or  neglect  on  his  part^ 
which  is  presumed  and  need  not  be  proved;  and  the  fact  that  he  was 
not  negligent  on  his  part,  but  actually  diligent  in  attempting  to  pre- 
serve the  property  of  his  gaests,  is  no  bar  to  an  action  for  their  lossr 
Shaw  V.  Berry,  31  Me.  478,  52  Am.  Dec.  628;  Pettigrew  v.  Bamum,. 

11  Md.  434,  69  Am.  Dec.  212;  Burrows  ▼.  Trieber,  21  Md.  320,  83  Am. 
Dee!  690;  Carter  v.  Hobbs,  12  Mich.  52,  83  Am.  Dec.  762;  Batterson 
T.  Yogel,  10  Mo.  App.  235;  Gheesebrough  v.  Taylor,  12  Abb.  Pr.  227; 
Willard  v.  Beinhardt,  2  E.  D.  Smith,  148;  Van  Wyck  v.  Howard, 

12  How.  Pr.  147;  Fowler  v.  Dorlon,  24  Barb.  384;  Shults  v.  Wall,  134 
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Pa.  St.  262,  19  Am.  St.  Bep.  686,  19  Atl  742;  Jalie  ▼.  Cardmal,  35 
Wis.  118. 

The  burden  of  proving  that  the  loss  of  the  goods  was  due  to  the 
negligence  of  the  guest  himself,  of  a  companion  of  his,  or  an  act  of 
irresistible  force,  is  on  the  innkeeper:  Dunbier  ▼.  Day,  12  Neb.  596, 
41  Am.  Bep.  772,  12  N.  W.   109. 

In  Treiber  ▼.  Burrows,  27  Md.  130,  it  was  held  that  as  to  i>aggage, 
an  innkeeper  etood  on  the  same  footing  as  a  carrier  of  passengen. 
That  his  liability,  though  not  precisely  the  same,  is  analogous  to 
that  of  a  common  carrier,  see  Batterson  y.  Vogel,  10  Mo.  App.  235. 

b.  Liable  for  Negligence. — The  second  view  is  that  he  is  prima 
facie  liable  for  the  loss  of  goods  in  his  charge;  but  he  may  reliero 
himself  from  this  liability  by  showing  that  they  were  not  lost  by 
his  negligence  or  default,  the  burden  of  proof  in  such  case  being 
on  him:  Metcalf  y.  Hess,  14  111.  129;  Johnson  y.  Bichardson,  17  DL 
302,  63  Am.  Dec,  369;  Eden  v.  Drey,  75  111.  App.  102;  Hulbert  v. 
Hartman,  79  HI.  App.  289;  Hill  v.  Owen,  5  Blatchf.  (Ind.)  323,  35 
Am.  Dec.  124;  Laird  y.  Eichold,  10  Ind.  212,  71  Am.  Dec.  323;  Baker 
y.  Dessauer,  49  Ind.  28;  Bowell  v.  De  Wald,  2  Ind.  App.  303,  50 
Am.  St.  Bep.  240,  28  N.  E.  430;  Newson  v.  Axon,  1  McCord  (S.  C), 
509,  10  Am.  Dec.  685;  Howth  v.  Franklin,  20  Tex.  798,  73  Am. 
Dec.  218;  Dawson  v.  Chamney,  D.  &  M,  348,  5  N.  B.  164. 

Metcalf  V.  Hess,  14  111.  129,  and  Hill  v.  Owen,  6  Blackf.  (Ind.) 
323,   35   Am.   Dec   124,   which   established   this   doctrine   in   Hlinois 
and  Indiana,  were  cases  dealing  with  the  liability  of  an  innkeeper 
for  the  death  of  a  horse,  in  the  former  of  which  it  was  said:  "It  is 
n  harsh  rule  which   makes  a  person  in  any  case  responsible  for  a 
loss  which  has  occurred  without  any  fault  of  his,  and  it  can  only  be 
justified  upon  grounds  of  public  policy,  and  in  consideration  of  the 
numerous  opportunities  afforded  by  the  nature  of  his  business,  for 
fraudulent   combination   and   clandestine   dealing,   to  the   injury  of 
the  owner  of  the  property.     The  rule  ought  not  to  be  extended  be- 
yond the  reason  in  which  it  originated.    An  innkeeper  can  have  no 
motive  to  destroy  the  animal  of  his  guest,  and  there  is  not  the  same 
reason  for  holding  him  responsible,  at  all  events,  for  such  a  loss, 
4UI  there  would  be  a  common  carrier,  or  even  an  innkeeper,  for  the 
loss  of  goods  which  had  disappeared  from  his  possession;  because, 
in  the  latter  case,  he  may  have  converted  the  goods  to  his  own  use, 
while  in  the  former    he  would  gain  nothing  by  the  death  of  the 
AnimaL**    The  rule,  however,  is  not  confined  to  the  loss  of  animals, 
but  extends  to  the  other  personal  property  of  the  guest. 

e.    Moat  Show  drcamstances  of  laoas. — ^The  third  view,  in  reality 

an  offshoot  of  the  one  just  discussed,  is  that  the  innkeeper  is  dia- 

charged  by  showing  how  the  accident  happened;    that  it  occurred 

by  inevitable  accident  or  irresistible  force,  although  the  aeeid«Bt 

>  might  not  amount  to  what  ia  known  aa  an  act  of  God,  and  tha  fovae 
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might  not  be  the  power  of  a  common  enemj:  Merritt  ▼•  Claghonr^ 
S3  Vt.  177.  In  MeDaniele  ▼.  Bobin&on,  26  Yt.  316,  62  Am.  Dee.  574, 
Chief  Justice  Bedfield  said:  ''I  do  not  think  a  jury  could  be  allowed 
to  exonerate  an  innkeeper  from  the  loss  of  the  goods  of  his  guest 
upon  presumption  merely,  or  indeed  without  proof  of  some  of  the 
eirenmetanees  ordinarily  attending  the  breaking  of  a  house  securely 
fastened.  It  is  the  distinctive  peculiarity  of  this  species  of  bail- 
ment that  the  host  is  prima  facie  holden  for  the  restitution  of  the 
goods  of  his  guests.  And  to  make  this  rule  of  any  practical  utility^ 
it  is  indispensable  to  hold  the  host  to  proof  of  the  mode  in  which 
the  goods  were  taken  from  him,  and  that  it  was  without  any  fault 
or  negligence  on  his  part. 

"And  if  his  house  is  properly  secured,  and  the  goods  properly 
guarded,  •  •  •  •  it  is  fairly  supposable  that  some  trace  of  its  de> 
parture  may  ordinarily  be  found.  And  when  a  case  occurs  that  pos^ 
siblj  or  probably  professional  robbers  may  have  succeeded  in  eloin- 
ing  money  or  other  goods  without  leaving  footprints,  it  is  better 
that  the  innkeeper  should  be  held  liable  until  he  can  prove  the  mode 
of  the  loss  than  that  so  beneficial  a  rule  of  law,  and  one  so  indis- 
pensable to  the  quiet  and  eomfort  of  travelers,  should  be  virtually 
demolished." 

In  Kisten  ▼.  Hildebrand,  48  Ky.  (9  B.  Mon.)  72,  48  Am.  Dec.  416, 
the  court  held  that  he  would  not  be  liable  for  any  loss  occasioned 
bj  external  force  or  robbery;  and  in  Wood  worth  v.  Morse,  18  La. 
Ann,  156,  that  he  would  be  responsible  where  their  effects  were 
stolen,  but  not  if  he  showed  that  force  and  arms,  or  extraordinary 
▼iolenee,  were  used  in  accomplishing  that  object. 

d.  CkM>ds  Snbject  to  Deterioration.— In  Howe  Mach.  Go.  ▼.  Pease, 
49  Vt.  477,  after  stating  the  rule  that  the  loss  of  goods  at  an  inn 
will  bo  presumptive  evidence  of  the  innkeeper's  negligence,  but  that 
ho  may  repel  this  presumption  by  showing  no  negligence,  or  inevita- 
ble casualty  or  superior  force,  the  court  proceeded:  ''This  rule  of 
law  is  of  universal  application  as  to  all  species  of  property  put  in 
eharge  of  the  landlord  by  the  guest.  But  when  the  matter  of  fact, 
whether  the  landlord  is  in  fault  in  a  particular  ease,  is  being  in- 
^ired  into  and  ascertained,  in  the  application  of  the  rule  to  differ- 
ent speeies  of  property  and  different  conditions  of  property,  coun- 
ter presumptions  are  often  met  which  exonerate  the  landlord  from 
any  fault.  Animals  subject  to  disease;  cutlery  and  machinery,  lia- 
ble to  rust;  freeh  fruits  and  fish,  liable  to  decay — ^possess  within 
themselves  the  germs  and  susceptibilities  that  that  work  out  such 
results.  If  a  horse  becomes  suddenly  diseased,  with  the  botts  or 
other  malady,  or  if  fruits  perish  in  the  package  as  delivered  to  the 
landlord,  the  natural  presumption  is  that  this  condition  occurred  ia 
the  due  course  and  order  of  things,  and  from  the  inherent  qualities 
of  the  property;  and  the  imputed  fault  or  negligence  of  the  landlord 
Is  repelled.'' 
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«.  Liability  for  Loss  ftom  Fire.— The  liability  of  innkeepen  for 
loss  originating  from  fire  has  caused  much  discussion  among  thm 
authoritiee,  and  many  of  them  are  inclined  to  relax  the  rigor  of  tli« 
rule  holding  them  responsible,  even  in  the  absence  of  neglect  on  their 
^art. 

The  cases  which  hold  the  innkeeper  responsible  for  loss  by  Urm 
mot  originating  from  their  negligence,  have  been  severely  criticised* 
lir.  Justice  Campbell,  in  Cutler  ▼.  Bonney,  80  Mich.  259,  18  Ana. 
Bep.  127,  epeaking  in  this  connection,  said:  ''The  doctrine  imposing 
«uch  a  liability  may  be  said  to  rest  entirely  on  what  was  said  by 
Justice  Porter,  in  Hulett  ▼.  Swift,  33  N.  Y.  571,  88  Am.  I>ec.  406^ 
In  that  case  the  subject  is  discussed  at  some  length,  and  with  much 
ability.  But  no  foundation  is  shown  there  for  the  doctrine  asserted, 
t>eyond  remarks  which  are  confessedly  opposed  to  the  tezt-bo<Aff, 
and  which  were  foreign  to  what  was  actually  decided  in  the  cases 
^irhere  they  are  found.  The  whole  opinion  of  the  learned  judge  is 
•open  to  the  same  criticism;  as  he  himself  declares  the  point  die- 
bussed  did  not  really  arise,  inasmuch  as  no  proof  was  introduced 
changing  the  presumption  raised  by  law  against  the  defendant.  The 
<»pinion  was  not  unanimoue,  and  the  dissent  of  Judge  Denio  would 
-detract  much  from  its  force,  even  if  it  had  been  pertinent  to  the 
.^acts. 

''Opposed  to  this  is  the  case  of  Merritt  ▼.  Claghom,  23  Vt.  177, 
in  which  Judge  Bedfield,  delivering  the  opinion  of  the  court,  reached 
the  conclusion  that  where  there  was  no  negligence  there  was  no 
responsibility  for  loss  by  fire.  This  opinion  is  an  able  one,  and  was 
not  giveoi  beyond  the  facts.  It  has  been  both  approved  and  criti* 
•«ised,  but  no  occasion  has  heretofore  arisen  to  consider  its  correct- 
ness upon  similar  factSb  Vance  y.  Throckmorton,  68  Ky.  (5  Bush) 
-41,  96  Am.  I>ec.  827,  is  to  the  same  effect,  but  there,  too,  the  deei- 
eion  might  have  rested  on  other  grounds,  and  its  authority  is  thers* 
:fore  diminished":  See,  also,  Johnson  y.  Chadboume  Finance  Ceu 
<principal  case),  89  Minn.  310,  94  N.  Y.  870,  ante,  p.  571. 

The  case  of  Hulett  t.  Swift,  33  K.  T.  571,  88  Am.  Dec.  405,  ad- 
werted  to  in  the  above  quotation,  occasioned  the  passage  of  a  stai* 
«te  providing  that  no  innkeeper  should  be  liable  for  loss  or  damage 
to  the  goods  of  hie  guests  by  fire,  unless  it' should  appear  that  snek 
was  the  work  of  an  incendiary,  and  occurred  without  the  fault  or 
B^ligence  of  the  innkeeper.  Construing  this  statute,  the  court  held 
that  the  burden  was  upon  the  innkeeper  to  show  that  the  fire  was 
jui  incendiary  one,  and  that  there  was  no  negligence  on  his  part; 
And  that  n^ligence  which  precedes  and  facilitates  the  commisuos. 
of  the  crime  was  as  much  wiuiin  the  statute  as  the  negligent  omis- 
sion to  protect  and  remove  the  property  of  the  guest  after  the  firs 
liad  commenced:  Faucett  v.  Nichols,  64  N.  Y.  377. 

In  Maine  by  statute,  innholders  are  made  answerable  to  th^r 
^ests,  in  case  of  loss  by  fire,  only  for  ordinary  and  reasonable  ears 
in  the  custody  of  their  property:  Bumham  v.  Young,  72  Me.  273* 
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A  lire  ia  not  within  the  meaning  of  the  phrase,  ''irreBistible  snper* 
Immaa  ea,nm,"  u  need  in  the  Cidifomia  statute,  such  being  equiv* 
alent  to  the  words  ''act  of  God/'  and  not  relieving  from  liability 
valenr  the  Are  was  started  by  lightning  or  some  superhuman  agency: 
Fky  ▼.  Pacific  Imp.  Co.,  93  CaL  253,  27  Am.  8t.  Bep.  198,  28  Pac 
<943,  affirming  93  Oai.  253,  26  Paa  1099. 

XL    S^latlon  of  Ouest  and  Innkeeper  must  Exist 

a.  In  OeneiraL — Before  liability  as  an  innkeeper  can  be  made  to 
attack,  it  is  absolutely  necessary  that  the  relation  of  guest  and  host 
«zi8t:  Thickstun  ▼.  Howard,  8  Blackf.  (Ind.)  535;  Carter  ▼.  Hobbs, 
12  lOck.  52,  83  Am.  Dec.  762;  Centlivre  ▼.  Byder,  1  Edm.  Sel.  Gas. 
273;  Gojkendall  ▼.  Eaton,  55  Barb.  188,  37  How.  Pr.  438;  Strauss 
T.  County  Hotel  etc.  Co.,  12  Q.  B.  Div.  27.  Where,  therefore, 
the  plaintiff  was  the  guest  of  a  club,  which  gave  a  banquet  at  an 
inn,  whitfh  he  attended  on  the  invitation  and  at  the  expense  of  the 
dub,  and  at  which  he  lost  his  hat,  it  was  held  that  the  innkeeper 
was  not  liable,  he  acting  merely  as  caterer:  Amey  v.  Winchester,  68 
N.  H.  447,  73  Am.  &t.  Bep.  614,  39  Atl.  487. 

A  conflict  has  arisen  as  to  whether  the  relation  of  gueet  and  host 
-arises  where  the  plaintiff  leaves  property  of  his  at  the  inn,  but 
'does  not  receive  entertainment  there  himself.  In  Bussell  v.  Pagan, 
7  Houst.  (Del.)  389,  8  AtL  258,  and  Mason  t.  Thompson,  26  Mass. 
<9  Pick.)  280,  20  Am.  Dec.  745,  it  was  held  such  person  was  a  guest, 
and  entitled  to  recover  for  the  lose  of  a  horse,  which  had  been  de* 
livered  to  the  innkeeper:  See,  also,  McDaniels  v.  Bobinson,  26  Vt. 
316,  62  Am.  Dec.  574^  Other  authorities  entertain  a  different  view, 
liolding  that  in  such  case  he  is  liable  only  as  an  ordinary  bailee  for 
hire:  Healey  ▼.  Gray,  68  Me.  489,  28  Am.  Bep.  80;  Grinnell  v.  Cook, 
3  Hill,  485,  38  Am.  Dec.  663;  Ingallsbee  v.  Wood,  33  K.  Y.  677,  8& 
Am.  Dec.  405. 

b.  DifParence  Between  Boarders  and  anests.— The  fact  that  a  per- 
eon  ie  living  at  an  inn  is  not  of  controlling  importance  in  determin- 
ing the  relation  existing  between  him  and  the  owner  thereof.  It 
ts  necessary  that  he  be  living  there  as  guest  and  not  boarder,  for 
as  to  the  latter  the  innkeeper  is  not  held  to  the  same  high  degree 
of  care,  but  only  as  bailee:  Chamberlain  v.  Ma&terson,  26  Ala.  371; 
Haff  V.  Adams  (Ariz.),  59  Pac.  Ill;  Bussell  v.  Pagan,  7  Houst.  (Del.) 
389,  8  Atl.  258;  Vance  v.  Throckmorton,  68  Ky.  (5  Bush)  41,  96  Am. 
Dec.  327;  Taylor  ▼.  Downey,  104  Mich,  532,  53  Am.  St.  Bep.  472, 
62  N.  W.  716;  Neal  v.  Wilcox,  49  N.  C.  (4  Jones)  146,  67  Am.  Dec. 
266;  Manning  v.  Wells,  28  Tenn.  (9  Humph.)  746,  51  Am.  Dec.  688. 
^'An  eetablishment  may  have  a  double  character,"  said  the  court 
in  Haff  v.  Adams  (Ariz.),  59  Pac.  Ill,  ^' being  both  a  boarding- 
honse  and  an  inn.  In  respect  to  transient  persons,  who,  without 
any  stipulated  contract,  remain  from  day  to  day,  it  would  be  an 
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iim;  while   as  to  those  residing  there   under  special   contracts,  it 
would  be  a  boarding-house:  Hale  on  Bailments,  262,  and  eases  dted. 
'In  this  country,  hotel-keepers   act  in    a    double    capacity,    being 
both   innkeepers   and  boarding-house  keepers.    As   innkeepers   they 
entertain  travelers  and  transient  persons — ^those  who  come  without 
bargain  as  to  time  and  price,  and  go  away  at  pleasure,  paying  only^ 
for  actual  entertainment  received.    As  boarding-house  keepers  they 
entertain  residents  and  regular  boarders  for  definite  lengths  of  time^ 
and  at  special  prices,  previously  agreed  upon':  Lawrence  y.  How- 
ard, 1  Utah,  142. »' 

A  restaurant  is  not  an  inn,  so  as  to  subject  the  proprietor  to  the* 
liability  of  an  innkeeper:  Carpenter  y.  Taylor,  1  Hilt.  (K.  Y.)  193; 
nor  is  a  bath-house,  the  proprietor  of  which  also  keeps  an  inn,  sep- 
arate and  apart  therefrom:  Minor  y.  Staples,  71  Me.  316,  36  Ani» 
Bep.  318. 

HL    Wlien  tbe  Liability  Attaches  and  Ends. 

a»  As  Soon  aa  Zntnisted  to  His  Oaro^— It  next  becomes  impor- 
tant to  determine  when  liability  for  the  property  of  the  guests  at- 
taches, and  the  rule  in  this  connection  is  well  expressed  in  Sasseea- 
▼•  Clark,  37  Ga.  242,  in  the  following  language:  ''The  liability  of 
an  innkeeper  for  the  goods  of  his  guests^  intrusted  to  his  eaxe,  or 
to  the  care  of  his  servants^  begins  from  the  time  the  goods  are  in* 
trusted,  and  the  place  where  the  innkeeper  usually  takes  charge  of 
the  baggage  of  his  guests.  At  our  railroad  depots  the  innkeepers 
very  often  have  their  servants,  usually  called  porters,  for  the  pur- 
pose of  taking  charge  of  the  goods  <tf  travelers  in  order  to  indace- 
them  to  become  guests  of  the  hotel.  A  traveler  delivers  his  trunk 
or  other  personal  property  to  one  of  these  servants  to  be  taken  to 
the  hotel,  he  thereby  impliedly  contracts  to  become  a  guest  of  the 
hotel  to  which  the  servant  is  attached;  and  if  he  comply  with  such 
implied  contract,  the  liability  of  the  hotel-keeper  for  the  care  of 
the  goods  begins  from  the  time  of  the  delivery  to  his  servant,  and 
that  liability  continues  until  the  goods  be  again  delivered  to  the 
actual  custody  and  control  of  the  guest":  See,  also,  Eden  ▼.  Drey^ 
75  HI.  App.  102.  The  baggage  itself  need  not  be  delivered,  and 
it  is  sufficient  if  a  check  therefor  be  giren,  the  liability  commenc- 
ing then:  Williams  v.  Moore,  69  HL  App.  618;  the  delivery  of  such 
check  being  prima  facie  eividence  of  the  delivery  of  the  baggage* 
which  it  represents:  Carhart  ▼.  Wainman,  114  Ga.  632,  88  Am.  St^ 
Bep.  45,  40  a  E.  78L 

It  makes  no  difference  that  the  porter  was  not  authorised  to  re*- 
eeive  baggage  or  checks  or  guests  at  the  hotel,  his  duty  being  sim-- 
ply  to  advertise  the  hotel  and  suggest  it  to  stranger^  where  the* 
traveler  knew  of  no  such  limitation  on  his  authority,  but  only  knew 
that  he  was  the  porter  of  the  hotel:  Caskery  v.  Kagle,  83  Ga.  696^ 
20  Am.  St.  Bep.  333,  10  S.  E.  491.    Nor  is  he  reliered  from  liability 
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by  the  fact  that  the  conveyance  which  he  used  for  transportation 
was  not  his,  but  was  furnished  by  an  independent  carrier:  Caskery 
V.  Nagle,  83  Oa.  696,  ^  Am.  St.  Rep.  333,  10  S.  E.  491;  Dickinson 
▼.  Winchester,  58  Mass.  (4  Cnsh.)    114,  50  Am.  Dee.  760. 

b.  When  Qoods  are  Infra  Hospitium. — It  is  not  necessary  that 
the  goods  should  have  been  placed  in  the  special  keeping  of  the  inn* 
keeper,  in  order  to  make  him  liable,  and  if  the  plaintiff  is  a  guest 
and  the  goods  are  within  the  inn,  that  is  sufficient  to  charge  him: 
Norcross  v.  Norcross,  53  Me.  163;  McDonald  v.  Edgerton,  6  Barb. 
560,  citing  Bennett  y.  Mellor,  5  Term  Bep.  273. 

No  little  difficulty  has  been  encountered  in  determining  when 
goods  of  a  guest  may  be  said  to  be  infra  hospitium,  or  within  the 
inn  so  as  to  hold  the  innkeeper  responsible.  In  Maloney  y.  Bacon, 
33  Mo.  App.  501,  a  traveler,  after  turning  his  trunk  over  to  a  trans- 
fer company  at  the  depot  to  be  taken  to  his  hotel,  proceeded  to  the 
hotel,  registered,  and  was  assigned  a  room.  Before  going  there  he 
told  the  clerk  that  the  trunk  was  following  him,  and  asked  that 
it  be  sent  to  his  room  as  soon  as  it  came,  which  the  clerk  promised 
to  do.  The  transfer  company,  in  the  customary  way  as  practiced 
between  the  hotel-keeper  and  the  transfer  men,  delivered  the  trunk 
on  a  platform  immediately  in  front  of  the  hotel,  where  the  baggage 
of  guests  was  commonly  received.  This  was  held  a  delivery  of  the 
trunk  within  the  inn,  making  the  innkeeper  liable  for  its  loss. 

In  that  case  several  of  the  authorities  are  discussed,  showing 
what  acts  have  been  considered  as  placing  property  within  the  inn, 
the  court  saying:  "In  Piper  v.  Manny,  21  Wend.  282,  the  plaintiffs 
stopped  at  defendant's  inn  with  a  sleigh-load  of  butter.  The  hos- 
tler, with  plaintiff's  knowledge,  directed  the  sleigh  to  be  placed  in 
the  'yard,'  which  was  'an  open,  nnindosed  space,  within  sixteen 
or  eighteen  yards  of  the  center  of  the  traveled  part  of  the  high- 
way from  where  defendant's  house  was  situated.'  A  tub  of  butter 
being  stolen  during  the  night,  it  was  held  that  the  butter  was  infra 
hospitinm,  and  that  defendant  was  liable  therefor. 

''In  Glute  ▼.  Wiggins,  14  Johns.  175,  7  Am.  Dec.  448,  plaintiffs 
stopped  at  defendant's  inn  with  a  sleigh-load  of  wheat,  which  was 
placed  in  an  outhouse  appurtenant  to  the  inn,  'where  it  had  been 
usual  for  the  defendant  to  receive  loads  of  that  description.'  The 
wheat  being  stolen,  defendant  was  held  liable. 

"In  Jones  ▼.  Tyler,  1  Ad.  ft  E.  522,  plaintiff  drove  his  gig  to  de- 
fendant's inn  on  Bewdley  fair  day;  the  hostler  'of  the  defendant 
took  the  horse  out  of  the  gig  and  put  him  into  a  stable,  and  plain- 
tiff carried  his  eoat  and  whip  from  the  gig  into  the  house,  and  took 
some  refreshments  there.  The  hostler  placed  the  gig  outside  of  the 
innyard,  in  a  part  of  the  open  street  in  which  the  defendant  was 
in  the  habit  of  placing  the  carriages  of  his  guests  on  fair  days. 
The  gig  was  stolen  from  thence,'  and  the  decision  was  that  it  was 
infra  hospitium. 
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''In  Calye's  Case,  8  Coke,  82  (1  Smith  Lead.  Cae.  131),  which 
contains  much  of  the  foundation  of  the  law  of  the  mntoal  relatioaa 
and  responsibilitiea  of  innkeepers  and  guests,  it  was  held  that  if  the 
guest  direct  that  his  horse  be  put  to  pasture  and  it  be  stolen,  there 
is  no  liability;  but  if  he  do  not  so  request  and  the  innkeeper  put 
the  horse  to  pasture,  'of  his  own  head,'  he  shall  answer  if  the  hoisa 
be  stolen. 

"So,  in  Hawley  ▼.  Smith,  85  Wend.  648,  plaintiff,  a  drover  with 
seven  hundred  sheep,  stopped  at  defendant's  inn,  and  'the  sheep 
were  put  to  pasture  under  the  direction  of  the  guest,'  and  the  de- 
fendant was  held  not  answerable  as  an  innkeeper  for  their  bein^ 
poisoned.    This  from  the  fact  that  they  were  not  within  the  inn. 

"From  these  authorities  it  may  be  stated  that,  in  order  to  ren- 
der the  innkeeper  liable  for  a  loss  of  his  guest's  property,  it  is  not 
essential  in  all  cases,  in  order  to  be  infra  hospitium,  that  such  prop- 
erty  should  be  left  within  the  walls  of  the  inn,  nor  within  the  walls 
of  buildings  appurtenant  and  used  in  connection  therewith,  nor  yet 
within  the  limits  of  the  indosure  surrounding  such  buildings.'' 

Where  a  traveler,  after  arriving  at  an  inn,  placed  his  loaded  wagon 
under  an  open  shed  near  the  highway,  and  made  no  request  to  the 
innkeeper  to  take  the  custody  of  it,  and  goods  were  stolen  from  it 
in  the  night,  the  innkeeper  was  held  not  liable  for  the  loss,  not- 
withstanding it  was  usual  to  place  loaded  teams  in  that  place: 
Albin  v.  Presby,  8  N.  H.  408,  29  Am«  Dec  079;  and  this  decision 
was  followed  in  Bradley  Livery  Go.  v.  Snook,  06  N.  J.  L.  054,  50 
AtL  358,  where  a  team  of  horses  was  tied  under  a  shed  without  call- 
ing the  innkeeper's  attention  to  the  fact  or  putting  them  in  the  cue- 
tody  of  the  hostler. 

In  Cohen  ▼.  Manuel,  91  Me.  274,  04  Am.  St.  Bep.  225,  39  AtL 
1030,  an  innkeeper  directed  his  guest  to  take  his  horse  and  cart  to 
a  livery-stable  belonging  to  the  innkeeper,  but  not  connected  with 
the  inn,  and  the  guest  did  so,  putting  the  horse  and  cart  in  the  care 
of  the  innkeeper's  hostler.  This  was  held  to  constitute  a  delivery 
to  the  innkeeper,  and  that  the  property  was  infra  hospitium. 

That  he  is  liable  for  the  loss  of  a  parcel  left  in  the  lobby  or  haH 
of  an  inn,  see  Candy  v.  Spencer,  8  Fost.  4;  F.  800, 

0.  When  Leaving  the  Hotel.— Where  the  innkeeper  take  charge 
of  the  goods  at  the  hotel,  to  deliver  them  at  the  depot,  or  other  point 
of  departure,  for  the  guest,  his  liability  continues  until  such  deliv- 
ery: Sasseen  v.  Clark,  37  Ga.  242.  So  where  a  guest  paid  his  hotel 
bill  at  noon,  which  entitled  him  to  the  use  of  his  room  for  the  entire 
day,  and  he  informed  the  clerk  that  he  intended  leaving,  and  r»* 
quested  him  to  send  his  trunk  at  4  o'clock  on  the  same  day  to  % 
particular  steamer,  leaving  him  money  for  that  purpose^  and  tKe 
clerk  delivered  the  trunk  to  the  porter,  the  hotel  proprietor 
held  liable     where     through  negligence  or  mistake,  the  trunk 
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taken  to  the  wrong  steamer,  and  there  broken  open  and  iti  eontenta 
atolen:  Giles  y.  Fanntleroy,  13  Md«  126. 

In  Seymour  v.  Ciok,  63  Barb.  451,  85  How.  Pr.  180,  the  plaintiff 
paid  hia  bill  and  requested  the  innkeeper  to  get  his  horses,  which 
had  been  stabled  in  the  bam.  The  latter  told  him  to  go  on  and  be 
hitehing  up  and  he,  the  innkeeper,  would  be  out  in  a  few  minutes. 
While  leading  one  of  his  horses  out,  it  reeeived  a  kick  from  a  horse 
belonging  to  a  third  person,  resulting  in  its  death.  The  eourt  held 
that  the  defendant  was  responsible  therefor,  his  liability  as  an  inn* 
keeper  not  being  at  an  end  when  the  injury  occurred,  and  tHe  horses 
bein^  still  on  hia  premises,  and  that  the  plaintiff  was  only  doing  for 
the  defendant,  and  with  his  assent,  what  it  was  his  duty  to  do  him- 
self. 

d.    UabUity  for  Goods  Left  After  Guest's  Departure. 

1.  Merely  as  Bailee^ — We  now  come  to  a  class  of  cases  dealing 
with  the  liability  of  an  innkeeper  for  loss  or  injury  to  property  left 
with  him  by  a  gueet  after  the  latter  has  left  the  hoteL  The  gen- 
eral rule  in  such  a  case  is  that  the  guest,  by  his  departure,  has  ceased 
to  beeome  such,  and  that  the  hotel-keeper's  liability  is  not  that  of 
an  innkeeper,  but  merely  of  a  bailee,  where  the  goods  are  committed 
to  hia  charge:  Wear  y.  Gleason,  52  Ark.  864,  20  Am.  St.  Bep.  186, 
12  8.  W.  756;  Murray  y.  Marshall,  9  Colo.  482,  59  Am.  Bep.  152,  13 
Pac  589;  Brown  Hotel  Co.  y.  Burckhart,  13  Colo.  App.  59,  56  Pac.  183; 
CBrien  y.  YaiU,  22  Fla.  627,  12  Am.  St.  Bep.  219,  1  South.  137; 
Hoffman  y.  Boeesle,  39  Misc.  Bep.  787,  81  N.  Y.  Supp.  291;  White- 
more  ▼.  Haroldson,  70  Tenn.  (2  Lea)  312;  McDaniels  ▼.  Bobinson,  26 
Yt.  316,  62  Am.  I>ec.  574;  28  Vt.  387,  67  Am.  Dec.  720.  And  where 
the  property  is  left  behind  without  calling  the  inkeeper's  attention 
to  that  fact,  the  owner  acts  at  his  own  peril,  as  the  host  has  a  right 
to  belioYe  that  he  has  taken  it  with  him,  and  is  therefore  no  longer 
responsible  for  its  safekeeping:  Glenn  y.  Jackson,  93  Ala.  342,  9 
South.  259;  Wintermute  y.  Clarke,  7  N.  Y.  Super.  Ct.  (Sand.)  242. 
In  Stewart  y.  Head,  70  Ga.  449,  a  guest  left  a  valise  in  the  hotel 
office,  without  calling  attention  thereto,  and  the  clerk,  not  knowing 
who  the  owner  was,  took  it  into  a  room  where  baggage  was  kept, 
and  it  was  subsequently  broken  open  and  the  contents  taken.  The 
landlord  was  held  to  be  a  naked  depositary,  liable  only  for  gross 
negligence. 

2.  Hm  Beaaonable  Time  to  BemoYe  Goods. — ^The  innkeeper's  lia- 
bility does  not  cease  the  very  instant  the  guest  pays  his  bill,  but 
he  has  a  reasonable  time  in  which  to  remove  his  goods,  during  which 
period  the  extraordinary  liability  attaches,  what  is  a  reasonable 
time  to  be  estimated  according  to  the  circumstances  of  the  case: 
Adams  y.  Clem,  41  Ga.  65,  5  Am.  Bep.  524;  Baehr  ▼.  Downey  (Mich.), 
94  N.  W.  750;  Maxwell  y.  Gerard,  84  Hun,  637,  32  N.  Y.  Supp.  849. 

He  may  also  become  liable  for  property  of  the  guest  which  arrives 
at  the  inn  after  his  departure.    So  where  a  landlord  promised  to  f or^ 


588  Aherioan  State  Bepobts^  Vol.  99.  [Mixm. 

ward  goods  whicli  were  expected  to  arrive  after  the  gneet  had  left^ 
and  it  was  delivered  at  the  hotel,  but  not  forwarded  or  returned  to 
the  sender,  the  landlord  was  held  liable  as  an  ordinary  bailee,  the 
refusal  or  neglect  to  return  the  property  on  demand  making  out  js 
prima  facie  case  against  him:  Baehr  ▼•  Downey  (Mich.),  94  N.  W* 
750. 

3.  Effect  of  Intention  to  Setmn.— The  fact  that  a  guest  leaves 
for  a  brief  period  of  time,  intending  to  return,  does  not  termin&to 
the  relation  of  guest  and  innkeeper  so  as  to  relieve  the  latter  from 
responsibility  for  the  safekeeping  of  property  left  at  his  hotel  dnrin|^ 
that  time:  McDonald  v.  Edgerton,  5  Barb.  560,  citing  Grinnell  ▼• 
Cook,  3  Hill,  485,  38  Am.  Dec.  663. 

The  expectation  of  returning  is  not  of  oontrolling  importance,  how* 
ever,  where  that  relation  has  actually  been  severed.  Where,  there-' 
fore,  a  guest  paid  his  bill  and  had  his  name  cheeked  from  the 
register  in  order  to  release  himself  from  liability  as  a  guest  during- 
a  days'  absence  out  of  town,  although  he  intended  to  return  at  night, 
the  relation  of  guest  and  innkeeper  was  held  terminated  so  aa  te 
relieve  the  latter  from  liability  for  the  loss  «f  a.  valise  left  at  hi» 
inn:  Miller  y.  Peoples,  60  Miss.  819,  46  Am.  Bep.  423.  See,  alao^ 
Hays  V.  Turner,  23  Iowa>  214. 

In  Murray  v.  Clarke,  2  Daly,  102,  a  guest  surrendered  his  room 
and  requested  the  defendant's  clerk  to  take  charge  of  his  valise  dur- 
ing a  short  absence  from  the  dty,  when  he  would  return  and  pay 
his  bill.  The  valise  was  handed  over,  a  brass  check  being  givem 
therefor  to  its  owner.  On  his  return  several  days  later,  after  reg- 
istering his  name  and  being  assigned  a  room,  he  .called  for  him 
valise  and  presented  the  eheck^  but  it  eould  not  be  found.  The 
court  held  that  the  landlord  was  bound  to  the  exercise  of  ordiaary 
ears,  whether  regarded  as  a  bailment  or  property  in  his  hands,  on 
which  he  had  a  lien  for  the  unpaid  bill,  and  that  the  burden  was  on. 
him  to  show  the  circumstances  of  the  loss,  in  the  absenoe  of  whieh. 
he  would  be  presumed  guilty  of  negligence. 

4.  Oharaeter  of  the  Property. — ^The  character  of  the  property  left 
behind  is  also  of  importance,  and  a  distinction  has  been  made  where 
it  is  such  that  the  innkeejMr  derives  profit  from  its  keep  and  where 
he  does  not:  Towson  v.  Havre  de  Orace  Bank,  6  Har.  Si  J.  (Md.)  47,. 
14  Am.  Dec.  254,  where  the  court  said:  "Innkeepers  are  answerable^ 
by  reason  of  the  profit  arising  either  from  the  keeping  of  the  horeea^ 
etc.,  of  their  guests,  or  from  the  entertaining  of  the  guests  them- 
selves, in  the  case  of  money  or  other  property,  from  the  keeping  of 
which  alone  no  profit  can  arise.  So  that  if  a  guest  goes  to  an  inm^ 
and  leaves  his  horse  there  with  the  host,  and  goes  away  himself  for 
a  time,  and,  in  his  absence,  the  horse  is  stolen,  the  host  is  chargeable 
on  account  of  the  profit  arising  from  the  keeping  of  the  horse;  but 
if  he  goes  away  for  several  days,  leaving  money  or  other  dead 
property  there,  which  is  stolen  or  lost  during  his  absence,  the  host 
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18  not  answerable  for  the  lose,  as  at  that  time  he  was  deriving  no 
profit  or  gain,  either  from  the  keeping  of  the  money  or  goods,  or  from 
the  entertaining  of  the  guest  himself.  •  •  •  •  An  innkeeper  is  only 
responsible  for  money  or  other  dead  property  lost  in  his  inn,  where 
the  party  losing  it  was  a  guest  at  the  inn  at  the  time  of  the  loss, 
the  profit  arising  from  the  entertaining  of  the  gaests,  as  before  re- 
marked,  being  the  foundation  of  his  liability.  In  an  action,  there' 
fore,  a^^ainst  an  innkeeper,  for  the  loss  of  such  property  in  his  inn, 
it  is  necessary  to  be  set  out  in  the  declaration  that  the  plaintiff 
was  a  guest  at  the  inn  &t  the  time  of  the  lo&s,  that' being  the  es- 
sence of  the  action,  without  which  the  court  could  not  have  sufficient 
ground  to  give  judgment":  See,  also.  Hays  v.  Turner,  23  Iowa,  214. 

IV.    For  What  Goods  Liable. 

a.  Opposing  Views. — ^If  a  guest  puts  up  at  an  inn,  the  landlord 
must  take  care  of  the  goods  belonging  to  him,  and  which  are  within 
the  inn.  In  Bennett  ▼.  Mellor,  5  Term  Bep.  273,  the  plaintiff's  ser- 
vant came  to  an  inn  and  desired  permission  to  leave  certain  goods 
which  he  could  not  dispose  of  in  the  market  until  the  next  week, 
which  proposal  was  rejected.  He  then  sat  down  in  the  inn  as  a 
guest,  with  the  goods  behind  him,  and  during  that  time  they  were 
taken  away.  The  court  held  that  he  was  a  guest  and  his  goods  en- 
titled to  protection,  and  this,  although  the  proposal  to  leave  them 
there  had  been  rejected. 

His  responsibility  extends,  prima  facie,  to  every  part  of  the  house 
into  which  it  is  usual  for  property  to  be  taken,  and  he  is  therefore 
liable  for  money  stolen  from  his  guest's  trunk,  which  had  been  taken 
to  his  room,  in  the  absence  of  a  different  understanding  in  regard 
thereto:  Epps  v.  Hinds,  27  Miss.  651,  61  Ani.  Bee.  528. 

Two  opposing  doctrines  present  themselves  in  determining  to 
what  pro2>erty  the  innkeeper's  liability  extends.  One  is  to  the  effect 
that  he  is  liable  for  all  the  goods  brought  by  a  guest  and  received 
within  the  inn;  the  other,  that  his  responsibility  is  limited  to  snch 
ealy  as  are  necessary  incidents  of  travel,  usually  denominated  "bag- 
gage." 

In  support  of  the  former  view  may  be  cited  Eden  v.  Drey,  75  HL 
App.  102;  Hilton  v.  Adams,  71  Me.  19;  Berkshire  Woolen  Go.  y. 
Proctor,  61  Mass.  (7  Cush.)  417;  Kellogg  v.  Sweeney,  1  Lans.  397; 
Needles  ▼.  Howard,  1  E»  D.  Smith,  54;  Van  Wyck  v.  Howard,  12  How. 
Pr.  147;  Taylor  v.  Monnot,  1  Abb.  Pr.  325;  Houser  v.  Tully,  62  Pa.  St. 
92,  1  Am.  Bep.  390.  That  he  is  liable  for  property  subsequently  arriv- 
ing eee  Pinkerton  v.  Woodward,  33  Gal.  557,  91  Am.  Dec.  657;  Needles 
V.  Howard,  1  E.  D.  Smith,  54. 

Several  respectable  authorities,  however,  follow  the  latter  doctrine, 
limiting  the  innkeeper's  liability  to  baggage  alone:  Sesseen  v. 
Clark,  37  Oa.  242;  Vance  v.  Throckmorton,  68  Ky.  (5  Bush)  41,  96 
Am.  Dec  327;  Woodworth  v.  Morse,  18  La.  Ann.  156;  Freiber  ▼• 
Burrows,  27  Md.  130.    It  ib  for  the  jury  to  decide  from  all  the  facta 
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and  eircnmstances  what  articles  may  be  denominated  baggage r 
Sasseen  y.  Glark^  37  Oa.  242.  Accordingly^  it  has  been  held  that 
a  rerolver  and  surgical  instruments,  the  guest  not  being  a  physician, 
surgeon,  or  medical  student,  were  not  within  the  meaning  of  that 
term:  Giles  v.  Fauntleroy,  13  Hd.  126;  nor  were  silver  kniyea,  forks 
and  spoon  carried  in  a  guest's  trunk:  Pettigrew  y,  Bamnm,  11  Hd. 
434,  69  Am.  Bee.  212. 

b.  Money. — ^The  landlord  is  responsible  to  the  same  extent  for 
money  belonging  to  his  guest  as  he  is  for  other  kinds  of  property: 
Kent  y,  Shuekard,  2  Bam.  &  AdoL  803;  and  at  common  law  this 
liability  was  not  limited  as  to  amount:  Smith  T*  Wilson,  86  Minn. 
834,  1  Am.  St.  Bep.  609,  31  N.  W.  16i7«  But  under  the  anthoritiet 
restricting  the  innkeeper's  liability  to  the  guest's  baggage,  only  a 
sufficient  amount  of  money,  reasonably  necessary  on  the  journey,  is 
to  be  regarded  as  within  tiiat  term:  Simon  y.  Miller,  7  La.  Ann.  360; 
Noble  y.  Milliken,  74  Me.  225,  43  Am.  Bep.  531;  Freiber  y.  Burrows, 
27  Md.  130;  Taylor  y.  Monnot,  1  Abb.  Pr.  825;  and  whether  it  is 
reasonable  and  necessary  for  trayeling  expenses  is  a  question  of  f^t 
for  the  jury:  Maltby  y.  Chapman,  25  Md.  810. 

A  traveler  need  not  deposit  all  his  money  with  the  landlord,  sad 
the  fact  that  he  keep  a  fairly  large  sum  for  use  on  the  journey  about 
his  person  will  not  render  the  innkeeper  less  liable:  Johnson  ▼. 
Bichardson,  17  IlL  302,  63  Am.  Dec.  369;  Pope  y.  HaU,  14  Jjtu 
Ann.  324;  nor  is  a  usage  at  an  inn^  for  guests  to  leave  their  money 
or  valuables  in  the  keeping  of  the  proprietor,  binding  upon  the  guest, 
in  the  absence  of  actual  knowledge  thereof  by  him,  and  avidenoe 
of  such  a  custom  is  inadmissible:  Berkshire  Woolen  Co.  y.  Proetor, 
61  Mass.  (7  Cush.)  417. 

Where  money  has  been  specially  intrusted  to  his  hands,  the  land- 
lord is  liable,  regardless  of  amount:  Simon  y.  Miller,  7  La.  Ann. 
360;  l^^kins  y.  Earle,  44  N.  Y.  172,  4  Am.  Bep.  655.  So  where  an 
innkeeper  gave  notice  that  he  would  not  be  responsible  for  the 
money  of  his  guests  unless  deposited  in  the  safe  at  the  offic^  and 
it  was  the  custom  for  guest  to  deposit  there,  it  was  no  defense  that 
the  amount  so  placed  there  was  beyond  what  was  sufficient  for  rea- 
sonable traveling  expenses:  Pinkerton  y.  Woodward,  88  CaL  557, 
91  Am.  Dec.  657. 

In  Woodward  v.  Birch,  67  Ky.  (4  Bush)  510,  the  innkeeper  was 
held  liable  though  he  told  his  guest  that  he  would  not  be  n- 
sponsible  for  money  deposited  in  his  safe,  it  having  recently  been 
robbed,  but  it  was  nevertheless  placed  there  and  stolen  by  a  die* 
charged  clerk,  who  had  had  a  false  key  to  the  safe  made,  which 
fact  was  known  to  the  innkeeper,  who  made  no  change  in  the  lock. 

e.  Goods  for  Sale  or  ShoWd^-In  regard  to  property  brought  to  a 
hotel  for  the  purposes  of  sale  or  show,  such  as  the  goods  of  com- 
mercial travelers,  the  law  does  not  hold  the  innkeeper  to  his  strict 
liability,  but  only  to  the  exercise  of  ordinary  eare,  igid  answerabis 
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for  negligence:  Neal  v.  Wilcox,  49  IT.  C.  (4  Jones)  146,  67  Am.  Dee. 
266;  Seheffer  ▼.  Corson,  5  8.  Dak.  233,  68  N.  W.  556;  Jalie  v.  Cardi- 
nal, 35  Wis.  118;  Myers  t.  Cottrill,  5  Biss.  465,  Fed.  Cas.  No.  9985; 
Famworth  v.  Packwood,  1  Stark.  249. 

Where  a  Missouri  statute  provided  that  no  innkeeper  should  be 
liable  for  the  loss  of  any  merchandise  for  sale  or  sample  belonging 
to  a  guest,  unless  the  guest  should  have  given  written  notice  of 
having  such  merchandise  in  his  possession,  it  was  held  that  actual 
knowledge  that  a  guest  had  such  goods  for  sale,  or  the  innkeeper's 
eonaent  to  the  guest's  use  of  one  of  his^ rooms  for  such  purpose^ 
did  not  render  him  liable  for  the  safety  of  the  property,  the  writ- 
ten notice  required  by  statute  being  absolutely  essential:  Fisher  v. 
Eelsey,  121  U.  8.  883,  7  Sup.  Ct  Bep.  929,  affirming  16  Fed.  71. 
See^  also,  Becker  v.  Haynes,  29  Fed.  441. 

▼•    Fewer  to  Mako  Beaionabla  Begnlatlons  and  Zdmit  Llabilitj. 

•w  OvMt  Must  Comply  TlierewltlL— In  Van  Wyck  v.  Howard,  12 
How.  Pr.  147,  the  court  said:  ''There  can  be  no  doubt  of  the  inn- 
keeper's right  to  make  such  regulations  in  the  management  of  his 
inn  as  will  more  effectually  seeure  the  property  of  his  guests  and 
operate  as  a  protection  to  himself,  and  that  it  is  incumbent  upon  the 
guest,  if  he  means  to  hold  the  inukeejMr  to  his  responsibility,  to 
comply  with  any  regulation  that  is  just  and  reasonable,  when  he 
is  requested  to  do  so:  Bichmond  v.  Smith,  8  Bam.  4;  0.  9;  Burgess 
V.  dements,  4  Maule  *  &  806.  •  •  ;  • 

"If  the  landlord,  to  enable  him  the  more  effectually  to  secure  the 
property,  requires  something  to  be  done  by  the  guest,  it  must  ap- 
pear that  what  was  required  was  in  itself  reasonable,  and  that  the 
guest  was  distinctly  informed  of  what  was  necessary  to  be  done 
on  his  part.  Whether  the  request  was  made  orally  or  in  the  form 
of  a  printed  notice,  it  should  be  in  terms  so  clear  and  unmistakable 
as  to  leave  room  for  no  reasonable  doubt  as  to  what  was  intended'': 
See,  also,  Murchison  v.  Sergent,  69  Ga.  206,  47  Am.  Bep.  754;  Wat- 
son T.  Loughran,  112  Oa.  837,  88  8.  K  82. 

In  Bodwell  v.  Bragg,  29  Iowa,  232,  it  was  held  that  the  mere  post- 
ing In  a  guest's  room  of  a  notice  limiting  the  liability  of  the  inn- 
keeper, u^ess  deposited  in  the  hotel  safe,  did  not  operate  as  notice 
to  the  guest  of  its  contents,  if  it  was  not  shown  to  have  been  brought 
to  his  knowledge,  or  that  he  willfully  and  fraudulently  remained 
in  ignorance  thereof. 

b.    limiting  LiablUty  by  Statute. 

t,  Hatore  of  Bath,  Statutes. — ^In  several  jurisdictions  Innkeepers 
are  enabled  by  statute  to  limit  their  liability  by  providing  a  safe 
plaee  in  which  money  and  valuables  of  a  guest  may  be  deposited,  and 
by  posting  notice  of  that  fact  in  certain  designated  places:  Beale 
V.  Posey,  72  Ala.  323;  Watson  v.  Loughran,  112  Ga.  837,  88  &  H. 
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S2;  Woodworth  T.  MoTse,  18  La.  Ann.  156;  Bamaley  v.  Leland,  43  K. 
Y.  539,  3  Am.  Bep.  728;  Elcoz  y.  Hill,  98  U.  &  218;  and  the  burden 
is  on  the  innkeeper  to  show  a  substantial  compliance  with  all  its 
requirements:   Chamberlain  ▼.  West,  37  Minn.  54,  33  N.  W.  114. 

While  limiting  the  common-law  liability  of  innkeeper  so  that  it 
does  not  extend  to  money,  jewels  or  ornaments  not  deposited  in  the 
safe,  where  the  statute  is  complied  with,  it  does  not  alter  their  lia- 
bility as  insurers  aside  from  this:  Wilkins  v.  Earle,  44  N.  Y.  172, 
4  Am.  Bep.  655.  Bee,  also,  McGlay  ▼.  Nash,  6  Ky.  Law  Bep.  298.  It 
is  said  in  Wies  ▼.  Hoffman  House,  28  Misc.  Bep.  225,  59  N.  T. 
8upp.  38:  ''The  statutory  provisions  exempting  the  innkeeper  from 
liability  for  the  loss  of  money,  jewels  or  ornaments  where  he  pro- 
vides a  safe  for  their  keeping  and  posts  the  requisite  notice  in  con- 
spicuous places  on  the  premises  •  •  •  .  are  to  be  construed,  not  eo 
much  as  limiting  or  modifying  his  liability  as  insurer,  but  as  mak- 
ing the  guest  chargeable  with  negligence  if  he  omits  to  avail  him- 
self of  the  means  of  protection  afforded.  The  innkeeper  is  still 
strictly  an  insurer;  but  a  failure  by  the  guest  to  comply  with  the 
statute  on  his  part  will  be  such  negligence  as  will  defeat  the  en- 
forcement of  liability." 

The  benefit  of  such  statute  may  be  waived  by  the  managing  officer 
or  clerk  of  a  hotel,  as  where  he  authorizes  a  guest  to  leave  valuables 
in  his  room:  Friedman  v.  Breslin,  51  App.  Div.  268,  65  N.  Y.  Suppu 
5,  afirmed,  169  N.  Y.  574,  61  N.  E.  1129. 

2i    To  be  Strictly  Constroed. 

A.  Posting  of  Notice.— Statutes  of  this  character,  being  in  dero- 
gation of  the  common  law,  are  to  be  strictly  construed:  Briggs  ▼• 
Todd,  28  Misc.  Bep.  208,  59  N.  Y.  Supp.  23.  So  where  it  is  provided 
that  he  must  keep  posted  on  his  door,  and  other  public  places  in 
his  house  of  entertainment,  written  or  printed  notices  to  his  gneets 
that  they  must  leave  their  valuables  with  the  landlord,  it  most  be 
held  to  mean  that  such  notices  should  be  posted  on  all  the  dooiv  of 
rooms  occupied  by  guests:  Lanier  v.  Youngblood,  78  Ala.  587;  a&d 
a  mere  posting  of  notice  on  a  single  door  of  the  hotel,  howerer 
public  it  may  be,  is  not  a  compliance  with  the  statute:  Bealo  t. 
Posey,  72  Ala.  323. 

A  printed  copy  of  the  notice  at  the  head  of  the  hotel  register  is 
not  a  compliance  with  the  statute,  nor  is  a  verbal  notice:  Olson  T. 
Crossman,  31  Minn.  222,  17  N.  W.  375.  See,  also,  Bernstein  t. 
Sweeny,  33  N.  Y.  Sup.  Ct.  (1  Jones  &  S.)  271,  holding  that  no  notico 
was  given  from  the  mere  fact  of  signing  the  register  on  whiek 
there  was  a  notice  requiring  the  deposit  of  valnables,  there  bein^ 
no  proof  that  it  was  seen  or  assented  to  by  the  guest. 

To  relieve  from  liability,  the  notice  itself  must  be  exaet.  8o 
where  there  must  be  exhibited  in  the  room  a  copy  of  the  statute^ 
reading  that  the  landlord  shall  not  be  liable  except  when  the  prop- 
erty is  ''stolen,  lost  or  injured  through  the  willful  aet,  neghtt  or 
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default"  of  th«  innkeeper  or  his  servant,  the  omission  of  the 
word  ''aef  vitiates  the  entire  notice,  sueh  omission  eompletlj  al* 
taring  the  operation  of  the  act;  Spice  ▼.  Bacon,  4&  L.  J.  Ex.  713, 
36  L.  T.  896.  And  where  the  statute  provides  that  the  notice 
must  be  printed  in  a  certain  style  of  type,  printing  it  in  a  smaller 
«lyle  is  no  compliance  therewith,  and  does  not  relieve  from  respon- 
sibility: Porter  v.  Gilkey,  67  Mo.  286. 

The  object  of  the  statute  being  to  give  constructive  notice  to 
goeetfl  of  the  existence  of  safe  place  and  of  their  duty  to  deposit 
there,  it  would  seem  that  where  actual  knowledge  was  had,  such 
notices  would  be  useless,  the  result  which  they  were  designed  to 
bring  about  having  been  effected  in  another  way,  and  some  of  the 
anthorities  so  hold:  Purvis  v.  Coleman,  21  N.  T.  Ill,  afGbrming  14 
N.  Y.  Sup.  Ct.  (1  Bosw.)  321;  Shultz  v.  WaU,  134  Pa.  St.  262,  19 
Am.  St.  Bep.  686,  19  AtL  742.  Others,  however,  maintain  that  the 
statute  must  be  strictly  followed  and  notices  posted,  in  spite  of  the 
fact  that  actual  notice  was  had:  Olson  v.  Grossman,  31  Minn.  222,  17 
N.  W.  375;  Batterson  v.  Vogel,  8  Mo.  App.  24.  See,  also,  Lanier  v. 
Yoongblood,   73   Ala.   587. 

B.  Establishing  Safe  Place.— Where  a  statute  provides,  among 
other  things,  that  an  innkeeper  shall  not  be  liable  for  any  article 
of  wearing  apparel,  not  within  a  room  assigned  to  a  guest,  unless 
socially  Entrusted  to  his  own  care  and  custody,  or  that  of  his 
servants,  he  is  liable  if  a  guest  hangs  his  overcoat  upon  one  of  a 
row  of  hooks,  placed  in  the  ofice  of  a  hotel  behind  the  desk  and 
used  for  that  purpose  by  guest,  for  the  subsequent  loss  of  the 
overcoat,  where  he  has  not  established  any  particular  place  for 
keeping  overcoats,  and  cannot  escape  liability  on  the  ground  that  it 
was  not  especially  intrusted  to  his  care  as  mentioned  in  the  statute: 
Bradner  v«  Mullen,  27  Misc.  Bep.  479,  59  N.  T.  Supp.  178. 

e.  What  CNM>ds  They  Embrace. — Ths  strictness  of  construction  of 
statntes  of  Chis  character  applies  not  only  to  the  notice  to  be  given, 
but  also  to  the  particular  species  of  property  embraced  within  its 
operation:  Bamaley  v.  Leland,  43  N.  Y.  539,  3  Am.  Bep.  728.  So 
where  the  statute  provides  that  the  guests'  jewels  and  ornaments  be 
deposited  with  the  innkeeper  in  order  to  hold  him  responsible  there- 
for, it  is  held  that  a  watch  does  not  come  within  the  meaning  of 
either  of  these  terms:  Bernstein  v.  Sweeny,  33  ^N.  Y.  Super.  Ct.  (1 
Jones  *  a)  271;  Becker  v.  Warner,  90  Hun,  187,  35  N.  Y.  Supp. 
739;  Briggs  v.  Todd,  28  Misc.  Bep.  208,  59  N.  Y.  Supp.  23;  Bamaley 
V.  Leland,  43  N.  Y.  539,  3  Am.  Bep.  728,  in  which  case  the  court 
said:  "A  watch  is  neither  a  jewel  or  ornament,  as  these  words  are 
Qsed  and  understood,  either  in  common  parlance  or  by  lexicographers. 
It  is  not  used  or  carried  as  a  jewel  or  ornament,  but  as  a  timepieca 
or  chronometer,  an  article  of  ordinary  wear  by  most  travelers  of  every 
class,  and  of  daily  and  hourly  use  by  alL  It  is  as  useful  and  neces- 
▲b.  St.  Rep.,  YoL  99—38 
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Bary  to  the  guest  in  his  room  as  oat  of  it,  in  the  night  as  the  daj- 
time.    It  Ib  carried  for  nae  and  convenience  and  not  for  ornament." 

That  silver  table  forks  and  a  silver  soup  ladle  are  not  withi» 
the  term  "jewels  or  ornaments/'  see  Briggt  v.  Todd,  28  Misc.  Bep. 
208,  69  N.  Y.  Supp.  28. 

A  watch  and  chain,  although  for  personal  use,  come  within  the- 
operation  of  a  statute  requiring  the  deposit  of  articles  of  gold  and 
silver  manufacture:  Stewart  v.  Parsons,  24  Wis.  241;  but  such  statute 
does  not  apply  to  a  large  quantity  of  watches,  chains  and  jewelry 
brought  for  sale,  as  there  would  be  no  room  in  the  safe  therefor: 
Myers  v.  Gottrill,  5  Bias.  465,  Fed.  Gas.  No.  9985. 

Where  a  statute  requires  the  deposit  of  money  and  jewelry  or 
ornaments,  it  has  been  held  that  this  did  not  include  money  necessary 
for  personal  use,  and  if  such  sum  were  not  given  into  the  keeping 
of  the  landlord  he  would  still  be  liable  for  its  loss:  Murehison  v. 
Sergent,  09  Oa.  206,  47  Am.  Bep.  764;  Maltby  y.  Chapman,  25  Md» 
810;  Gile  ▼.  Libby,  36  Barb.  70;  Krohn  v.  Sweeney,  2  Daly,  200. 

The  New  York  eases  have,  however,  been  overruled  and  the  stat* 
ute  is  held  to  apply  to  all  money  and  jewelry,  and  not  to  the  excess 
above  a  reasonable  amount:  Hyatt  v.  Taylor,  42  N.  Y.  258,  afflirm- 
ingf  61  Barb.  632;  Bosenplaenter  v.  Boessle,  54  N.  Y.  262,  the 
court  saying  in  the  former  case:  ^'When  it  is  asked.  Could  the  leg^ 
islature  have  intended  that,  on  entering  a  hotel,  the  guest  should* 
strip  himself  of  all  money,  jewels  and  ornaments,  or  be  without  pro- 
tection 9  it  may  be  answered,  the  guest  walks  the  streets,  he  visits 
places  of  public  resort  or  amusement,  or  the  places  to  which  business 
calls  him,  and  he  enters  his  own  abode,  and  he  takes  with  him  to 
eaeh,  without  any  especial  guaranty  of  safety,  so  much  money  and 
so  many  jewels  and  ornaments  as  he  sees  fit,  and  the  hardship  is  not 
great  if  his  entrance  or  his  stay  at  a  hotel  places  him  in  no  worse- 
condition.  If  it  be  said  in  all  other  places  he  acts  voluntarfly  and 
vses  the  means  he  deems  proper  for  his  own  protection,  it  may  be 
added  that  when  he  enters  a  hotel,  the  landlord  is  still  bound  by 
the  statute  to  assume  his  protection  and  bear  his  risks.  He  i» 
therefore  not  only  in  no  worse  condition  than  while  without  its  doors 
or  within  his  own  home,  but  better,  much  better;  he  may,  if  he 
chose,  require  the  landlord  to  keep  this  hazardous  property  for  him." 

The  law  as  to  when  the  deposit  must  be  made  is  well  brought  out 
in  Bosenplaenter  v.  Boessle,  64  N.  Y.  262.  There  a  guest  mad  his 
wife  arrivel  at  a  hotel,  were  shown  to  a  room,  to  which  theii  trunk, 
was  brought,  and  were  there  nearly  an  hour  before  going  to  dinner^ 
Upon  returning  a  short  time  after,  they  found  their  trunk  broke» 
open  and  various  articles  of  jewelry  missing.  The  court  held  that 
wherever  the  guest  has  an  opportunity  to  make  the  deposit,  and 
does  not  do  so,  he  neglects  to  make  it  within  the  meaning  of  the 
statute,  although  there  must  be  a  brief  period  after  the  arrival  of 
a  guest  at  a  hotel  before  he  can  make  the  deposit,  during  whic^ 
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time  the  itatnte  aifords  the  hotelkeeper  no  protection;  and  that  the 
plaintifBi  in  the  eaae  before  them  had  time  to  depoeit  the  propertjn 
end,  having  neglected  to  do  so,  could  not  recoyer. 

The  neglect  of  the  guest  to  deposit  must,  however,  be  the  cause 
•f  the  loss.  80  where  a  package  of  jewelry  was  lost  after  the  guest 
bad  packed  up  and  was  about  to  leave,  and  which,  even  if  it  had 
been  deposited,  would  have  been  returned  to  the  guest  to  be  packed 
prior  to  departure,  the  innkeeper  was  held  liable,  the  neglect  to  de- 
posit it  not  having  caused  the  loss:  Bendetson  v.  French,  46  N.  Yy 
266;  Stanton  v.  Leland,  4  E.  D.  Smith,  S8. 

Where  a  statute,  limiting  the  liability  of  innkeepers  for  losses 
sustained  by  their  guests,  excepts  wearing  apparel,  articles  worn  ow 
cskrried  upon  the  person  to  a  reasonable  amount,  personal  baggage 
and  money  necessary  for  traveling  expenses,  a  gold  watch,  gold 
rings,  a  thimble  and  a  neck-pin  were  considered  as  within  the  ex* 
eeption,  and  the  innkeeper  liable  for  their  loss:  Noble  t.  Millikeny 
77  Me.  359. 

VL    Def  eiuei  to  the  Action. 

a.    Oontrfbntory  Negligence. 

1.  OeneraUy. — Contributory  negligence  on  the  part  of  the  guest 
ie  a  valid  defense  to  an  action  against  an  innkeeper  for  loss  of  prop* 
erty  while  a  guest:  Fowler  v.  Borlon,  24  Barb.  384;  Bead  v.  Amidon, 
41  Yt.  15,  98  Am.  Dee.  660;  Elcoz  v.  Hill,  98  U.  S.  218;  CashiU 
T.  Wright,  6  EL  &  B.  891.  What  is  sufficient  thus  to  bar  an 
action  is  well  expressed  in  Lanier  v.  Youngblood,  73  Ala.  587,  in  the 
following  language:  ''It  is  not  every  slight  negligence  on  the  part 
of  the  guest,  of  eourse,  which  will  be  held  to  excuse,  as  coming 
within  this  principle.  Nor  is  the  rule  perhaps  sound,  as  some- 
timee  found  to  be  intimated  that  the  negligence  required  to 
be  imputed  must  be  gross  negligence,  or  such  as  evinces  a 
want  of  good  faith  on  the  part  of  the  plaintiff.  The  true  rule 
in  our  judgment,  and  the  one  which  seems  to  be  sustained  by  the 
analogies  of  the  law  in  other  eases,  is,  that  the  want  of  ordinary 
eare  on  the  part  of  the  guest,  or  of  such  as  a  prudent  man  may 
reasonably  be  expected  to  exercise  under  like  circumstances,  is  suffi* 
eient  to  defeat  a  recovery  against  the  innkeeper  where  it  appears 
that  such  negligence  proximately  contributed  to  the  loss,  and  that  the 
loss  would  not  otherwise  have  happened." 

The  question  of  negligence  is  one  of  fact  for  the  jury:  Bohler  T. 
Owens,  60  Ga.  185;  Hadley  v.  TJpshaw,  27  Tex.  547,  86  Am.  Dee. 
654*  Jalie  v.  Cardinal,  35  Wis.  118;  Armistead  v.  White,  17  N.  B. 
261,  15  Jur.  1010.  Evidence  of  neglect  on  the  part  of  the  plaintiff 
must  be  confined  to  the  period  while  he  was  a  guest  at  the  inn,  and 
testimony  tending  to  show  neglect  previous  to  his  becoming  sut-h, 
er  his  subsequent  conduct  after  leaving  the  hotel,  is  inadmissible: 
Burrows  v.  Trieber,  21  Md.  320,  83  Am.  Dec.  690. 
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If  the  plaintiif  mm  negligent,  bat  it  was  diseovered  by  tbe  iiut- 
keeper  or  his  oenrants  in  time  to  have  prevented  the  loss  hj  thm 
exercise  of  extraordinary  diligence,  the  latter  is  nevertheleea  liabla, 
«•  where  a  guest  went  out  without  closing  and  locking  the  door, 
which  fact  was  known  to  the  servants,  who  had  an  opportunity  ot 
locking  it,  but  failed  to  do  so  for  over  an  hour:  Wataon  t«  Looghran, 
112  Ga.  887,  38  S.  E.  82. 

Contributory  negligence  is  a  matter  of  defense,  and  lack  thereof 
need  not  be  set  up  by  the  guest  in  his  eomplaint:  Bowell  v.  De  Wald, 
2  Ind.  App.  308,  50  Am.  St.  Bep.  240,  28  N.  E.  430. 

If  the  owner  of  baggage  allows  another  to  exercise  acts  of  own* 
ership  over  it,  without  informing  the  landlord  that  the  proper^ 
Is  his,  and  such  person  afterward  carries  it  away,  the  plaintiff  ia 
guilty  of  such  negligence  as  to  preclude  recovery:  Kelsey  v.  Berry, 
42  HI.  469.  But  it  is  no  excuse  to  a  landlord  where  a  chambermaid 
unlocked  the  door  of  a  guest's  room  for  a.  person,  who  took  goods 
therefrom,  from  the  mere  fact  that  the  guest  had  been  seen  in  com- 
pany with  such  person,  who  was  also  a  guest:  Jacobi  v.  Haynes,  14 
Misc.  Bep.  15,  35  K.  Y.  Supp.  120. 

A  guest  is  not  chargeable  with  negligence  in  consenting  to  sleep 
in  the  same  room  with  another  guest,  who  was  a  stranger  to  hiai 
and  with  whom  he  did  not  come  to  the  inn,  by  whom  his  goods 
were  stolen:  Olson  v«  Grossman,  31  Minn.  222, 17  N.  W.  375.  Nor  does 
the  mere  fact  that  a  guest  does  not  ask  for  his  baggage  or  inquire 
as  to  its  safety  for  a  period  of  several  days  after  its  reception  bj 
the  innkeeper,  constitute  negligence:  Eden  v.  Drey,  75  IIL  App.  102. 
It  has  been  held  not  negligence  for  a  guest  to  fail  to  tell  a  clerk 
that  there  was  money  in  a  pocket-book  which  he  handed  to  him,  it 
being  of  the  kind  commonly  used  for  carrying  money:  Shoocraft 
T*  Bailey,  25  Iowa,  553;  or  that  a  valise  contained  valuables:  BoweU 
T.  De  Waldy  2  Ind.  App.  803,  50  Am.  St.  Bep.  240,  28  N.  £.  430;  or 
to  have  the  value  of  a  package  marked  upon  it:  Baehr  v.  Downejr 
(Mich.),  94  N.  W.  750.  And  where  the  innkeeper  has  received  front 
his  guest  a  satchel,  such  as  is  ordinarily  used  to  carry  clothing  and 
in  informed  that  it  contains  valuables,  he  cannot  avoid  Uabilityi 
for  a  loss  of  coin  contained  therein,  on  the  ground  that  the  guest 
was  negligent  in  putting  it  there:  Kellogg  v.  Sweeney,  1  Lans.  897. 

It  is  not  negligence  for  a  guest  not  to  avail  himself  of  a  check* 
room  for  his  hat  and  coat  while  at  meals,  where  the  proprietor  em«> 
ploys  a  servant  to  receive  and  keep  the  property  of  his  guests  dnr» 
Lig  that  time,  to  whom  the  plaintiff  intrusted  his  hat  and  coat: 
Labold  T.  Southern  Hotel  Co.,  54  Mo.  App.  5(^. 

In  Smith  V.  Wilson,  86  Minn.  334,  1  Am.  St.  Bep.  669,  31  N.  W. 
176,  it  was  held  not  negligence  as  a  matter  of  law  for  a  guest,  wh« 
occupied  a  room  alone,  to  sleep  with  about  five  hundred  dollars  ia 
a  belt  about  his  person.  But  it  has  been  held  that  where  a  guest 
has  an  opportunity  of  securing  valuables  in  his  possession  by  giT^ 
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lag  them  oyer  to  the  euitody  of  the  innkeeper  and  lie  fails  to  dor 
80,  that  is  eueh  negligence  aa  to  bar  an  action  if  the/  are  lost  or 
stolen:  Jones  y.  Jackson,  29  U  T.  399.  In  Armistead  ▼.  White,  IT 
Q.  B.  261,  20  L.  J.  Q.  B.  624,  the  court  held  that  it  was  correct 
for  a  jury  to  iind  it  gross  negligence  to  leave  money  in  the  com- 
mereial  room  ot  a  hotel  in  abox  with  a  defective  lock,  which  was 
easily  slipped  back,  and  that  the  plaintiff  had  opened  the  box  in' 
tho  room  and  counted  the  money  in  the  presence  of  several  persons. 
A  noncompliance  with  a  reasonable  and  proper  regulation  of  the 
Inn,  brought  to  the  notice  of  the  guest,  resulting  in  the  loss  of  his 
goodSy  is  negligence:  Purvis  v.  Coleman,  21  N.  Y.  Ill;  Classen  v. 
Leopold,  82  N.  Y.  Super.  Ct.  (2  Sweeny)  705;  Fuller  v.  Goats,  18 
Ohio  St  848.  So  where  a  guest  is  told  to  put  his  goods  in  a  par* 
tienlav  place,  but  he  does  not  do  so,  the  innkeeper  is  exonerated  from 
liability:  Wilson  v.  Halpin,  80  How.  Pr.  124, 1  Daly,  490.  If,  however, 
the  Boncompliaaee  with  a  reasonable  regulation  is  not  the  cause  of 
the  lois^  the  innkeeper  is  not  relieved  from  liability:  Burbank  t*. 
Ckapin,  140  Mass.  128,  8  N.  £.  984.  And  see  Gile  v.  Libby,  85 
Barb.  70. 

2.  FaHvo  to  Z«ock  this  Door<— The  question  has  often  arisen  a» 
to  how  far  it  is  negligence  for  a  guest  to  fail  to  bolt  or  lock  hisi 
door,  and  several  decieions  have  held  a  failure  to  do  so  not  negU* 
genee  so  as  to  bar  a  recovery  against  an  innkeeper:  Classen  t.  Leo- 
pold, 82  N.  Y.  Super.  Ct  (2  Sweeny)  705;  Mitchell  v.  Woods,  19 
L.  T.  670;  3P11ipowski  v.  Merryweather,  2  Fost.  A  F.  285.  Nor  is  it 
so,  in  the  absence  of  a  rule  requiring  the  door  to  be  locked  or  bolted: 
Murehison  v.  Sergent,  69  Ga.  206,  47  Am.  Bep.  754;  Spring  v.  Hager^ 
145  Mass.  186,  1  Am.  St  Bep.  451,  18  N.  E.  479. 

A  guest  need  not  keep  his  room  locked  the  whole  time:  Budden* 
bnrg  V.  Benner,  1  Hilt  (N.  Y.)  84.  ''Where  one  is  in  an  inn  as  a 
gnesty"  aaid  the  court  in  Batterson  v.  Yogel,  10  Mo.  App.  286, 
''and  has  the  means  of  securing  the  door,  the  mere  leaving  the  door 
of  his  private  room  unlocked  is  not  negligence  that  relieves  the 
innkeeper,  even  though  the  latter  has  given  the  guest  a  key. 

"The  fact  of  the  guest  having  the  means  of  securing  himself 
and  not  choosing  to  use  them,  is  one  which,  with  the  other  circum- 
stances of  the  case^  should  be  left  to  the  jury.  It  should  not  be 
singled  out  and  put  to  the  jury  as  a  test  of  negligence.  The  ques- 
tion is,  whether  the  loss  would  or  would  not  have  happened  if  the 
plaintiff  had  used  the  ordinary  care  that  a  prudent  man  might  rea- 
sonably be  expected  to  have  taken  under  the  circumstances:  Oppen- 
heim  v.  White  Lion,  L.  B.  6  C.  P.  515;  Wharton  on  Negligence,  69L 
The  jury  are  not  to  be  told  that,  if  by  reasonable  care,  the  plaintiff 
might  have  locked  his  door  and  did  not  do  so,  this  is  such  negligence 
as  to  exonerate  the  innkeeper,  if  the  loss  occurred  through  leaving 
the  door  unlocked."  And  it  cannot  be  laid  down  as  a  proposition 
ef  law  that  leaving  the  door  unbolted  is  not  evidence  of  negligence^ 
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u  eaeh  ease  must  depend  on  itg  own  facts:  Herbert  ▼.  HarkweDf 
45  L.  T.  649,  afftrmed,  a  A.,  W.  N.  1882,  112. 

It  is  not  contributory  negligence  because  a  guest  sleeps  in  a  room, 
the  lock  on  the  door  of  which  is  out  of  repair,  or  because,  knowing 
the  condition  of  the  door,  he  fails  to  notify  the  innkeeper  thweof : 
Lanier  v.  Youngblood,  73  Ala.  587. 

8.  Intoxication. — Intoxication  on  the  part  of  a  guest  may  have 
contributed  to  his  loss,  and  in  such  ease  he  cannot  recover  from  the 
landlord  therefor:  Becker  v.  Warner,  90  Hun,  187,  35  N.  Y.  Supp. 
739;  Walsh  ▼.  Porterfield,  87  Pa.  St.  376.  It  has  even  been  held  that 
«  state  of  intoxication  raises  a  presumption  of  negligence:  Proiilet 
w.  Hall,  14  La.  Ann.  524.  But,  in  Bubenstein  v.  Cruikshanks,  54 
Iifich.  199,  52  Am.  Bep.  806,  19  N.  W.  954,  the  court  was  of  the 
•opinion  that  a  host's  liability  for  the  baggage  of  his  guest  was  not 
-diminished  but  rather  increased,  by  the  fact  that  the  guest  got  too 
drunk  at  his  bar  to  take  care  of  himself:  See,  also,  Jalie  y.  Cardinal, 
-35  Wis.  118.  The  fact  that  the  guest  was  intoxicated  will  not  de- 
stroy the  landlord's  liability  for  robbery  committed  on  him  by  one 
of  his  servants:  Cunningham  v.  Bucky,  42  W«  Va^  671,  57  Am.  St. 
Jtep.  878,  26  S.  E.  442. 

b.    Illegality. 

1.  Iiack  of  License  by  Landlord. — ^The  fact  that  an  innkeeper, 
holding  himself  out  to  the  public  as  such,  has  not  taken  out  a  license, 

>as  provided  by  statute,  does  not  relieve  him  from  the  strict  liability 
attaching  to  licensed  innkeepers:  Lanier  v.  Youngblood,  73  Ala.  587, 
siting  Beale  v.  Posey,  72  Ala.  323. 

2.  Illegal  Acts  of  the  Ouest. — ^In  several  instances,  innkeepers 
bave  attempted  to  avoid  responsibility  by  setting  up  as  a  defense 
that  their  guests  were  acting  illegally.  In  Cohen  v.  Manuel,  91 
Me.  274,  64  Am.  St.  Bep.  225,  39  Atl.  1030,  the  goods  for  which  it 
was  sought  to  hold  the  hotel-keeper  liable  were  to  be  peddled  with- 
out a  license,  which  fact  was  relied  upon  as  an  answer  to  the  ac- 
tion. The  eourt  held  it  to  be  no  defense,  saying:  "It  is  not  un- 
lawful for  a  peddler,  with  or  without  a  license,  to  put  up  at  an  inn. 
'The  plaintiff  did  not  lodge  at  the  defendant's  inn  as  a  peddler,  but 
4Ui  an  individuaL  As  a  property  owner  merely  he  intrusted  his  prop- 
•^rty  to  the  defendant's  safekeeping.  It  was  not  unlawful  for  him 
^  eat,  drink  and  be  sheltered  in  an  inn,  nor  to  deliver,  or  offer  to 
deliver,  his  money  and  other  property  to  the  innkeeper  for  safe  cus- 
tody. If  his  property  consisted  of  merchandise  carried  by  him  for 
the  purpose  of  sale,  without  a  license,  in  violation  of  law,  it  was 
none  the  less  property.  A  peddler  may  lawfully  care  for  and  pro- 
tect his  property.  If  he  exposes  it  for  sale,  or  sells  it,  without 
license,  ne  may  be  fined.  No  penalty  attaches  to  the  merchandise 
itself.  It  cannot  be  seized  or  forfeited.  It  is  neither  eontraband 
nor  outlawed*    The  rights  and  liabilities  which  exist  between  ths 
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innkeeper  and  his  ^est,  who  is  a  peddler,  are  created  by  law,  and 
^row  oat  of  the  relation  between  them,  and  are  in  no  degree  depend- 
«nt  npon  the  purpose  of  the  owner  to  sell  the  goods  at  some  futare 
time  without  license.  It  is  therefore  the  opinion  of  the  court  that 
even  if  the  plaintiff  had  no  license  to  peddle,  that  fact  would  not 
constitute  a  defense  to  this  action.'' 

The  innkeeper  is  liable  for  the  loss  of  a  buggy-robe,  although  it 
recurred  while  the  guest  was  traveling  on  Sunday,  in  violation  of  a 
statute:  Coz  v.  Cook,  96  Mass.  (14  Allen)  16S. 

In  Curtis  ▼.  Murphy,  63  Wis.  4,  53  Am.  Eep.  242,  22  N.  W.  825, 
the  plaintiff  went  to  a  hotel  near  his  residence  at  midnight,  with  a 
prostitute  and  registered  as  man  and  wife.  He  delivered  a  sum  of 
money  to  the  hotel  clerk  for  safekeeping.  During  the  night,  the 
«lerk  absconded  with  the  money.  The  court  held  that,  having  come 
solely  for  the  purpose  of  having  sexual  intercourse  with  the  woman, 
he  was  not  a  guest,  and  could  not  recover.  A  different  case  is  pre- 
sented, however,  where  the  woman  had  already  left  the  plaintiff, 
and  he  was  robbed  after  her  departure:  Lucia  v.  Omel,  46  App.  Biv. 
200,  61  N.  T.  659,  affirmed,  53  App.  Div.  641,  66  N.  Y.  Supp.  1136. 
The  court  there  mentioned  Curtis  v.  Murphy,  63  Wis.  4,  53  Am.  Bep. 
242,  22  K.  W.  825,  saying:  ''If  he  had  been  robbed  while  occupying 
his  room  with  the  strumpet,  the  decision  cited  would  apply.  If  he 
bad  been  robbed  by  the  strumpet  with  whom  he  associated,  we  would ' 
be  entirely  clear  that  his  loss  would  be  the  result  of  his  own  neg-' 
ligence  and  misconduct,  and  thus  preclude  a  recovery  against  the 
landlord  within  the  general  rule,  even  apart  from  the  authority  of 
the  Wisconsin  case.  But  the  misconduct  and  immorality  of  the 
plaintiff  had  ceased  before  he  met  with  his  loss.  We  cannot  see 
how  that  previous  immorality  affected  his  subsequent  status  as  a 
guest  in  the  hotel.'' 

e.  Guest  Taking  Exclusive  Control  of  Goods,  or  Depositing  Them 
wltb  Other  Guest. — ^The  proprietor  of  a  hotel  may  exonerate  himself 
by  showing  that  the  guest  had  taken  exclusive  custody  of  his  own 
goods:  Packard  v.  Northcraft,  59  Ky.  (2  Met.)  439;  Burgess  v. 
Clements,  4  Maule  A  S.  306;  but  this  must  be  an  exclusive  custody 
and  control  of  a  guest,  and  must  not  be  held  under  the  supervision 
and  care  of  the  innkeeper,  as  where  they  are  kept  in  a  room  assigned 
to  a  guest  or  other  proper  depository  in  the  house:  Fuller  v.  Coats, 
18  Ohio  St.  343.  See,  also,  Packard  v.  Korthcraft,  59  Ky.  (2  Met.) 
439.  Therefore,  a  guest  may  retain  personal  custody  of  his  trunk, 
wearing  apparel,  watch,  money  and  jewelry  without  discharging  the 
innkeeper  from  responsibility,  they  being  considered  likewise  in  the 
eostody  of  the  innkeeper,  and  subject  to  that  uncommon  care  which 
ha  la  bound  to  exercise  respecting  the  effects  of  his  guests:  Weisen- 
g«r  T.  Taylor,  64  Ky.  (1  Bush)  275,  89  Am.  Dee.  626;  Jalie  ▼•  Cardi* 
BBl,  35  Wis.  118. 
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The  Hune  rule  applies  where  he  depositi  the  property  with  uioiher 
gneet  or  inmate,  in  whom  he  reposes  coniidence,  and  the  innkeeper 
la  relieved  from  reaponsibilitj  therefor:  Sneider  t.  Geiai,  1  Teate» 
(Pa.),  34;  HooBer  y.  Tolly,  62  Pa.  St.  92,  1  Am.  Bep.  890. 

d.  Want  of  Authority  in  tanrant. — ^Laek  of  anthority  in  an  inA- 
keeper's  servant  to  aet  for  his  master  will  not  be  available  ae  a 
defense  if  he  apparently  had  sueh  authority:  Boekwell  y*  Proetor, 
S9  Qa.  105;  Buckle  ▼.  Probasco,  68  Mo.  App.  49.  See,  also,  Ceakeix 
T.  Nagle  88  Ga.  696,  20  Am.  St  Bep.  388, 10  &  £.  491« 

Vn.    Hatuxe  of  the  Actton. 

There  seems  to  be  a  eonfliet  as  to  the  nature  of  an  aetion  of  thla 
^    kind  against  an  innkeeper.    In  Gile  ▼•  labby,  86  Barb.  70,  it  waa 
j    said:  '*The  liability  of  an  innkeeper  by  custom,  or  the  common  law^ 
)    for  the  loss  of  the  goods  of  his  guest,  would  appear  to  have  beea 
I   founded  on  contract— on  the  implied  nndertaking  on  the  pert   of 
*    the  innkeeper  to  safely  keep  the  goods,  in  consideration  of  the  usual 
charge  to  be  paid  by  the  guest  for  his  lodging  and  entertainment. 
The  action  might  be  either  assumpsit  or  case.    In  either  action  it 
was  usual,  and  perhaps  necesiary,  to  allege  in  the  declaration  that 
the  loss  occurred  by  and  through  the  careleasneas  of  the  innkeeper 
and  his  servanta"    But,  in  People  ▼.  WUlett,  26  Barb.  78,  it  waa 
decided  that  an  action  of  this  character  was  founded  in  tort  or  mis- 
feasance, and  not  on  contract.    That  trover  will  not  lie,  unless  aa 
actual  converaion  is  ihown,  see  Hallenback  v.  Fish,  8  Wend.  547,  M 
Am.  D^e.  88. 

VZn.    MtoasDxe  of  llaaiaya 

The  measure  of  damages  to  be  applied  in  actions  by  a  guest  against 
a  landlord  for  loes  of  his  property  is  the  market  value  thereof  at 
the  time  of  loss,  to  which  interest  may  be  added  and  included  in 
the  total  sum  of  damages  allowed.  While  the  cost  of  the  property 
may  be  considered,  in  connection  with  other  facts,  in  determining 
ittf  value,  evidence  of  its  cost,  without  more,  is  not  sufficient  proof 
of  its  market  value:  Watson  v.  Loughran,  112  Ga.  837,  38  8.  E.  82. 
See,  also,  Wies  v.  Hoifman  House,  28  Misc.  Bep.  225,  59  K.  Y.  Snpp. 
88.  That  the  giving  of  interest  upon  the  amount  of  the  goods  loet 
is  not  compulsory,  see  Sparr  v.  WeUman,  11  Mo.  230. 

If  the  innkeeper  has  capriciously  refused  to  delxirer  the  guest 'to 
property,  and  he  is  thereby  compelled  to  employ  counsel  to  enforee 
his  rights,  the  Jury  may  allow  the  plaintiif  his  attorney 'k  fees  as 
damages:  Carhart  v.  Wainman,  114  Ga.  632,  88  Am.  St  Bep.  46,  4Xk 
a  £.  781. 

XX.    Zdability  to  Boarders. 

An  innkeeper  or  boarding-house  keeper  is  not  liable  to  a  boarder 
as  an  insurer,  but  is  held  only  to  the  exercise  of  ordinary  care,  and 
liable  for  his  own  negligence  or  that  of  his  servants,  resulting  in  loss 
er  injury  to  the  goods  of  his  boarders:  Smith  v.  Bead,  52  How.  Pr. 
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14;  fiiegman  ▼.  Keeler,  4  Misc.  Eep.  628,  24  N.  T.  Supp.  821;  George 
V.  Depierrifl,  17  Misc.  Eep.  400,  39  N.  Y.  Supp.  1082;  Meacham  ▼. 
Galloway,  102  Tenn.  415,  73  Am.  St.  Eep.  886,  52  a  W.  869;  and 
where  he  gratuitously  receives  a  deposit  of  money  or  valnables  from 
a  boarder,  he  is  liable  only  for  gross  negligence:  Johnson  ▼•  Beynolds, 
S  Kmn.  257;  Wiser  ▼.  Chesley,  53  Mo.  547. 

If  a  boarder  at  a  hotel  fails  to  take  snch  eare  of  his  watch  as  % 
person  of  ordinary  prudence  should  take,  the  landlord  is  not  responsi- 
ble for  its  loss:  Chamberlain  ▼.  Masterson,  26  Ala.  371;  nor  io 
ho  where  he  is  lacking  in  ordinary  care  in  not  keeping  his  door 
locked:  Swann  y.  Smith,  14  Daly,  114. 

In  Lawrence  ▼.  Howard,  1  Utah,  142,  %  boarder  was  ordered  to 
leoTe  %  hotel  for  failure  to  pay  his  board.  He  left  without  taking 
hio  baggage  or  asking  therefor,  although  it  would  have  been  deliv- 
ered upon  demand,  and  it  was  subsequently  lost.  The  hotel-keeper 
was  held  to  be  a  bailee  without  reward,  liable  only  for  gross  neg- 
ligence, and  as  the  boarder's  negligence  in  not  asking  for  his  prop- 
erty, which  he  would  have  received,  contributed  to  his  loss,  he  could 
Boi  reeoTer« 

X   Lial>llity  of  Beotaimat^e^pon, 

A  restaurant  it  not  an  Ian,  so  as  to  subject  the  keeper  to  the 
liability  of  an  innkeeper:  Carpenter  v.  Taylor,  1  Hilt.  (N.  T.)  193. 
Where  liquors  could  be  sold  legally  only  under  a  license,  and  such 
licenses  could  be  issued  only  to  persons  keeping  inns,  and  it  waa 
proved  that  the  plaintiit  lost  eertaia  property  Ui  a  restaaraat,  ia 
which  liquors  were  sold,  it  was  held  that  the  court  would  presume 
that  the  defendant  was  an  innkeeper,  in  the  absence  of  evidence  to 
the  contrary,  and  liable  as  snch  for  the  property  of  guests:  Kom  ▼• 
Sehedler,  11  Daly,  834. 

Ia  La  Salle  Bestauraat  t.  McMasters,  86  HL  App.  077,  the  plain- 
tiff entered  defendant's  reetanrant  at  a  patron,  and  after  telling 
the  waiter  that  he  did  not  see  a  vacant  rack  upon  which  to  hang  hit 
eoaty  the  waiter  took  the  coat,  saying  he  would  take  care  of  it,  and 
hang  it  upon  a  rack  near  plaintiff.  When  the  meal  was  finished^ 
it  could  not  be  found.  On  the  bill  of  fare  was  conspicuously  printed 
the  words,  ''Not  responsible  for  hats  and  coats."  Ue  plaintiff  was 
allowed  to  recover.    See,  also,  Ultzea  t.  Nicol  (1894),  1  Q.  B.  92. 

At  a  quick-lunch  restaurant,  the  proprietor  provided  nails  on  which 
te  hang  hats  and  overcoats,  and  posted  placards  warning  against 
thieves,  and  for  guests  to  watch  their  hats  and  overcoats.  At  the 
bottom  of  each  bill  of  fare  was  a  notice  disclaiming  responsibility 
for  personal  property  unless  checked  by  the  manager.  A  manager 
was  in  attendance,  constantly  on  watch  to  protect  the  property  of 
patrons,  and  provided  a  system  of  checking,  which  afforded  ample 
protection  if  availed  of.  Under  these  facts  it  was  held  that  there 
could  be  no  recovery  for  the  loss  of  a  coat,  as  there  was  no  negli- 
gence: Harris  v.  Child's  Unique  Dairy  Co.,  84  N.  Y.    Supp.  260. 
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In  Montgomery  t.  Ladjing,  30  Hise.  Bep.  92,  61  K.  T.  Snpp.  840, 
tbe  court  reviewed  deciBions  dealing  with  the  liabilitj  of  restanrant- 
keepers,  saying  in  part:  "In  Bnttman  ▼•  Dennett,  9  Mise.  Bep.  462; 
30  N.  Y.  Snpp.  247,'  it  was  held  that  a  restaurant-keeper,  in  whose 
custody  wraps  and  other  articles  of  wearing  apparel  have  been  tem- 
porarily placed  for  safekeeping,  is  liable  as  a  bailee.  This  liability 
has  been  enforced  where  a  waiter  took  the  hat  and  eoat  of  a  cus- 
tomer when  he  entered  the  restaurant  and  seated  himself  at  a  table: 
Appleton  ▼.  Welch,  20  Misc.  Bep.  343,  45  N.  Y.  Supp.  751. 

"But  in  Simpson  ▼.  Bourke,  13  Misc.  Bep.  230,  34  N.  Y.  Supp. 
11,  it  was  held  that  a  restaurant-keeper  is  not  an  insurer  of  the  ef- 
fects of  customers  who  may  have  accepted  the  invitation  held  out 
to  him,  but  at  most  is  required  to  use  only  the  ordinary  care  called 
for  by  the  circittnstances.  In  that  case  the  plaintiff  had  not  placed 
his  overcoat  in  the  physical  custody  of  the  defendant  or  his  servanti 
but  had  it  removed  after  having  selected  a  seat  and  personally 
placed  it  on  a  rack,  and  it  was  therefore  held  that  the  question 
merely  was  as  to  the  sufficiency  of  the  general  supervision  exercised 
over  the  restaurant  for  the  protection  of  customers'  property  placed 
therein,  and  it  not  appearing  that  the  size  of  the  restaurant  or  any 
special  conditions  called  for  greater  vigilance  than  was  actually  ex- 
ercised, the  judgment  in  favor  of  the  defendant  was  affirmed." 

The  court  then  discussed  analogous  cases,  dealing  with  the  liability 
of  keepers  of  bath-houses,  theaters  and  clothing  stores,  and  pr(h 
ceeded:  "The  rule  to  be  deduced  from  all  these  cases,  therefore,  is: 
That,  before  a  restaurant-keeper  will  be  held  liable  for  the  loss  of 
an  overcoat  of  a  customer,  while  such  customer  takes  a  meal  or  re- 
freshments, it  must  appear  either  that  the  overcoat  was  placed  in 
the  physical  custody  of  the  keeper  of  the  restaurant  or  his  servants, 
in  which  ease  there  is  an  actual  bailment,  or  that  the  orercoat  was 
necessarily  laid  aside  under  circumstances  showing  at  least  notice 
of  the  fact  and  of  such  necessity  to  the  keeper  of  the  restaurant  or 
his  servants,  in  which  case  there  is  an  implied  bailment  or  constme- 
tive  custody,  or  that  the  loss  occurred  by  reason  of  the  insufficiency 
of  the  general  supervision  exercised  by  the  keeper  of  the  restaurant 
for  the  protection  of  the  property  of  customers  temporarily  laid 
aside.  After  all,  each  ease  must  largely  depend  upon  its  particular 
facts  and  circumstances,  for  it  is  well  known  that  there  are  all  kinds 
of  restaurants.  In  some  of  them  good  taste  and  etiquette  require 
that  a  customer  should  take  his  hat  and  overeoat  off  while  taking  a 
meal,  while  in  others,  especially  the  so-called  quick-luieh  establish- 
ments, customers  frequently  remove  neither  hat  nor  overeoat.'' 
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KAMMEATH  t.  KIDD. 

[89  Minn.  380,  95  N.  W.  213  J 

OBOWIKO  OBOPS  are  Transferred  liy  a  OOATeyaaoe  of  thie 
Xaodff  nnlees  expressly  reserved,    (p.  604.) 

GSOWIKa  GB0P8,  Parol  Evidence  to  Sbow  Besenratlon  of 
tf  th»  Onrntor^— Parol  evidence  is  not  admissible  to  show  that  an 
agreement  that  the  grantor  might  retain  the  growing  erops  was  a 
part  of  the  consideration  of  the  conveyance,  and  hence  that  such 
-erope  should  be  exempt  from  its  operation,     (p.  604.) 

OONVE7ANOE»  Delivery,  Evidence  to  Show  Intended 
2>at6  of« — When  a  conveyance  is  placed  in  the  hands  of  a  third  per- 
son, to  be  afterward  delivered  by  him,  evidence  is  admissible  to 
prove  that  he  was  instmcted  not  to  deliver  it  until  a  date  specified, 
though  most  of  the  consideration  was  paid  before  that  time,  for 
the  purpose  of  proving  that  the  conveyance  did  not  become  operative 
until  that  time,  and  hence  did  not  include  growing  crops  which  pre- 
viously matured,     (p.  605.) 

Action  to  recover  grain  or  damages  for  its  detention.  Ver- 
dict and  judgment  for  the  plaintiff.  A  motion  for  a  new  trial 
waa  made  and  denied,  and  defendant  appealed. 

Xlnox  &  Faber,  for  the  appellant. 

Allen  &  Ward,  for  the  respondent 

*^  LEWIS,  J.  June  22,  1901,  defendant  was  the  owner 
of  a  certain  farm,  upon  which  was  a  growing  crop  of  wheat  and 
oatsi,  put  in  by  a  tenant  upon  shares,  a  one-third  interest  going 
to  the  owner.  An  arrangement  was  entered  into  on  that  day 
by  which  it  was  agreed  that  the  land  should  be  sold  to  plain- 
tiff, and  pursuant  to  such  arrangement,  on  July  1st  of  the 
same  year,  defendant  executed  a  warranty  deed  in  the  usual 
form,  and  left  it  with  a  banker  by  the  name  of  Broun,  to 
whom  plaintiff  was  to  pay  the  money  expressed  in  the  ^^  deed 
as  a  consideration — ^three  thousand  two  hundred  dollars.  On 
the  following  July  9th,  defendant  cut  and  removed  from  the 
premises  a  certain  quantity  of  grass,  and  between  July  19th  and 
^2d  he  cut  the  grain.  Plaintiff  caused  sixteen  hundred  dollars 
of  the  money  to  be  paid  to  Mr.  Broun  on  July  9th,  and  the  re- 
mainder was  paid  on  July  19th,  and  the  deed  was  delivered  by 
Mr.  Broun  to  plaintiff  on  July  29th.  At  threshing  time,  de- 
fendant took  possession  of  one-third  of  the  grain,  and,  this 
action  having  been  brought  by  the  purchaser  to  recover  its  value, 
the  trial  court  directed  the  jury  to  return  a  verdict  for  plain- 
tiff for  the  value  of  the  wheat  and  oats,  and  refused  to  submit 
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the  qnestion  of  the  value  of  the  grass — ^taking  the  position  that^ 
under  the  evidence,  plaintiff  was  not  entitled  to  anything  in  that 
respect — and  appeal  was  taken  by  defendant  from  an  order  deny- 
ing a  motion  for  a  new  triaL 

1.  Error  is  assigned  upon  the  order  of  the  court  in  refusing 
to  admit  oral  testimony  to  the  effect  that,  in  addition  to  the 
money  consideration  expressed  in  the  deed,  appellant  was  to 
retain  his  interest  in  liie  growing  crops.  The  testimony  iras 
refused  upon  the  ground  that  it  tended  to  change  the  tenns  of 
the  contract  as  expressed  in  the  deed.  In  tiiis  ruling  we  think 
the  court  was  correct.  In  this  state  the  law  is  settled  tiiat  grow* 
ing  crops,  such  as  wheat  and  oats,  are  attached  to  and  become  a 
part  of  the  real  estate,  and  are  transferred  by  a  conveyance  of 
the  land,  unless  expressly  reserved:  Erickson  v.  Paterson,  47 
Minn.  525,  50  N.  W.  699 ;  Cummings  v.  Newell,  86  Minn.  130, 
90  N.  W.  311.  The  record  is  silent  as  to  the  nature  of  the  pre- 
liminary contract,  whatever  it  was,  and  we  must  assume  th^  it 
was  merged  into  the  deed,  which,  according  to  its  terms,  carried 
the  crops.  The  parol  testimony  offered  was  not  admissible  upon 
the  ground  that  an  agreement  to  retain  the  crops  by  the  grantor 
was  part  of  the  consideration  of  the  conveyance.  The  true  con- 
sideration may  generally  be  sho^,  but,  when  evidence  offered 
for  such  purpose  will  have  the  effect  to  restrict  the  legal  opera- 
tion of  the  covenants,  it  is  incompetent:  Booney  v.  Koenig,  80 
Minn.  483,  83  N.  W.  899. 

2.  On  July  1st  the  deed  was  handed  by  appellant  to  Mr. 
Broun,  and  appellant  offered  to  show  by  him  his  instruction  as 
to  when  **■  the  deed  should  be  delivered  to  respondent.  Ob- 
jection to  the  question  was  sustained  upon  the  ground  that  it 
was  a  repetition,  but  the  record  does  not  show  such  to  be  the 
fact,  and  the  testimony  was  competent  for  the  purpose  of  show- 
ing when  the  deed  was  to  be  delivered.  Notwithstanding  the 
fact  that  the  parties  had  embodied  their  agreement  in  the  deed, 
with  reference  to  the  crops,  yet  they  might  have  provided  that 
the  deed  should  not  take  effect  until  after  the  crops  were  severed 
from  the  land.  It  is  claimed  by  respondent  that  the  evidence 
is  conclusive  that  the  deed  took  effect  prior  to  the  time  the  crops 
were  cut,  because  the  entire  amount  of  the  consideration  was 
paid  before  the  crops  were  finally  harvested.  In  the  absence  of 
any  other  evidence  than  the  mere  fact  that  the  deed  was  exe- 
cuted and  given  to  Mr.  Broun  to  be  delivered  to  respondent  upon 
payment  of  the  money,  the  respondent  would  have  a  reasonable 
time  within  which  to  make  such  payment;  and,  if  payment  were 
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made  within  a  reasonable  time,  then  the  delivery  of  the  deed^  or 
the  time  it  took  effect,  would  date  back  to  the  date  of  its  ezecu- 
tionu  In  snch  case,  delivery  as  of  the  date  of  execution  would 
be  presumed:  Cummings  v.  Newell,  86  Minn.  130,  90  N.  W. 
311. 

But  although  the  payments  were  made  prior,  to  the  time  the 
crops  were  harvested,  payment  was  not  completed  until  nineteen 
days  after  the  deed  was  given  to  Mr.  Broun,  and  in  the  meantime 
the  crops  had  matured  and  had  to  be  taken  care  of;  and  since^ 
according  to  the  offer  of  evidence,  the  deed  was  not  handed  to 
lir.  Broun  to  be  delivered  unconditionally  upon  payment,  but 
only  within  a  certain  time,  we  are  of  the  opinion  that  it  was  a 
question  of  fact  whether  the  deed  was  intended  to  take  effect  on 
July  Ist,  relating  back,  upon  payment,  or  on  the  date  when  it 
was  actually  delivered  to  respondent.    This  question  was  for  the 
jury  to  determine,  and  it  was  error  for  the  court  to  hold  that 
respondent  was  entitled  to  the  crops.    This  conclusion  is  not  al- 
together free  from  doubt,  and  it  would  appear  from  the  record 
that  the  attorneys  on  both  sides  had  strenuously  endeavored  to 
avoid  trying  the  case  upon  its  merits,  and  allowing  all  the  facts 
to  be  presented  to  the  court;  but  we  are  inclined  to  the  view  that 
the  court  *^  should  have  received  the  testimony  offered,  and 
submitted  to  the  jury  the  question  as  to  when  the  deed  was  to 
take  effect 

Order  reversed  and  new  trial  granted. 

STABT,  C.  J.  I  concur  in  the  result.  My  understanding 
is  that  a  deed  takes  effect  only  from  its  delivery,  and  not  from 
its  date.  When  deposited  in  escrow,  nothing  passes  by  it  until 
the  condition  is  performed,  and  the  title  of  the  grantee  dates 
only  from  the  final  delivery  of  the  deed  to  him,  except  in  cases 
where  it  is  shown  that  the  intention  of  the  parties  was  other- 
wise, or  the  ends  of  justice  required  the  application  of  a  differ- 
ent rule:  Andrews  v.  Famham,  29  Minn.  246,  13  N.  W.  161; 
Lindley  v.  Qroff,  37  Minn.  338,  34  N.  W.  26.  Therefore  it 
seems  to  me  that  the  burden  was  upon  respondent  in  this  case 
to  show  that  it  was  within  the  exception  to  the  general  rule 
stated. 


Qrowing  Crops  have  been  held  to  pass  by  a  deed  of  the  soil  with- 
mit  any  express  reservation:  Gibbons  v.  Dillingham,  10  Ark,  9,  60 
Am.  Dee.  233;  Turner  v.  Cool,  23  Ind.  56,  85  Am.  Dec.  449;  Smith 
T.  Lcighton,  38  Kan.  544,  6  Am.  St.  Bep.  778,  17  Pac.  52;  Wootton 
▼.  White,  90  Md.  64,  78  Am.  St.  Bep.  425,  44  Atl.  1026;  Jones  ▼• 
Adams,  37  Or.  473,  82  Am.  St.  Bep.  766,  59  Pae.  811,  62  Pae,  16. 
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Compare  Smith  t.  Johnson,  1  Penr.  ft  W.  471,  21  Am.  Dee.  404; 
Aldrich  v.  Bank  of  Ohiowa,  64  Neb.  276,  89  N.  W.  772,  97  Am.  St. 
Bep.  643,  and  see  the  eases  cited  in  the  eross-reference  note  thereto* 
And  it  is  held  that  a  reservation  of  the  crop  cannot  be  shown  bj 
parol:  Gibbons  ▼.  Dillingham,  10  Ark.  9,  50  Am.  Dec  233;  Brown 
V.  Thurston,  56  Me.  126,  96  Am.  Dec.  438.  Compare  Backenstoss  ▼• 
Stabler,  33  Pa.  St.  261,  75  Am.  Dec.  592;  Flynt  t.  Conrad,  PhUL 
(N.  C.)  190,  93  Am.  Dec.  588.  As  to  whether  ripened  crops  follow 
the  title  of  the  land,  see  First  Nat.  Bank  v.  Beeg^e,  52  Kan.  709,  3» 
Am.  St.  Bep.  365,  35  Pac.  814.  And  as  to  a  parol  sale  of  growing 
erops,  see  Mighell  v.  Dougherty,  86  Iowa,  480,  41  Am.  St.  Bep.  511* 
53  N.  W.  402. 


McKITTEICK  T.  CAHOOKT. 

£89  Minn.  383,  95  N.  W.  223.] 

JUDGMENT— Merger,  Sffect  of.— Where  a  precedent  Un- 
bilitj  is  made  the  basis  of  a  final  money  judgment  tlie  rights  of  the 
parties  are  merged  therein.  Hence,  such  judgment  may  be  discharged 
by  proceedings  in  bankruptcy,  though  the  cause  of  action  out  of 
which  it  arose  was  not  subject  to  such  discharge,    (p.  907.) 

BANSBUPTCTtf— A  Jadgment  Against  tbe  Pntattve  Fattter  of 
$k  Bastard  for  sums  awarded  against  him  for  its  maintenance  was 
subject  to  be  discharged  by  the  national  bankruptcy  act  as  it  ex- 
isted prior  to  1903.  Whether  a  diiferent  rule  resulted  from  the 
amendment  of  that  year  is  not  determined,    (p.  608.) 

Bowers  &  Howard,  for  the  appellant. 
M.  E.  MafhewB,  for  the  respondent. 


LOVELY,  J.  In  1878  defendant  was  adjudged  to  be  the 
putative  father  of  a  natural  child,  and  charged  wilh  its  main- 
tenance until  fifteen  years  of  age,  to  the  extent  of  six  dollars  per 
month,  to  be  paid  to  the  moth^  each  month,  in  advance,  under 
General  Statutes  of  1866,  chapter  17,  sections  6,  7  (Gen.  Stats. 
1894,  sees.  2044,  2045).  No  payments  were  ever  made.  In 
1896  the  mother  assigned  her  rights  under  the  order  of  filia- 
tion to  plaintifF,  and  in  1897  the  latter  commenced  an  action 
to  recover  the  total  sum  which  should  have  been  paid  by  de> 
fendant  Thereafter,  and  on  April  28,  1898,  judgment  was  ob- 
tained and  docketed  in  plaintiff's  favor  for  two  thousand  two 
hundred  and  seventy-three  dollars.  On  December  30, 1899,  de- 
fendant was  duly  adjudged  a  bankrupt  by  the  United  States  dis- 
trict court  for  Minnesota  (the  judgment  having  been  scheduled), 
and  he  was,  upon  hearings  disdiarged  from  all  debts  and  claims 
provable  against  his  estate  which  existed  on  March  10,  1899. 
After  the  discharge  a  motion  was  made  in  behalf  of  defendant^ 
in  the  proper  state  court,  to  have  the  judgment  satisfied  and  dis^ 
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charged  of  record,  under  Laws  of  1899,  page  306,  chapter  262, 
which  was  denied.    From  this  order,  defendant  appeals. 

The  learned  trial  court  was  of  the  opinion  that  this  judgment, 
upon  the  grounds  of  public  policy  and  just  necessity,  retained  all 
the  legal  attributes  of  the  original  order  for  maintenance,  and 
therefore  was  not  provable  in  the  bankruptcy  court.  Undoubt- 
edly the  authorities  justify  the  view  that  an  original  order  for 
the  support  of  an  illegitimate  child  will  not  be  discharged  in 
bankruptcy  proceedings.  There  are  likewise  authorities  that  hold 
that  orders  for  alimony  would  not  be  excepted  from  a  discharge 
in  bankruptcy:  Brandenberg  on  Bankruptcy,  c.  4  sec.  4  of 
note,  p.  156) ;  In  re  Baker  (D.  C),  96  Fed.  954;  In  re  Hub- 
bard (D.  C),  98  Fed.  710;  Hawes  ▼.  Cooksey,  13  Ohio,  242; 
Audubon  v.  Shufeldt,  181  U.  S.  575,  21  Sup.  Ct.  Eep.  735. 
These  decisions  are  placed  upon  the  ground  that  such  claims  are 
uncertain,  and  of  the  nature  of  police  regulations,  •^^  involving 
the  authority  of  courts  to  enforce  their  orders  for  the  protection 
of  public  welfare  and  good  government;  but  the  question  here 
is  of  a  different  character,  and  must  be  controlled  by  the  expresa 
terms  of  the  bankruptcy  act  in  force  at  the  time  of  defendant's 
discharge.  The  only  exceptions  to  relief  from  the  obligations 
of  claims  as  therein  recognized  were:  1.  Taxes;  2.  Judgments 
for  fraud,  false  pretenses,  willful  and  malicious  injuries  to  per- 
sonal property;  8.  Those  not  scheduled  in  time  for  allowance; 
and  4.  Besults  of  fraud,  embezzlement,  misappropriation,  or 
defalcation  in  o£fice  or  in  a  fiduciary  capacity :  National  Bank- 
ruptcy Act  of  1898,  sec.  17  (Act  July  1,  1898,  a  541;  30 
Stats.  650,  551;  TJ.  S.  Comp.  Stats.  1901,  3428). 

It  seems  very  clear  that  the  final  judgment  in  this  case  does 
not  fall  within  either  of  these  exceptions,  and  it  is  also  equally 
clear  that,  by  securing  the  judgment,  plaintiff  acquired  valuable 
and  substantial  rights  in  having  it  docketed,  which  would  make 
it  a  lien  upon  real  estate — ^the  right  to  have  supplemental  pro- 
ceedings or  maintain  a  creditors*  suit,  with  other  privileges  in- 
cident only  to  the  highest  obligation  which  the  law  recognizes 
— ^but  there  are  no  processes,  and  there  could  be  none,  upon  con- 
stitutional grounds,  in  this  state,  by  which  a  judgment  for 
money  only  could  be  enforced  by  imprisonment,  even  though 
the  judgment  is  rendered  for  amounts  due  on  an  order  of 
filiation,  which  fixes  the  nature  of  the  obligation  without  refer- 
ence to  the  character  of  the  claim  upon  which  it  is  founded. 
After  the  judgment,  obviously,  there  cannot  be  two  distinct 
claims;  and  sound  policy  has  led  to  the  adoption  of  the  rule 
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that,  where  a  precedent  liability  is  made  the  basis  of  a  final 
money  judgment,  the  rights  of  the  parties  are  merged  in  what 
the  law  treats  as  the  higher  obligation:  1  Freeman  on  Judg- 
ments, sees.  215-217.  In  the  application  of  this  principle  to 
the  question  presented  here,  it  must  be  held  that  by  obtaining 
the  judgment  the  plaintiff  elected  to  stand  thereon  alone,  with 
all  the  rights  acquired  thereby,  and  subject  to  all  the  burdens 
which  insolvency  and  bankruptcy  laws  may  impose.  Therefore 
the  plaintiff^  by  putting  her  floating  claims  into  judgment,  es- 
tablished a  debt  of  a  different  nature  in  material  respects,  and 
of  a  character  •^^  that  subjects  it  to  bankruptcy  supervision. 
Hence  it  is  within  the  authority  of  Congress  alone  to  give  her 
relief  from  the  discharge  it  authorizes:  Wolcott  v.  Hodge,  15 
Gray,  547,  77  Am.  Dec.  381 ;  Manning  ▼.  Keyes,  9  R.  I.  224, 11 
Am.  Rep.  249 ;  Comstock  v.  Grout,  17  Vt.  612 ;  In  re  Benedict, 
37  Misc.  Rep.  230,  75  N.  Y.  Supp.  165.  The  UabUiiy  of  the 
debtor  is  affected  by  his  judgment,  and  while  the  bankruptcy  law 
might  except  a  judgment  rendered  for  maintenance,  as  it  has 
f pr  fraud  in  certain  cases,  it  is  sufiScient  for  the  disposition  of 
this  case  to  say  that  at  the  time  of  defendant's  discharge  it  had 
not  done  so. 

In  1903  Congress  amended  section  17  of  the  bankruptcy  act 
by  adding  to  subdivision  2,  as  it  then  read,  a  provision  also 
excepting  claims  for  debts  ''for  alimony  due  or  to  become  due 
or  for  maintenance  or  support  of  wife  or  child'*:  Act  of  Feb- 
ruary 5,  1903,  c.  487,  sec.  6;  32  Stats.  798.  Whether  thw 
amendment  would  apply  to  a  judgment  based  on  the  nature  of 
plaintiff's  original  claims,  we  are  not  required  to  determine, 
for  the  discharge  relied  upon  here  was  obtained  before  the 
amendment;  and,  while  we  recognize  the  high  moral  obliga- 
tion and  duty  of  the  father  to  fulfill  his  natural  duties  in  the 
support  of  his  offspring  which  may  have  been  recognized  bt 
Congress  in  this  amendment,  we  are  unable  to  agree  with  the 
learned  trial  court  that  the  final  judgment  upon  which  plain- 
tiff relies  was  not  extinguished  by  the  debtor's  discharge  in  the 
bankruptoy  court. 

Order  reversed  and  case  remanded. 


Bankruptcy, — ^As  to  whether  a  judgment  for  alimony,  or  the  agree- 
ment of  a  man  to  pay  monthly  installments  for  the  support  of  hii 
former  wife  and  their  minor  son,  is  discharged  or  barred  by  his  dis- 
charge in  bankruptcy,  see  Ihinbar  v.  Dunbar,  180  Mass.  170,  62  N. 
E.  248,  94  Am.  St.  Rep.  623,  and  note;  Welty  v.  Welty,  195  IlL  S35, 
88  Am.  St.  Bep.  2Q8,  63  N.  E.  161;  Arrington  v.  Arringtoa,  Itl  N. 
C.  143,  92  Am.  St.  Bep.  769,  42  S.  E.  554. 
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STELLMACHER  v.  BRTTDEE. 

[89  Minn.  507,  95  N.  W.  824.] 

TVILLS»  Agreements  to  Make.— A  Party  may  Obligate  Himself 
to  make  his  will  in  a  particular  way  or  to  give  specified  property  to 
■m  paitlenlar  person^  bo  as  to  bind  his  estate,    (p.  611.) 

WTLLO,  Agreements  to  Make--Scnitiny  of  by  ttae  Oonrts. — 
Courts  will  be  strict  in  looking  into  tbe  circumstances  of  agreements 
to  make  wills  and  require  full  and  satisfactory  proof  of  the  fairness 
aad  justness  of  the  transaction,     (p.  611.) 

WILLS,  Agreements  to  Make^  Bemedles  for  Enforcement  of .— 
Tho  remedy  for  the  breach  of  a  contract  to  make  a  will  depends  on 
the  circumstances  of  each  particular  case.  If  the  contract  is  an 
oral  one  to  devise  land  and  is  reasonably  certain,  equity  will  decree 
m  flpeeifie  performance  if  there  has  been  such  a  part  performance  as 
will  take  a  parol  agreement  to  convey  land  out  of  the  statute. of 
fraads.     (p.  611.) 

WILLS,  Agreoments  to  Make,  When  will  not  be  Enforced. — 
If  tbe  cronsideration  of  a  contract  to  make  a  will  is  labor  and  services 
^whicli  may  be  estimated  and  their  value  liquidated  in  money,  so  as 
to  reasonably  make  the  promisee  whole,  specific  performance  will  not 
bo  decreed,     (p.  611.) 

WILLS,  Agreements  to  Make,  When  will  be  Specifically  En- 
forcod^ — ^If  the  consideration  to  make  a  will  is  that  the  promisee  shall 
asaiime  a  peenliar  and  distinct  relation  to  the  promisor  and  render  cer- 
tain services  of  such  a  peculiar  character  that  it  is  practically  impos- 
sible to  estimate  their  value  by  any  pecuniary  standard,  specific  per- 
formance will  be  decreed,    (p.  611.) 

WILLS.— An  Agreement  to  Make  a  Will  will  not  be  Enforced 
irhen  the  consideration  consisted  of  board  and  services  already  fur- 
aiBbed  and  rendered,  a  promise  to  furnish  bpard,  room  and  washing, 
and  to  care  for  the  wants  of  the  promisor  for  the  remainder  of  his 
life,  because  the  other  party  to  the  agreement  may  be  compensated 
in  money,    (p.  612.) 

C.  N.  Andrews,  for  the  appellant 

Conant  &  Conant  and  Putnam  &  Nicholsen,  for  the  respond- 
-entBi 

'^^  START,  0.  J.  Appeal  from  an  order  of  the  district 
-court  of  the  county  of  Faribault  *^^^  sustaining  a  demurrer  to 
the  complaint  on  the  groimd  that  it  did  not  allege  facts  con- 
stituting a  cause  of  action,  and  for  a  defect  of  pariiea  defend- 
ant. 

The  complaint  alleges  that  Ferdinand  Stellmacher,  deceased, 
-was  at  the  time  of  his  death,  and  had  been  for  more  than  thir- 
teen years  prior  thereto,  the  owner  in  fee  of  a  certain  tract  of 
land  in  county  of  Faribault;  that  the  defendant  Bruder  is  the 
administrator  of  the  estate  of  the  deceased,  and  that  the  other 
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defendants  are  his  sole  heirs  at  law.  The  complaint  also  al« 
leges,  in  effect,  these  facts :  For  more  than  thirteen  years  prior 
to  his  death  the  deceased  was  an  unmarried  man,  a  cripple^ 
tmable  to  do  ordinary  work,  never  in  good  health,  not  pleasant 
to  have  aroimd,  required  special  care  on  the  part  of  those  with 
whom  he  lived,  and  he  had  no  children  or  home  of  his  own.  On 
July  14, 1889,  he  requested  permission  of  P.  Otillie  Stellmacher 
and  Oustav  Stellmacher,  the  father  and  mother  of  plaintiff^ 
to  make  his  home  with  them,  and,  with  their  consent,  he  then 
became  a  member  of  their  household,  and  thereafter  continued 
to  reside  with  them  at  their  house  up  to  the  time  of  his  death. 
After  he  had  so  resided  nearly  three  years  with  them,  he  made 
to  and  with  P.  Otillie  Stellmacher,  Oustav  Stellmacher,  and  the 
plaintiff  an  oral  promise,  and  verbally  agreed  with  them,  thai 
for  the  board  and  services  already  rendered  and  furnished  to 
him,  and  if  P.  Otillie  Stellmacher  would  continue  to  furnish 
him  with  board,  room,  and  washing  in  the  household  of  her- 
self and  husband  during  his  life,  and  if  her  husband  would  as- 
sent to  the  arrangement,  and  if  plaintiff  would  assist  in  caring 
for  his  wants,  she  should  have  his  land  at  his  death,  and  that 
he  would  leave  it  to  her  when  he  died,  and  that  he  would  make 
provision  by  deed  or  will,  in  proper  time,  to  carry  out  the 
agreement  P.  Otillie  Stellmacher  and  Gustav  Stellmadier 
and  the  plaintiff  all  assented  to  the  agreement,  and  thereafter, 
in  pursuance  of  the  same,  the  deceased  continuously  up  to  the 
time  of  his  death  resided  with  P.  Otillie  Stellmacher  and  Ous- 
tav Stellmacher,  and  during  all  of  the  time,  in  pursuance  of 
and  relying  on  his  promise  and  agreement,  P.  Otillie  Stell- 
macher furnished  him  room,  board,  and  washing,  and  a  home 
in  her  household,  and  during  all  of  the  time  the  plaintiff,  in 
pursuance  of  the  '^^^  agreement,  assisted  in  caring  for  his  wautB, 
and  nursed  him  in  sickness^  and  remained  single  in  ord^r  to 
carry  out  the  agreement ;  and  is  all  things  P.  Otillie  Stellmacher 
and  Oustav  Stelhnacher  and  the  plaintiff  at  all  times  fully  kept 
and  performed  the  agreement  on  their  part  The  services  so 
rendered  by  them  to  the  deceased  are  incapable  of  estimate  by 
any  pecuniary  standard,  and  neither  party  to  the  contract  in- 
tended that  the  services  should  be  so  measured,  and  it  is  im- 
possible to  estimate  the  value  of  such  services  in  money,  and 
no  payment  has  ever  been  made  therefor.  The  deceased  was 
the  brother  of  the  plaintiff's  father,  and  there  was  at  all  times 
a  special  affection  on  his  part  for  the  plaintiff,  and  this  hid 
entered  into  and  was  a  moving  cause  for  the  making  of  the  con* 
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tract  The  deceased  did  not,  by  deed,  will^  or  otherwise,  make 
any  provision  for  carrying  out  the  agreement  on  his  piurt,  but 
he  died  intestate.  Do  these  facts  constitute  a  cause  of  action? 
We  answer  the  question  in  the  negative. 

A  party  may  obligate  himself  to  make  his  will  in  a  particular 
way,  or  to  give  specific  property  to  a  particular  person,  so  as  to 
bind  his  estate.  But  the  courts  will  be  strict  in  looking  into  the 
drciunstanoes  of  such  agreements,  and  require  full  and  satisf ac* 
tory  proof  of  the  fairness  and  justness  of  the  transaction :  New- 
ton v.  Newton,  46  Minn.  33,  48  N.  W.  450;  Svanburg  v.  Fos- 
aeen,  76  Minn.  350,  74  Am.  St  Bep.  490,  78  N.  W.  4.  The 
remedy  for  the  breach  of  such  a  contract  depends  upon  the  facts 
of  each  particular  case.  If  the  contract  be  an  oral  one  to  de- 
Tiee  land,  and  is  reasonably  certain  as  to  its  subject  matter  and 
ite  stipulations,  equity  will  decree  specific  performance,  if  there 
haa  been  a  part  performance  of  such  a  character  as  will  take 
a  parol  agreement  to  convey  land  out  of  the  statute  of  frauds, 
upon  principles  which  courts  of  equity  recognize  and  act  upon. 
If  the  consideration  for  the  contract  be  labor  and  services  which 
may  be  estimated,  and  their  value  liquidated  in  money,  so  as 
reasonably  to  make  the  promise  whole,  specific  performance  will 
not  be  decreed.  But  where  the  consideration  of  the  contract  is 
that  the  promisee  shall  assume  a  peculiar  and  domestic  relation 
to  the  promisor,  and  render  to  him  services  of  such  a  peculiar 
character  that  it  is  practically  impossible  to  estimate  their  value 
by  any  pecuniary  standard,  specific  performance  *^^  will  be  de- 
creed: Svanburg  v.  Fosseen,  75  Minn.  350,  74  Am.  St.  Bep.  490, 
78  N.  W.  4 ;  Johnson  v.  Hubbell,  66  Am.  Dec.  773,  notes. 

It  is  the  claim  of  plaintiff's  counsel  that  the  facts  stated  in 
the  complaint  bring  this  case  within  the  rule  we  have  stated  as 
to  the  specific  performance  of  such  contracts.  The  correctness 
of  the  claim  must  be  tested  by  the  allegations  of  the  complaint 
as  to  the  contract,  and  an  inquiry  as  to  what  relation,  if  any, 
did  the  plaintiff  and  her  mother  agree  to  assume  to  the  deceased, 
and  what  services  did  they  promise  to  perform,  because  acts  in 
part  performance,  to  take  an  oral  contract  to  devise  or  convey 
land  out  of  the  statute  of  frauds;  must  be  done  under  and  pur- 
suant to  the  contract  Now,  the  alleged  contract  between  the 
parties  was  to  the  effect  that  the  deceased  orally  agreed,  in  con- 
sideration of  board  and  services  already  furnished  and  rendered, 
and  a  promise  by  the  plaintiff's  mother,  with  the  consent  of  her 
lather,  to  continue  to  furnish  him  board,  room^  and  washing  in 
their  household,  and  the  plaintiff's  promise  to  assist  in  caring  for 
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liifi  wants^  he  would  leave  the  land  to  her  by  deed  or  wilL  The 
^air  import  from  the  express  terms  of  the  contract  is  tiiat  the 
"deceased  was  to  be  furnished  board,  room,  and  washing  in  the 
Jiome  of  the  plaintiff's  parents,  and  she  was  to  assist  her  mother 
an  caring  for  his  wants. 

It  is  clear  that  there  is  a  material  difference  between  this 

'Contract  and  the  one  in  the  case  of  Svanburg  t.  Fosseen,  75 

If  inn.  350,  74  Am.  St.  Rep.  490,  78  N.  W.  4.    The  complaint  in 

that  case  alleged  that  the  plaintiff  and  her  sisters  were  orphans 

-^t  the  ages  of  eight,  ten,  and  thirteen  years,  respectively,  and 

^that  an  oral  contract  was  made  with  their  uncle  and  aunt  to 

Tthe  effect  that,  if  the  plaintiff  and  her  sisters  would  live  with 

iKhem  and  give  them  their  services  as  they  should  be  directed  until 

4Sbej  grew  up,  the  uncle  and  aunt  would  at  their  death  leave  the 

plaintiff  and  her  sisters  all  of  the  property  they  might  own 

at  their  deaths  which  agreement  was  performed  on  the  part 

■  of  the  plaintiff  and  her  sisters.     Or,  in  other  words,  the  orphans 

•agreed  to,  and  did,  assume  to  their  uncle  and  aunt  the  relation 

of  children  to  their  parents,  and  obeyed  and  served  them  as 


There  being  no  element  of  a  peculiar  personal  and  domestic 
<-j«lation  in  the  contract,  as  alleged  in  the  complaint  under  con- 
csideration,  ***  it  does  not  appear  upon  the  face  thereof  that 
rtte  plaintiff  cannot  be  fairly  compensated  in  money  for  her 
rnncle's  breach  of  his  oral  contract  Therefore  the  complaint 
4oes  not  allege  facts  constituting  a  case  for  specific  performance 
of  tbe  contract,  and  the  demurrer  was  correctly  sustained  on  this 
jground. 

With  reference  to  an  amendment  of  the  complaint^  we  deem 
it  proper  to  state  that  the  wife  of  the  defendant  Oustav  Stell- 
imaeher  is  a  necessary  party  to  an  action  to  compel  specific  per- 
tf  ormance  of  the  alleged  contract  to  convey  or  devise  the  land 
•^to  the  plaintiff,  and,  further,  that  the  district  court  has  jurisdio- 
:  tion  of  the  action. 

Order  afiSrmed. 


AffreemenU  to  Make  WilU  and  the  manner  of  their  enfoTeement 
■stLT^  discnsBed  in  the  monographic  note  to  Johnson  v.  Hubbell,  66 
jAul  Dee.  784-790.  If  one  renders  services  to  another  under  an 
ssgreement  for  compensation  by  will,  the  value  of  sneh  services  may 
i|)e  recovered  from  the  estate  of  the  latter  in  case  he  dies  without 
^making  the  expected  eompensation:  Grant  v.  Grant,  63  Conn.  580» 
"^8  Am.  St.  Bep.  879,  29  Atl.  15;  Hudson  v.  Hudson,  87  Ga.  678^ 
■^7  Am.'  St.  Bep.  270,  13  S.  E.  683.  See,  also,  Manning  v.  Pippen, 
<6  Ala.  857,  11  Am.  St.  Bep.  46,  5  South.  572;  Huguley  v.  Lanier, 
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86  6a.  678,  22  Am.  St.  Bep.  487,  12  S.  E.  922.  And  sneli  ag^reementai^ 
maj,  in  a  proper  ease,  be  enforced  by  specific  performance:  Svan- 
burg  T.  FoBseen,  76  Minn.  350,  74  Am.  St.  Kep.  490,  78  N.  W.  4;; 
Barns  y.  Smith,  21  Mont.  251,  69  Am.  St.  Rep.  653,  53  Pae.  742^ 
Bnrdine  v.  Burdine,  98  Va.  515,  81  Am.  St.  Rep.  741,  36  S.  BL 
992.  Bat  see  Winne  ▼•  Winne,  166  N.  Y.  263,  82  Am.  Sft^.  Bsif 
•47,  69  N.  E.  832. 


OASES 


SUPREME   COURT 

OF 

MISSOURI. 


CITT  OP  ST.  LOUIS  t.  FISCHER. 

[167  Mo.  654,  67  8.  W.  872.] 

MUmcODPAXi  OOBPOSATIONS. — Tlia  Ohartar  of  the  eity  of 
BL  Louia,  adopted  by  the  yotere  therein  ptirauant  to  the  eonetitation 
of  the  state,  has  all  the  force  and  effect  of  a  charter  which  amanatci 
from  the  general  assemblj.     (p.  617.) 

POIJOB  POWEB^Dairiee,  Sigbt  of  Oitj  to  PMUbtt— Wheie 

txpren  authority  ia  conferred  npon  a  city  to  prohibit,  romoTe;  and 
regulate  cow-stables  and  dairies  "within  prescribed  limits,''  it  may 
make  the  prohibited  area  coeztensive  with  the  city  limits,  (p.  619.) 
FOUOE  POWER— Dalriei^  Begnlatlng  TlnBir  IiocatloiL-'AB 
ordinance  declaring  that  no  dairy  or  cow-stable  shall  be  established 
or  maintained  within  the  limits  of  the  city  without  permission  from 
the  municipal  assemblir  by  ordinance,  is  not  invalid  as  empoweriag 
tho  assembly  to  discziminate  against  one  man  and  favor  anotheri 
or  at  contravening  the  fourteenth  amendment,     (p.  620.) 

POUOE  POWER-— Nothing  in  the  Fourteenth  AmendBMnt  hss 
ihom  the  states  of  their  police  power  to  prohibit  or  regulate  on- 
wholesome  trades  and  occupations,    p.  620.) 

POLICE  POWER— Dailies.— If  an  Ordinance  Forbids  dairies 
to  be  established  without  permission  from  the  municipal  aasemblyy 
the  fact  that  prior  to  the  enactment  of  the  ordinance  premises  had 
been  used,  but  subsequently  were  abandoned^  as  a  dairy,  does  not 
authorize  a  person  to  estaolish  a  new  dairy  thereon  without  per* 
missioni    (p.  621.) 

IxmiB  A.  Steber^  for  the  appellant. 

B.  Schnunnacher  and  Bass  &  Brock^  for  the  respondent 

•»^  GANTT,  J.    This  is  a  civil  action  by  the  city  of  St 
Loiua  to  recover  a  fine  of  one  hundred  dollars  for  the  Tiolatioii 

(614) 
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i}t  section  5  of  a  city  ordinance  of  said  city  No.  18,407,  approved 
April  6,  1896^  which  said  section  is  in  these  words :  ^^No  dairy  or 
€ow-stable  shall  hereafter  be  erected,  built  or  established  within 
ihe  limits  of  this  city  without  first  having  obtained  permission 
«o  to  do  from  the  municipal  assembly  by  proper  ordinance,  and 
no  dairy  or  cow-stable  not  in  operation  at  the  time  of  the  ap- 
proval of  this  ordinance  shall  be  maintained  on  the  premises  un- 
ite permission  so  to  do  shall  have  been  obtained  from  the  mu- 
nicipal assembly  by  proper  ordinance.  Any  person  violating  any 
of  the  provisions  of  this  section  shall  be  deemed  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  fined  not  less  than  one 
hundred  dollars  or  more  than  five  hundred  dollars/'  The  com- 
plaint charged  that  defendant,  in  the  city  of  St.  Louis  and  state 
of  Missouri  was,  on  the  sixteenth  day  of  November,  1898,  And  on 
•divers  other  days  and  times  prior  thereto,  the  occupant  of  certain 
premises,  known  as  7208  and  7210  North  Broadway,  in  said  city, 
and  did  then  and  there  erect,  build,  and  establish  on  said 
premises  a  dairy  and  cow-stable,  without  first  having  obtained 
permission  so  to  do  from  the  municipal  assembly  by  proper  ordi- 
ziance,  and  furthermore  did  at  said  times  and  place  maintain  said 
^iry  and  cow-stable  without  having  obtained  permission  from 
said  municipal  assembly  of  said  city  by  proper  ordinance,  and  that 
eaid  dairy  and  cow-stable  was  not  in  operation  at  the  time  of 
ihe  approval  of  said  Ordinance  No.  18,407,  to  wit,  April  6, 1896, 
contrarv  to  the  said  ordinance.  ^"^  The  defendant  was  found 
guilty  in  the  police  court,  and  appealed  to  the  court  of  criminal 
•correction.  Li  the  last-mentioned  court  he  moved  to  quash 
the  complaint  on  nine  grounds,  as  follows:  ^^1.  Because  the 
statement  does  not  set  forth  facts  sufficient  to  constitute  anv 
offense  under  the  ordinances  of  the  city  of  St.  Louis;  2.  Because 
section  5  of  said  Ordinance  No.  18,407,  is  unconstitutional  and 
void  for  the  reason  that  it  operates  to  deprive  a  person  of 
property  without  due  process  of  law;  3.  Because  said  section  5 
is  void  as  being  unreasonable  and  oppressive  to  the  citizen  and 
the  property  owner;  4.  Because  said  section  is  void,  there  be- 
ing no  power  or  authority  granted  to  the  municipal  assembly  by 
the  charter  of  the  city  of  St.  Louis  to  pass  the  same;  5.  Because 
said  section  is  retrospective  in  its  nature  and  application,  and 
therefore  in  violation  of  the  rights  of  private  property;  6.  Be- 
cause said  section  5  is  void,  being  a  delegation  of  the  powers  of 
the  municipal  assembly;  7.  Because  said  section  is  in  violation 
of  section  30,^  article  2,  of  the  constitution  of  the  state  of  Mis- 
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eonri;  8.  Because  said  section  5  is  in  yiolation  of  section  4  of 
article  2  of  the  constitution  of  Missouri;  9.  Because  said  sec- 
tion 5  is  void  as  being  in  yiolation  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States,  in  that  no 
state  shall  make  or  enforce  any  law  which  shell  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States,  'nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  prop- 
erty witiiout  due  process  of  law,  nor  deny  to  any  persoi|. 
within  its  jurisdiction  the  equal  protection  of  the  laws.'  ^  The 
court  of  criminal  correction  overruled  this  motion,  and  there- 
upon entered  his  plea  of  not  guilty,  and  the  cause  was  submitted 
to  that  court  upon  an  agreed  statement  of  facts,  without  a  jury  ;. 
and  the  court  found  defendant  guilty  of  a  violation  ^^^  of  said' 
ordinaBce,  and  fined  him  one  hundred  dollars,  from  which  he^ 
appeals  to  this  court. 

The  agreed  statement  of  facts  is  in  these  words :  ^t  is  hereby" 
agreed  and  stipulated  by  and  between  the  parties  to  the  above- 
entitled  cause,  by  their  respective  attorneys,  that  said  cause  may 
be  submitted  and  tried  upon  the  following  statement  of  facts^ 
to  wit:  The  plaintiff,  the  city  of  St  Louis,  is  a  municipal  corpo- 
ration organized  and  existing  under  the  laws  of  the  state  of" 
liissouri ;  and  defendant  i8»  and  was  on  the  sixteenth  day  of  No-- 
vember,  1898,  the  occupant  of  certain  premises,  known  as  7208 
and  7210  North  Broadway,  in  the  city  of  St  Louis,  state  or 
liissouri,  upon  which  premises  at  said  time  stood  a  dwelling- 
house  and  frame  stable^  which  had  been  erected  and  built  prior* 
to  the  occupancy  of  said  premises  by  defendant  At  the  time- 
of  the  approval  of  Ordinance  No.  18,407  of  said  dtj, 
said  premises,  buildings,  and  stable  were  occupied  and  in  use^ 
by  a  certain  party  other  than  this  defendant,  for  the  purpose^ 
of  operating  a  didry  and  maintaining  a  cow-stable;  and  this- 
defendant  was  at  the  same  time  operating  a  dairy  and  main- 
taining a  cow-stable  on  premises  known  as  No.  6305  Bulwer- 
avenue,  said  dty.  Some  time  in  the  month  of  March,  1898^ 
the  said  premises  at  Nos.  720Q  and  7210  North  Broadway- 
were  abandoned  aa  a  dairy  and  cowHstable,  and  the  dwelling- 
house  thereon  was  occupied  by  a  private  family  for  residence* 
purposes  only;  and  no  dairy  or  cow-stable  was  maintained  on 
said  premises  from  March,  1898,  until  some  time  in  September,. 
1898.  In  September,  1898,  defendant  moved  his  cows  (about: 
thirty  in  number)  from  premises  No.  6305  Bulwer  avenue^ 
onto  premises  Nos.  7208  and  7210  North  Broadway,  placed. 


1 


March^  1902.]      City  of  St.  Louis  v.  Fischeh.  61T 

them  in  the  old  stable,  and  did  proceed  to  conduct  npon 
said  premises  a  dairy  establishment,  and  produce  from 
said  cows  milk,  and  sell  the  same  to  his  customers  for  profit, 
and  was  so  doing  on  the  said  sixteenth  day  of  November,  1898^ 
without  having  first  obtained  permission  so  to  do  from  tho 
••^  municipal  assembly  by  proper  ordinance,  as  provided  by 
section  5  of  Ordinance  No.  18,407  of  the  city  of  St.  Louis,  ap» 
proved  April  6,  1896.  It  is  hereby  stipulated  and  agreed  by 
the  parties  to  this  cause,  by  their  respective  attorneys,  that  the 
printed  ordinance,  marked  ^Exhibit  A/  which  is  attached  to  anf 
made  a  part  of  tiiis  agreed  statement  of  facts,  is  a  full,  true, 
and  correct  copy  of  said  Ordinance  No.  18,407,  and  may  be 
considered  in  evidence  in  this  cause.'' 

The  transcript  in  this  case  is  somewhat  difficult  to  under* 
stand.  It  is  either  all  record  proper,  or  all  bill  of  exceptions^ 
There  is  nothing  in  the  nature  of  the  record  proper,  showing  a 
trial,  the  entry  of  judgment,  the  filing  of  any  of  tiie  motions,  or 
the  action  taken  by  the  court  thereon.  There  is  nothing  in  the 
transcript  showing  any  copy  of  the  affidavit  for  appeal,  the 
bond  for  appeal,  or  the  order  granting  an  appeal  to  this  court. 
At  the  same  time  these  matters  are  set  forth  as  if  in  a  bill  of 
exceptions,  signed  by  the  judge  of  the  trial  court. 

1.  The  city  of  St.  Louis  is  a  municipal  corporation  existing 
mider  a  charter  framed  and  adopted  by  the  qualified  voters 
therein  on  August  22, 1876,  which  took  effect  October  22,  187^ 
(State  ex.  reL  v.  Sutton,  3  Mo.  App.  388),  pursuit  to  the 
provisions  of  sections  20,  21,  22,  23,  24,  and  25  of  article  9  of 
the  constitution  of  Missouri,  1875,  and  has  all  the  force  and 
effect  of  a  charter  which  emanates  from  the  general  assembly 
(Kansas  City  v.  Marsh  Oil  Co.,  140  Mo.  458,  41  S.  W.  943). 
By  the  sixth  paragraph  of  section  26  of  article  3  of  the  said 
diarter  the  mayor  and  the  municipal  assembly  of  Si  Tjouis  are 
given  power  within  the  city,  by  ordinance  not  inconsistent  with 
the  constitution  or  any  law  of  this  state  or  the  charter  itself, 
'Ho  prohibit  the  erection  of  soap  factories,  stockyards,  and  slaugh- 
ter-houses, pigpens,  cow-stables  and  dairies,/ coal-oil  and  vitriol 
factories,  within  prescribed  limits,  and  to  remove  and  reprulate 
the  same;  and  to  regulate  or  prevent  the  carrying  ••*  on  of  any 
business  which  may  be  dangerous  or  detrimental  to  the  public 
health.''  On  April  6,  1896,  the  mayor  and  municipal  assembly 
passed  the  ordinance  set  out  in  the  accompanying  statement  mak* 
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ing  it  a  misdemeanor  for  any  person  thereafter  to  ^rect^  build, 
or  establish  or  maintain  within  the  limits  of  said  dty  any  dairy 
or  cow-stable^  without  having  first  obtained  permission  so  do  to 
from  the  mnnidpal  assembly  by  a  proper  ordinance,  and 
prescribing  a  penalty  for  a  violation  thereof.  At  the  outset 
it  will  be  observed  that  express  power  is  conferred  upon  the 
mayor  and  municipal  assembly  to  prohibit  and  to  remove  and 
regulate  cow-stables  and  dairies,  within  prescribed  limits.  To  .the 
mayor  and  assembly  is  confided  the  power  of  fixing  and  prescrib- 
ing the  limits  within  which  no  dairy  or  cow-stable  shall  be 
built  or  maintained  in  the  city  of  St.  Louis.  As  the  grant 
in  the  charter  is  express,  we  are  relieved  from  any  discussion 
to  demonstrate  that  the  dairy  business  is  of  a  character  that 
brings  it  within  the  police  power  of  the  state,  and  properly  sub- 
jects it  to  rigid  rules  of  regulation,  and  even  absolute  prohibi- 
tion, in  large  and  populous  cities.  Indeed,  few  occupations  are 
60  peculiarly  liable  to  cause  injury,  by  the  sale  of  impure  milk  to 
people  who  purchase  milk  as  a  necessary  article  of  food,  or  which 
are  more  generally  regarded  as  nuisances  even  under  favorable 
circumstances.  That  the  people  of  the  state  could  delegate  this 
power  to  the  municipality  is  no  longer  open  to  dispute.  It 
K^learly  falls  within  tlie  proper  function  of  municipal  government. 
As  the  people  of  the  state  have  conferred  the  power  upon  the  city 
without  restriction,  it  was  entirely  within  the  discretion  of  the 
mayor  and  assembly  to  prescribe  the  limits,  and  it  was  competent 
to  fix  the  boundaries  of  the  city  as  the  prescribed  limits,  and  this 
was  done  by  Ordinance  No.  18,407.  Counsel  for  defendant  in* 
sists  that  the  municipal  assembly  must  have  first  designated  cer- 
tain districl^  vrithin  the  dty  ^^^  by  metes  and  bounds,  within 
which  no  dairy  or  cowhouse  should  be  erected  or  maintained  but 
the  charter  does  not  so  command.  It  nowhere  limits  the  pro* 
hibited  territory  to  less  than  the  whole  dty.  Counsel  for  de- 
fendant cites  In  re  Linehan,  72  Cal.  114,  13  Pac.  170,  as  sus- 
taining his  position.  But  reference  to  that  case  will  show  that 
the  charter  power  was  '^to  exclude  from  certain  limits''  the  ob- 
noxious occupations,  and  the  dty  council  had  merely  defined  a 
district,  bounded  by  certain  streets,  in  which  it  should  be  un- 
lawful for  any  person  to  keep  more  than  two'  cows,  and  the  su- 
preme court  upheld  the  ordinance.  No  question  of  the  power 
of  the  dty  of  San  Francisco  to  make  such  an  ordinance  appli* 
cable  to  the  whole  of  said  city  arose  in  that  case,  and  nothing  in 
the  decision  supports  the  proposition  now  advanced — that  the 
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city  of  St.  Louis  most  necessarily  prescribe  a  district  therein 
less  than  its  municipal  boundaries;  and  we  have  no  doubt  of 
the  power^  under  the  charter,  to  make  the  prescribed  limits 
coextensive  with  the  city  limits,  and  this  we  construe  this  or« 
dinance  to  have  done.  But  learned  counsel  for  defendant  argues 
tiiat  because  the  city  has  not  made  the  prohibition  absolute,  and 
prevented  all  persons  from  erecting  or  maintaining  dairies 
and  cow-stables  anywhere  in  the  city,  but  has  deemed  it  proper 
to  say  that  no  person  should  erect  or  maintain  a  dairy  or  cow« 
stable  without  permission  first  obtained  by  a  proper  ordinance, 
this  ordinance  is  void;  that  it  provides  for  special  privileges  to 
one  man,  by  special  ordinance,  which  it  might  deny  to  another 
man,  his  next-door  neighbor.  We  think  his  position  is  entirely 
untcoiable.  The  charter  confers  not  only  the  power  to  prohibit, 
but  to  remove  and  regulate;  and  it  was  entirely  competent  for 
the  assembly  to  decline  to  prohibit  dairies  altogether,  but  to  im- 
pose upon  all  persons  desiring  to  erect  or  maintain  a  dairy  or 
cow-stable  Ihe  duty  to  first  obtain  permission  from  the  mayor  and 
assembly  by  duly  enacted  ordinance.  Having  absolute  power  to 
prohibit,  it  could  make  its  own  conditions :  St.  Louis  &  M.  B.  Co. 
V.  City  of  Kirkwood,  159  Mo.  239,  60  S.  W.  110.  As  was  said 
•••  in  City  of  St.  Louis  ▼.  Howard,  119  Mo.  46,  41  Am.  St  Sep. 
630,  24  S.  W.  770:  '*  *Begulations'  means  a  rule  or  order  for 
mans^ment  or  government  So  that  paragraph  6  of  section  26 
of  article  3  of  the  charter  empowers  the  city  (by  ordinance,  of 
ooxirse,  for  that  is  the  only  way  the  city  can  legislate)  to  prescribe 
rules  whereby  slaughter-houses  may  be  erected  or  operated,  or 
whereby  such  erection  or  operation  may  be  checked  or  restrained, 
either  partially  or  in  toto.'^  But  in  that  case  the  defendant  was 
acquitted  because,  although  the  city  had  plenary  powers  in  this 
regard,  it  had  not  seen  fit  to  exercise  them  by  an  ordinance  mak- 
ing it  a  misdemeanor  to  carry  on  or  operate  a  slaughter-house 
^without  first  having  obtained  permission  so  to  do  from  the 
municipal  assembly  by  proper  ordinance.*'  In  this  case  the  city 
has  pa^ed  just  such  an  ordinance,  and  made  it  coextensive  with 
the  boundfijies  of  the  city;  and  just  such  an  ordinance  met 
the  approval  of  this  court  in  City  of  St  Louis  v.  Howard,  119 
Mo.  47,  41  Am.  St  Bep.  630,  24  S.  W.  770 ;  the  only  difference 
being  that  in  the  last-mentioned  case  it  was  forbidden  to  erect 
a  slaughter-house  within  three  hundred  feet  of  any  dwelling- 
hoose,  whereas  in  this  ordinance  dairies  are  prohibited  through- 
•at  tiie  city  unless  the  assembly  shall  first  permit  them  by 
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proper  ordinances.  We  are  asked  to  declare  ibis  ordinance 
Yoid^  in  the  face  of  the  unrestricted  power  in  the  charter,  be- 
cause, forsooth,  the  assembly  may  at  sometime  discriminate 
against  one  man  and  favor  another.  We  cannot  and  shall  not 
indulge  any  such  presumption  against  the  integrity  of  the 
municipal  assembly,  but  shall,  as  was  said  in  Ciiy  of  St. 
Louis  V.  Howard,  119  Mo,  50, 41  Am.  St.  Bep.  630, 24  S.  W.  770, 
assume  that  the  municipal  assembly,  before  granting  per- 
mission, will  inquire  and  determine  whether  the  place  and  the 
neighborhood  is  a  proper  one  in  which  to  allow  a  dairy  to  be 
maintained,  and  will  act  impartially.  "Such  favorable  presump- 
tions are  constantly  indulged  in  regard  to  legislative  action"! 
State  ex.  reL  v.  Mead,  71  Mo.  272.  It  is  at  once  apparent  that 
no  ironclad  rule  can  fit  every  ^^^  case.  The  assembly  may  well 
determine  that  the  keeping  of  a  dairy  in  the  outskirts  of  a  city,, 
where  the  popidation  is  sparse  and  the  areas  large,  would  not  be 
a  nuisance,  whereas  to  permit  a  dairy  in  the  thickly  populated 
portion  of  the  dty,  or  near  a  schoolhouse,  church,  or  hospital, 
would  seriously  endanger  the  public  health,  and,  in  the  exercise 
of  its  plenary  powers,  permit  it  in  the  one  case,  and  prohibit  it  in 
the  other,  without  bcdng  obnoxious  to  the  criticism  of  partiality. 
Under  the  charter  it  is  given  legislative  discretion  in  this  matter* 
In  our  opinion,  the  ordinance  prescribed  the  limits,  and  it  wbs 
entirely  proper  and  lawful  to  require  every  person  desiring  to* 
erect  or  maintain  a  dairy  to  obtain  permission  by  a  proper  or* 
dinance,  and  such  an  ordinance  is  the  only  defense  to  an  ac- 
tion like  this :  City  of  Louis  v.  Howard,  119  Mo.  47,  41  Am.  St. 
Bep.  630,  24  S.  W.  770.  We  can  see  no  more  objection  to  sncb 
an  ordinance  than  could  be  urged  against  the  granting  of  a 
franchise  to  run  a  street  railroad  on  a  particular  street  A 
railroad  laid  in  a  street  without  authority  is  a  nuisance,  and 
yet  it  has  never  been  held  that  an  ordinance,  to  be  valid,  must 
permit  everybody  to  maintain  railways  in  all  the  streets.  It  i» 
a  matter  within  the  authority  of  the  assembly. 

2.  As  to  the  objection  that  the  ordinance  violates  the  foniw 
teenth  amendment  to  the  constitution  of  the  United  States,, 
it  is  sufficient  to  say  that  it  does  not  contravene  that  amend- 
ment,  because  it  operates  upon  all  persons  alike,  and  that  every 
man  holds  its  property  subject  to  the  maxim  that  he  must  so 
use  it  as  not  to  injure  his  neighbor.  Nothing  in  that  amend- 
ment has  shorn  the  states  of  their  police  power  to  prohibt  or  reg- 
ulate  unwholesome  trades   and  occupations:   Slaughter-houae 
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Cases,  16  Wall  36,  21  L.  ed.  394;  Tiedeman  on  State  and 
Federal  Control  of  Personal  Property,  731;  In  re  Linehan, 
72  CaL  114,  13  Pac.  170;  State  v.  Broadbelt,  89  Md.  665,  73 
Am.  St  Bep.  201,  43  Atl.  771,  45  L.  E.  A.  433 ;  2  Kent's  Com- 
mentaries,  340;  City  of  St.  Louis  v.  Howard,  119  Mo.  47,  41 
Am.  St  Bep.  630,  24  S.  W.  770 ;  Eiehenlaub  v.  City  of  St 
Joseph,  113  Mo.  395,  21  S.  W.  8,  18  L.  B.  A.  590.  Nothing 
in  the  constitntion  of  the  United  States  or  of  this  state  secures 
to  any  man  the  right  to  maintain  a  ®^  nuisance  to  the  dis- 
comfort and  peril  of  the  health  of  his  neighbor. 

It  is  not  deemed  necessary  to  answer  seriatim  all  the  objec- 
tions urged  to  the  constitutionality  of  this  ordinance.  We 
have  considered  them  all,  and  are  satisfied  they  are  not  tenable 
or  sound.  There  is  nothing  retrospective  in  the  application  of 
this  ordinance  to  defendant  It  was  adopted  in  1896.  He 
began,  without  the  permission  of  a  proper  ordinance,  to  carry 
on  and  maintain  this  dairy  at  the  premises  mentioned  in  the 
complaint  in  1898 — long  after  the  ordinance  was  in  force. 

The  ordinance  is  leveled  at  the  maintenance  of  a  dairy — 
the  keeping  of  cows'  for  the  sale  of  milk;  and  the  mere  fact 
that  the  premises  had  once  been  so  occupied  prior  to  1896, 
but  subsequently  abandoned  for  such  a  use,  did  not  authorize 
defendant  to  start  up  a  new  dairy  on  said  premises  without  the 
necessary  condition  precedent  of  a  lawful  ordinance.  Ac- 
cordingly we  hold  that  his  conviction  was  proper,  and  the  judg- 
ment is  affirmed. 

Burgess,  C.  J.,  concurs  in  these  views. 

Per  CT7BIAM.  Upon  a  rehearing  by  the  court  in  Bank,  the 
foregoing  opinion  of  Gantt,  J.,  in  division  No.  2,  is  adopted 
by  the  court  in  Bank. 

Burgess,  C.  J.,  and  Bobinson,  Brace,  Marshall  and  Yalliant, 
JJ.,  concur  therein. 

Sherwood,  J.,  dissents. 


na  Snpieine  Court  of  the  United  States  affirmed  the  deedBion  of 
the  principal  case:  See  Fischer  y.  St.  Louis,  194  XT.  S.  861,  24  Sup. 
Ct.  Bep.  678.  Mr.  Justice  Brown  delivered  the  opinion  therein  as 
foBows: 

"The  authority  of  the  city  of  St.  Louis  to  adopt  the  ordinance 
la  question  is  found  in  the  Bevised   Statutes  of  the   state   (Bev. 


622  Akebioan  Statb  Beports^  Vol.  99.     [Missouri, 


Stats.  1899,  pp.  2484,  2488),  whieh  deelare:  'The  mayor  and 
semblj  Shan  have  power,  within  the  city,  by  ordinance  not  knoomr 
sistent  with  the  constitution  or  any  law  of  this  state,  or  of  thi» 
charter,  ....  to  ...  .  prohibit  the  erection  of  ...  •  cow-stable» 
and  dairies  ....  within  prescribed  limits,  and  to  remote  and  regu- 
late the  same.' 

"Finally,  to  pass  all  such  ordinancM,  not  inconsistent  with  tke 
provisions  of  this  charter  or  of  the  laws  of  the  state,  as  may  be 
expedient'  in  maintaining  the  peace,  good  government,  health,  amd 
welfare  of  the  dty,  its  trade,  commerce,  and  mannfactnres,  and  to 
enforce  the  same  by  fines  and  penalties  not  exceeding  five  hundred  dol- 
lars and  by  forfeitures  not  exceeding  one  thousand  dollars. 

"The  authority  of  the  municipality  of  St.  Louis,  under  this 
charter,  to  adopt  the  ordinance  in  question,  was  settled  by  the  de- 
cision of  the  supreme  court,  and  is  not  open  to  attack  here. 

"Considerable  stress  is  laid  upon  the  fact  that  at  the  time  the  ordi- 
nanoe  was  adopted  (April  6,  1896),  the  dairy  and  cow-stable  had 
already  been  erected,  and  at  that  time  was  occupied  and  im  use 
for  that  purpose,  though  such  use  was  subsequently  abandoned,  amd 
the  premises  used  as  a  private  residence  for  a  short  time,  when  de- 
fendant moved  his  eattle  there  and  established  anew  the  dairy  aad 
cow-stable  which  had  theretofore  been  used.  The  supreme  court,  hoir- 
ever,  found  that  defendant  was  guilty  of  maintaining  a  dsiry  and 
cow-stable,  within  the  meaning  of  the  ordinance,  without  permission 
of  the  municipal  assembly,  and  as  this  construction  of  the  ordinaaee 
involves  no  federal  question,  we  are  relieved  from  the  neeeiBity  of 
considering  it. 

"Defendant's  objection  to  the  ordinance,  that  it  is  made  to  apply 
to  the  whole  city,  when  authority  was  only  given  by  the  charter 
to  prohibit  the  erection  of  cow-stables  and  dairies  'within  prescribed 
limits,'  is  equally  without  foundation.  If  it  were  possible  to  pre- 
scribe limits  for  the  operation  of  the  ordinance,  it  was  held  by  the 
supreme  eourt  to  be  equally  possible  to  declare  that  those  limits 
should  be  coincident  with  the  limits  of  the  city,  lliis  Is  also  a  noe- 
federal  question. 

"Defendant's  main  contention,  however,  is  that,  by  vesting  in  the 
municipal  assembly  the  power  to  permit  the  erection  of  dairy  mad 
cow-stables  to  certain  persons,  a  discrimination  is  thus  declared  Ia 
favor  of  such  persons,  and  against  all  other  persons,  and  the  equrnl 
protection  of  the  laws  denied  to  all  the  disfavored  class.  The  power 
of  the  legislature  to  authorize  its  municipalities  to  regulate  and  sup- 
press all  such  places  or  occupations  as,  in  its  Judgment,  are  likely  to 
be  injurious  to  the  health  of  its  inhabitants,  or  to  disturb  people 
living  in  the  immediate  neighborhood  by  loud  noises  or  offensiTo 
odors,  is  so  clearly  within  the  police  power  as  to  be  no  longer  open 
to  question.  The  keeping  of  swine  and  cattle  within  the  city  or 
designated  limits  of  the  city  has  been  declared  in  a  number  of 
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to  be  within  the  police  power.  The  keeping  of  eow-stablea  end 
dairies  ie  not  only  likely  to  be  offensive  to  neighbors,  but  it  is 
too  often  made  an  exeuse  for  the  supply  of  impare  milk  from  eows 
whi«ii  are  fed  npon  nnhealthfnl  food,  sneh  as  the  refuse  from  dis- 
tilleriesy  etc.:  In  re  Linehan,  72  Gal.  114,  13  Pac.  170;  Quiney  y. 
Kennard,  151  Mass.  663,  24  N.  E.  860;  Love  t.  Beeorder's  Court 
Judge,  128  Mich.  545,  87  K.  W.  785. 

"We  do  not  regard  the  faet  that  permission  to  keep  eattle  may 
be  granted  by  the  mnnieipal  assemply  as  impairing,  in  any  degree, 
the  validity  of  the  ordinance,  or  as  denying  to  the  disfavored  dairy- 
keepers  the  equal  protection  of  the  laws.  Such  discrimination  might 
well  be  made  where  one  person  desired  to  keep  two  cows,  and  an- 
other iifty;  where  one  desired  to  establish  a  stable  in  the  heart  of 
the  eity,  and  another  in  the  suburbs;  or  where  one  was  known  to  keep 
his  stable  in  a  filthy  condition,  and  another  had  established  a  repu- 
tation for  good  order  and  cleanliness.  Such  distinctions  are  con- 
stantly made  the  basis  for  licensing  one  person  to  sell  intoxicating  li- 
qnon,  and  denying  it  to  others.  The  question  in  each  ease  is 
whether  the  establishing  of  a  dairy  and  cow-stable  is  likely,  in  the 
hands  of  the  applicant,  to  be  a  nuisance  or  not  to  the  neighborhood, 
and  to  imperil  or  conduce  to  the  health  of  its  customers.  As  the 
dispensing  power  must  be  vested  in  some  one,  it  is  not  easy  to  see 
why  it  may  not  properly  be  delegated  to  the  municipal  asembly 
whieb  enacted  the  ordinance.  Of  course,  cases  may  be  imagined 
wheve  the  power  to  iame  permits  may  be  abused  and  the  permission 
aeeorded  to  social  or  political  favorites  and  denied  to  others,  who, 
for  reasons  totally  disconneeted  with  the  merits  of  the  case,  are  dis- 
tasteful to  the  licensing  power.  No  such  complaint,  however,  is 
made  to  the  praetical  application  of  the  law  in  this  case,  and  we 
are  led  to  infer  that  none  such  exists.  We  have  no  criticism  to  make 
of  the  principle  of  granting  a  license  to  one  and  denying  it  to  an- 
other, and  are  bound  to  assume  that  the  discrimination  is  made  in 
the  interest  of  the  public,  and  upon  conditions  applying  to  the 
healt)i  and  comfort  of  the  neighborhood:  Crowley  v.  Christiansen, 
137  TT.  S.  86,  11  Sup.  Ct.  Bep.  13;'  Davis  v.  Massachusetts,  167  U.  8. 
43,  17  Sup.  Ct.  Bep.  781;  Soon  Hing  v.  Crowley,  113  U.  a  703,  710, 
5  Sop.  Ct.  Bep.  780. 

"Hie  only  alternative  to  the  allowance  of  such  exceptions  would 
be  to  make  the  application  of  the  ordinance  universal.  This  would 
operate  with  great  hardship  upon  persons  who  desire  to  establish 
diairies  and  cow-stables  in  the  outskirts  of  the  city,  as  well  as  in- 
eonveniende  to  the  inhabitants,  who,  to  that  extent,  would  be  lim- 
ited in  their  supply  of  milk.  It  would  be  exceedingly  diificult  to 
make  exceptions  in  the  ordinance  itself  without  doing  injustice  in 
individual  cases;  and  we  see  no  difficulty  in  vesting  in  some  body 
of  men,  presumed  to  be  acquainted  with  the  business  and  its  con- 
ditions, the  power  to  grant  permits  in  special  cases.    It  has  been 
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held  in  some  of  the  state  eourts  to  be  contrary  to  the  spirit  of 
American  institutions  to  vest  this  dispensing  power  in  the  hands  of 
a  single  individual  (Chicago  v.  Trotter,  136  lU,  430,  26  N.  E.  359; 
In  re  Frazee,  63  Mich.  396,  6  Am.  St.  Bep.  310,  30  N.  W.  72;  Bute 
V.  Fiske,  9  B.  I.  94;  Baltimore  v.  Badecke,  49  Md.  217,  33  Am.  Bep. 
239;  Sioux  Falls  y.  Kirbj,  6  a  Dak.  62,  60  N.  W.  156),  and  im 
others  that  such  authority  cannot  be  delegated  to  the  adjoining 
lot  owners:  St.  Louis  t.  Bussell,  116  Mo.  248,  22  S.  W.  470;  Ex 
parte  Sing  Lee,  96  Gal.  354,  31  Am.  St.  Bep.  218,  31  Pae.  245. 
But  the  authority  to  delegate  that  discretion  to  a  board  appointed 
for  that  purpose  ia  sustained  by  the  great  weight  of  authority/: 
Quincy  y.  Kennard,  151  Mass.  563,  24  N.  £.  860;  Commonwealth  v. 
Davis,  162  Mass.  510,  44  Am.  St.  Bep.  389,  39  N.  E.  118;  and  by 
this  court  the  delegation  of  such  power  even  to  a  single  individual, 
was  sustained  in  Wilson  y.  Eureka  City,  173  U.  8.  32,  19  Snp.  Ct 
Bep.  317,  and  Gundling  y.  Chicago,  177  XT.  &  183,  20  Sup.  Ct.  Bep« 
633. 

"Whether  the  defendant  be  in  a  position  to  ayail  himself  of  the 
alleged  invalidity  of  the  ordinance  without  averring  that  he  ap^ 
plied  for,  and  had  been  refused  a  permit  to  establish  the  dairy  and 
cow-stable  in  question,  as  was  intimated  in  the  latter  ease,  is  not 
necessary  to  a  decision  here,  and  we  express  no  opinion  upon  the 
point. 

''It  is  sufficient  for  ns  to  hold,  as  we  do,  that  the  ordinance  in 
question  does  not  deprive  the  defendant  of  his  property  without 
due  process  of  law,  nor  deny  to  him  the  equal  protection  of  the 
laws.  I 

"The  judgment  of  the  supreme  court  of  Missouri  is  therefore  af* 
firmed.'' 


STATE  T.  SHEPHERD. 

[177  Mo.  206,  76  S.  W.  79.] 

CONTEMPT— Inlierent  Power  to  Pnnltii  Simmiaxlly.— The  su- 
preme court  has  inherent  power  to  punish  contempts  sununaxily.  (p» 
641.)  ' 

0ONTEMPT8  ftre  Olassifled  as  civil  or  eriminaly  and  m  direct 

or  constructive,     (p.  641.) 

Oivni  CONTEMPTS  are  such  as  aifeet  a  private  pereon.    (^ 

641.) 

CRIMINAL  CONTEMPTS  are  all  sets  committed  against  the 
majesty  of  the  law  or  against  courts  as  an  agency  of  the  gOTemment, 
and  in  which,  therefore,  the  commonwealth  and  the  whole  people  are 
concerned,     (p.  641.) 

DIRECT  CONTEMPTS  are  those  committed  in  the  preeenee  ef 
t^e  court  while  in  session,  or  so  near  as  to  interrupt  its  proeeedihgs, 
but  also  include  ainy  improper  conduct  tending  to  defeat  or  iapei* 
the    administration  of  justice,    (p.  641«) 
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CX>K8TBU0TIVE  CONTEMPTS  arlBe  from  matters  not  trans* 
piring  in  eonrt  which  tend  to  degrade  or  make  impotent  the  author* 
ity  of  the  court,  or  in  some  manner  to  impede  or  embarrass  the  ad- 
aixuBtration  of  justice,     (p.  Ml.) 

CONTEBffPT.— Scandalizing  a  Ooxat  Itself  is  a  criminal  con- 
tempty  and  the  contempt  need  not  relate  to  a  cause  that  is  still  pend* 
ing.     (p.  642.) 

CONTEMPT— 4iimimar7  Punishment  of  Different  Slnds  of ^-4 

The  supreme  court  has  jurisdiction  to  punish,  summarily,  civil  as 
well  as  criminal  contempts;  and  this  power  is  the  same  whether  the 
•contempt  is  direct  or  constructive,  there  being  only  a  difference  ofi 
procedure  in  the  two  cases,     (p.  644.) 

CONTEMPT— -When  Botb  Civil  and  Criminal. — ^A  Newq;>aper 
article  scandalizing  the  court  and  abusing  one  of  the  parties  to  ai 
cause  still  pending,  by  charging  bribery  and  corruption,  is  both  a 
«ivil  and  a  criminal  contempt,     (p.  644.) 

CONTEMPT— What  Conrt  may  Ponlsh. — Only  the  Court  in 
which  a  contempt  is  committed,  or  whose  authority  is  defied,  hasi 
power  to  punish  it  or  entertain  proceedings  to  that  end.     (p.  648.) 

CONTEMPT— Legislatiire  cannot  Begnlate  Bl^ht  to  Pnnlsh.— * 
The  supreme  court  has  an  inherent  and  constitutional  right  to  pun^ 
ish  contempt  summarily,  which  cannot  be  taken  away,  abridged,  lim- 
ited, or  regulated  by  the  legislature,     (p.  648.) 

CONTEMPT— Biitht  to  Jury  Trial. — Cases  of  contempt  are 
not  triable  by  jury,  either  at  the  common  law  or  under  constitu- 
tional guaranties  of  the  right  of  trial  by  jury.     (p.  652.) 

CONTEMPT— Bne  Process  of  Xaw. — One  who  has  been  regu- 
Jsrlj  charged  with  contempt  in  an  information  filed  by  the  attorney 
general,  and  brought  into  court,  and  has  appeared  in  person  and  by 
•eotmsel.  has  pleaded,  and  had  a  trial  according  to  the  practice  in  such 
«aMB,  nas  had  the  benefit  of  due  process  of  law.    (p.  653.) 

THE  IJBEBTY  of  the  Press  Means  that  anyone  can  publish 
anything  he  pleases,  but  he  is  liable  for  the  abuse  of  this  liberty; 
if  he  does  this  by  scandalizing  the  courts  of  his  country,  he  is  lia- 
Ue  to  be  punished  for  contempt,    (p.  660.) 

UBISBTT  OF  THE  PBESS.— Newspapers  have  no  Greater 
Privilege  than  the  ordinary  citizen;  they  have  the  right  to  publish 
the  truth,  but  no  right  to  publish  falsehood  to  the  injury  of  others* 
<p.  661.) 

FBESDOM  OF  SPEECH.— Criticism  and  Defamation  distin- 
^idshed.     (p.  664.) 

FBEEDOM  OF  SPEECH.— Everyone  may  Speak,  Write,  or 
publish  what  he  will,  but  is  responsible  for  the  abuse  of  the  priv- 
ilege; courts  cannot  prevent  a  man  telling  an  untruth  about  another, 
hat  Uieir  power  is  limited  to  punishing  him  if  he  does  so.     (p.  675.) 

Edwaid  C.  Grow,  attorney  general,  for  the  informant. 

IT.  M.  Bradley  and  Eames^  New  &  Eranthoff,  for  the  ie» 
cpondent. 

*^  MABSHALTi,  7.  This  is  an  ex-officio  information  by 
die  attorney  general,  informing  the  court  that  the  defendant^ 
MB  publisher  of  a  certain  weekly  newspaper  at  Warrensburgi^ 

▲m.  St.  Bfpw  YoL  99-40 
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Missouri,  called  the  ^'Standard-Herald,"  on  fhe  19th  of  Jone^ 
1903,  published  in  said  paper  the  following  article: 

'^When  a  citizen  of  Missouri  stops  long  enough  to  Hunk  ot 
the  condition  of  affairs  in  his  state,  it  is  enough  to  ^hill  his 
blood«    A  grand  jury  in  Cole  county  has  just  found  indictments 
against  four  members  of  the  highest  law-making  body  in  the 
state,  and  the  St.  Louis  grand  jury  has  heard  evidence  withiii 
the  past  few  months  that^  if  it  had  the  necessary  jurisdiction^ 
would  have  indicted  many  other  members  of  the  state  senate. 
The  Missouri  citizen  has  also  seen  the  Cole  county  grand  jury 
dissolved  before  the  work  mapped  out  for  it  was  hardly  be* 
gun,  on  the  advice  of  the  attorney  general  of  the  state.    They^ 
also  see  the  chief  executive  sitting  passively  at  his  office  m 
the  statehouse,  not  making  a  move  to  bring  to  justice  the  men, 
who  have  been  proven  guilty  of  boodling  in  the  Missouri  teps^ 
lature  by  the  St.  Louis  grand  jury,  but  over  whom  the  authori* 
ties  of  that  city  have  no  jurisdiction.    And  now,  as  the  cap* 
sheaf  of  all  this  corruption  in  high  places,  the  supreme  court 
has  at  the  whipcrack  of  the  Missouri  Pacific  railroad,  sold  it» 
soul  to  the  corporations,  and  allowed  Bube  Oglesby  to  drag  hi» 
wrecked  frame  through  this  life  without  even  the  pitiful  remun* 
eration  of  a  few  paltry  dollars.    Learned  men  of  the  law  saj 
that  Bube  Oglesby  had  the  best  damage  suit  against  a  corpora-^ 
tion  ever  taken  to  the  supreme  court    This  very  tribunal,  after 
reading  the  evidence,  and  hearing  the  arguments  of  the  attor- 
neys, rendered  a  decision  sustaining  the  judgment  of  the  lower 
court>  which  decision  was  concurred  in  by  six  of  the  seveo 
members  of  the  court    This  is  usually  the  end  of  such  cases^ 
and  the  decision  of  a  supreme  court,  once  made,  usually  stands. 
But  not  so  in  the  ^^  Oglesby  case.    Three  times  was  fiiis  case,. 
at  the  request  of  the  railway  attorneys,  opened  for  rehearinji^ 
and  three  times  was  the  judgment  of  the  lower  court  sustained. 
But  during  this  time,  which  extended  over  a  period  of  sevoml 
years,  the  legal  department  of  this  great  corporation  was  not 
the  only  department  which  was  busy  in  circumventing  the  de^ 
feat  of  the  Oglesby  case.    The  political  department  was  very,. 
very  busy.    Each  election  has  seen  the  hoisting  of  a  railway 
attorney  to  the  supreme  bench,  and  when  that  body  was  to  the 
satisfaction  of  the  Missouri  Pacific,  the  cmslaught  to  kill  the- 
Oglesby  case  began.    A  motion  for  a  rehearing  was  granted,, 
and  at  the  hearing  of  the  case,  it  was  reversed  on  an  error  in 
record  of  the  trial  court  and  was  sent  back  for  retrial    That 
.was  in  the  earl;  part  of  the  year  1902.    The  case  was  tried  ift 


X)ct.  1903.]  State  v.  Shepherd.  62T 

Scdalia  before  Circuit  Judge  Lougan^  one  of  the  ablest  jurista 
in  the  state,  and  we  have  been  informed  that  no  error  was  al« 
lowed  to  creep  into  the  record  at  the  second  triaL  Again  the 
Jury  rendered  judgment  in  favor  of  Oglesby  for  fifteen  thou« 
sand  dollars,  and  again  the  case  was  appealed  to  the  supreme 
court.  An  election  was  coming  on,  and  the  railroad  needed  yet 
another  man  to  beat  the  Oglesby  case.  The  Democratic  nom- 
inating convention  was  kind,  and  furnished  him  in  the  person 
of  Fox.  The  railroad,  backed  by  four  judges  on  the  bench^ 
allowed  the  case  to  come  up  for  final  hearing,  and  Monday  the 
decision  was  handed  down,  reversed  and  not  remanded  for  re* 
triaL  The  victory  of  the  railroad  has  been  complete,  and  the 
corruption  of  the  supreme  court  has  been  thorough.  It  has 
reversed  and  stultified  itself  in  this  case  until  no  sane  man  can 
have  any  other  opinion  but  that  the  judges  who  concurred  ia 
the  opinion  dismissing  the  Oglesby  case  have  been  bought  in 
the  interest  of  the  railroad.  What  hope  have  the  ordinary  citi- 
zens of  Missouri  for  justice  and  equitable  laws  in  bodies  where 
such  open  venality  is  practiced  and  how  long  will  they  stand 
it?  The  corporations  have  long  owned  the  legislature,  ***  now 
thej  own  the  supreme  court,  and  the  citizen  who  applies  to 
either  for  justice  against  the  corporation  gets  nothing.  Bube 
Oglesby  and  his  attorney,  Mr.  0.  L.  Houts,  have  made  a  strong 
fight  for  justice.  They  have  not  got  it.  The  quivering  limb 
that  Bube  left  beneath  the  rotten  freight-car  on  Independence 
hill,  and  his  blood  that  stained  the  right  of  way  of  the  soulless 
corporation,  have  been  buried  beneath  the  wise  legal  verbiage  of 
a  venal  coiurt,  and  the  wheels  of  the  Juggernaut  will  continue 
to  grind  out  men's  lives,  and  a  crooked  court  will  continue  to 
refuse  them  and  their  relatives  damages,  until  the  time  comes 
when  Missourians,  irrespective  of  politics,  rise  up  in  their  might 
and  slay  at  the  ballot-box  the  corporation  bought  lawmakers  of 
the  state.'' 

Upon  the  filing  of  said  information,  the  court  caused  to  be 
issued  against  the  defendant  the  following  citation :  '^Whereas, 
it  is  represented  to  our  supreme  court  in  Bank — by  the  in- 
formation of  Edward  C.  Crow,  attorney  general  of  the  state  of 
Missouri,  ex-officio  (a  copy  of  which  information  is  hereto  at- 
tached), that  you,  the  said  J.  M.  Shepherd,  publisher  of  a 
certain  weekly  newspaper  at  the  city  of  Warrensburg,  Missouri, 
called  the  'Standard-Herald,'  did  on  the  nineteenth  day  of  June, 
1903,  while  the  case  of  H.  B.  Oglesby,  respondent,  against  the 
Missouri  Pacific  Bailway  Company,  appellant,  was  and  still 
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is  pending  in  this  coorty  publish  a  certain  editorial  and  article 
then  and  there  charging  the  supreme  court  of  the  state  of 
Missouri^  and  the  members  thereof^  with  bribery  and  corruption^ 
in  connection  with  the  action  of  the  court  in  tiie  disposition  of 
said  case;  and  that  you,  the  said  J.  M.  Shepherd,  by  said  edi- 
torial and  article  aforesaid,  published  in  the  said  ^Standard- 
Herald/  did  defame,  degrade  and  insult  the  supreme  court  of 
the  state  of  Missouri  and  the  members  thereof,  and  did  charge 
the  said  court  and  its  members  with  corruption  and  partiality 
in  the  discharge  of  their  official  duties,  *^  and  in  Uie  judicial 
official  determination  and  disposition  of  said  case  of  Oglesby  t. 
Missouri  Pacific  E.  E.  Co.,  177  Mo.  272,  76  S.  W.  623;  and 
that  said  action  in  publishing  said  editorial  and  article,  brings 
the  supreme  court  and  the  members  thereof  and  the  highest 
department  of  the  judicial  branch  of  the  state  government, 
charged  with  the  final  disposition  and  enforcement  of  law  and 
justice,  into  disrepute,  contumely  and  contempt,  and  tends  to 
destroy  the  power  and  influence  of  the  court  as  an  independent 
co-ordinate  branch  of  the  state  government  in  the  enforcement 
of  the  law  and  the  administration  of  justice,  and  tends  to  and 
does  causelessly  inflame  and  incite  the  prejudices  of  the  people 
against  the  said  supreme  court,  and  tends  to  and  does  affect  the 
said  court  so  as  to  directly  obstruct  and  interfere  with  and  im* 
pede  the  administration  of  justice  in  the  above-mentioned  canse* 
and  which  said  cause  is  now  and  here  pending  in  said  supreme 
court    Now,  therefore,  you,  the  said  J.  M.   Shepherd,   are 
hereby  commanded  to  be  and  appear  before  the  honorable  su- 
preme court  of  Missouri,  in  Bank-— on  Wednesday,  July  28, 
1903,  at  9  o'clock  in  the  forenoon,  at  the  supreme  court  house 
in  the  city  of  Jefferson,  in  the  county  of  Cole,  in  the  state  of 
Missouri,  then  and  there  to  show  cause,  if  any  you  have,  why  an 
attachment  should  not  issue  against  you  for  contempt  of  this 
court,  in  publishing  said  editorial  and  article  aforesaid,  and 
hereof  fail  not/* 

On  the  return  day  of  the  rule,  the  defendant  filed  the  follow- 
ing return: 

''In  obedience  to  the  command  of  this  court  heretofore  made 
upon  him,  comes  J.  M.  Shepherd,  and  for  his  return  to  the 
order  to  show    cause    heretofore    issued    herein,  respectfully 

shows : 

''1.  That  this  court  has  no  jurisdiction  to  hear  and  detn^ 
mine  the  charges  as  contained  in  said  complaintp 
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^2.  That  said  complaint  and  information  does  not  state 
facts  sufficient  to  authorize  the  issuance  of  an  attachment  for 
contempt  of  this  court. 

■*•  **3.  That  it  is  true  that  on  the  nineteenth  day  of  June, 
1903,  and  long  prior  thereto,  he  was  and  is  still  the  publisher 
and  proprietor  of  a  weekly  newspaper  published  in  the  city  of 
Warrensburg,  state  of  Missouri,  called  the  'Standard-Herald/ 
and  that  at  said  date  he  caused  to  be  published  in  said  news- 
paper the  article  set  out  in  full  in  said  complaint. 

^4.  That  he  denies  the  other  allegations  set  out  in  said 
complaint  and  information,  and  demands  strict  proof  thereof. 

''5.  Said  article  was  not  issued  or  circulated  in  the  presence 
or  hearing  of  the  court,  and  was  not  intended  to  interfere,  nor 
did  it  interfere,  with  any  of  the  business  of  said  court  or  any 
of  its  officers. 

"6.  That  nothing  in  said  article  referred  to  in  said  infor- 
mation tends  to  or  does  it  afFect  the  said  court  so  as  to  obstruct 
or  interfere  with  or  impede  the  administration  of  justice  bj 
said  court. 

''7.  That  at  the  time  said  article  was  published  respondent 
beUeyed  the  cause  therein  referred  to  had  been  finally  dis- 
posed of  by  this  court,  and  if  said  cause  was  still  pending  in 
this  court,  he  had  no  knowledge  of  that  fact. 

"8.  Said  complaint  and  information  and  the  notice  issued 
therein  and  all  proceedings  thereunder  were  and  are  in  viola- 
tion of  section  14,  article  2,  of  the  constitution  of  Missouri^ 
which  provision  is  specially  invoked  herein. 

''9.  That  said  information  and  the  proceedings  thereunder 
as  proposed  deny  to  said  Shepherd  the  right  of  a  trial  by 
jury  of  questions  of  which  this  court  has  no  personal  knowl- 
edge, all  in  violation  of  section  28,  article  2  of  the  constitution 
of  Missouri,  which  is  specially  invoked  herein. 

"10.  That  said  complaint  and  the  proceedings  thereunder  as 
proposed  are  in  violation  of  section  30,  article  2  of  the  consti- 
tution of  Missouri,  which  is  specially  invoked  herein. 

S14  €€^1  rjt^^^  g^^  complaint  and  information  and  the  pro- 
ceedings had  and  proposed  thereunder  are  all  in  violation  of 
section  1  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  which  is  specially  invoked  herein,  together 
with  all  the  rights  and  privileges  guaranteed  thereunder. 

"12.  That  section  1616  of  the  Revised  Statutes  of  Missouri 
for  1899  provides:  'Every  court  of  record  shall  have  power  to 
punish,  as  for  a  criminal  contempt,  persons  guilty  of  any  of 
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the  following  acts^  and  no  other:  1.  Disorderly,  contemptuous 
or  insolent  behavior,  committed  during  its  sitting,  in  immediate 
view  and  presence^  and  directly  tending  to  interrupt  its  pro- 
ceedings^ or  to  impair  the  respect  due  to  its  authority;  2.  Any 
breach  of  the  peace,  noise  or  other  disturbance,  directly  tend- 
ing to  interrupt  its  proceedings;  3.  Willful  disobedience  of  any 
process  or  order,  lawfully  issued  or  made  by  it;  4.  Besistance 
willfully  offered  by  any  person  to  the  lawful  order  or  process 
of  the  court;  5.  The  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness^  or  when  so  sworn,  the  like 
refusal  to  answer  any  legal  and  proper  interrogatory.*  And 
this  respondent  states  that  by  virtue  of  said  statute  this  court 
is  not  authorized  to  punish  this  respondent  on  account  of  any 
of  the  matters  charged  in  the  information  herein. 

'^Wherefore  he  asks  that  this  complaint  be  dismissed." 

The  matter  coming  on  for  hearing,  the  defendant  appeared 
in  person  and  by  counsel.  The  attorney  general,  in  open  court, 
demanded  of  the  defendant  and  his  counsel  to  know  whether  or 
not  they  desired  an  opportunity  to  introduce  evidence  to  show 
the  truth  of  the  matters  charged  in  the  article  aforesaid,  and 
•announced  the  readiness  of  the  state  to  proceed,  at  once,  with 
the  trial  thereof.  One  of  defendant's  counsel,  Mr.  New,  stated 
4hat  as  the  return  denied  all  the  allegations  of  the  information 
not  specially  admitted,  ***  and  demanded  strict  proof  of  the 
allegations  of  the  information,  his  position  was  that  the  burden 
of  proof  was  upon  the  informant  to  prove  the  falsity  of  the 
charges,  and  not  upon  the  defendant  to  prove  the  truth  of 
charges.  The  other  counsel  for  the  defendant,  Mr.  Bradley, 
stated  that,  so  far  as  he  was  concerned,  he  did  not  believe  the 
charges  were  true,  and  that  he  did  not  desire  an  opportunity 
to  introduce  any  evidence  to  show  that  they  were  true. 

Thereupon,  the  hearing  was  proceeded  with,  the  defendant 
standing  upon  the  defenses  set  up  in  his  return,  with  the 
additional  point  that  the  information  was  not  verified. 
Upon  final  submission,  the  court  adjudged  the  defendant 
guilty  of  contempt  of  court,  and  fixed  his  punishment  at  a 
fine  of  five  hundred  dollars  and  costs,  the  defendant  to  stand 
committed  until  the  same  was  paid.  Thereupon,  the  fine  and 
costs  were  paid. 

Ordinarily,  this  would  close  the  case  and  the  incidenL  But 
as  this  is  the  first  case  of  this  character  that  has  ever  arisen  in 
this  state  or  court,  it  was  stated  at  the  time  of  the  rendition 
of  the  judgment,  that  a  written  opinion  would  be  prepared  and 
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promulgated  later^  in  order  that  the  reasons  upon  which  the 
judgment  rested,  and  liie  law  applicable  to  such  cases,  might 
be  known  and  understood,  to  the  end  that  well-disposed  and 
good  citizens  might  not  innocently  offend  in  such  regard,  and 
that  all  others  guilty  of  like  yiolations  of  law,  should  bays 
notice  of  the  consequences. 

L 

THE  OONTEHPT  INVOLVED  IN  THIS  0A8E. 

At  the  outset,  it  is  proper  to  analyze  the  article  in  question^ 
so  as  to  clearly  understand  the  character  and  scope  of  the 
charges.  The  article  starts  out  with  an  attack  upon  the  attor- 
ney general  and  the  governor  of  the  state,  in  connection  with 
offenses  alleged  to  have  been  committed  by  members  of  the 
legislative  branch  **^  of  the  government  Then  it  alleges 
that,  ''as  a  capsheaf  of  all  this  corruption  in  high  places''  this 
court,  ''at  the  whipcrack  of  the  Missouri  Pacific  railroad,  sold 
its  soul  to  the  corporation."  It  then  refers  to  the  course,  on 
former  appeal,  of  the  case  of  Oglesby  against  the  Missouri 
Pacific  railroad,  in  this  court,  and  says:  "Each  election  has 
seen  the  hoisting  of  a  railroad  attorney  to  the  supreme  bench." 
It  then  charges  that  the  case  was  reversed  and  remanded  for  a 
new  trial,  and  upon  such  new  trial,  the  plaintiff  again  ob- 
tained a  verdict,  and  an  appeal  was  again  taken ;  that  the  rail- 
road needed  another  man  to  beat  the  case,  and  that  the  Demo- 
cratic nominating  convention  furnished  him,  and  that,  "the 
railroad,  backed  by  four  judges  on  the  bench,  allowed  the  case 
to  come  up  for  final  hearing,"  and  that  the  judgment  was  re- 
versed and  the  cause  not  remanded  for  retrial.  The  article 
then  charges  that  "the  victory  of  the  railroad  has  been  com- 
plete, and  the  corruption  of  the  supreme  court  has  been  thor- 
ough. It  has  reversed  and  stultified  itself  in  this  case  until 
no  sane  man  can  have  any  other  opinion  but  that  the  judges 
who  concurred  in  the  opinion  dismissing  the  Oglesby  case  have 
been  bought  in  the  interest  of  the  railroad.  What  hope  have 
the  ordinary  citizens  of  Missouri  for  justice  and  equitable  laws 
in  bodies  where  such  open  venality  is  practiced?  And  how 
long  will  they  stand  it?  The  corporations  have  long  owned 
the  legislature,  now  they  own  the  supreme  court,  and  the  citi- 
zen who  applies  to  either  for  justice  against  the  corporation 
gets  nothing." 

Thus_^it  will  be  observed  that  this  scandalous  article  makes 
the  following  charges;  1.  It  charges  the  attorney  general  and 
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the  gOTemor  with  faithlessness  in  the  discharge  of  their  duties* 
2.  It  charges  the  legislative  department  with  high  and  grave 
misdemeanors.  3.  It  charges  the  supreme  court  with  having 
^sold  its  soul  to  the  corporations^;  of  being  composed  of  rail* 
road  attorneys;  of  being  guilty  of  corruption;  of  practicing 
open  venality;  of  having  been  **^  '^bought  in  the  inter- 
est of  the  railroad";  and,  like  the  legislature,  of  being 
^owned*'  by  the  railroads.  4.  It  charges  the  Democratie 
nominating  convention  of  1902,  with  having  been  dominated 
by  the  railroads,  and  with  having  nominated  a  candidate  for 
supreme  judge  who  would  favor  the  railroad  in  the  Oglesbj 
case.  In  short,  the  article  attacks  the  honesty,  integrity  and 
purity  of  every  branch  of  the  state  government,  and  of  the 
several  officers,  and  then  attacks  the  Democratic  nominating 
convention  of  1902* 

If  these  charges  are  true,  the  persons  who  are  thus  charged 
should  be  prosecuted  and  removed  from  office.  On  the  other 
hand,  anyone  who  makes  such  charges  should  be  prepared  to 
make  some  sort  of  a  decent  showing  of  flieir  truth. 

Instead  of  standing  ready  to  prove  the  truth  of  the  diargeSp. 
the  defendant,  when  called  into  court,  neither  asserts  the 
truth  of  the  charges,  nor  does  he  accept  the  challenge  of  the 
attorney  general  to  introduce  any  evidence  whatever  of  their 
truth.  On  the  contrary,  one  of  his  counsel  takes  the  verj 
erroneous  position  that  the  burden  of  proof  is  upon  the  in* 
f ormant  to  show  the  falsity  of  the  charges,  and  not  upon  th^ 
defendant  to  prove  the  truth  of  the  charges,  while  his  oth^ 
counsel  expressly  states  that  he  does  not  believe  the  charges 
are  true,  and  does  not  desire  to  introduce  any  evidence  to  show 
that  they  are  true. 

In  other  words,  the  defendant  has  grossly,  indecently  and 
cruelly  villified  and  scandalized  every  department  of  the  gov* 
emment  under  which  he  lives  and  which  affords  him  protec- 
tion for  his  life,  liberty  and  property,  and  when  challenged  to 
make  his  words  good,  he  consummates  his  offending  by  failing 
absolutely  to  produce  one  word  of  testimony  to  show  that  he 
told  the  truth,  and  instead  of  making  the  ''amende  honorable,*^ 
by  withdrawing  the  charges  and  apologizing  like  a  man,  he 
seeks  to  escape  punishment  by  challenging  the  jurisdiction  of 
this  court  to  protect  itself  from  insult  and  to  ■*•  maintain  the 
respect  and  dignity  with  which  the  people  have  invested  it^ 
denies  that  the  facts  charged  are  sufficient  to  constitute  a 
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contempt,  and  raises  other  technical  and  constitutional  qnes- 
tiona. 

Ab  above  stated^  this  is  the  first  case  of  this  kind  that  ha» 
come  before  this  court  It  is  not,  however,  the  first  time  that 
highly  improper  articles  have  been  published  concerning  this 
court  and  other  courts  in  this  state,  but  it  is  the  first  case 
wherein  the  character  and  heinousness  of  the  charges  have 
made  it  absolutely  imperative  upon  this  court  to  take  cogniz* 
ance  of  them. 

It  is  by  no  means,  however,  the  first  case  of  its  kind  that 
has  arisen.  The  books  are  full  of  cases,  both  English  and 
American,  where  other  courts  have  been  similarly  scandalized^ 
and  have  punished  the  villifiers  as  for  a  contempt  of  court 

n. 

IHHSBSNT  POWER  07  OOURTB  07  BEOOBD  TO  PUKI8H  OONTEICPTB. 

The  first  question  raised  by  the  defendant  in  this  ease  is 
as  to  the  power  and  jurisdiction  of  this  court  to  punish  him, 
summarily,  for  a  criminal  contempt 

The  power  to  punish  for  contempt  is  as  old  as  the  law 
itself,  and  has  been  exercised  so  often  that  it  would  take  a 
Tolume  to  refer  to  the  cases.  From  the  earliest  dawn  of  civil* 
ization,  the  power  has  been  conceded  to  exist  It  has  been  ex- 
ercised or  not,  as  a  matter  of  public  policy,  but  its  existence 
has  never  been  denied.  In  England,  it  has  been  exercised 
when  the  contempt  consisted  of  scandalizing  the  sovereign  or 
his  ministers,  the  lawmaking  power,  or  the  courts.  In  the 
American  colonies,  the  same  rule  obtained  and  was  exercised 
quite  frequently.  Since  the  Bevolution,  and  the  adoption  of 
the  constitution  of  the  United  States,  and  the  establishment  of 
this  government  of  the  people,  by  the  people,  and  for  the  people, 
the  English  rule  has  been  modified,  •*•  so  f ar  as  the  executive 
department  and  the  ministers  of  state  are  concerned,  and  in 
some  degree,  so  far  as  the  legislative  department  is  concerned, 
but  has  been  almost  universally  preserved  so  far  as  the  judicial 
department  is  concerned.  For  instance,  in  England,  it  was  an 
offense,  called  sedition,  to  speak  or  writ  against  the  character 
and  constitution  of  the  government,  or  to  seek  to  change  it, 
by  any  means  except  those  prescribed.  There  was  also  an 
offense  known  as  scandalum  magnatum,  which  consisted  of 
scandalizing  the  sovereign,  his  ministers,  members  of  parlia* 
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ment,  the  courts  and  the  judges,  and  certain  other  persons  of 
high  rank. 

It  is  interesting  to  note  the  difference  in  policy  with  refer- 
ence to  the  enforcement  of  the  laws  of  other  ooimtries  in  re- 
spect to  sedition  and  scandalum  magnatum. 

The  first  case  of  which  there  is  a  report  at  hand  was  that 
wherein  Emperor  Augustus  desired  ''to  punish  a  historian  who 
passed  some  stinging  jests  on  him  and  his  family,  hut  Maecenas 
advised  him  that  the  hest  policy  was  to  let  such  things  pass  and 
be  forgotten/*  Other  sovereigns  took  the  same  view.  ''Caesar 
said  that  to  retaliate  was  only  to  contend  with  impudence  and 
put  one's  self  on  the  same  level.  And  even  Tiberius  acted  upon 
the  same  view.  The  Theodosian  Code  also  made  this  the  law, 
and  expressly  declared  that  slanderers  of  majesty  should  be 
unpunished,  for  if  this  proceeded  from  levity,  it  was  to  be 
despised;  if  from  madness,  it  was  to  be  pitied;  and  if  from 
malice,  it  was  to  be  forgiven;  for  all  such  sayings  were  to  be 
regarded  according  to  the  weight  they  bore'* :  Paterson  on  lab- 
eriy  of  the  Press,  Speech,  etc.,  87. 

But  while  such  was  the  policy  of  these  Latin  countries,  ex- 
actly the  converse  has  long  been  the  established  law  among 
English  speaking  peoples.  As  early  as  the  reign  of  Edward  I 
it  was  an  offense  to  publish  false  news  or  tales,  whereby  dis- 
cord might  grow  between  the  king  and  his  people:  3  Edward  I, 
c.  34.  Construing  this  act,  Lord  Ellenborough,  C.  J.,  said: 
"If  a  person  ^^  who  admits  the  wisdom  and  virtues  of  his 
Majesty,  laments  that  in  the  exercise  of  these  he  has  taken  an 
unfortunate  and  erroneous  view  of  the  interests  of  Ins 
dominions,  he  was  not  prepared  to  say  that  this  tends  to  de- 
grade his  Majesty  or  to  alienate  the  affections  of  his  subjects. 
He  was  not  prepared  to  say  this  is  libelous;  but  it  must  be  with 
perfect  decency  and  respect,  and  without  any  imputation  of 
bad  motives.  If  the  writer  were  to  go  one  step  further  and 
say  or  insinuate  that  his  Majesty  acts  from  any  partial  or  cor- 
rupt view,  or  vrith  an  intention  to  favor  or  oppress  any  individ- 
ual or  class  of  men,  then  it  must  have  been  most  libelous. 

In  England,  it  is  an  offense  to  libel  ministers  of  state.  Bolt, 
C.  J.,  in  Tutchin's  Case,  14  St  Tr.  1128,  said  that  "to  assert 
that  corrupt  officers  are  appointed  to  administer  affairs,  is  a 
reflection  on  the  government,  and  tends  to  beget  an  ill-opinion 
of  the  administration  of  the  government.''  Critidama  which 
make  no  fair  allowance  to  those  public  servants  as  being  hon- 
estly desirous  to  do  their  work  well,  and  imputing  corruptioii 
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or  dishonesty,  or  any  other  personal  vice  incompatible  with 
high  sense  of  duty,  are  thus  treated  as  libels. 

In  1804,  one  Cobbett  published  a  letter  in  which  he  spoke 
of  Lord  Hardwicke,  lord  lieutenant  of  Ireland,  and  Lord 
Sedesdale,  lord  chancellor  of  Ireland,  as  ''a  very  eminent 
feheep-feeder  from  Cambridgeshire,  assisted  by  a  very  able  and 
«trong-built  chancery  pleader  from  Lincoln's  Inn."  He  was 
prosecuted  for  libel^  and  Lord  EUenborough  told  the  jury  that 
**if  a  publication  be  calculated  to  alienate  the  affections  of  the 
people,  by  bringing  the  government  into  disesteem,  whether 
the  expedient  be  by  ridicule  or  obloquy,  the  person  so  con- 
ducting himself  is  exposed  to  the  inflictions  of  the  law.  It  is 
a  crime" :  Bex  v.  Corbett,  29  St  Tr.  49. 

In  1786,  the  'TUoming  Herald"  charged  Pitt,  the  prime 
minister,  with  gambling  in  the  funds  and  fraudulently  availing 
himself  of  ofBcial  information  to  make  money  on  the  stock 
exchange.  He  sued  the  publisher  *"  for  libel,  and  Lord 
Mansfield  told  the  jury  to  remember  this  was  '*a  very  serious 
question,  in  which  all  the  public  were  concerned,  namely^ 
whether  there  should  be  any  protection  to  the  reputation  of 
honorable  men  in  public  or  private  life."  The  jury  returned  a 
verdict  for  two  hundred  and  fifty  pounds :  Paterson  on  Liberty 
of  the  Press,  etc.,  96. 

The  offense  of  scandalum  magnatum  has  not  existed  in  this 
country  since  the  Bevolution,  but  everyone,  of  whatever  rank 
or  station  in  life,  stands  upon  the  same  footing  before  the  law, 
and  is  entitled  to  the  same  protection  for  his  life,  his  liberty, 
his  property  and  his  reputation. 

In  the  eye  of  our  constitutions  and  laws,  every  man  is  a 
sovereign,  a  ruler  and  a  freeman,  and  has  equal  rights  with 
every  other  man.  We  have  no  rank  or  station,  except  that  of 
respectability  and  intelligence  as  opposed  to  indecency  and 
ignorance,  and  the  door  to  this  rank  stands  open  to  every  man 
to  freely  enter  and  abide  therein,  if  he  is  qualified,  and  whether 
he  is  qualified  or  not  depends  upon  the  life  and  character  and 
attainments  and  conduct  of  each  person  for  himself.  Every 
man  may  lawfully  do  what  he  will,  so  long  as  it  is  not  malum 
in  se  or  malum  prohibitum  or  does  not  infringe  upon  the 
equally  sacred  rights  of  others.  Every  man  may  speak  or  writo 
what  he  will,  so  long  as  he  tells  the  truth,  but  no  man  has  any 
more  right  to-day  to  bear  false  witness  against  his  neighbor 
than  he  had  in  the  days  of  Moses. 
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During  the  administration  of  the  elder  Adams,  a  sedition  lav 
was  enacted,  making  it  an  offense  to  libel  the  government,  the 
Congress  or  the  President  of  the  United  States,  and  fonr  cases 
were  prosecuted  under  it.  But  its  constitutionality  was  always 
disputed  by  a  large  part  of  the  citizens,  and  its  impolicy  was 
beyond  question.  It  brought  about  the  very  conditions  it  was 
intended  to  repress,  and  was  soon  repealed:  Cooley's  "*  Con- 
stitutional limitations^  6th  ed.,  526;  Odgen  on  libel  and 
Slander,  416. 

The  only  offense  of  this  general  character  which  is  known 
to  our  law  is,  attempts  ^^j  word,  deed  or  writing,  to  promote 
public  disorder  or  to  induce  riot,  rebellion  or  ciyil  war,  which 
acts  are  still  considered  seditions,  and  may,  by  overt  acts  be 
treason'' :  Odgers  on  libel  and  Slander,  419. 

The  parliament  of  England  has,  at  least  since  aa  Mrly  as 
the  reign  of  Bichard  II,  claimed  an  inherent  right  to  punish, 
summarily,  as  for  a  contempt,  any  breach  of  its  privileges,  and 
the  books  are  full  of  cases  wherein  it  exercised  the  power,  ai» 
many  as  thirty  cases  occurring  during  the  seventeenth  century. 
The  parliament  has  always  claimed  and  exercised  the  right  to 
be  the  sole  judge,  without  any  interference  or  review  by  the 
courts,  or  otherwise,  whether  a  contempt  against  its  privileges 
has  been  committed,  and  how  it  shall  be  punished,  and  this 
power  has  been  conceded  to  it:  Paterson  on  liberty  of  the 
Press,  etc,  105  et  seq. ;  Odgers  on  libel  and  Slander,  422. 

So  jealous  and  tenacious  is  parliament  of  its  rights  in  this 
regard,  that  in  1689  it  actually  cited  two  judges  before  it  for 
contempt,  for  entering  a  judgment  against  the  sergeant  of  the 
houae,  based  upon  his  act  in  executing  the  orders  of  the  house. 
And  although  the  judges  insisted  that  their  act  was  only  an 
error  of  judgment,  they  were  adjudged  guilty  of  contempt  of 
the  privileges  of  parliament,  and  were  committed  to  prison  in 
Newgate,  where  they  remained  eight  months:  Paterson's  Liberty 
of  the  Press,  etc.,  201. 

The  Congress  of  the  United  States  and  the  legislatures  of 
the  sevieral  states  have  also  an  inherent  power  to  punish  for 
certain  contempts,  but  this  power  is  not  generally  admitted  to 
be  as  broad  as  that  of  the  parliament  of  England. 

The  courts  of  England  have  uniformly,  from  the  beginnings 
exercised  the  right  to  punish  for  contempt,  '^  and  the  court* 
of  America  have  always  exercised  a  like  power. 

Blackstone,  volume  4,  page  285,  in  treating  of  such  con« 
tempts,  and  the  power  of  the  court  to  punish  therefor,  says: 
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^Some  of  these  contempts  may  arise  in  the  face  of  the  court; 
as  by  mde  and  contomelions  bdiavior;  by  obstinacy,  perverse* 
ness  or  prevarication;  by  breach  of  the  peace,  or  any  willful  dis- 
turbance whatever;  others  in  the  absence  of  the  party;  as  by 
disobeying  or  treating  with  disrespect  the  king's  writ,  or  the 
rules  or  process  of  the  court;  by  perverting  such  writ  or  process 
to  the  purposes  of  private  malice,  extortion,  or  injustice;  by 
speaking  or  writing  contemptuously  of  the  court  or  judges, 
acting  in  {heir  judicial  capacity"  [the  italics  are  superadded 
for  tiie  sake  of  emphasis];  *^j  printing  false  accounts  (or 
even  true  ones  without  proper  permission),  of  causes  then  de- 
pending in  judgment ;  and  by  anything,  in  short,  that  demon- 
strates a  gross  want  of  that  regard  and  respect  which,  when 
once  courts  of  justice  are  deprived  of  their  authority  (so  neces- 
sary for  the  good  order  of  the  kingdom)  is  entirely  lost  among 
the  people.** 

Speaking  to  this  subject,  Paterson  on  Liberty  of  the  Press, 
etc.,  page  121,  aptly  says:  ''Courts  of  law  must,  therefore,  as 
in  the  case  of  parliament,  be  credited  with  sufficient  power  to 
vindicate  and  protect  their  procedure  against  attacks,  for  as 
courts  are  the  appointed  means  of  adjudicating  on  all  disputes, 
and  for  discovering  all  sufficient  materials  to  that  end,  their 
labors  would  be  often  futile,  if  irresponsible  volunteers  in- 
truded crude  opinions  and  speculations,  founded,  as  they  must 
usually  be,  on  defective  data.  The  first  requisite  of  a  court 
of  justice  is  that  its  machinery  be  left  undisturbed;  and  this 
cannot  be  effected  unless  comments  be  all  but  excluded  till  the 
court  has  discharged  its  function.  The  same  power  to  commit 
summarily  for  contempt  all  persons  who  intrude  into  the 
judicial  function,  and  profess  to  have  better  and  superior  means 
of  knowledge,  or  ***  who  suggest  partial  or  corrupt  conduct, 
is  thus  deemed  inherent  in  all  courts  of  record,  though  the  occa- 
sion and  extent  of  this  summary  jurisdiction  have  given  rise  to 
nice  distinctions.  It  is  said  to  be  a  necessary  incident  to 
every  court  of  justice,  whether  of  record  or  not,  to  fine  and  im- 
prison for  a  contempt  acted  in  the  face  of  it.  This  exercise  of 
power  is  as  ancient  as  any  other  part  of  the  common  law.  If 
the  course  of  justice  is  obstructed,  that  obstruction  must  be  vio- 
lently removed.  When  men's  allegiance  to  the  laws  is  fimda- 
mentally  shaken,  this  is  a  dangerous  obstruction.  That  the 
jndges  should  be  credited  with  impartiality  is  absolutely  neces« 
sary.  Therefore,  to  libel  or  slander  the  administration  of  the 
law  by  imputing  misconduct  to  the  judge  or  jury  is  an  indict* 
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able  oflfense.  Judges  are  also  protected  in  other  ways.  To  kill 
a  judge  in  the  performance  of  his  duties  is  no  less  than  high 
treason.  Coke  says  that  to  draw  a  weapon  at  a  judge  sitting 
in  court  was  a  great  misprision,  for  which  the  right  hand  was 
cut  off  and  the  goods  were  forfeited.  To  utter  threats  or  re- 
proaches to  a  judge,  sitting  in  court,  is  always  an  indictable 
misdemeanor.*' 

Rapalje  on  Contempts  starts  his  work  in  section  1,  with 
these  statements:  **It  is  conclusively  settled  by  a  long  line  of 
decisions  that  at  common  law,  all  courts  of  record  have  an  in- 
herent power  to  punish  contempts  committed  in  facie  curiae, 
such  power  being  essential  to  the  very  existence  of  a  court  as 
such,  and  granted  as  a  necessary  incident  in  establishing  a 
tribunal  as  a  court  .  •  .  •  Each  'superior  court'  being  the 
judge  of  its  own  power  to  punish  contemnors,  no  other  court  can 
question  the  existence  of  tiiat  power,  and  the  facts  constituting 
the  contempt  need  not  be  set  out  in  the  record.  This  inherent 
and  necessary  power  can  be  exercised  by  a  'superior  court,'  in* 
dependently  of  statutory  authority,  and  such  court  may  go  be- 
yond the  powers  given  by  statute,  in  order  to  preserve  and  en- 
force its  constitutional  powers,  when  acts  in  contempt  invade 
*^  them.  Indeed,  the  conferment  of  the  power  by  statute 
upon  a  superior  court  of  record,  is  deemed  no  more  than 
declaratory  of  the  common  law." 

In  the  note  to  the  text,  the  author  has  collated  decisions  es- 
tablishing this  to  be  the  law  in  Alabaiha,  Arkansas,  Calif omia^ 
Connecticut,  Florida,  Indiana,  Illinois,  Kansas,  Kentucky, 
Massachusetts,  Maine,  Mississippi,  New  Hampshire,  New  Jer* 
sey,  New  York,  North  Carolina,  Pennsylvania,  South  Carolina, 
Tennessee,  West  Virginia,  and  in  the  United  States  courts,  as 
well  as  in  England. 

In  7  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  30,  the  rule  of  law  is  thus  stated:  'The  rij^t  of 
every  superior  court  of  record  to  punish  for  contempt  of  its 
authority  or  process  is  inherent  from  the  very  nature  of  its 
organization,  and  essential  to  its  existence  and  protection  and 
to  the  due  administration  of  justice."  And  in  the  note  to  the 
text  the  writer,  sets  out  a  multitude  of  cases  from  the  states 
and  jurisdictions  referred  to  by  Bapalje,  and  shows  that  such 
is  also  the  law  in  Colorado,  Georgia,  Michigan,  Nebraska,  Ohio, 
Oklahoma,  South  Dakota,  Vermont  and  Virginia. 

Judge  Cooley  in  his  work  on  Constitutional  Limitations, 
sixth  edition,  page  389,  note  2,  says:  "Cases  of  contempt  were 
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never  triable  by  jury;  and  the  object  of  the  power  would  be 
defeated  in  many  cases  if  they  were.  The  power  to  punish 
contempts  summarily  is  incident  to  courts  of  record.'*  In  sup- 
port of  the  law  as  thus  stated,  the  learned  author  cites  cases 
from  England,  the  United  States  courts,  Maine,  New  York, 
Tennessee,  Illinois,  Arkansas,  Kentucky,  North  Carolina, 
Mississippi,  New  Hampshire,  Connecticut,  Indiana  and  Bhode 
Island. 

Best,  J.,  in  Bex  y.  Davison,  4  Bam.  ft  Aid.  340,  decided  in 
1821,  said:  "From  the  earliest  period  of  our  history,  this  au- 
thority has  been  exercised.  The  year-books  record  instances 
of  such  commitments.'*  All  •*•  the  judges  in  Miller  v.  Knox, 
4  Bing.  N.  C.  574,  said  it  is  ''an  acknowledged  principle  that 
the  power  of  summarily  punishing  for  contempt  has  been  in- 
herent in  all  courts  of  record  from  time  immemorial.'' 

In  fact,  so  well  settled  is  the  law  in  England  in  this  regard 
that  it  is  said  in  3  Encyclopedia  of  the  Laws  of  England,  page 
313 :  "A  court  of  justice,  without  power  to  vindicate  its  own 
dignity,  to  enforce  obedience  to  its  mandates,  to  protect  its 
officers,  to  shield  those  who  are  intrusted  to  its  care>  would  be 
an  anomaly  which  could  not  be  permitted  to  exist  in  any  civil- 
ized commimity Without    such    protection,    coxuis    of 

justice  would  soon  lose  their  hold  upon  public  respect,  and  the 
maintenance  of  law  and  order  would  be  rendered  impossible." 

Blackstone  declares  that:  ''Laws  without  a  competent  author- 
ity to  secure  their  administration  from  disobedience  and  con- 
tempt would  be  vain  and  nugatory.  A  power,  therefore,  in  the 
supreme  courts  of  justice  to  suppress  such  contempts,  by  an 
immediate  attachment  of  the  offender,  results  from  the  first 
principles  of  judicial  establishments,  and  must  be  an  insepara- 
ble attendant  upon  every  superior  tribunal.  Accordingly,  we 
find  it  actually  exercised  as  early  as  the  annals  of  our  law  ex- 
tend" :  4  Blackstone's  Commentaries,  286. 

And  the  law  is  as  firmly  settled  in  America  as  it  is  in  Eng- 
land. 

In  Ex  parte  Eobinson,  19  Wall.  605,  the  supreme  court  of 
the  United  States,  speaking  through  Mr.  Justice  Field,  said: 
'^The  power  to  punish  for  contempts  is  inherent  in  all  courts; 
its  existence  is  essential  to  the  preservation  of  order  in  judicial 
proceedings,  and  to  the  enforcement  of  the  judgments,  orders, 
and  writs  of  courts,  and  consequently  to  the  due  administration 
of  justice.     The  mqpaent  the  courts  of  the  United  States  were 
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called  into  existence  and  invested  with  jurisdiction  oyer  any 
subject^  they  became  possessed  of  this  power*** 

In  Cartwrighf  8  Case,  114  Mass.  238,  Gray,  C.  J.,  **^  afte> 
ward  associate  justice  of  the  supreme  court  of  the  United  States, 
said :  '^The  summary  power  to  commit  and  punish  for  contempti 
tending  to  obstruct  or  degrade  the  administration  of  justice  ii 
inherent  in  courts  of  chancery  and  other  superior  courts  as  es- 
sential to  the  execution  of  their  powers  and  to  the  maintenance 
of  their  authority,  and  is  part  of  the  law  of  the  land,  within 
the  meaning  of  Magna  Charta  and  of  the  twelfth  article  of  our 
Declaration  of  Rights.*' 

In  Watson  y.  Williams,  36  Miss.  341,  Harris,  J.,  said :  'TThc 
power  to  fine  and  imprison  for  contempt,  from  the  earliest  his- 
tory of  jurisprudence,  has  been  regarded  as  a  necessary  incident 
and  attribute  of  a  court,  without  which  it  could  no  more  exist 
than  without  a  judge.  It  is  a  power  inherent  in  all  courts  of 
record,  and  co-existing  with  them  by  the  wise  provisions  of  the 
common  law.  A  court  without  the  power  to  effectually  protect 
itself  against  the  assaults  of  the  lawless,  or  to  enforce  its  orders, 
judgments,  or  decrees  against  recusant  persons  before  it,  would 
be  a  disgrace  to  the  legislation,  and  a  stigma  upon  the  age  that 
invented  ii** 

In  State  v.  Frew,  24  W.  Va.  416,  49  Am.  Bep.  257,  Snyder, 
J.,  said :  ^^It  may  be  stated  as  a  proposition  of  law,  unquestioned 
and  unquestionable,  that  by  the  common  law  of  England,  as 
well  as  by  the  uniform  decisions  of  the  courts  of  this  country, 
courts  have  the  inherent  power  to  punish  for  contempts  in  a 
summary  manner,  and  that  this  power  is  an  essential  element 
and  part  of  the  court  itself  which  cannot  be  taken  away  with* 
out  impairing  the  usefulness  of  the  court,  because  it  is  a  power 
necessary  to  the  exercise  of  all  others.** 

To  the  like  effect  are  the  decisions  in  the  other  states  of  the 
Union  above  referred  to. 

If  each  court  did  not  possess  the  power  to  punish  contempts 
committed  against  itself,  the  jury,  and  its  officers,  summarily, 
it  would  be  easy  for  a  contemner  to  escape  punishment  entirely. 
For  if  the  matter  was  sent  **®  to  anotiier  court  or  left  to  be 
tried  by  a  jury,  the  contennor  could  so  insult  and  abuse  such 
other  court  or  the  jury  as  to  render  it  impossible  for  them  also 
to  try  him,  and  by  thus  renewing  his  offense  to  every  court  he 
was  called  before,  make  it  impossible  to  punish  him  at  alL 
It  is  manifest  that  if  the  jury  is  insulted  and  treated  with  con- 
tempt, the  court  must  protect  them,  for. they  can  render  no 
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judgment  and  are  powerless  to  protect  themselves.  It  would  be 
paradoxical  to  say  the  court  alone  can  punish  a  contempt  of  the 
jury,  but  had  no  power  to  protect  itself  from  contempt. 

Without  further  exemplification^  therefore,  the  law  must  be 
regarded  as  settled,  that  this  court  has  the  inherent  power  and 
jurisdiction  to  punish  contempts  summarily. 

III. 

WHAT   OONTEMPTS   HAY  BE  PUNISHED  SUMMASILY. 

The  next  proposition  in  this  ease  is^  What  character  of  con- 
tempts this  court  hhs  the  inherent  power  to  punish  summarily. 

Contempts  are  classified  as  civil  or  criminal,  and  as  direct 
or  constructiye.  Civil  contempts  are  defined  to  be  such  as  a. 
private  person  is  affected  by;  as,  for  instance,  where  a  party 
refuses  to  obey  a  judgment  or  order  of  court,  which  vrill  Benefit 
such  private  person.  In  such  instance  the  case  is  not  pxmitivc 
but  executive,  and  the  punishment  is  to  commit  the  offender  un- 
til he  complies  with  the  order.  Criminal  contempts  are  all  acts 
committed  against  the  majesty  of  the  law  or  against  the  court 
as  an  agency  of  government,  and  in  which,  therefore,  the  state 
and  the  whole  people  are  concerned.  In  such  instance,  the 
proceeding  is  punitive  and  the  punishment  operates  in  ter- 
rorem^  and  by  that  means  has  a  tendency  to  prevent  the  repeti- 
tion of  the  offense :  Bapalje  on  Contempts,  sec.  21,  adopting  the 
definition  of  Beatty,  J.,  in  Phillips  t.  Welch,  11  Nev.  187. 
See,  also,  7  Am.  ft  Eng.  Ency.  of  Law,  2d  ed.,  28. 

*■•  Direct  contempts  are  generally  those  which  are  com- 
mitted in  the  presence  of  the  court,  while  in  session,  or  so  near 
as  to  interrupt  its  proceedings,  but  also  include  any  improper 
conduct  tending  to  defeat  or  impair  the  administration  of  jus- 
tice; while  constructive  contempts  arise  from  matters  not 
transpiring  in  court,  and  which  tend  to  degrade  or  make  im- 
potent the  authority  of  the  court,  or  in  some  manner  to  im- 
pede or  embarrass  the  administration  of  justice.  The  power 
to  puniah  is  the  same  in  both  cases.  The  difference  is  only  one 
of  procedure.  In  cases  of  direct  contempts,  the  court  acts 
tpontaneously,  ex  mero  motu,  and  commits  the  offender  sum- 
marily. In  cases  of  constructive  contempts,  the  court,  upon  in- 
formation furnished  by  any  citizen,  and  verified  by  a£Sdavit,  or 
exhibited  by  the  attorney  general,  ex  officio,  which  is  supported 
by  his  official  oath,  and  therefore  needs  no  other  verification^ 
Hfr  upon  its  own  information  or  motion,  issues  a  citation  to  the 
•offender  to  show  cause  why  he  should  not  be  punished  for  con- 
st. E«p.,  Vol,  99-41 
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tempt:  4  Blackstone's  Commentaries,  286,  287;  Odgers  on 
libel  and  Slander^  433,  434;  Paterson  on  Liberty  of  the  Pieas, 
eta,  99. 

Lord  Chancellor  Hardwicke,  in  the  case  against  the  printer 
of  the  ''St.  James  Evening  Post/'  2  Atk.  471,  defines  contempt 
of  court  as  follows:  'There  are  three  different  sorts  of  con- 
tempt One  kind  of  contempt  is  scandalizing  the  court  itself. 
There  may  likewise  be  a  contempt  of  this  court,  in  abusing  par- 
ties who  are  concerned  in  cases  here.  There  may  be  also  a  con- 
tempt of  this  court,  in  prejudicing  mankind  against  persons 
before  the  cause  is  heard.  There  cannot  be  anything  of  greater 
consequence  than  to  keep  the  streams  of  justice  dear  and  pure,, 
that  parties  may  proceed  with  safety-  both  to  themselves  and 
their  characters.*' 

It  will  be  observed  that  the  first  kind  of  contempt  spoken  of, 
to  wit^  scandalizing  the  court  itself,  is  a  matter  wherdn  the 
state,  the  people  and  the  court  are  *^  vitally  interested.  It 
is,  therefore,  a  public  matter,  and  hence  is  a  criminal  contempt 
The  other  two  kinds  of  contempts  spoken  of  are  such  as  directly 
affect  a  party  litigant,  and  at  the  same  time  affect  the  public 
generally  only  in  so  far  as  it  is  of  importance  *%>  keep  the 
streams  of  justice  clear  and  pure." 

Blackstone  also  makes  the  same  distinction  and  defines  con- 
tempts, inter  alia,  to  consist  in  "speaking  or  writing  contempt- 
uously of  the  court  or  judges,  acting  in  their  ofiBcial  capacity": 
4  Blackstone's  Commentaries,  286, 

This  distinction  has  been  overruled  in  some  of  the  adjudicated 
rases,  and  hence  the  error  they  have  fallen  into  of  saying  that 
the  contempt  must  relate  to  a  cause  that  is  still  pending,  and  if 
the  cause  is  disposed  of,  that  will  be  no  contempt  which  wonld 
have  been  a  contempt  if  it  had  occurred  while  the  cause  was 
pending. 

The  theory  of  such  cases  is  that  the  act  had  a  tendency  to 
injuriously  affect  the  rights  of  a  party  litigant  in  a  pending  liti- 
gation, or  had  a  tendency  to  embarrass,  although  it  might  not 
actually  influence,  the  court  in  the  determination  of  a  pending^ 
cause. 

It  must  be  obvious  to  the  discriminating  mind  thai  such 
cases  fall  properly  under  the  second  or  third  classes  pointed  oat 
by  Lord  Hardwicke,  supra,  but  that  they  do  not  cover  fbe  whole 
field,  for  there  is  still  the  first  kind  of  a  contempt,  to  wit, 
scandalizing  the  court  itself,  in  which  the  public  is  primarily 
interested,  and  as  to  which  the  injury  is  just  as  great  whether  it 
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referred  to  a  particular  pending  case,  or  only  to  the  court  as  an 
instnunentalitj  of  goyemment. 

This  is  illustrated  by  the  adjudicated  cases.  In  the  case  of 
In  re  Charlton,  2  Mylne  ft  C.  316,  decided  in  1836,  in  Macgill's 
Case,  2  Fowl  Ex.  Pr.  404 ,  and  in  In  re  Wallace,  L.  E.  1  P.  C. 
288,  1  Privy  App.  283,  it  was  held  to  be  a  direct  contempt  of 
eoort  to  send  libelous,  scandalous  or  threatening  letters  to  a 
court  or  a  judge. 

Charlton's  case,  supra,  is  one  of  the  most  celebrated  ^^  of 
its  kind.  Lord  Cott^am,  lord  chancellor,  said :  *T.t  is  a  con- 
tempt of  the  highest  order;  and  although  such  a  foolish  at- 
tempt as  this  cannot  be  supposed  to  have  any  effect,  it  is  obnous 
that  if  such  cases  were  not  punished,  the  most  serious  conse- 
quence might  follow.  If  I  consulted  my  own  personal  feelings 
upon  the  subject,  I  should  pass  by  these  letters  as  a  foolish  at* 
tempt  at  undue  influence ;  but  if  I  were  to  adopt  that  course,  I 
should  consider  myself  guilty  of  a  very  great  dereliction  of  my 
high  du^:  Charlton's  Case,  2  Mylne  ft  C.  342. 

The  limits  of  this  opinion  preclude  any  extensiye  reyiew  of 
the  cases  wherein  attorneys,  citizens  and  newspaper  editors  have 
been  punished  summarily,  as  for  a  criminal  contempt  for  scan- 
dalizing the  court  or  a  judge.  The  following  are  only  a  few 
of  inch  cases:  Wraynham  was  convicted  of  saying  of  Lord 
Baoon  that  he  had  done  unjustly  and  was  worse  than  a  mur- 
derer: 2  Si  Tr.  1071.  For  saying  to  Judge  Hutton,  '1  accuse 
you  of  high  treason,'^  Harrison  was  fined  five  thousand  pounds, 
and  sent  to  prison,  and  in  addition,  the  judge  recovered  ten 
thousand  pounds  damages:  Bex  v.  Harrison,  3  Si  Tr.  1375. 
Lord  George  Gordon  was  convicted  and  punished  for  publish-- 
ing  a  libel  on  the  judges,  in  which  he  said:  '^ow  long  shall 
these  whited  walls  of  counsel  command  us  to  be  hanged  contrary 
to  law  P  They  make  long  charges  to  the  juries  with  a  show  of 
justice,  and  religion.  They  shed  our  innocent  blood  for  ex« 
piable  trespasses.'' 

In  Begina  v.  Skipworth,  12  Cox  G.  G.  871,  decided  in  1873, 
De  Castro  had  been  the  claimant  of  the  Tichbome  estates,  had 
been  nonsuited,  and  was  committed  for  trial  upon  a  charge  of 
perjury.  He  and  Skipworth  held  meetings  in  various  parts  of 
the  oountry  to  excite  sympathy  for  his  cause  and  to  eellect  funds 
for  his  defense.  At  a  meeting  in  Brighton,  Skipworth  pre* 
sided,  and  in  his  speech,  he  impugned  *"  the  honesty  and  im** 
partiality  of  Lord  Chief  Justice  Cockbum,  the  judge  who  was 
to  preside  at  the  trial  of  his  friend  De  Castro  for  perjury^ 
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Some  one  hissed,  and  he  replied,  'TTes,  sir,  you  may  hiss,  but  I 
hiss  at  the  lord  chief  justice/'  De  Castro  also  spoke,  and 
charged  the  lord  chief  justice  with  having  denounced  him  as  d 
rank  impostor  and  therefore  of  being  too  prejudiced  to  try  hia 
case.  They  were  cited  for  contempt,  and  each  fined  fiv^  him- 
dred  pounds,  and  sent  to  prison  for  three  months. 

In  Eex  ▼.  Almon,  Wihn.  243,  8  St  Tr.  63,  it  was  held  to  be 
a  contempt  of  court  and  a  libel,  punishable  by  attachment,  to 
publish  a  pamphlet  asserting  that  judges  haye  no  power  to  issue 
an  attachment  for  libels  upon  themselves,  and  denying  that 
reflections  upon  individual  judges  are  contempts  of  court  at  all. 

In  Ex  parte  Turner,  3  Mont.  D.  &  De  G.  623,  a  solicitor  for 
the  defeated  party,  after  the  case  was  over,  published  a  pam- 
phlet in  which  he  pronounced  the  judgment,  ''an  elaborate  pro- 
duction, wholly  beside  the  merits  of  the  case,"  and  employed 
other  flippant  and  contumacious  observations.  He  was  held 
guilty  of  contempt. 

Other  cases  which  hold  the  same  doctrine  will  be  referred 
to  hereinafter,  in  connection  with  the  right  of  trial  by  jury  in 
contempt  cases,  and  the  liberty  of  the  press^  because  they  also 
bear  upon  those  questions. 

These  considerations  result  in  holding  that  this  court  has 
jurisdiction  to  pimish,  summarily,  civil  as  well  as  criminal  con- 
tempts, and  that  this  power  is  the  same  whether  the  contempt 
be  direct  or  constructive^  there  being  only  a  difference  of  pro- 
cedure in  the  two  cases. 

The  contempt  in  this  case  is  both  criminal  and  civil.  It  is 
criminal  because  it  scandalizes  the  court  itself,  and,  therefore, 
it  is  a  matter  of  public  concern;  and  it  is  civil  because  it  abuses 
parties  to  a  cause  that  ^^  is  still  pending  in  this  court,  and  be- 
cause it  seeks  to  prejudice  mankind  against  parties  to  such 
pending  litigation.  It  is  also  a  libel  upon  a  majority  of  the 
individuals  composing  the  court,  for  which  such  individuals 
have  a  private  right  of  action.  Such  judges,  as  individuals, 
may  choose  to  treat  the  article  with  contempt,  as  Lord  Chan- 
eellor  Cottenham  did  in  Charlton's  Case,  2  Mylne  &  C.  342, 
and  as  the  judges  of  the  Colorado  court  did  in  Cooper  v.  Peo- 
ple, 13  Colo.  337,  373,  22  Pac.  800.  But,  because,  as  the  su- 
preme court  of  Colorado  said  in  the  Cooper  case,  supra :  'They 
are  the  people's  courts,  and  cont^nptuous  conduct  toward  the 
judges  in  the  discharge  of  their  official  duties,  tending  to  defeat 
flie  due  administratioiL  of   justice,  is   more  than   an  offense 
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against  the  person  of  the  judge — ^it  is  an  offense  against 
the  people's  court,  the  dignity  of  which  the  judge  should 
protect,  however  willing  he  may  he  to  forego  the  private 
injur/';  and  because,  as  Lord  Chancellor  Cottenham  said  in 
Charlton's  case,  supra:  *'It  is  obvious  that  if  such  cases  were 
not  punished,  the  most  serious  consequences  might  follow,'' 
and  because  of  the  contemner  was  allowed  to  escape  punish- 
ment, the  people  would  have  just  cause  to  complain  of  the 
judges  of  ttiis  court  for  not  enforcing  proper  respect  for  this 
instrument  established  by  the  people  for  the  administration  of 
justice,  this  court  felt  constrained  to  take  notice  of  the  con* 
tempt  in  this  case. 

The  ill-disguised  effort  of  the  contemnor  to  make  a  political 
issue  of  the  matter  is  not  a  proper  subject  for  the  court  to  deal 
with — ^the  law-abiding,  intelligent  and  patriotic  people  of  this 
state  will  effectually  settle  that  matter,  if  they  are  given  an  op- 
portunity to  deal  with  it 

IV. 


POWBl  OV  THS  LB0I8LATUBS  TO  ABRn>OB  THE  INHEBENT  POWBl 

OF  THE  OOURT  TO  PUNISH  CONTEMPT. 

The  defendant  further  invokes  section  1616  of  the  Revised 
Statutes  of  1899,  and  claims  that  under  this  section  this  court 
has  no  power  to  punish  this  contempt,  because  it  does  not  fall 
under  any  of  the  offenses  which  courts  are  authorized  by  that 
section  to  punish  as  contempts.  The  section  rdied  on  is  as 
follows: 

''Sec.  1616.  May  Punish  Contempts. — ^Every  court  of  record 
shall  have  power  to  punish  as  for  a  criminal  contempt,  persons 
guilty  of  the  following  acts,  and  no  other:  1.  Disorderly,  con- 
temptuous or  insolent  behavior  committed  during  its  sitting,  in 
immediate  view  and  presence,  and  directly  tending  to  interrupt 
its  proceedings,  or  to  impair  the  respect  due  to  its  authority; 
2.  Any  breach  of  the  peace,  noise  or  other  disturbance,  directly 
tending  to  interrupt  its  proceedings ;  3.  Willful  disobedience  of 
any  process  or  order  lawfully  issued  or  made  by  it;  4.  Resist- 
ance willfully  offered  by  any  person  to  the  lawful  order  or  pro- 
cess of  the  court;  6.  The  contumacious  and  unlawful  refusal  of 
any  person  to  be  sworn  as  a  witness,  or  when  so  sworn,  the  like 
fefnsal  to  answer  any  legal  or  proper  interrogatory." 

If  the  legislature  had  power  to  abridge  or  impair  the  power 
ef  this  court  to  punish  for  contempt,  then  the  defendant  in  this 
oould  not  be  held  liable.    But  if  the  legislature  had  no 
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such  power,  then  fhe  section  of  the  statutes  quoted  is  unconsti- 
tutional  and  not  binding  upon  the  court 

It  has  already  been  pointed  out  in  paragraph  II  of  this  opin- 
ion, that  the  power  of  this  court  to  punish  contempts  is  in* 
herent,  and  that  statutes  which  attempt  to  confer  such  power 
have  always  been  treated  as  conferring  no  new  power,  but  as 
limply  declaratory  of  the  '^  common-law  power  that  already 
belonged  to  every  court  of  record. 

The  law  is  well  settled,  both  in  England  and  America,  ttiat 
the  legislature  has  no  power  to  take  away,  abridge,  impair, 
limit^  or  regulate  the  power  of  courts  of  record  to  punish  for 
contempts:  Bapalje  on  Contempts,  sec.  11;  7  Am.  ft  Eng. 
Ency.  of  Law,  2d  ed.,  33 ;  Arnold  y.  Commonwealth,  80  Ky.  300, 
44  Am.  Bep.  480 ;  'Middlebrook  ▼.  State,  43  Conn.  257,  21  Am. 
Rep.  650 ;  State  v.  Morrill,  16  Ark.  384 ;  People  v.  Wilson,  64 
111.  195, 16  Am.  Bep.  528;  Ex  parte  Robinson,  19  Wall.  (U.  S.) 
606;  Worland  v.  State,  82  Ind.  49;  Cheadle  v.  State,  110  Ind. 
801,  69  Am.  Rep.  199,  11  N.  E.  426;  Holman  v.  State,  105 
Ind.  613,  5  N.  E.  556 ;  Matter  of  Shortridge,  99  CaL  626,  37 
Am.  St.  Rep.  78,  34  Pac.  227;  People  v.  Stapleton,  18  Colo. 
668,  33  Pac.  167;  In  re  Chadwick,  109  Mich.  688,  67  N.  W. 
1071;  Hawes  v.  State,  46  Neb.  149,  64  N.  W.  699;  Hale  ▼. 
States  66  Ohio  St  210,  60  Am.  St.  Rep.  691,  46  N.  E.  199. 

In  Wyatt  ▼.  People,  17  Colo.  261,  28  Pac.  964,  the  court  said : 
^Though  the  legislature  cannot  take  away  from  the  courts 
created  by  the  constitution  the  power  to  punish  contempts, 
reasonable  regulations  by  that  body  touching  the  exercise  of 
this  power  will  be  regarded.''  But  this,  it  must  be  observed, 
leaves  it  to  the  courts  to  decide  whether  or  not  the  regulations 
that  may  be  prescribed  are  reasonable  and  also  proceed  upon 
lines  of  comity  between  the  courts  and  the  legislature,  and 
not  upon  any  recognition  of  the  absolute  right  of  fhe  legisla^ 
ture  to  enact  such  regulations.  In  addition  to  this,  it  is  now 
well-settled  law  in  this,  as  well  as  in  other  states,  that  the 
courts  have  nothing  to  do  with  the  policy  or  reasonableness  of 
a  law,  those  being  legislative  and  not  judicial  questions.  So 
that,  if  it  be  conceded  that  the  legislature  had  any  power  to 
regulate  the  exercise  of  the  inherent  power  of  the  court  to 
punish  contempts,  the  court  could  not  refuse  to  obey  the  law, 
because  it  deemed  the  regulations  unreasonable.  However  it 
is  a  contradiction  of  terms  to  say  the  power  to  punish  ig  in« 
herent^  but  that  the  legislature  may  regulate  the  exercise.    As 
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the  supreme  court  of  the  United  *^  StateB  said  in  Gibbons  y. 
Ogden,  9  Wheat.  1,  the  power  to  ''regulate*'  includes  the  power 
to  say  in  what  cases  the  right  shall  be  exercised. 

It  is  worthy  of  observation  that  in  only  the  states  of  Georgia 
and  Louisiana  is  power  given  by  the  constitution  of  the  state 
to  the  l^iislature  to  limit  the  power  of  the  court  to  punish  for 
•contempt  In  all  the  other  states  the  better  opinion  is,  that 
where  the  court  is  a  creature  of  the  constitution,  the  inherent 
power  to  punish  contempt  cannot  be  shorn,  abridged,  limited 
or  regulated. 

ThiB  is  the  only  logical  view  to  take;  because  by  the  consti- 
tution (article  3),  the  powers  of  government  are  distributed 
betweoi  the  legislative,  executive  and  judicial  departments, 
and  it  is  further  expressly  provided  that,  ''No  person,  or  col- 
lection of  persons,  charged  with  the  exercise  of  powers  properly 
1>elonging  to  one  of  these  departments  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  except  in  the  in- 
stances in  this  constitution  expressly  directed  or  permitted." 
And  nowhere  in  the  constitution  is  the  legislature  given  any 
power  to  meddle  with  the  inherent  powers  of  the  courts. 

It  was  upon  the  faith  of  this  provision  of  the  constitution 
that  this  court  refused  to  interfere  with  the  prerogatives  of  the 
governor  in  the  discharge  of  his  duties,  in  the  case  of  State  v. 
Stone,  120  Mo.  428,  41  Am.  St.  Bep.  705,  26  S.  W.  376,  and 
likewise  refused  to  interfere  with  the  inherent  powers  of  the 
legislature  in  State  ▼.  Bolte,  151  Mo.  362,  74  Am.  St.  Bep. 
537,  52  S.  W.  262. 

In  its  dealings  with  the  powers  and  acts  of  the  co-ordinate 
branches  of  government,  this  court  has  scrupulously  refrained 
from  interfering,  and  has  accorded  to  such  co-ordinate  branches 
'the  fullest  measure  of  respect,  and  upon  the  same  principle 
this  court  will  not  tolerate  any  interference  by  a  co-ordinate 
1)ranch  of  the  government,  or  by  anyone  else,  with  the  powers 
and  duties  and  prerogatives  and  dignity  of  this  court.  The 
•■^  people  of  this  state  conferred  those  powers,  in  trust  for 
themselves  upon  this  court,  and  this  court  will  sacredly  and 
fearlessly  guard  and  protect  them  until  the  people  discharge 
the  trust  and  give  the  powers  to  some  other  tribunal,  if  they 
€hould  ever  be  minded  so  to  do. 

It  is  also  well-settled  law  that  the  court  alone  in  which  a 
contempt  is  committed,  or  whose  authority  is  defied,  has  power 
to  punikh  it  or  to  entertain  proceedings  to  that  end.    No  other 
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court  has  any  jurisdiction  or  power  in  such  cases:  Bapalje  on 
Contempts,  sec.  13;  7  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  34,. 
and  cases  cited  in  note  1,  and  from  which  it  appears  that  thii^ 
is  the  rule  laid  down  hy  the  United  States  courts,  and  by  the 
courts  of  Alabama,  California,  Colorado.  Florida,  Illinois 
Iowa,  Kentucky,  Louisiana,  Mississippi,  Nevada,  New  Hamp- 
shire, Tennessee,  Texas,  Utah  and  Vermont. 

Paterson  on  Liberty  of  the  Press,  etc.  121,  says  this  power 
must  be  accorded  to  all  courts,  just  as  it  is  possessed  by  par- 
liament 

The  law  now  known  as  section  1616  of  the  Revised  Statutesi- 
1899,  has  been  on  the  statute  books,  in  substantially  the  same 
form,  ever  since  1845:  Bev.  Stats.  1845,  p.  338,  sec  61.  Tt 
was  referred  to  by  this  court  in  Harrison  v.  State,  10  Mo.  688, 
but  its  constitutionality  was  not  called  in  question^  or  discussed 
or  decided. 

The  same  law  (then  known  as  Bev.  Stats.  1855,  sec  65, 
p.  542)  was  referred  to  by  this  court  in  Matter  of  Greene 
Counl7  y.  Bose,  38  Mo.  390,  where  it  was  said:  ''When  the- 
contempt  is  committed  in  the  immediate  view  and  piesenoe- 
of  the  court,  it  may  be  pimished  summarily;  in.  all  other  cases,. 
the  party  charged  must  be  notified  of  the  accusation,  and  have- 
a  reasonable  time  to  make  his  defense.''  But  the  power  of  the^ 
legislature  to  enact  the  law  was  not  raised  or  decided. 

The  same  law  (then  known  as  Bev.  Stats.  1879,  see.  1055),. 
was  referred  to  in  Ex  parte  Crenshaw,  80  Mo.  450,  and  the  court 
was  unanimous  in  holding  that  it  did  not  ^^  have  the  effect 
of  taking  away  the  power  of  courts  to  punish  other  kinds  or 
contempts.  The  constitutionality  of  the  law  was  not  considered 
by  the  majority  of  the  court,  but  Sherwood,  J.,  concurred  in  the* 
judgment,  holding  the  statute  ^^to  be  unconstitutional,  as  an 
invasion  by  the  legislature  of  the  domain  of  the  judiciary." 

It  follows  that  the  legislature  exceeded  its  powers  when  it- 
enacted  section  1616  of  the  Bevised  Statutes  of  1899,  and  that 
this  court  has  an  inherent  and  constitutional  right  to  punisb- 
cont.Gmpt  summarily,  which  cannot  be  taken  away,  abridged,, 
limited  or  regulated  by  the  legislature. 

For  the  manner  in  which  this  power  may  be  executed,  thia- 
court  is  answerable  alone  to  the  sovereign  people  of  this  state,, 
and  to  their  judgment  and  wishes,  legally  expressed,  it  has- 
always  given  cheerful  and  respectful  obedience  and  it  stands- 
xeady  to  do  so  now  and  at  all  times. 
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V. 

BIGHT  OP  TRIAL  BY  JURY  IK  CONTEMPT  CA8E8. 

The  defendant  invokes  the  protection  of  section  28  of  article 
t  of  the  constitution,  which  provides  that:  'The  right  of  trial 
by  Jtury,  as  heretofore  enjoyed,  shall  remain  inviolate/'  and 
demands  a  trial  by  jury  in  this  case,  and  incidentally  arguea^ 
that  it  is  not  seemly  or  fair  that  he  should  be  tried  for  contempt 
by  judges  of  the  court  that  he  has  scandalized. 

The  judges  of  this  court  would  have  gladly  sent  this  matter 
to  aome  other  court  for  trial,  and  by  a  jury,  too,  if  such  a  course 
had  any  precedent  or  justification  in  law.  But  as  such  a  course 
would  have  been  illegal  and  a  shirking  of  their  imperative  ob» 
ligationa  under  the  law,  they  had  no  option  but  to  deny  the 
request,  and  to  execute  the  law. 

Attention  has  already  been  called  to  the  law,  as  laid  down 
by  Judge  Cooley  in  his  work  on  Constitutional  **•  Limita- 
tions, sixth  edition,  page  889,  note  2,  wherein  he  says:  ''Cases 
of  contempt  of  court  were  never  triable  by  jury ;  and  the  object 
of  the  power  would  be  defeated  in  many  cases  if  they  were.'*' 
Cases  from  England,  Pennsylvania,  Maine,  New  York,  Ten- 
nessee, Illinois,  Arkansas,  Kentucky,  North  Carolina,  Mis- 
sissippi, New  Hampshire,  Connecticut,  and  Rhode  Island,  are 
cited  by  the  learned  author,  in  support  of  the  rule. 

Bapalje  on  Contempts,  section  10,  says:  "It  has  been  held 
that  tiie  provision  in  tiie  constitution  of  the  United  States  that 
the  trial  of  aU  crimes  shall  be  by  jury  does  not  take  away  the 
right  of  courts  to  punish  contempts  in  a  summary  manner. 
The  provision  is  to  be  construed  to  relate  only  to  those  crimes 
which,  by  our  former  laws  and  customs,  had  been  tried  by  a 
jury.'* 

The  author  cites  in  support  of  the  text  the  cases  of  HolRngs- 
worth  V.  Duane,  Wall.  C.  C.  77,  Fed.  Cas.  No.  6616;  Ex  parte 
Grace,  12  Iowa,  208,  79  Am.  Dec.  629,  and  State  v.  Doty^ 
32  N.  J.  L.  403,  90  Am.  Dec.  671. 

In  the  case  last  cited,  the  supreme  court  of  New  Jersey  held 
that  the  constitutional  right  of  trial  by  jury  was  not  infringed 
by  the  infliction  of  summary  punishment  for  contempt  of  court. 
In  that  case  the  contempt  consisted  of  improper  conduct  toward 
a  juror,  not  in  the  presence  of  the  court. 

Bapalje  on  Contempts,  section  112,  says:  "In  nearly  all  of 
the  states^  as  well  as  under  the  practice  of  the  federal  courts, 
the  common-law  rule  denying  to  one  accused  of  contempt  the 
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right  of  trial  by  jury  is  still  in  force,  the  courts  holding  that 
the  varions  constitutional  goaranties  of  this  ri|^t  have  no  ap- 
plication to  these  proceedings." 

In  4  Encyclopedia  of  Pleading  and  Practice,  page  789,  the 
mle  of  law  is  thus  aptly  stated:  '^Although  the  qneetion  de- 
terminable in  proceedings  to  redress  contempts  is  one  of  fact 
and  not  of  law,  yet,  the  offense  itself  being  one  against  the 
court  and  the  majesty  of  the  law,  neither  at  common  law  was 
there  any  right  to  a  jury  trial  (Wells  v.  Caldwell,  1  A.  K. 
Marsh.  (Ky.)  441;  Eilenbecker  ▼.  District  •*•  Court,  134  TJ. 
S.  31,  10  Sup.  Ct  Sep.  424),  nor,  according  to  the  current 
weight  of  modem  authority,  except  so  far  as  the  rule  has  been 
modified  by  local  statutes**  [the  author  evidently  means  con- 
stitutions, for  the  statutes  could  not  confer  a  right  of  trial  by 
jury  which  the  constitution  did  not  permit]  ''does  any  such 
right  inure  to  the  benefit  of  the  oontemnor."  The  author  cites 
in  support  of  the  text  the  following  cases:  Neel  y.  State,  9 
Ark.  259,  50  Am.  Dec.  209;  Huntington  ▼.  McMahon,  48 
Conn.  174;  Ex  parte  Grace,  12  Iowa,  208,  79  Am.  Dec  529; 
McDonnell  ▼.  Henderson,  74  Iowa,  619,  38  N.  W.  512;  State 
V.  Durein,  46  Kan.  695,  27  Pac.  148 ;  Hart  ▼.  Eobinett,  5  Mo. 
11;  Gandy  ▼.  State,  13  Neb.  445,  14  N.  W.  142;  Ludden  v. 
State,  31  Neb.  429,  48  N.  W.  69 ;  State  v.  Matthews;  37  N.  H. 
450;  Bates*  Case,  55  N.  H.  325;  Burke  v.  Territory  (1894),  2 
Okla.  499,  37  Pac.  829;  Crow  v.  State,  24  Tex.  12;  King  ▼. 
Ohio  B.  E.  Co.,  7  Bisa.  529,  Fed.  Cas.  No.  7800. 

The  author  further  adds,  at  the  same  page :  '^And  it  is  held 
that  the  fact  that  there  is  no  right  to  a  jury  trial  does  not 
violate  the  constitutional  provisions  which  guarantee  the  same'* 
— citing  in  support  thereof,  State  v.  Mitchell,  3  S.  Dak.  223, 
52  N.  W.  1062;  State  v.  Becht,  23  Minn.  411,  and  Mander- 
echied  v.  District  Court,  69  Iowa  240,  28  N.  W.  551. 

The  case  of  Hart  v.  Eobinett,  5  Mo.  11,  cited,  was  a  rule  on 
a  constable  to  show  cause  why  he  had  not  returned  an  execu- 
tion within  the  time  required  by  law.  The  trial  court  submitted 
the  matter  to  the  determination  of  a  jury.  This  court  held  that 
this  was  error,  saying:  ^'The  cause  was  matter  to  be  shown  to 
the  court,  and  not  matter  to  be  found  by  a  jury.  The  proceed- 
ing was  in  the  nature  of  a  proceeding  for  a  contempt,  and  was 
a  matter  to  be  inquired  into  and  adjudicated  by  the  court** 

In  Eegina  v.  Slripworth,  12  Cox  C.  C.  371,  already  referred 
to,  De  Castro  demanded  a  trial  by  jury,  llie  following  col- 
loquy  took  place  between  him  and  Blackbum,  J.    De  Castro 
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said:  '?  am  not  aware  that  I  have  committed  any  contempt, 
and  if  I  have  done  so,  it  was  not  my  intention;  but  I  submit 
that  •**  the  charge  ought  to  be  tried  by  a  jury;  before  them, 
I  could  prove  what  I  have  stated  to  be  true/'  Blackburn  in« 
timated  that  in  a  proceeding  for  contempt  the  matter  was  to  be 
tried  by  the  court  De  Castro:  '^Then,  you  decide  that  you  are 
to  try  it  yourselyes  ?^  Blackburn,  J. :  **Such  is  the  course/'  De 
Castro:  '^ut,  you  see,  I  am  charged  with  contempt  in  com- 
plaining of  the  lord  chief  justice,  and  you  are  his  colleagues. 
It  is  not  fair  that  you  should  try  it  without  a  jury.''  Black- 
bum,  J.:  'To  use  any  argument  upon  that  point  would  be 
wiQiout  avaiL  It  has  long  been  settled  that  an  attempt  to  in- 
terfere with  the  course  of  justice  is  a  contempt  of  court  It 
is  too  late  to  dispute  that"  Accordingly,  a  jury  trial  was  de- 
nied him. 

In  Bespublica  y.  Oswald,  1  Dall.  (IT.  S.)  819,  the  defendant 
MM  publisher  of  the  ^'Independent  Gazetteer,"  published  an 
address  to  the  public  concerning  a  proceeding,  then  pending  in 
court,  wherein  he  was  a  party,  which  tended  to  prejudice  the 
public  with  reference  to  the  merits  of  such  pending  litigation. 
He  was  cited  for  contempt.  It  was  insisted  that  the  constitu- 
tion of  Pennsylvania  guaranteed  him  a  trial  by  jury,  and  hence 
the  court  could  not  itself  try  the  case.  The  supreme  court  of 
the  state,  however,  speaking  through  McEean,  0.  J.,  said:  ''It 
is  certain  that  the  proceeding  by  attachment  is  as  old  as  the 
law  itself,  and  no  act  of  the  legislature,  or  section  of  the  con- 
stitutiony  has  interposed  to  alter  or  suspend  it  Besides  the 
sections  which  have  been  already  read  from  the  constitution, 
there  is  another  section  which  declares  that  'trials  by  jury  shall 
be  MM  heretofore,'  and  surely  it  cannot  be  contended  that  the 
offense  with  which  the  defendant  is  now  charged  was  hereto- 
fore tried  by  that  tribunal.  If  a  man  commits  an  outrage  in 
the  face  of  the  court  what  is  there  to  be  tried  ?  What  further 
evidence  can  be  necessary  to  convict  him  of  the  offense  than 
the  actual  view  of  the  judges?  A  man  has  been  compelled  to 
enter  into  *^  security  for  his  good  behavior,  for  giving  the 
lie  in  the  presence  of  the  judges  in  Westminster  Hall.  On  the 
present  occasion,  is  not  the  proofs  from  the  inspection  of  the 
paper,  as  full  and  satisfactory  as  any  that  can  be  offered?  And 
whether  the  publication  amounts  to  a  contempt,  or  not,  is  a 
point  of  law,  which,  after  all,  it  is  the  province  of  the  judges, 
and  not  of  tiie  jury,  to  determine.  Being  a  contempt,  if  it  is 
not  punished  immediately,  how  shall  the  mischief  be  corrected? 
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Leave  it  to  the  cuBtomary  forms  of  a  trial  by  jory^  and  the 
cause  may  be  continued  long  in  suspense,  while  the  party  per- 
severes in  hifl  misconduct.  The  injurious  consequences  might 
then  be  justly  imputed  to  the  court,  for  refusing  to  exercise 
their  legal  power  in  preventing  them.  For  these  reasons,  we 
have  no  doubt  of  the  competency  of  our  jurisdiction;  and  we 
think  that  justice  and  propriety  call  upon  us  to  proceed  by 
attachment/'  Accordingly,  the  defendant  was  denied  a  trial 
by  jury,  and  was  fined  one  hundred  dollars  and  sent  to  prison 
for  thirty  days.  This  case  will  be  again  referred  to  in  connec- 
tion  with  the  discussion  of  the  liberty  of  the  press. 

The  right  of  trial  by  jury  in  contempt  cases  never  existed 
at  common  law,  and  was  wholly  unknown  to  the  laws  of  Mis- 
souri at  the  time  of  the  adoption  of  the  constitution  of  1820^ 
1865,  and  1875.  The  guaranty  of  the  constitution  of  1875, 
therefore,  that:  'TThe  right  of  trial  by  jury,  as  heretofore  en- 
joyed, shall  remain  inviolate,''  was  not  intended  to  confer  such 
a  right  in  contempt  cases,  for  such  a  right  had  never  been 
•Tieretofore  enjoyed,**  either  in  this  state  or  in  England.  There 
is  therefore  no  merit  in  the  demand  of  the  defendant  in  thii» 
case  for  a  trial  by  jury. 

But  even  if  all  this  was  not  true,  what  is  the  attitude  of  the 
defendant  in  this  case,  and  what  issues  of  fact  has  he  raised 
that  a  jury  could  pass  on?  The  return  made  by  the  defendant 
raises  absolutely  no  issue  of  fact  whatever.  It  admits  that  the 
defendant  is  the  publisher  of  the  paper  and  that  he  published 
the  •*•  article.  A  -verdict  of  a  jury  could  not  settie  those  facta 
any  more  conclusively  than  the  defendant  himself  has  done 
by  his  admission.  The  return  does  not  dare  to  say  that  the 
charges  made  are  true.  Neither  does  it  plead  any  facts  in  miti- 
gation. What  issue  of  fact  is  there  then  for  a  jury  to  pass  on  ? 
Positively  none.  The  return  raises  only  questions  of  law,  and  if 
the  case  was  one  wherein  a  jury  could  be  impaneled,  the  court 
would  be  compelled,  under  this  state  of  the  pleadings,  to  direct 
a  verdict,  for  after  the  court  had  decided  the  questions  of  law,, 
the  case  would  be  decided,  and  there  would  be  no  function  for 
the  jury  to  perform. 

These  considerations  are  recorded  here,  not  because  there  is 
a  particle  of  doubt  in  the  mind  of  the  court  that  the  defendant 
is  not  entitled  to  a  trial  by  jury,  but  simply  for  the  purpose  of 
showing  that  even  if  the  defendant  was  entitled  to  such  a  trials 
it  would  do  him  no  good  in  this  case,  and  the  result  would 
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necessarily  be  the  same.    It  mxiBt  be  remembered  that  this  is 
a  case  of  contempt  and  not  one  of  libeL 

In  libel  cases,  the  jury,  under  the  direction  of  the  court>  de« 
termines  the  law  as  well  as  the  fact:  Heller  ▼•  Pulitzer  Pub. 
€o.,  158  Mo.  205,  54  S.  W.  457.  In  contempt  cases,  the  whole 
matter  is  for  the  determination  of  the  court:  6  Am.  &  Eng, 
Bncy.  of  Law,  2d  ed.,  978,  and  cases  cited  in  note  1* 

VL 

DUB  PR00B88  OF  LAW. 

The  defendant  also  invokes  the  protection  of  section  30  of 
article  2  of  the  constitution,  which  provides  **that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  pro- 
'Oess  of  law.** 

The  defendant  has  been  accorded  the  full  benefit  of  this  wise 
provision  of  the  organic  law.  He  has  been  regularly  charged, 
brought  into  court,  has  appeared  in  person,  and  by  counsel,  has 
pleaded,  and  has  had  a  trial  ^^  according  to  the  practice  in 
such  cases.  He  has  had  his  day  in  court,  and,  therefore,  he  has 
had  the  benefit  of  due  process  of  law:  Cooky's  Constitutional 
Limitations,  6th  ed.,  431. 

This  also  disposes  of  the  claim  that  the  defendant  has  been 
deprived,  in  some  way,  of  the  benefit  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States:  Dartmouth 
College  V.  Woodward,  4  Wheat.  519;  Andrus  v.  Fidelity  etc. 
Ins.  Co^  168  Mo.  162,  67  S.  W.  68L 

VIL 

LIBEBTY  OF  THB  PBESS. 

The  defendant  invokes  section  14  of  article  2  of  the  consti- 
tution which  is  as  follows:  ^'That  no  law  shall  be  passed  im- 
pairing the  freedom  of  speech;  that  every  person  shall  be  free 
to  say,  write  or  publish  whatever  he  will  on  any  subject,  being 
responsible  for  all  abuse  of  that  liberty;  and  that  in  all  suits 
and  prosecutions  for  libel,  the  truth  Ihereof  may  be  given  in 
evidence,  and  the  jury,  under  the  direction  of  the  court,  shall 
determine  the  law  and  the  f  act.** 

It  will  be  observed  that  the  liberty  of  the  press  is  not  men- 
tioned at  alL  The  freedom  of  speech  is  guaranteed  to  ''every 
person.*'  Of  course,  the  press  will  be  included  in  the  general 
designation  of  ''every  person.^'  But  the  press  has  no  greater 
liberty  in  this  regard  than  any  citizen.    Newspapers  and  citi- 
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zens  have  the  same  rights  to  tell  the  truth  about  anybody  or 
any  institution.  Neither  has  any  right  to  scandalize  anyone 
or  any  institution:  Barnes  t.  Campbell,  59  N.  H.  128,  47  Am. 
Eep.  183;  Pratt  v.  Pioneer  Press. Co.,  30  Minn.  41,  14  N.  W. 
62;  Mallory  v.  Pioneer  Press  Co.,  34  Minn.  521,  26  N.  W.  904; 
Bronson  v.  Bruce,  69  Mich.  467,  60  Am.  Rep.  307,  26  N.  W. 
671;  McAllister  ▼.  Detroit  Free  Press,  76  Mich.  338,  15  Ana. 
St  Eep.  318,  43  N.  W.  431 ;  Negley  ▼.  Farrow,  60  Md.  158,  45 
Am.  Bep.  715. 

The  first  amendment  to  the  constitution  of  the  United  States 
specifically  mentions  the  liberty  of  the  press.  It  is  as  follows : 
'^Congress  shall  make  no  law  ^^^  respecting  the  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof,  or  abridg* 
ing  fhe  freedom  of  speech,  or  of  the  press,  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  goYemment 
for  a  redress  of  grievances.'^ 

It  will  be  noted,  however,  that  though  the  press  is  here  specif- 
ically referred  to,  it  is  coupled  with  the  freedom  of  speech  of 
the  citizen,  and  no  special  freedom  is  conferred  upon  the  one 
that  is  not  likewise  conferred  upon  the  other. 

It  is  most  important,  therefore,  to  clearly  understand  what 
is  meant  by  freedom  of  speech,  or,  as  it  is  usually  termed  when 
speaking  of  newspapers,  ''the  liberty  of  the  press." 

In  18  American  and  English  Encyclopedia  of  Law,  second 
edition,  page  1125,  "liberty  of  the  press''  is  thus  defined: 
"The  liberty  of  the  press  consists  in  tiie  right  to  publish,  with 
impunity,  the  truth,  wi&  good  motives  and  for  justifiable  ends, 
whether  it  respects  governments  or  individuals;  the  right 
freely  to  publish  whatever  the  citizen  may  please,  and  to  be 
protected  against  any  responsibility  for  so  doing,  except  in  so 
far  as  such  publications,  from  their  blasphemy,  obscenity,  or 
scandalous  character,  may  be  a  public  offense,  or  as  by  their 
falsehood  and  malice  they  may  injuriously  affect  the  standin^^ 
reputation,  or  pecuniary  interests  of  individuals." 

Judge  Cooley,  in  his  invaluable  work  on  Constitutional  Lim- 
itations, sixth  edition,  page  518,  says:  'The  constitutional  lib> 
erty  of  speech  and  of  the  press,  as  we  understand  it,  impliea 
a  right  to  freely  utter  and  publish  whatever  the  citizen  may 
please,  and  to  be  protected  against  any  responsibility  for  go 
doing,  except  so  far  as  such  publications,  from  their  blasphemy^ 
obscenity,  or  scandalous  character,  may  be  a  public  offense,  or 
as  by  their  falsehood  and  malice  they  may  injuriously  affect  the 
standing,  reputation,  or  pecuniary  interests  of  individuals.    Or, 
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to  state  the  same  thing  in  Bomewhat  different  words,  we  un- 
derstand liberty  of  speech  and  of  the  press  ^^  to  imply  not 
only  liberty  to  publish,  but  complete  immunity  from  legal 
censure  and  punishment  for  the  publication,  so  long  as  it  is  not 
harmful  in  its  character,  when  tested  by  such  standards  as  the 
law  affords.  For  these  standards,  we  must  look  to  the  common- 
law  rules  which  were  in  force  when  the  constitutional  guaran- 
ties were  established,  and  in  reference  to  which  they  have  been 
adopted/' 

Paterson  on  the  Liberty  of  the  Press,  etc^  page  6,  clearly 
explains  the  right  as  follows : 

''The  restraints  which  confine  the  natural  liberty  of  speech 
will  be  found  ranged  under  four  great  heads^  of  blasphemy,  im» 
morality,  sedition,  and  defamation*  There  are  bounds  to  be 
set  to  file  expression  of  thoughts  and  opinions,  and  these  must 
rest  on  the  fundamental  principles  on  which  aU  societies  are 
founded.  It  is  assumed  that  there  is  a  Odd  in  whom  all  citizens 
in  their  gravest  moods  are  so  interested,  that  it  becomes  offen- 
sive  to  all  the  rest  if  anyone  speaks  of  Him  publicly  in  scur- 
rilous and  contemptuous  tone,  such  as  would  provoke  a  breach 
of  the  peace.  Hence,  the  first  limit  to  free  speech  is  blasphemy. 
There  are  also  rules  of  morality,  which  are  so  universal,  and  so 
xmderlie  the  conscience  of  every  individual,  that  speeches  and 
writings  which  treat  these  rules  with  public  contempt,  and 
sap  and  mine  the  simple  faith  in  all  that  is  good,  noble,  and 
worthy,  are  also  deemed  a  species  of  constructive  breach  of 
the  peace  too  irritating  to  be  allowed.  Hence  another  limit  to 
free  speech  and  writing  is  immorality.  Again,  there  are  rule^ 
of  good  conduct  founded  on  the  general  duty  of  all  citizens  to 
support  the  government  under  which  they  live,  and  if  possible 
to  insure  due  respect  and  fair  treatment  to  its  leading  adminis- 
trators. Hence,  gross  contempt  of  all  laws  and  violent  menaces 
of  revolt  against  such  guardians  must  not  be  allowed.  For 
these  necessarily  discompose  every  citizen,  and  perplex  him 
with  fear  of  change  or  fear  of  public  disaster  and  anarchy. 
And  when  '^^  this  last  head  is  still  further  examined,  it  will 
appear  that  .the  great  factors  of  government,  consisting  of  the 
sovereign,  the  parliament,  the  ministers  of  state,  the  courts 
of  justice,  must  all  be  recognized  as  holding  functions  f oimded 
on  sound  principles,  and  to  be  defended  and  treated  with  an 
established  and  well-nigh  unalterable  respect  Each  of  these 
great  institutions  has  peculiar  virtues  and  peculiar  weaknesses, 
but  whether  at  any  one  time  the  virtue  or  the  weakness  pre- 
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dominates^  there  must  be  a  certain  standard  of  deconun  reserved 
for  all.  Each  guarded  remonstrance,  each  fiery  invectiYey  each 
burst  of  indignation  mnst  rest  on  some  basis  of  respect  and 
deference  toward  the  depository  for  the  time  being  of  every 
great  constitutional  function.  Hence,  another  limit  of  free 
speech  and  writing  is  sedition.  And  yet  within  that  limit  there 
is  ample  room  and  verge  enough  for  flie  freest  nse  of  the  tongae 
and  pen  in  passing  strictures  on  the  judgment  and  conduct  of 
every  constituted  authority, 

^^While  the  restrictions  already  mentioned,  which  are  founded 
on  blasphemy,  immorality,  and  sedition,  show  the  boundaries 
of  free  speech  and  thought  as  affecting  the  pnblic  generally, 
there  is  a  fourlii  limit  on  the  other  side  as  affecting  individuals, 
known  under  the  head  of  libel,  or  the  invasion  of  the  reputation 
of  private  persons.  This  last  limit  involves  the  necessity  of  at 
once  tracing  the  origin  of  that  tendency  of  the  individual  to 
acquire  such  reputation  and  the  value  it  possesses  in  his  eyes, 
for  it  is  here  that  the  exercise  of  one  natural  right  clashes  di- 
rectly with  the  exercise  of  the  other,  and  both  are  equally 
natural  and  equally  inevitable.** 

No  better  or  clearer  exposition  of  this  subject  has  ever  been 
written  than  what  is  said  by  McKean,  C.  J.,  of  the  supreme 
court  of  Pennsylvania,  in  Bespublica  v.  Oswald,  1  DalL  (XT. 
S.)  319.    He  said: 

''Assertions  and  imputations  of  this  kind  are  certainly  cal- 
culated to  defeat  and  discredit  the  administration  *^  of  jus- 
tice  And  here  I  must  be  allowed  to  observe  that  libeling 

is  a  great  crime,  whatever  sentiments  may  be  entertained  by 
those  who  live  by  it  With  respect  to  the  heart  of  the  libeler, 
it  is  more  dark  and  base  than  that  of  the  assassin,  or  than  he 
who  commits  a  midnight  arson.  It  is  true  that  I  may  never 
discover  the  wretch  who  has  burned  my  house  or  set  fire  to  my 
bam;  but  these  losses  are  easily  repaired,  and  bring  with  them 
no  portion  of  ignomy  or  reproach.  But  the  attacks  of  the  libeler 
admit  not  of  this  consolation;  the  injnries  which  are  done  to 
the  character  and  reputation  seldom  can  be  cured,  and  the  most 
innocent  man  may  in  a  moment  be  deprived  of  his  good  name^ 
upon  which,  perhaps,  he  depends  for  all  the  prosperity,  and  all 
the  happiness  of  his  life.  To  what  tribunal  can  he  then  resort? 
How  shall  he  be  tried,  and  by  whom  shall  he  be  acquitted  ?  It 
is  in  vain  to  object  that  those  who  know  him  will  disregard  the 
slander,  since  the  wide  circulation  of  the  pnblic  prints  must 
render  it  impracticable  to  apply  the  antidote  as  far  aa  the 
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poison  has  been  extended.  Nor  can  it  be  fairly  said  fhat  the 
«anie  opportunity  is  given  to  vindicate^  which  has  been  em* 
ployed  to  defame  him;  for  many  will  read  the  charge  who  will 
never  see  the  answer;  and  while  the  object  of  accnsation  is  pub- 
licly pointed  at,  the  malicious  and  malignant  author  rests  in  the 
dishonorable  security  of  an  anonymous  signature.  Where  much 
liae  been  said,  something  will  be  believed;  and  it  is  one  of  the 
many  artifices  of  the  libeler  to  give  to  his  charges  an  aspect 
of  general  support,  by  changing  and  multiplying  the  style  and 
name  of  his  performances.  But  shall  such  things  be  transacted 
with  impunity  in  a  free  country,  and  among  an  enlightened 
people?  Let  every  honest  man  make  this  appeal  to  his  heart, 
«nd  understanding,  and  the  answer  must  be — ^No  I 

''What,  then,  is  the  meaning  of  the  Bill  of  Bights  and  the 
constitution  of  Pennsylvania,  when  they  declare  *that  the  free- 
dom of  the  press  shall  not  be  restrained,'  ^^  and  ^that  the 
printing  presses  shall  be  free  to  every  person  who  undertakes 
to  examine  the  proceedings  of  the  legislature,  or  any  part  of  the 
government?' 

'however  ingenuity  may  torture  the  expressions,  there  can 
te  little  doubt  of  the  just  sense  of  these  sections;  they  give  to 
every  citizen  a  right  of  investigating  the  conduct  of  those  who 
.are  intrusted  with  the  public  business;  and  they  effectually 
preclude  any  attempt  to  fetter  the  press  by  a  licenser. 

'The  same  principles  were  settled  in  England,  so  far  back 
•as  the  reign  of  William  III,  and  since  that  time,  we  all  know, 
there  has  been  the  freest  animadversion  upon  the  conduct  of  the 
ministers  of  that  nation.  But  is  there  anything  in  the  language 
ot  the  constitution  (much  less  in  its  spirit  and  intention) 
which  authorizes  one  man  to  impute  crimes  to  another,  for  which 
the  law  has  provided  the  mode  of  trial,  and  the  degree  of  pirn- 
ishment?  Can  it  be  presumed  that  the  slanderous  words,  which, 
when  spoken  to  a  few  individuals,  would  expose  the  speaker 
to  punishment,  become  sacred,  by  the  authority  of  the  constitu- 
tion, when  delivered  to  the  public  through  the  more  permanent 
4md  diffusive  medium  of  the  press  ?  Or,  will  it  be  said  that  the 
constitutional  right  to  examine  the  proceedings  of  government 
•extends  to  warrant  an  anticipation  of  the  acts  of  the  legislature, 
or  the  judgments  of  the  court?  And  not  only  to  authorize  a 
candid  commentary  upon  what  has  been  done,  but  to  permit 
every  endeavor  to  bias  and  intimidate  with  respect  to  matters 
still  in  suspense?    The  futility  of  any  attempt  to  establish  a 
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obtained  by  the  abolition  of  the  censorship.  In  a  strict  sense, 
Mr.  Hallam  says^  it  consists  merely  in  exemption  from  a  li- 
censer. A  similar  riew  is  expressed  by  De  Lolme.  liberty 
•f  the  press,'  he  says,  'consists  in  this:  That  neither  courts  of 
justice^  nor  any  other  judges  whatever,  are  authorized  to  take 
notice  of  writings  intended  for  the  press,  but  are  confined  to 
those  which  are  actually  printed.'  Blackstone  also  adopts  the 
same  opinion,  and  it  has  been  followed  by  American  oom- 
mentators  of  standard  authority  [he  refers  to  Story  on  the 
Constitution,  sec  1889 ,  2  Eenfs  Conmientaries,  17  et  seq.,  and 
!Bawle  on  the  Constitution,  c  10]  as  embodying  correctly  the 
idea  incorporated  in  the  constitutional  law  of  the  country  by 
the  provisions  of  the  American  Bill  of  Bights. 

'^t  is  conceded  on  all  sides  that  the  common-law  rules  that 
subject  the  libeler  to  responsibility  for  the  private  injury,  or 
the  public  scandal  or  disorder  occasioned  by  his  conduct,  are 
not  abolished  by  the  protection  extended  to  the  press  in  our 
constitution*  The  words  of  Parker,  C.  J.,  of  Massachusetts,  on 
this  subject,  have  been  frequently  quoted,  generally  recognized 
as  sound  in  principle,  and  accepted  as  authority,  ^or  does  our 
constitution  or  declaration  of  rights,'  he  says,  speaking  of  his 
own  state,  'abrogate  the  common  law  in  this  respect,  as  some 
have  insisted.  The  sixteenth  article  declares  that  ''liberty  of 
the  press  is  essential  ^'^  to  the  security  of  freedom  in  a  state; 
it  ought  not  therefore  to  be  restrained  in  this  commonwealth.^ 
The  liberty  of  the  press,  not  its  licentiousness;  this  is  the  con- 
struction which  a  just  regard  to  the  other  parts  of  that  instru- 
ment,  and  to  the  wisdom  of  those  who  founded  it,  requires.  In 
the  eleventh  article  it  is  declared  that  "every  subject  of  the 
commonwealth  ought  to  find  a  certain  remedy,  by  having  re- 
course to  the  laws^  for  all  injuries  or  wrongs  which  he  may 
receive  in  his  person,  property  or  character"';  and  thus  the 
general  declaration  in  the  sixteenth  article  is  qualified.  Be- 
sides, it  is  well  understood  and  received  as  a  commentary  on 
this  provision  for  the  liberty  of  the  press,  that  it  was  intended 
to  prevent  all  such  previous  restraints  upon  publications  as 
had  been  practiced  by  other  governments,  and  in  early  times 
here,  to  stifle  the  efforts  of  patriots  toward  enlightening  fheir 
fellow-subjects  upon  their  rights  and  the  duties  of  the  rulers. 
The  liberty  of  tiie  press  was  to  be  unrestrained,  but  he  who 
used  it  was  to  be  responsible  in  case  of  its  abuse;  like  the 
right  to  keep  firearms,  which  does  not  protect  him  who  usee 
them  for  annoyance  or  destruction." 
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This  is  fhe  trae  rule.  The  liberty  of  the  press  means  that 
anyone  can  publish  anything  he  pleases,  but  he  is  liable  for 
the  abuse  of  this  liberty.  If  he  does  this  by  scandalizing  the 
courts  of  his  country,  he  is  liable  to  be  punished  for  contempt 
If  he  slanders  his  fellow-men  he  is  liable  to  a  criminal  prose- 
cution for  libel«  and  to  respond,  civilly,  in  damages  for  the  in- 
jury he  does  to  the  individual.  In  olher  words,  the  abuse  of 
the  privilege  consists,  principally,  in  not  telling  the  truth. 

It  is  no  new  claim  that  newspapers  have  a  greater  privilege 
than  the  ordinary  citizen.    This  is  a  grave  error. 

In  King  ▼.  Boot,  4  Wend.  113,  21  Am.  Dec.  102,  Chancellor 
Walworth  said:  ^'It  has  been  urged  upon  you  that  conductors 
of  the  public  press  are  entitled  to  peculiar  indulgencies  and 
have  special  rights  and  privileges.  The  ''^  law  recognizes  no 
such  peculiar  rights,  privileges,  or  claims  to  indulgence.  They 
have  no  rights,  but  such  as  are  common  to  all.  They  have  just 
the  same  rights  that  the  rest  of  the  community  have,  and  no 
more.  They  have  the  right  to  publish  the  truth,  but  no  right 
to  publish  falsehood  to  the  injury  of  others  with  impunify.'' 

And  in  Hotchkiss  v.  Oliphant,  2  Hill,  510,  Chief  Justice  Nel* 
son,  speaking  for  the  supreme  court  of  New  York  said :  ^'It  is 
made  a  point  in  this  case,  and  was  insisted  upon  in  argument^ 
that  the  editor  of  a  public  newspaper  is  at  liberty  to  copy  an 
item  of  news  from  another  paper,  giving  at  the  same  time  his 
authority,  without  subjecting  himself  to  legal  responsibility, 
however  libelous  the  article  may  be,  unless  express  malice  be 
shown.  It  was  conceded  that  the  law  did  not,  and  ought  not» 
to  extend  a  similar  indulgence  to  any  other  class  of  citizens; 
but  coimsel  said  a  distinction  should  be  made  in  favor  of  editors, 
on  the  ground  of  the  peculiarity  of  their  occupation^  That 
their  business  was  to  disseminate  useful  knowledge  among  the 
people;  to  publish  such  matters  relating  to  the  current  events 
of  the  day  happening  at  home  or  abroad  as  fell  within  the 
sphere  of  their  observation,  and  as  the  public  curiosity  or  taste 
demanded;  and  that  it  was  impracticable  for  them  at  all  times 
to  ascertain  the  truth  or  falsehood  of  the  various  statements 
contained  in  other  journals.  We  are  also  told  that  if  the  law 
were  not  thus  indulgent,  some  legislative  relief  might  become 
necessary  for  the  protection  of  this  class  of  citizens.  Undoubt- 
edly, if  it  be  desirable  to  pamper  a  depraved  public  appetite  or 
taste,  if  there  be  any  such,  by  the  republication  of  all  the  false- 
hoods and  calunmies  upon  private  character  that  may  find  their 
way  into  the  press,  to  give  encouragement  to  the  widest  possible 
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circulation  of  these  vile  and  defamatory  publications^  by  pro- 
tecting the  retailers  of  them,  some  legislative  interference  will 
be  necessary;  for  no  countenance  can  be  found  for  the  irre- 
sponsibility claimed  in  the  ^*  common  law.  That  reprobates 
the  libeler,  whether  author  or  publisher,  and  subjects  him  to 
both  civil  and  criminal  responsibility.  His  offense  is  tiiere 
ranked  with  that  of  the  receiver  of  stolen  goods,  the  perjurer 
and  suborner  of  perjury,  the  disturber  of  the  peace,  the  con- 
spirator, and  other  offenders  of  like  character The  act 

of  publication  is  an  adoption  of  the  original  calumny,  which 
must  be  defended  in  the  same  way  as  if  invented  by  the  de- 
fendant. The  republication  assumes  and  indorses  the  truth  of 
the  charge,  and  when  called  on  by  the  aggrieved  party,  the  pub- 
lisher should  be  held  strictly  to  the  proof.  If  he  chooses  to 
become  the  indorser  and  retailer  of  private  scandal,  without  tak- 
ing'the  trouble  of  inquiring  into  the  truth  of  what  he  publishes, 
there  is  no  ground  for  complaint,  if  the  law,  which  is  as 
studious  to  protect  the  character  as  the  property  of  the  citizen, 
holds  him  to  this  responsibility.  The  rule  is  not  only  just  and 
wise  in  itself,  but  if  steadily  and  inflexibly  adhered  to  and  ap- 
plied by  courts  and  juries,  will  greatly  tend  to  the  promotion  of 
truth,  good  morals  and  common  decency  on  the  part  of  the 
press,  by  inculcating  caution  and  inquiry  into  the  truth  of 
charges  against  private  character  before  they  are  published  and 
circulated  throughout  the  community." 

Time  was  when  if  any  citizen  or  newspaper  insulted  or  slan- 
dered or  maligned  a  citizen,  the  injured  party  demanded  satis- 
faction according  to  the  code  of  honor^  and  if  this  was  re- 
fused, treated  the  offender  as  a  mad  dog  is  usually  dealt  with. 

It  is  worthy  of  notice  that  in  those  days  everyone  was  care- 
ful to  tell  the  truth  about  his  fellow-men,  and  equally  careful 
to  avoid  scandalizing  them.  But  even  in  those  days  there  were 
occasional  breaches  of  decency  in  this  regard,  which  were 
promptly  dealt  with.  A  sentiment,  however,  grew  up  that  such 
a  method  settled  nothing — ^that  the  innocent  party  was  as 
liable  to  be  removed  or  hurt  as  the  guilty,  and  that  the  result 
did  not  show  which  told  the  truth.  Thus  public  sentiment  dis- 
couraged, if  it  did  not  forbid,  such  a  ^^^  method  of  settling 
such  grievances,  and  it  was  insisted  that  the  remedies  afforded 
by  the  laws  were  ample  to  properly  handle  all  such  matters^  and 
hence  that  anyone  aggrieved  must  not  take  the  law  in  his  own 
hands  but  must  let  the  courts  settle  it.  So  the  old  method  has 
become  nearly  obsolete,  but  even  now  it  is  occasionally  resorted 
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to  when  the  oflfense  is  peculiarly  aggravated  and  so  indecent  that 
it  is  impossible  for  human  nature  to  stand  it. 

Now  it  is  gravely  argued  by  libelers  that  the  liberty  of  the 
press  includes  a  right  to  scandalize  courts^  to  libel  and  slander 
4ind  utter  the  most  flagrant  and  indecent  calumnies  about  pub« 
lie  ofSoers  and  even  private  citizens^  and  to  invade  the  sanctuar- 
ies  of  the  churches^  the  temples  of  justice^  or  the  sacredness 
ot  the  home  and  the  private  family^  and  without  any  good 
motive  or  for  any  public  purpose^  to  publish  the  most  cruel^  false 
and  scandalous  articles  concerning  them.  And  there  are  news- 
papers that  have  so  far  misconceived  their  proper  functions  or 
been  misguided  by  other  considerations^  as  to  indulge  in  such 
practices.  And  there  is  always  a  class  of  moral  perverts  and 
degenerates^  in  every  community,  who  feed  their  morbid  ap- 
petite upon  such  scandals,  and  rejoice  at  the  injury  thus  done 
to  those  who  are  so  infinitely  their  superiors  that  they  are  not 
worthy  to  fasten  the  latchets  of  their  shoes.  But  to  the  credit 
of  the  newspaper  profession,  it  is  due  to  here  make  a  record  of 
the  fact  that  the  great  majority  of  the  members  of  that  profes- 
fion  do  not  approve  or  sanction  such  practices,  or  such  "yellow'* 
journalism,  but  have  a  proper  appreciation  of  the  rights^  and 
purposes,  and  functions  of  a  newspaper,  and  deplore  the  fact 
that  such  unworthy  persons  are  engaged  in  the  profession,  as 
much  as  Iaw3^er8  deplore  the  black  sheep  that  will  sometimes 
creep  into  the  fold.  The  contrast  between  the  two  classes 
marks  the  difference  between  respectability  and  indecency,  be- 
tween intelligence  and  ignorance,  between  ^^  the  law-abiding, 
patriotic  citizen  and  the  Ishmaelite — ^the  assassin  of  character 
for  the  accumulation  of  lucre. 

The  great  body  of  the  people  condemn  such  practices  and 
•uch  miscreants,  and  the  courts  would  deserve  condemnation  and 
abolition,  if  they  did  not  vigorously  and  fearlessly  punish  such 
offenders.  Such  practices  are  an  abuse  of  the  liberty  of  the 
press,  and  if  the  slander  relates  to  the  courts,  it  concerns  the 
whole  public  and  is  therefore  punishable  summarily  as  a  crim- 
inal contempt,  and  if  it  concerns  an  individual,  it  is  punishable 
civilly  and  criminally  as  for  a  libeL 

There  is  no  species  of  property,  and  no  class  of  people  that 
need  the  protection  of  the  law  as  much  as  newspapers  and  edi- 
ioiiy  and  they  would  feel  the  loss  of  such  protection  more 
'speedily  and  more  acutely  than  anyone  else.  Self-interest 
•hould,  theref  ore,  induce  them  not  to  impair  the  power  or  au* 
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fhority  of  the  courts,  and  not  to  inculcate  a  feeling  of  disre* 
spect  or  want  of  confidence  in  the  courts. 

Curran  called  the  liberty  of  the  press  a  '^sacred  palladium.'' 
But  without  the  shield  and  bulwark  of  the  law  and  the  courts^ 
even  the  goddess  Pallas  would  be  unable  to  protect  the  press^ 
or  to  preserve  the  rights  and  safety  and  peace  of  the  people. 
Without  the  law  and  the  courts,  chaos  and  anarchy  would  pre- 
Tail.  There  would  be  no  protection  for  life,  liberty,  property  or 
character.  He,  therefore,  who  seeks  to  destroy  the  authority  of 
fhe  courts,  invites  anarchy,  and  sows  seed  for  his  own  undoing. 

It  is  fhe  liberty  of  the  press  that  is  guaranteed — ^not  the  li- 
centiousness. It  is  the  right  to  speak  the  truth — ^not  the  right 
to  bear  false  witness  against  your  neighbor.  Every  citizen  ha» 
a  constitutional  right  to  the  enjoyment  of  his  character  as  well 
as  to  the  ownership  of  his  property;  and  this  rig^t  is  as  sacred 
as  the  liberty  of  the  press.  In  King  y.  Burdett,  4  Bam.  ft 
Aid.  96,  it  was  said:  ''The  liberty  of  the  press  cannot  impute 
*^  criminal  conduct  to  others,  without  violating  the  right  of 
the  character,  and  that  right  can  only  be  attacked  in  a  court 
of  justice^  where  the  party  attacked  has  a  fair  opportunity  of 
defending  himself.  Where  vituperation  begins,  the  liberty  of 
the  press  ends**  (the  italics  are  added). 

It  must  be  clearly  understood  and  always  borne  in  mind 
that  there  is  a  vast  difference  between  criticism  or  fair  comment 
on  the  one  side,  and  defamation  on  the  other.  Odgers  on  libel 
and  Slander,  page  36,  says :  ''Every  one  of  the  public  is  entitled 
to  pass  an  opinion  on  everything  which  in  anyway  invites  public 
attention.  Those  of  the  public  whose  opinion  on  such  matters 
is  best  worth  having  are  called  critics.  From  their  character* 
ability,  or  experience,  they  can  judge  with  precision  (^hich  is 
the  true  meaning  of  the  word  'criticise')  and  their  opinion,  there- 
fore, is  entitled  to  respect.  Their  criticism  may  be  commenda* 
tory,  but  it  is,  perhaps,  more  generally  unfavorable.  Still,  sa 
long  as  it  continues  to  be  criticism  at  all,  it  is  not  defamatory. 
Where  defamation  commences,  true  criticism  ends. 

"True  criticism  differs  from  defamation  in  the  following  par> 
ticulars :  1.  Criticism  deals  only  with  such  things  as  invite  pub* 
lie  attention  or  call  for  public  comment;  2.  Criticism  never  at-* 
tacks  the  individual,  but  only  his  work.  Such  work  may  be 
either  the  policy  of  a  government,  the  action  of  a  member  of 
parliament,  a  public  entertainment,  a  book  published,  or  a 
picture  exhibited.  In  every  case,  the  attack  is  on  a  man's  acts, 
•r  on  some  thing,  and  not  upon  the  man  himself.    A  true  critie 
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nerer  indulges  in  personalitieB;  3.  Tme  criticism  never  imputes 
or  insinnates  dishonorable  motives  (unless  justice  absolutely  re- 
quires it,  and  then  only  on  the  clearest  proofs) ;  4.  The  critic 
never  takes  advantage  of  the  occasion  to  gratify  private  malice^ 
or  to  attain  any  other  object  beyond  the  fair  discussion  of  mat- 
ters of  public  ^^  interest,  and  the  judicious  guidance  of  the 
public  taste/' 

The  same  author  quotes  with  approval  the  language  of  Hud- 
dleston,  B.,  in  Whistler  v.  Buskin,  **London  Times,"  Nov.  27, 
1878,  where  he  says:  ^A  critic  must  confine  himself  to  criti- 
cism, and  not  make  it  the  veil  for  personal  censure,  nor  allow 
himself  to  run  into  reckless  and  unfair  attacks  merely  for  the 
love  of  exercising  his  power  of  denunciation.'' 

And  the  author  adds,  page  38:  '^But  all  comments  must  be 
fair  and  honest;  matters  of  public  interest  must  be  discussed 
temperately.  Wicked  and  corrupt  motiues  should  nevmr  hs 
wamionly  omgnedT  (the  italics  are  added).  ^And  it  wiU  be 
no  defense  that  the  writer^  at  the  time  he  wrote,  honestly  be- 
lieved in  the  tmlli  of  the  charges  he  was  making,  if  such  ch^ges 
be  made  recklessly,  unreasonably  and  without  any  foundation  in 
fact  Some  people  are  very  credulous,  especially  in  politics; 
and  can  readily  believe  any  evil  of  tiieir  opponents.  There 
must  therefore  be  some  foundation  in  fact  for  the  charges  made ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment 

The  author  also  quotes  with  approval  the  language  of  Cdck- 
bum,  C.  J.,  in  Campbell  v.  Spottiswoode,  32  L.  J.  Q.  B.  199 : 
''A  line  must  be  drawn  between  criticism  upon  public  conduct 
and  the  imputation  of  motives  by  which  that  conduct  may  be 
supposed  to  be  actuated;  one  man  has  no  right  to  impute  to 
another,  whose  conduct  may  be  fairly  open  to  ridicule  or  dis- 
approbation, base,  sordid,  and  wicked  motives,  unless  there  is 
so  much  ground  for  the  imputation  that  a  jury  shall  find,  not 
(miy  that  he  had  an  honest  belief  in  the  trutih  of  his  statements, 
but  that  his  belief  was  not  without  foundation." 

Paterson  on  the  Liberty  of  Press,  etc.,  page  131,  says :  ''While, 
therefore,  it  is  lawful  for  anyone  to  publish  a  report  of  a  pro- 
ceeding in  a  court  of  justice,  still  this  must  be  a  fair  and  au- 
tiientic  report  of  what  happened.  If  the  report  is  mixed  up 
wifli  comments  showing  an  animus  against  a  party,  and  giv- 
ing an  unfair  impression,  '^  the  publisher  then  ceases  to  have 
the  benefit  of  this  absolute  right  of  publication"— the  autiior  ia 
diaenaiing  the  liberty  of  the  press. 
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The  courts  of  other  states  have  held  that  it  is  libelous  to 
charge  an  officer  with  having  taken  a  bribe,  or  with  corruption 
or  want  of  integrity.  In  such  cases,  the  publisher  must  stand 
ready  to  prove  the  truth  of  his  charges,  or  he  will  not  go  un- 
whipped  of  justice :  Hamilton  v.  Eno,  81  N.  Y.  116 ;  Wilson  v. 
Noonan,  35  Wis.  321;  Gove  v.  Blethen,  21  Minn.  80,  18  Am. 
Eep.  380 ;  Eussell  v.  Anthony,  21  Kan.  450,  20  Am.  Eep.  436 ; 
Little  John  v.  Greeley,  13  Abb.  Pr.  41 ;  Dole  v.  Van  Eennselaer, 
1  Johns.  Cas.  330 ;  Negley  v.  Farrow,  60  Md.  158,  45  Am.  Rep. 
715;  Neeb  v.  Hope,  111  Pa.  St.  145,  2  Atl.  568. 

It  is  pertinent  and  profitable  to  set  out  a  few  of  the  cases 
wherein  the  courts  of  other  jurisdictionB  have  summarily  pun- 
ished persons  as  for  a  criminal  contempt,  on  account  of  pub- 
lications which  were  calculated  to  bring  public  odium  upon  the 
court 

The  case  of  Eespublica  v.  Oswald,  1  DalL  (U.  S.)  319,  has  al- 
ready been  referred  to.  In  Eespublica  v.  Passmore,  3  Teates, 
441,  2  Am.  Dec.  388,  the  defendant  was  fined  fifty  dollars  and 
sent  to  jail  for  thirty  days,  for  publishing  an  article  reflecting 
upon  one  of  the  parties  to  a  pending  cause,  which  tended  to 
interfere  with  the  course  of  justice. 

In  People  v.  Freer,  1  Caines,  618,  the  defendant  published, 
in  the  ^^IJlster  Gazette,^'  certain  comments  concerning  a  trial 
that  had  occurred  in  court,  that  were  calculated  to  prejudice 
and  influence  the  public  mind  against  the  court,  and  to  in- 
timidate and  influence  the  court  in  deciding  a  motion  for  a 
new  trial  that  was  then  pending.  He  was  punished  for  con- 
tempt. The  court  said:  ^Tublications  scandalizing  the  court, 
or  intending  unduly  to  influence,  or  overawe  their  deliberations, 
are  attempts  which  they  are  authorized  to  punish  by  attach- 
ment; and,  indeed,  it  is  essential  to  their  dignity  of  character, 
their  utility  and  independence,  that  they  should  possess  and  ex- 
ercise this  authority.'* 

^*  In  Tenney's  Case,  23  N.  H.  162,  the  defendant,  who  had 
no  interest  in  a  pending  action,  except  that  his  son  had  sued 
one  of  the  defendants  and  had  lost,  caused  copies  of  the  petition 
in  the  pending  action,  which  contained  serious  charges  against 
the  defendants,  to  be  published  and  circulated  among  persona 
with  whom  the  defendants  had  business  relations,  in  which  he 
said  he  could  stop  the  suit  if  the  defendants  would  pay  him  one 
thousand  dollars — ^tfaat  being  the  amount  he  said  he  had  lost 
by  his  son's  unsuccessful  suit  against  the  defendants.  It  was 
held  that  ''such  conduct  tended  to  obstruct  the  free  oooiw  «C 
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justice^  and  was  a  contempt  of  conrt,^'  and  a  role  in  attaclunent 
was  granted. 

For  publishing  an  account  of  a  trial  for  treason,  when  the 
court  had  forbidden  any  publication  of  it,  because  like  cases 
were  pending  against  other  persons,  whose  rights  might  be  af- 
fected, the  defendant,  as  editor  of  the  ''Obserrer,^'  was  fined 
five  hundred  pounds  by  the  court  of  king's  bench  in  England,  in 
1821 :  King  ▼.  Clement,  4  Banu  ft  Aid.  218. 

In  Sturoc's  Case,  48  N.  H.  428,  97  Am.  Dec.  626,  the  defend- 
ant, a  member  of  the  bar,  was  punished  as  for  a  criminal  con- 
tempt^ for  publishing  a  communication  in  a  newspaper,  respect- 
ing a  prosecution  under  the  liquor  laws  of  that  state,  which 
tended  to  prejudice  the  minds  of  the  people  against  the  case. 

In  State  t.  Morrill,  16  Ark.  384,  the  defendant,  as  editor  of 
the  ^es  Arc  Citizen,''  published  an  article  in  which,  by  im- 
plication, he  charged  the  judges  of  the  supreme  court  of  Ar- 
kansas with  having  been  bribed  to  render  a  certain  decision  in 
a  habeas  corpus  case,  that  had  been  finally  decided  by  that  court 
Upon  the  publication  being  called  to  the  attention  of  the  court, 
by  a  communication  addressed  to  one  of  the  judges  of  the  court, 
by  a  member  of  the  bar,  the  court  issued  a  rule  to  show  cause. 
The  defendant  pleaded  the  statute  of  that  state  prescribing  that 
in  certain  instances,  and  no  others,  the  court  could  punish  for 
contempt.  It  was  ^^  admitted  that  the  act  complained  of  did 
not  fall  within  the  terms  of  the  statute,  and  it  was  claimed  that 
the  court  had  no  power  to  punish  for  any  other  kind  of  a  con- 
tempt than  that  specified  in  the  statute.  The  statute  was,  in 
ipsiflsimis  verbis,  exactly  like  section  1616  of  the  Bevised  Stat- 
utes of  Missouri  of  1899. 

It  will  be  observed  that  the  charge  was  practically  the  same 
in  that  case  as  in  the  case  at  bar,  and  that  the  statute  relied  on 
in  that  case  is  exactly  like  our  statute.  The  court  held  the 
statute  to  be  beyond  the  power  of  the  legislature  to  enact,  and 
tiiat  the  power  to  punish,  as  for  a  criminal  contempt,  was  in- 
herent in  the  court 

The  court  also  held,  as  stated  in  the  headnote,  that:  ''Any 
citizen  has  a  right  to  comment  upon  the  proceedings  and  de- 
ciaions  of  this  court,  to  discuss  their  correctness,  and  the  fitness 
or  nnfitnesB  of  the  judges  for  their  stations,  and  the  fidelity  with 
wbich  they  perform  the  important  trusts  reposed  in  them; 
bnt  he  has  no  right,  under  the  seventh  section  of  the  Bill  of 
Ei^ti^  to  attempt^  by  libelous  publications,  to  degrade  the 
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tnbunal,  etc. — Buch  publications  are  an  abuse  of  the  liberty  of 
the  press^  for  which  he  is  responsible/' 

It  was  also  objected  that  it  was  not  a  contempt  of  eonrt,  be* 
cause  it  did  not  relate  to  a  case  then  pending,  and  tiierefore  the 
rights  of  no  party  litigant  were  affected  by  it.  But  the  court 
referred  to  the  adjudications,  particularly  Commonwealth  r. 
Dandridge,  2  Va.  Cas.  409,  presently  to  be  cited,  and  said :  "The 
cases  above  dted  (and  many  more  might  be  cited  if  deemed 
at  all  necessary)  abundantly  show  that,  by  the  common  law, 
courts  possessed  the  power  to  punish,  as  for  contempt,  libelous 
publications,  of  the  character  of  the  one  under  consideratioD, 
upon  their  proceedings  pending  or  past,  upon  the  groimd  that 
they  tended  to  degrade  the  tribunals,  destroy  that  public  con- 
fidence and  respect  for  their  good  judgm^its  and  decrees  so  es- 
sentially necessary  to  the  good  order  and  well-being  of  society, 
and  most  effectually  obstructed  the  free  course  of  justice.'' 

*^  Accordingly,  the  defendant  was  punished,  summarily,  as 
for  a  criminal  contempt. 

In  Commonwealth  y.  Dandridge,  2  Va.  Cas.  409,  the  court, 
at  a  prior  term,  had  decided  a  case  against  the  defendant.  He 
met  tiie  judge  at  the  door  of  the  courthouse,  before  the  opening 
of  court  for  the  next  term,  and  grossly  insulted  him,  charging 
him  with  corruption  and  cowardice  in  the  decision  of  his  case. 
He  was  cited  for  contempt,  and  it  was  objected  that  the  act  did 
not  relate  to  a  pending  cause.  The  case  was  transferred  to  the 
general  court  of  the  state,  and  that  court,  speaking  to  tiiis  point, 
said :  'T'pon  this  part  of  the  subject,  and  in  reference  to  cases 
which  have  an  indirect  bearing  on  the  present  question,  a  dis- 
tinction IB  attempted,  for  which  I  can  find  neitiier  reason  nor 
authority.  It  is  said  that  the  attaching  power  may  be  exer- 
cised for  contempts  touching  the  prospective  conduct  of  the 
judge,  but  not  for  such  as  touch  his  past  conduct  In  reason,  I 
see  but  one  pretense  for  this  distinction:  Threats  and  menaces 
of  insult,  or  injury  to  a  judge,  in  case  he  shall  render  a  certain 
judgment,  may  be  considered  as  impairing  his  independence  and 
impartiality  in  the  particular  case  to  which  the  threats  refer. 
And  if  the  power  of  punishment  stop  here,  a  curious  conse- 
quence may  ensue.  A  man  may  be  attached  for  threatening 
to  do  that  for  which  he  could  not  be  attached  when  actually 
done.  One  says  of  a  judge,  ^f  he  render  a  certain  judgment 
against  me,  I  will  insult  or  beat  him.'  For  this  he  may  be 
attached*  But  if  (the  judgment  having  been  rendered)  the 
insult  be  actually  offered,  an  attachment  no  longer  lies;  be- 
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cause  the  contempt  is  in  relation  to  the  past  conduct  of  the 
judge,  and  to  a  case  no  longer  pending.  A  recurrence  to  orig- 
inal principles,  the  only  tme  test,  by  demonstrating  that  the 
wdgfat,  antiioriiy,  and  independence  of  the  court  may  be  equally 
assailed  either  way,  will  prove  that  this  distinction  is  merely 
ideal- 

In  the  case  of  In  re  Pryor,  18  Kan.  72,  26  Am.  Bep.  747,  the 
court  *^  finally  decided  a  case,  and  the  attorney  for  the  losing 
party  wrote  a  letter  to  the  judge,  saying  the  decision  ''is  di- 
rectly contrary  to  every  principle  of  law  governing  injunctions, 

and  everybody  knows  it,  I  believe It  is  my  desire  that 

no  such  decisions  or  orders  shall  stand  unreversed  in  any  court 
I  practice  in.''  The  court  held  that  it  was  a  criminal  con- 
tempt, fined  him  fifiy  dollars  and  suspended  him  from  practice 
until  the  fine  was  paid,  and  the  supreme  court  afBrmed  the 
judgment. 

In  fhe  case  of  In  re  Woolley,  11  Bush  (Ky.),  95,  the  de- 
fendant, as  attorney  for  the  losing  party,  filed  a  motion  for  re- 
bearing  in  whichy  in  a  supercilious  and  dogmatic  style,  he 
charged  'Hhat  the  court  had  overlooked  the  facts  of  the  case; 
that  it  had  assumed  facts  having  no  place  in  the  proof,  and 
ignored  others  which  stood  out  on  every  page  of  the  record;  that 
it  was  careless  and  indifferent  to  the  rights  of  a  litigant,  and 
that  the  result  of  this  carelessness  and  indiffer^ce  was  a  ruin- 
ous, disastrous  and  unjust  judgment  against  a  party  wholly  in- 
nocent of  all  offense.'*  The  court  pronounced  the  offense  to  be 
''of  a  nature  too  grave  to  be  silently  overlooked."  The  defend- 
ant was  dted  for  contempt  and  disclaimed,  under  oath,  any 
intention  to  commit  a  contempt,  and  in  consideration  of  this 
condition,  his  fine  was  assessed  at  the  nominal  sum  of  thirty 
dollars. 

In  People  v.  Wilson,  64  111.  195,  16  Am.  Rep.  528,  the  de- 
fendant, the  editor  of  the  '^Chicago  Evening  Journal,"  pub- 
lished, in  1872,  an  article  with  reference  to  a  case  then  pending 
in  the  supreme  court,  in  which  he  reflected  on  the  action  of 
the  court  in  that  case,  impeached  its  integrity,  and  sought  to 
intimidate  the  action  of  the  court  by  threat  of  popular  clamor. 
He  was  cited  for  criminal  contempt  and  fined  one  hundred  dol- 
lars. 

In  this  case,  the  court  adopted  the  rule  laid  down  by  Bishop's 
Criminal  Law,  section  216,  wherein  it  is  said:  ''According  to 
the  general  doctrine,  any  publication,  ^®*  whether  by  parties 
or  strangers,  which  concerns  a  case  pending  in  court,  and  has 
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a  tendency  to  prejudice  the  public  concerning  its  merits,  and  to 
corrupt  the  administration  of  justice,  or  which  reflects  on  the 
tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors,  the 
witnesses  or  the  counsel,  may  be  visited  as  a  contempt.'' 

In  the  case  of  In  re  Chadwick,  109  Mich«  588,  67  N.  W. 
1071,  the  defendant,  as  attorney  for  the  losing  party,  in  a  case 
that  had  been  decided  by  the  supreme  court  of  Michigan,  wrote 
and  published  in  1896  an  article  in  the  ^Tort  Huron  News,^ 
criticising  the  decree,  and  in  it  charged  the  judge  with  unfair- 
ness and  improper  conduct  The  supreme  court  of  Michigan 
held  it  to  be  a  contempt  of  court,  and  that  the  power  to  punish 
for  contempt  existed  as  well  after  a  case  was  finally  disposed 
of  as  where  it  was  still  pending.  The  attachment  was  issued 
in  this  case  upon  a  petition  of  the  members  of  the  bar,  in- 
forming the  court  of  the  contempt. 

In  Fishback  ▼.  State,  131  Ind.  304,  30  N.  E.  1088,  tiie  ds- 
f endant  as  editor  of  the  '^Terre  Haute  Express,''  published,  in 
1892,  a  certain  article  reflecting  upon  the  grand  jury,  the  judge 
of  the  circuit  court,  the  prosecuting  attorney,  and  the  city  en- 
gineer, and  casting  doubt  upon  their  integrity  and  honesty^ 
with  respect  to  the  investigation  and  punishment  of  certain 
street  improvement  contractors.  The  defendant  denied  any  in- 
tention to  commit  a  contempt  It  was  held  that  where  a  mat- 
ter was  libelous  per  se,  the  denial  of  the  defendant  that  he  in-^ 
tended  to  commit  a  contempt  would  not  avail  him,  but  if  the 
article  was  not  per  se  libelous,  but  could  be  made  so  only  bj 
innuendo,  the  defendant  would  be  discharged  upon  showing  that 
he  intended  no  contempt 

In  People  v.  Stapleton,  18  Colo.  568,  33  Fac.  167,  WilUam 
Stapleton  and  Kemp  O.  Cooper,  editors  of  the  'Denver  Re- 
publican," were  cited  for  contempt  in  publishing  in  1893,  an 
article  in  the  paper^  ''implying  that  the  supreme  court  haa 
been  induced,  by  improper  influences,  to  delay  rendering  a 
decision,**  *••  in  a  certain  cause.  The  court  said  of  the  ar- 
ticle: ''It  is  not  merely  a  private  wrong  against  the  rights  of 
litigants,  and  against  the  judges.  It  is  a  public  wrong,  a  crime 
against  the  state,  to  undertake,  by  libel  or  slander,  to  impair 
confidence  in  the  administration  of  justice.  That  a  party  doea 
not  succeed  in  such  undertaking  lessens  his  offense  only  in 
degree.**  The  court  also  held  that  the  power  of  the  court  t<^ 
punish  for  contempt  was  not  limited  by  the  provision  of  the 
eode  which  attempted  to  define  the  cases  in  which  the  court 
could  punish  for  contempt;  and  also  held  that  the  liberty  of  th» 
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press  was  not  in  any  way  impaired  by  the  court  punishing  as 
for  a  contempt  the  abuse  of  such  liberty. 

In  Cooper  ▼.  People,  13  Colo.  337,  373,  22  Pac.  790,  the 
defendant  as  editor  of  the  "Denver  Bepublican,**  published,  in 
1889,  an  article  reflecting  upon  the  manner  in  which  a  certain 
pending  case  was  being  tried  by  the  court  He  was  cited  for 
contempt  He  also  demanded  a  trial  by  jury  and  pleaded  the 
liberty  of  the  press.  A  jury  trial  was  denied  him.  And  touch- 
ing his  other  plea,  the  court  said:  "We  would  not  for  a  mo- 
ment sanction  any  contraction  of  the  freedom  of  the  press* 
TJnyersal  experience  has  shown  that  such  freedom  is  necessary 
to  the  perpetuation  of  our  system  of  government  in  its  int^;rity  ; 
but  this  freedom  does  not  license  unrestrained  scandal.  By 
a  subsequent  clause  of  the  same  sentence  of  our  state  constitu- 
tion in  which  the  liberty  of  the  press  is  guaranteed,  the  respon- 
sibility for  its  abuse  is  fixed.  With  us  the  judiciary  is  elective^ 
and  every  citizen  may  fully  and  freely  discuss  the  fitness  or  un- 
fitness of  all  candidates  for  the  positions  to  which  they  aspire ; 
criticise  freely  all  decisions  rendered,  and  by  legitimate  argu- 
ment establish  their  soundness  or  unsoundness;  comment  on 
the  fidelity  or  infidelity  with  which  judicial  ofiicers  discharge 
their  duties — but  the  right  to  attempt,  by  wanton  defamation, 
to  prejudice  the  rights  of  litigants  in  a  pending  cause,  degrade 
the  tribimal,  and  impede,  embarrass  or  corrupt  that  due 
*^^  administration  of  justice  which  is  so  essential  to  good 
government^  cannot  be  sanctioned'^:  Cooper  v.  People,  13  Colo. 
337,  2S  Pac.  799. 

Burke  v.  Territory  of  Oklahoma,  2  Okla.  499,  37  Pac.  829^ 
was  an  attachment  for  contempt  against  the  defendant,  for 
publishing,  in  1894,  in  the  "Oklahoma  Times-Journal,*'  an  ar- 
ticle respecting  a  report  of  the  grand  jury,  where  the  question 
was  whether  it  should  be  received  by  the  court  or  returned  to 
the  grand  jury,  and  in  which  article  it  was  said  that  the  judge's 
actions  indicated  that  he  intended  to  withhold  the  report,  and 
adding  that  if  the  judge  persisted  in  carrying  out  such  inten- 
tion, it  might  be  characterized  as  a  flagrant  violation  of  the 
people's  rights,  and  that  the  action  of  the  court  "is  an  effort 
to  browbeat  the  grand  jury,  an  effort  to  bend  the  grand  jury 
to  the  will  of  the  court,  and  a  serious  matter." 

It  was  held  to  be  a  criminal  contempt,  and  the  punishment 
fixed  at  a  fine  of  two  hundred  and  fifty  dollars,  and  imprison* 
ment  for  ten  days. 
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It  was  also  held  that  the  l^slature  had  no  power  to  limit 
or  regulate  the  inherent  power  of  a  court  to  punish  contemptit 
and  that  in  contempt  cases  the  defendant  was  not  entitled  to  a 
trial  by  jury. 

In  Little  y.  State,  90  Ind.  338,  46  Am.  Eep.  224,  decided  in 
1883,  it  was  held  ihat  the  power  of  the  courts  to  puniah  for 
contempt  is  inherent^  and  cannot  be  prevented  or  abridged  bj 
legislatiye  action;  and  that  an  attempt  to  create  the  belief  that 
a  juror  or  ofScer  of  court  can  be  bribed,  is  a  contempt  of  court: 
See,  also,  Hawkins  v.  State,  125  Ind.  670,  26  H".  B,  818. 

Other  instances  where  public  ofScers  have  resorted  to  a  private 
action  of  libel,  to  remedy  the  wrong,  can  be  found  in  the  fol- 
.  lowing  caJBes :  Neeb  v.  Hope,  111  Pa.  St  145,  2  AtL  568 ;  Neg- 
ley  V.  Earrow,  60  Md.  158,  45  Am.  Eep.  715;  Dole  v.  Van  Benn- 
selaer,  1  Johns.  Cas,  330;  littlejohn  v.  Greeley,  13  Abb.  Pr. 
41;  Russell  v.  Anthony,  21  Kan.  450,  30  Am.  Bep.  436;  Gove  t. 
Blethen,  21  Minn.  80,  18  Am.  Bep.  380 ;  Wilson  v.  Noonan,  36 
Wis.  321 ;  Hamilton  v.  Eno,  81  N.  Y,  116. 

Thus  at  great  pains  and  tedious  length,  the  cases  *^  bearing 
upon  the  matters  involved  in  this  case,  have  been  collected  and 
digested,  with  the  purpose  and  to  the  end  that  the  people  may 
know  the  grounds  upon  whidi  the  judgment  in  this  case  rest^ 
and  BO  that  all  others  may  know  the  law,  and  avoid  being  guilty 
of  like  offenses,  or  else  offend  knowingly,  and  hence  invite  in- 
evitable punishment. 

There  was  nothing  in  the  case  to  which  the  article  in  this 
case  referred,  to  call  for  any  such  scandalizing  of  the  courts 
The  case  arose  prior  to  the  fellow-servant  law.  It  was  a  case 
wherein  a  brakeman  was  injured  by  a  wreck  of  the  train  on 
which  he  was  working.  He  based  his  right  to  recover  upon  the 
ground  that  the  master  had  failed  to  furnish  safe  appliances 
with  which  to  do  the  work,  in  consequence  of  which  the  injury 
was  received.  The  unsafe  appliance  was  alleged  to  be  a  freight- 
car  that  had  unsafe  sills,  which  were  so  rotten  that  the  car 
broke  down  from  its  own  infirmity,  while  still  on  the  track. 
The  defense  was  that  the  wreck  was  caused  by  the  fore  wheels  of 
the  alleged  unsafe  car  jumping  the  track,  and  that  the  car  waa 
whole  when  it  left  the  track,  and  broke  afterward,  and  hence 
that  the  injury  was  caused  by  a  risk  which  the  plaintiff  assumed 
when  he  entered  the  master's  service,  and  not  by  any  negligence 
of  the  master  in  furnishing  the  servant  unsafe  appliances.  A 
majority  of  the  court  was  of  the  opinion  that  there  waa  abeo* 
lutely  no  evidence  whatever  to  support  the  plaintiff's  case,  white 
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the  minority  of  the  court  was  of  opinion  that  there  was  such  evi- 
dence,  or  at  least  enough  thereof  to  take  the  case  to  the  jury. 
No  one  believed  or  dared  to  charge  another  with  dishonesty  of 
opinion  or  action,  and  there  was  no  foundation  in  fact  and  in 
trnih  for  any  such  charge. 

There  was,  therefore,  no  legal  justification  or  excuse  for  the 
4ffticle  that  was  published  by  the  defendant  He  did  not  dare 
attempt  to  prove  or  claim  that  it  was  true,  but  stood  mute  as  to 
that,  and  sought  to  escape  punishment  on  other  grounds,  which 
were  untenable,  *^  He  was  therefore  guiliy  of.  malice.  He 
•abused  the  liberty  of  the  press  and  made  himself  liable  therefor. 
Let  the  honest,  fair-minded,  patriotic  people  of  this  state  say 
whether  or  not  it  was  not  the  duty  of  the  court  to  punish  him. 

The  courts  of  this  state  have  been  conservative  in  the  extreme, 
4md  forbearing  to  a  fault.  They  have  overlooked  remarks  con- 
cerning their  acts  from  lawyers  and  laymen,  that  were  improper 
jmd  outside  of  the  pale  of  tiie  law,  preferring,  if  possible,  to  at- 
tribute the  offense  to  the  zeal  of  counsel  or  the  excitement  of 
fhe  laymen,  incident  to  disappointment  of  personal  hopes  and 
ambitions.  They  have  been  considerate  of  the  feelings  and 
character  of  others,  and  have,  many  times,  abstained  from  the 
use  of  strong  language,  under  trying  provocation^  in  deciding 
cases.  And  it  was  proper  to  do  so.  But  the  protection  and 
•afety  of  life,  liberty,  property  and  character,  the  peace  of  so^ 
dety,  the  proper  a<^inistration  of  justice,  and  even  the  per- 
petuity of  our  institutions  and  form  of  government,  imperatively 
demand  that  everyone;,  lawyer,  layman,  citizen,  stranger,  news- 
paperman, friend  or  foe,  shall  treat  the  courts  with  proper  re- 
tpect^  shall  not  attempt  to  degrade  them,  or  impair  the  respect 
of  the  people,  or  destroy  the  faith  of  the  people,  in  them. 
When  the  temples  of  justice  become  polluted  or  are  not  kept 
pure  and  clean,  the  foundations  of  free  government  are  under- 
mined and  the  institution  itself  threatened.  The  people  have 
no  fear  of  ihdr  courts  abusing  their  power  to  punish  for  con« 
tempt  or  in  any  other  respect. 

Alexander  Hamilton,  in  advocating  the  adoption  of  the  pro« 
Tisiona  of  the  federal  constitution  relating  to  the  judiciary,  said : 
^'Whoever  attentively  considers  the  different  departments  of 
power  must  perceive  that,  in  a  government  in  which  they  are 
separated  from  eadi  other,  the  judidary,  from  the  nature  of  its 
functions,  will  always  be  the  least  dwgerous  to  the  political 
rights  of  the  constitution;  because  it  will  be  least  in  a  capadty 
to  annoy  or  injure  them.    The  executive  not  only  dispensea 
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the  honors^  but  holds  the  sword  of  the  community.  The  legis- 
lature not  only  commands  the  purse^  but  prescribes  the  roles 
by  which  the  duties  and  rights  of  every  citizen  are  to  be  regu- 
lated. The  judiciary,  on  the  contrary,  has  no  influence  over 
either  the  sword  or  the  purse;  no  direction  either  of  the  strength 
or  the  wealth  of  society;  and  can  take  no  active  resolution  what- 
ever. It  may  be  truly  said  to  have  neither  force  nor  will,  but 
merely  judgment;  and  must  ultimately  depend  upon  the  aid  of 
the  executive  arm  for  the  efficacious  exercise  even  of  this  fac- 
ulty*': Federalist,  p.  355.  This  view  is  indorsed  by  Judge 
Story  in  his*treatise  on  the  constitution,  volume  2,  fourth  edi- 
tion,  page  401. 

It  may  well  be  said  that  courts  depend  for  their  existence, 
usefulness  and  efficacy  upon  the  consent  of  the  people.  They 
must  depend,  first,  upon  the  loyalty^  the. intelligence  and  the 
counsel  of  the  bar  to  the  people ;  second,  upon  the  faithful  com- 
munication by  the  highminded,  intelligent  and  truthful  mem- 
bers of  the  newspaper  profession  to  the  reading  public,  of  their 
acts  and  conduct  and  judgments;  and  third,  upon  the  wisdom, 
the  honesty  and  the  patiiotism  and  sense  of  justice  and  fair  play, 
of  the  great  body  of  the  people,  who  have  established  these  in- 
stitutions, clothed  them  with  dignity  and  power,  elected  the 
judges  to  serve  them  as  tlieir  judicial  agents,  and  who  have 
never  failed,  in  the  long  run,  to  distinguish  between  right  and 
wrong,  between  the  true  and  the  false,  between  the  faithful  and 
the  faithless  servants,  and  who  have  no  patience  with  slanderai^ 
or  those  who  live  by  or  feed  upon  slanders. 

To  be  a  judge  over  such  people  is  the  highest  honor  that  can 
be  conferred  upon  mortal  man«  To  be  a  judge  without  such 
powers  as  a  judge  were  to  be  a  kic]dng-post  for  every  madman, 
•  butt  for  every  idiot  or  knave,  and,  withal,  an  object  of  con- 
tempt of  all  men. 

Unfortunately,  there  must  always  be  a  losing  as  well  as  a 
winning  party  to  every  suit,  and  courts  must  *"-  needs  inflict 
pain  as  well  as  impart  joy  by  every  judgment  rendered.  But 
the  loser  to-day  may  be  the  winner  in  another  case  to-morrow. 
And  so  if  every  loser  was  privileged  to  go  to  the  tavern  and 
"cuss  the  court*'  to-day,  he  would  necessarily  have  to  retract  his 
reproaches  and  praise  the  court  to-morrow  when  he  is  a  winner* 

So  it  is  in  life.  It  is  nearly  always  true  that  one  man's  loes 
is  another  man's  gain.  But  life  is  not  a  failure,  and  business 
is  not  a  fraud  and  to  be  condemned,  for  auch  reasona. 
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''Do  unto  others  as  ye  would  others  should  do  unto  you'';  do 
not  bear  false  witness  against  your  neighbor;  keep  the  com- 
mandments; obey  the  laws;  tell  the  truth;  be  honest  to  your- 
self as  well  as  to  your  fellow-man;  bear  no  malice,  but  judge 
all  men  with  charity,  and  life  will  be  sweeter  and  more  profitable, 
and  the  world  will  be  better,  and  your  neighbor's  faults  will 
not  appear  quite  so  impardonable. 

In  this  spirit,  the  judgment  in  this  case  was  entered,  and  in 
this  spirit,  let  it  be  judged. 

What  is  herein  said  in  no  matter  whatever  conflicts  with 
what  was  said  in  Marx  ft  Haas  etc.  Gothing  Co.  t.  Watson,  168 
Mo.  183,  90  Am.  St  Bep.  440,  67  S.  W.  891.  That  was  a  suit 
in  equity  to  enjoin  a  boycott^  and  it  was  held  that  injunction 
would  not  Ue  to  restrain  the  utterance  of  a  libel  or  slander  or  to 
restrain  free  speech.  It  was  held  there,  as  it  is  here,  that  every- 
one may  speak>  write  or  publish  what  he  will,  but  is  responsible 
for  the  abuse  of  the  privilege:  Marx  ft  Haas  etc  Clothing  Co. 
V.  Watson,  168  Mo.  160,  90  Am.  St  Bep.  440,  67  S.  W.  891. 
That  case,  as  well  as  this,  holds  that  the  courts  cannot  prevent 
a  man  telling  an  untruth  about  another,  but  their  power  is 
limited  to  punishing  him  if  he  does  so. 

For  these  reasons^  the  defendant  in  this  case  was  adjudged 
guilty  of  contempt 

Bobinaon,  C.  J.,  Brac^  Gantt,  Burgess,  Yalliant  and  Fox,  J  J., 
concur* 


CatUempU  are  of  Two  JTiiut^— direct  and  eonitmetiye.  Dire^^t  eon- 
tempt  is  eommitted  in  the  presenee  of  the  court  while  sitting  judici- 
allr,  and  eonitmetiye  contempt  is  that  which  tends  to  obstruct  or 
embarrass  the  court  though  not  committed  in  ite  presence:  People 
V.  Wilson,  64  HI.  196,  16  Am.  Bep.  528;  State  y.  Frew,  24  W.  Va. 
416^  49  Am.  Bep.  257;  Ex  parte  Lake,  87  Tex.  Cr.  Bep.  656,  66  Am. 
St.  Bep.  848,  40  &  W.  727.  Contempts  are  also  divided  into  civil 
and  eximinal  eontempts:  Ex  parte  Bobertson,  27  Tex.  App.  628,  11 
Am,  8t.  Bep.  207,  11  S.  W.  669;  State  v.  Circuit  Court,  97  Wis.  1, 
65  Am.  St.  Bep.  90,  72  N.  W.  198;  Holbrook  y.  Ford,  153  HI.  633,  46 
Am.  St.  Bep.  917,  89  K  E.  1091;  Lester  y.  People,  150  IlL  408.  41 
Am.  St.  Bep.  875,  23  N.  E.  387,  37  K.  E.  1004. 

Ocntempto  hg  lAhelouB  Newspaper  publications  are  discussed  in  the 
monographic  note  to  Pereival  y.  State,  50  Am.  St.  Bep.  572-585,  and 
the  subsequent  cases  of  Field  t.  Thomell,  106  Iowa,  7,  68  Am.  St. 
Bep.  281,  75  K.  W.  685;  Telegram  Newspaper  Co.  y.  Commonwealth, 
172  Mass.  294,  70  Am.  St.  Sep.  280,  52  K.  E.  445;  State  y.  Bee 
Pub.  Co.,  60  Neb.  282,  83  Am.  St.  Bep.  531,  83  N.  W.  204.  Newspaper 
comments  on  the  action  of  a  judge  in  cases  finally  decided  prior  to 
their  pnbliciation  cannot  be  considered  criminal  contempts:  State  v* 
Circuit  Court,  97  Wis.  1,  65  Am.  St.  Bep.  90,  72  N.  W.  193.  8e«^ 
too.  Storey  t».  People,  79  HI.  45,  22  Am.  Bep.  158. 
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The  Power  to  PunUh  for  Contempt  is  the  subject  of  a  monognphie 
note  to  dark  y.  People  12  Am.  Dec.  178-186k  Courts  have  inherent 
power  summarily  to  punish  for  contempt:  Puterbaugh  y.  Smith,  131 
lU.  199,  19  Am.  St.  Bep.  30,  33  N.  £.  428;  State  ▼.  Fredlock,  52  W. 
Ya.  232,  94  Am.  St.  Bep.  932,  43  S.  £.  153.  As  to  whether  the 
legislature  is  competent  to  regulate  or  abridge  this  power,  see  Brad* 
ley  ▼.  State,  111  Ga.  168,  78  Am.  St.  Bep.  157,  36  S.  E.  6a|s  State 
▼.  Circuit  Court,  97  Wis.  1,  65  Am.  St.  Bep.  90,  72  N.  W.  l^R  Hale 
V.  State,  55  Ohio  St.  210,  60  Am.  St.  Bep.  691,  45  N.  E.  199;  la 
re  Bobinson,  117  N.  a  538,  53  Am.  St.  Bep.  596,  23  &  E.  453;  la 
re  Shortridge,  99  CaL  526,  37  Am.  St.  Bep.  78,  34  Pae.  227.  Sum- 
mary punishment  for  contempt  is  not  prohibited  by  the  eonstitn- 
tional  provision  that  the  right  of  trial  by  jury  shall  remain  inviolate: 
Bute  V.  Doty,  32  N.  J.  L.  403,  90  Am.  Dee.  671;  Ez  parte  Oraee,  IS 
Iowa»  208,  79  Am.  Dee.  529;  Neel  t.  State,  9  Ark.  259,  00  Am.  Dee. 
209. 
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LEWIS  V.  HYAMS. 

[26  Ney.  «8,  68  Pae.  126,  64  Pae.  817.1 

OONFIIOT  OF  LAWS— Umitatlon  of  Actions.— If  a  partner- 
diip  note  ia  executed  in  one  state  by  a  partner  resident  therein, 
while  another  partner  ia  a  resident  of  another  state,  a  right  of  ac- 
tion, in  default  of  payment,  as  against  the  latter,  accrues  in  the 
state  of  his  residence,  and  if  the  right  of  action  becomes  barred 
in  such  state  by  the  statute  of  limitations,  such  bar  is  effective  and 
eonelnsiye  against  the  holder  of  the  note  in  a  third  state,     (p.  680.) 

XOOTATIOK  OF  AOTIOKS^-Constrnctlon  of  Statute.— The 
words  "when  a  cause  of  action  has  arisen,"  as  used  in  a  statute 
of  limitations,  should  be  construed  as  meaning  when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate  between  the  parties  upon 
the  particular  cause  of  action,  if  properly  invoked,  or,  in  other 
wordi,  when  the  plaintiff  has  the  right  to  sue  upon  the  particular 
cause  of  action,  without  regard  to  the  place  where  it  had  its  origin, 
(p.  W2.) 

OOMFUOT  OF  LAWS— SUtntto  of  Liniitotions.— If  the  maker 
and  payee  of  a  note  reside  out  of  the  state  when  the  note  becomes 
due,  and  the  cause  of  action  accrues  in  another  state  while  the 
maker  continues  to  reside  in  another  state,  until,  by  the  laws  thereof, 
an  action  on  the  note  is  barred  by  limitation,  such  action  is  also 
barred  in  a  state  whose  statute  provides  that  ''when  a  cause  of 
action  has  arisen  in  any  other  state,  and  by  the  laws  thereof,  an 
action  there  cannot  be  maintained  by  reason  of  lapse  of  time,  no 
action  shall  be  maintained  in  this  state.''     (p.  683.) 

OONFUOT  OF  LAWS— Limitations  of  Actions.— Under  the 
statute  of  a  state  providing  that  when  an  action  arising  in  another 
state  Is  barred  therein  by  limitation,  no  action  thereon  shall  be 
brought  in  this  state  except  by  a  citizen  thereof  who  has  held 
the  cause  of  action  from  the  time  it  accrued,  a  citizen  of 
such  state  who  holds  a  note  on  which  a  right  of  action  has 
been  so  barred,  but  who  has  not  held  it  from  the  time  the  cause 
of  action  accrued,  is  precluded  from  maintaining  an  action  thereon. 
(p.  683.) 

(677) 
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T.  CoflSn,  M.  S.  Eianer,  F.  M.  Huffaker  and  W.  D.  Jones, 
for  the  appellant 

W.  E.  V.  Deal,  E,  Tanszky  and  L.  H.  Jacobs,  for  the  re- 
spondent. 

'^  BONNIFIELD,  C.  J.  This  action  was  commenced  on 
December  31,  1897,  in  the  district  court  of  the  first  judicial 
district  in  and  for  Storey  county,  against  Edward  Hyams  and 
William  Hyams  upon  a  promissory  note  executed  in  the  state 
of  California,  of  which  the  following  is  a  copy,  to  wit: 

''$5,000.00  San  Francisco,  March  Ist,  1882. 

''Three  months  after  date,  without  grace,  we  promise  to  pay 
to  ourselves  or  order  the  sum  of  five  thousand  dollars,  payable 
only  in  gold  coin  of  the  government  of  the  United  States,  for 
value  received,  with  interest  in  like  gold  coin  at  the  rate  of 

one  (1)  per  cent  per  month  from until  paid. 

.     ^  ^  'TTTAM  BEOS.*' 

Indorsed:  'T3!yam  Bros.** 

The  case  was  tried  by  the  court  sitting  with  a  jury.  Tlie 
trial  resulted  in  a  judgment  in  favor  of  the  plaintiff  against 
defendant  William  Hyams  for  the  sum  of  fourteen  thousand 
if  our  hundred  and  seventy-five  dollars,  together  with  interest  on 
the  sum  of  five  thousand  dollars  thereof  from  the  seventeenth 
day  ^  of  May,  1899,  till  paid,  at  the  rate  of  one  per  cent  per 
month,  together  with  the  further  sum  of  one  thousand  and  tweii- 
ty-one  dollars  and  fifty  cents  taxed  as  costs.  This  appeal  i«i 
taken  by  WilUam  Hyams  from  said  judgment,  and  from  the 
order  of  the  trial  court  denying  his  motion  for  a  new  tnaL 

It  appears  that  the  plaintiff  and  Edward  Hyams  were,  at 
the  time  of  the  execution  of  said  promissory  note  ever  since 
have  been,  and  now  are,  residents  of  the  state  of  California; 
that  said  Edward  has  not  been  absent  from  the  state  of  CaU- 
f omia  the  place  where  the  note  was  executed,  altogether  more 
than  eighteen  months  since  the  execution  of  said  note. 

It  also  appears  that  William  Hyams  was  at  the  time  of  the 
execution  of  said  note,  ever  since  has  been,  and  now  w,  a 
resident  of  the  state  of  New  York,  and  that  he  has  not  been 
absent  from  said  state  of  New  York  altogether  more  than 
eighteen  months  since  the  execution  of  said  note. 

It  appears  that  at  the  time  of  the  executionof  said  note 
Edward  Hyams  and  William  Hyams  were  copariMrs,  and  for 
E  number  of  years  prior  thereto  had  been  copartners,  under 
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the  finn  name  of  Hyams  Brothers,  carrying  on  business  as 
wholesale  manufacturers  and  dealers  in  clothing,  both  at  the  city 
of  San  Francisco,  state  of  California,  and  at  the  city  of  New 
York,  state  of  New  York.  The  manufacturing  of  clothing 
for  the  firm  was  carried  on  in  the  city  of  New  York,  and  the 
business  there  was  conducted  by  William  Hyams,  and  the  busi- 
ness of  the  sale  of  the  clothing  by  Hyams  Brothers  was  car- 
ried on  in  San  Francisco,  California,  and  conducted  by  Edward 
Hyams;  and  that  Edward  Hyams  made,  executed,  and  indorsed 
-said  note,  and  delivered  the  same  to  tiie  plaintiff,  for  and  in 
the  name  of  said  firm  of  Hyams  Brothers.  In  1884  said  co- 
partnership was  dissolved. 

Among  other  defenses,  the  defendants  pleaded  sections  32 
«nd  33  of  the  statute  of  limitations  of  this  state.  Section  32 
limits  the  time  in  which  an  action  may  be  commenced  on  a  con- 
tract, etc.,  made  out  of  the  state,  to  two  years  after  a  cause 
of  action  has  accrued:  Comp.  Laws,  3735. 

Section  33  provides:  '^When  the  cause  of  action  has  arisen 
in  any  other  state  or  territory  of  the  United  States,  or  in  a 
foreign  country,  and  by  the  laws  thereof  an  action  there  can- 
not ^  be  maintained  against  a  person  by  reason  of  the  lapse  of 
time,  no  action  shall  be  maintained  against  him  in  this  state'': 
Comp.  Laws,  3736. 

The  defendants  also  pleaded  certain  laws  of  the  state  of  Cali- 
fornia, in  connection  with  said  section  33  of  the  Nevada  stat- 
ute, by  which  the  period  is  limited  to  four  years  for  commenc- 
ing an  action  after  it  has  accrued  upon  any  contract,  obliga- 
tion, or  liability  founded  upon  an  instrument  in  writing  exe- 
cuted in  that  state,  and  also  the  laws  of  the  state  of  New  York, 
which  limits  the  time  to  six  years  for  commencing  an  action 
upon  a  contract,  obligation,  or  liability,  express  or  implied,  ex- 
cept a  judgment  or  sealed  instrument. 

It  is  contended  by  counsel  for  appellant  that  an  action  upon 
said  note  was  barred  as  against  him,  long  before  the  commence- 
ment of  this  action,  by  the  laws  of  the  state  of  New  York,  and 
that,  therefore,  by  reason  of  the  provisions  of  said  section 
33  of  our  statute,  no  action  can  be  maintained  against  him  in 
this  state.  It  is  admitted  by  respondent's  counsel  that  if  the 
•cause  of  action  against  appellant  arose  in  New  York,  this  ac- 
tion cannot  be  maintained,  provided  said  section  33  has  not 
been  repealed* 

Counsel  in  their  brief  say:  '*We  admit  that  if  respondent's 
cause  of  action  against  appellant  arose  in  New  York,  and  if  sec- 
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tion  33  of  our  statute  has  not  been  repealed,  appellant's  mo- 
tion for  a  nonsuit  should  have  been  granted.^' 

Appellant's  motion  for  nonsuit  was  granted  ae  to  Edward 
Hyams^  it  appearing  that  the  cause  of  action  against  him  arose 
in  California^  and  by  the  laws  of  that  state  an  action  thereon  had 
been  barred  there.  It  is  contended  on  the  part  of  respondent 
that  the  cause  of  action  against  both  of  the  defendants  arose 
in  the  state  of  California,  and  that  by  reason  of  the  nonresi- 
dence  of  William  Hyams,  and  his  absence  from  that  state,  an 
action  against  him  was  not  barred  there,  the  place  where  the 
cause  of  action  arose,  and  that,  therefore,  it  is  not  barred  here^ 
under  said  section  33. 

Appellant's  counsel  contend  that  the  cause  of  action  against 
him  arose  in  New  York,  and,  an  action  thereon  having  been 
barred  in  that  state,  no  action  can  be  maintained  against  him  in 
this  state,  as  it  is  barred  by  said  section  33. 

A  '^cause  of  action'^  is  defined  by  Bouyier  to  be  a  ri^t  to 
®^  bring  an  action.  The  cause  of  action  is  a  claim  which  may 
be  enforced:  Bucklin  ▼.  Ford,  6  Barb.  393;  Halsey  v.  Beid,  4 
Hun,  777.  It  is  the  right  which  a  party  has  to  institute  and 
carry  through  an  action:  Meyer  y.  Van  CoUem,  28  Barb.  230^ 
The  right  to  prosecute  an  action  with  effect:  Douglas  y.  For* 
rest,  4  Bing.  704,  15  Eng.  Com.  L.  120.  The  term  ''cause  of 
action"  is  synonymous  with  ''right  of  action" :  Am.  &  Eng.  Ency^ 
of  Law,  46,  note.  The  phrase  in  said  section  33,  "when  the 
cause  of  action  has  arisen,"  is  the  same,  in  the  sense  of  the 
statute,  as  if  the  following  expression  had  been  used  in  its  stead,, 
''when  a  cause  of  action  has  accrued." 

Did  the  right  to  bring  an  action  on  said  note  accrue  in  Cali* 
fomia  against  the  appellant,  a  nonresident  of  that  state,  and 
absent  therefrom?  Could  tiie  claim  of  the  respondent  hare 
been  enforced  in  that  state  through  the  process  issued  by  any 
court  of  that  state?  Did  the  respondent  haYe  the  right  to  in- 
stitute and  carry  through  an  action  against  the  appellant  in 
California?  Could  he  haYe  prosecuted  an  action  against  the 
appellant  with  effect  in  that  state?  We  answer  "No"  to  each 
of  the  aboYe  questions.  No  court  in  California  could  haYe  ac- 
quired jurisdiction  of  the  person  of  the  appellant  by  any  pro-^ 
cess  it  could  haYe  issued. 

But  the  right  to  bring  an  action  on  said  note  by  respond-^ 
ent  against  the  appellant  accrued  in  the  state  of  New  York,. 
his  place  of  residence — ^the  place  where  any  competent  court 
of  New  York  could,  by  its  process,  have  acquired  jurisdiction 
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of  hifi  person;  the  plaoe  where  the  respondent's  claim  against 
the  appellant  could  have  been  enforced;  the.  plaoe  where 
the  respondent  had  the  right  to  institute  and  carry  through 
an  action  against  the  appellant;  and  the  place  where  the  re- 
spondent could  have  prosecuted  the  action  against  the  appellant 
with  effect.  We  are  of  opinion  that^  when  default  was  made 
in  the  payment  of  said  note,  the  cause  of  action  thereon  against 
the  appellant  arose  or  accrued  in  the  state  of  New  York ;  that 
in  such  case  at  this  the  cause  of  action  accrues  in  any  state 
against  the  defendant  where  he  may  be  found* 

We  are  of  opinion  that  section  9  of  the  statute  of  1867^ 
^  which  amends  section  83  of  the  statute  of  1861  and  incor- 
porates it  or  makes  it  a  part  of  the  statute  of  1867  is  not  re* 
pealed.  But  if  it  was  repealed  it  would  not  avail  the  respond- 
ent Section  608  of  the  civil  practice  act  which  was  enacted  in 
1869  (Comp.  Laws,  3603)  provides:  ^^When  a  cause  of  action 
has  arisen  in  another  state,  or  in  a  foreign  country,  and  by  the 
laws  thereof  an  action  thereon  cannot  be  maintained  against  a 
person  by  reason  of  the  lapse  of  time,  an  action  thereon  shall 
not  be  maintained  against  him  in  this  state,  except  in  favor  of  a  . 
citizen  thereof  who  has  held  the  cause  of  action  from  the  time 
it  accrued.''    The  respondent  is  not  a  citizen  of  this  state. 

The  appellant  offered  to  prove  the  laws  of  New  York  to 
show  that  by  said  laws  an  action  on  said  promissory  note 
cannot  be  maintained  there  against  the  appellant  by  reason  of 
the  lapse  of  time.  The  court  refused  the  offer,  but  from  the 
admissions  of  respondent  above  given,  we  taJ^e  it  that  he 
admits  that  the  laws  of  that  state  are  as  appellant  claims  them 
to  be. 

We  do  not  deem  it  necessary  to  pass  upon  the  contention  of 
the  respective  counsel  with  respect  to  the  proper  construction 
of  section  21  of  our  statute  of  limitations,  for,  if  we  are 
correct  in  our  conclusion  that  the  cause  of  action  arose  or  ac- 
crued against  the  appellant  in  the  state  of  New  York,  and  we 
think  we  are,  then  an  action  thereon  was  barred  there  by  reason 
of  the  lapse  of  time  and  it  is,  therefore,  barred  here. 

The  judgment  and  order  appealed  from  are  reversed. 

UPON  PETITION  POB  KEHEABIKQ. 

UASSEY,  C.  J.  The  petition  for  a  rehearing  herein  in* 
vohres  the  same  question  passed  upon  by  the  court  relating  to 
the  construction  of  our  statute  of  limitations.  We  have  given 
the  matter  an  exhaustive  and  careful  re-examination,  and  are 
unable  to  reach  a  conclusion  different  from  the  one  announced,. 
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The  question  must  be  determined  by  the  construction  to 
be  placed  upon  the  words^  ''when  a  cause  of  action  has  arisen,** 
used  in  section  33  of  our  statute  of  limitationa:  Comp.  Lawa, 
8736. 

The  state  of  Illinois  has  a  statute  in  substance,  and  almost 
^  in  language  similar  to  our  section  33.  The  supreme  court 
of  that  state,  in  construing  the  precise  words,  ^hen  a  cause 
of  action  has  arisen/'  found  in  the  section  of  their  statute, 
gave  to  fhem  the  meaning  we  have  placed  upon  them,  as 
used  in  our  statute. 

In  the  case  of  Hyman  ▼.  McYeigh,  reported  in  10  Chic.  L.  N. 
157^  the  court  of  that  state  say  that  ''the  words,  Vhen  a  cause  of 
action  has  arisen/  as  they  occur  in  the  statute  pleaded,  should 
be  construed  as  meaning  when  jurisdiction  exists  in  the  courts 
of  a  state  to  adjudicate  between  the  parties  upon  the  particular 
cause  of  action,  if  properly  invoked;  or,  in  other  words,  when 
the  plaintiff  has  the  right  to  sue  the  defendant  in  the  courts  of 
the  state  upon  the  particular  cause  of  action,  without  regard  to 
the  place  where  the  cause  of  action  had  its  origin.'^ 

The  same  construction  was  placed  upon  the  words  by  that 
court  in  the  case  of  Hyman  y.  Bayne,  83  111.  256,  and  is  cited 
by  the  court  in  Hyman  y.  McVeigh,  as  authority  for  the  doc- 
trine. This  construction  was  subsequently  adopted  by  the  ap- 
pellate court  of  that  state  in  Humphrey  v.  Cole,  14  Bradw.  56 ; 
and  while  the  same  court  in  Story  v.  Thompson,  86  EL  App. 
870,  disapproves  of  Humphrey  t.  Cole,  it  bases  its  disapproval 
upon  the  application  of  the  statute  to  the  facts  of  the  case 
when  construed  with  the  provisions  of  section  18  of  their 
statute.  This  is  manifest  from  the  language  used  by  the  court 
in  Story  v.  Thompson.  It  does  not  attempt  to  di»&pprove  of 
Hyman  v.  Bayne  and  Hjrman  v.  McYeigh,  but  makes  a  dia- 
tinction  between  those  cases  and  the  case  of  Humphrey  v.  Cole. 

In  making  the  distinction  the  court  say  (speaking  of  Hyman 
V.  Bayne  and  Hyman  v.  McVeigh) :  "Boih  the  maker  of  the 
note  and  the  payee  resided  outside  the  state  of  Illinois  when 
the  cause  of  action  accrued,  and  till  after  the  bar  in  the  other 
state  was  established.  The  expressions  of  the  supreme  court 
in  that  case,  and  quoted  in  14  Illinois,  supra,  were  made  with 
reference  to  the  facts  in  that  case,  but  have  no  applicatioa 
here.  The  decision  in  Humphrey  v.  Cole,  14  Bradw.  56,  must 
have  been  made  under  a  mistaken  idea  of  what  was  really  de-> 
cided  in  Hyman  v.  McVeigh,  87  HL  708." 
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®^  It  will  also  be  noted  that  the  case  from  which  we  have 
quoted  turned  upon  the  rights  of  a  resident  creditor  under 
another  provision  of  the  statute. 

As  late  as  1892,  in  the  case  of  Wooley  ▼.  YameU,  142  HL 
449,  32  N,  E.  891,  the  supreme  court  of  that  state,  in  express 
terms,  approved  the  doctrine  laid  down  in  Hyman  v.  Bayne 
and  Hyman  v.  McVeigh,  '^IVIiere  the  maker  of  a  promissory 
note  and  the  payee,''  say  the  court,  ^'reside  out  of  this  state 
when  the  note  becomes  due,  and  the  cause  of  action  accrues  in 
another  state,  and  the  maker  continues  to  reside  out  of  the 
state  and  in  another  state,  until,  by  the  laws  of  such  state,  an 
action  on  the  note  is  barred,  the  section  of  the  limitation  law, 
supra,  when  pleaded  to  an  action  brought  on  such  note  in  this 
state,  may  constitute  a  bar  to  such  action.  This  is  the  doctrine 
of  Hyman  v.  Bayne,  83  111.  256,  and  also  of  Hyman  v.  McVeigh. 
unreported,  but  mentioned  in  87  HL  708.  In  each  of  these 
cases,  as  will  be  found  upon  an  examination  of  the  record, 
the  maker  and  payee  both  resided  out  of  this  state  at  the 
maturity  of  the  cause  of  action  sued  on,  and  when  the  cause 
of  action  accrued,  and  so  remained  until  an  action  was  barred 
in  and  by  the  laws  of  a  foreign  state  where  the  domicile  ex- 
isted.'' 

Our  position  also  seems  to  be  fortified  by  the  subsequent 
enactment  of  section  508  of  the  civil  practice  act  (Comp. 
Laws,  3603),  in  which  the  legislature  created  an  exception  in 
favor  of  a  citizen  of  this  state  who  has  held  such  cause  of 
action  from  the  time  it  accrued. 

The  claim  of  citizenship  in  this  state,  made  by  the  respond* 
ent  in  his  petition  for  a  rehearing,  is,  as  we  bdieve  upon  the 
showing  made  in  his  own  deposition,  without  merit;  but,  if 
that  claim  were  well  taken,  he  still  fails  to  come  within  the 
section  508,  supra,  in  that  he  has  not  held  the  note  from  the 
time  the  cause  of  action  accrued  thereon* 

The  petition  is  denied* 


IAmitafUm9  of  AeHon$  u  aflteeted  by  absenea  from  the  state  are 
diaciiMed  in  Fisher  ▼.  Hartley,  48  W.  Ya.  339,  87  8.  E.  578,  86  Am. 
81.  Bep.  39,  and  eases  cited  in  the  cross-reference  note  thereto: 
Lamberton  ▼.  Grant,  94  Me.  508,  80  Am.  St.  Bep.  415,  48  AtL  127. 
The  clansa  "when  a  cause  of  action  has  arisen"  should  be  con- 
•tmed  as  meaning  when  jurisdiction  exists  in  the  courts  of  a  state 
to  adjudicate  between  the  parties  upon  the  particular  cause  of  action: 
Freundt  y.  Hahn,  24  Wash.  8,  85  Am.  St.  Bep.  939,  63  Pac  1107.  In 
this  ease  it  is  held  that  a  statute  providing  that  ''when  a  cause  of 
action  has  arisen  in  another  state  between  nonresidents   of  this 
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state,  and  bj  the  laws  of  the  state  where  the  cause  of  action  arose, 
an  action  cannot  be  maintained  thereon  by  reason  of  lapse  of  time, 
no  action  can  be  maintained  thereon  in  this  state/'  does  not  apply 
to  an  action  on  a  note  by  a  resident  of  the  latter  state  against 
a  nonresident,  if,  at  the  time  of  the  execution  of  the  note,  both 

Earties  were  nonresidents  and  the  payee  had  taken  ap  hSm  residence 
I  the  state  prior  to  the  maturity  of  the  notew 


FOULKS  ACCELERATING  AIR  MOTOR  COMPANY  t. 

THIES. 

[26  Key.  158,  65  Pac.  873.] 

OOBPOBATIOKS— Fraud  In  Obtaining  Stodc  Snbscriptloiis.— 

If  a  person  files  on  application  for  a  patent  and  appoints  attorm^y» 
to  prosecute  it,  with  authority  to  alter  or  amend  his  specifications^ 
and  the  application  for  a  patent  is  granted  after  the  specification* 
haye  been  amende*!,  and  such  person,  knowing  that  some  amendments 
haye  been  offered,  represents,  for  the  purpose  of  securing  a  stoek 
subscription,  that  a  patent  according  to  his  original  speoificationa 
has  been  granted,  such  representations  are  a  <raud  in  law,  and 
avoid  the  stock  subscription  thus  secured,  although  he  did  not  know^ 
that  his  representations  were  false,  belieyed  them  to  be  tmo  and  did 
not  make  them  with  intent  to  deceive,     (p.  686.) 

FBAUD — BepresentatloiiB— Snowledgo  of  Treth  or  Falsttj  of » 
One  who,  without  knowledge  of  the  truth  or  falsity  of  a  material 
representation  made  with  intent  that  another  shall  act  thereon  which 
he  does,  is  guilty  of  fraud.  In  legal  contemplation  if  the  representation 
turns  out  to  be  false,  as  much  as  if  he  knew  it  was  untrue  when  ko> 
made  it.     (p.  686.) 

F&AUD— False  Sopresentations. — li  a  person  makes  a  material 
representation  in  relation  to  a  matter  susceptible  of  knowledge,  in 
such  manner  as  to  impart  positive  knowledge  of  its  truth,  with 
intent  that  another  shall  rely  upon  such  representation,  this  is  suffi- 
cient to  establish  against  him  a  legal  fraud,  if  the  other  does  reljr 
upon  it  and  it  proves  untrue,    (p.  687.) 

F.  H.  Norcross  and  Torreyson  &  SnmmeHleldy  for  flue  ftp* 

pellanL 

Curler  &  Curler,  G.  H.  Foulks^  W.  E.  F.  Deal  and  B.  Tauai* 
ky,  for  the  respondent 

^'^  BELKNAP,  J.    Action  to  collect  a  call  upon  ft  suIk 

scription  to  plaintiff's  stock.  In  his  answer  defendant^  among 
other  thingSy  sets  up^  as  an  equitable  defense  to  the  action^ 
that  during  the  month  of  February^  1893^  and  prior  to  the 
twenty-fifth  day  of  March,  John  P.  Foulks  falsely  represented 
to  the  defendant  and  others  that  he  was  the  inventor  and  the 
owner  of  a  certain  patent  for  an  improvement  in  windmills^ 
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the  letters  patent  of  which  had  not  been  issued^  but  would 
ahortly  be  issued,  and  when  issued  would  cover  all  the  me- 
chanical features  described  in  the  answer  in  this  case;  that 
defendant^  relying  upon  said  representations,  subscribed  for  a 
certain  number  of  shares  of  the  capital  stock  of  the  plaintifF; 
that  defendant  first  learned  upon  the  dates  mentioned  in  the 
answer  that  the  letters  patent  issued  to  Foulks,  and  subse- 
quently assigned  to  plaintiff,  did  not  embrace  the  mechanical 
principles  claimed  for  it  by  Foulks  in  his  representations  or  in 
his  application  for  a  patent 

At  the  trial  the  district  court  found  that  upon  March  9, 
1892.  Mr.  Foulks  filed  his  application  for  a  patent  for  an 
improvement  in  air  motors,  and  appointed  Dewey  &  Co.,  of 
San  Francisco,  California,  and  A.  E.  Evans  &  Co.,  of  Wash- 
ington,  D.  C,  his  attorneys  to  prosecute  the  same,  and  to  alter 
or  amend  his  specifications,  to  receive  the  letters  patent  when 
issued,  and  to  transact  all  business  in  the  patent  office  con* 
nected  therewith;  that  upon  December  27,  1892,  the  attorneys 
of  Mr.  Foulks  transmitted  to  him  a  copy  of  a  notice  from  the 
patent  office  to  the  effect  that  his  application  for  a  patent 
had  been  examined  and  allowed ;  that  while  his  application  was 
pending  several  amendments  were  made  by  his  attorneys,  but 
no  reference  thereto  was  made  by  the  notice,  ^^'^  and  Mr. 
Foulks  was  not  informed  of  the  particulars  in  which  his  ap- 
plication had  been  amended  until  after  the  patent  was  granted. 

It  was  also  found  that  until  subsequent  to  July  15,  1893, 
Mr.  Foulks  believed,  and  did  not  have  any  reason  for  not 
believing,  that  his  application  for  patent  had  not  been  allowed 
by  the  patent  office  as  originally  made  and  filed;  that  he  be- 
lieved his  representations  to  the  defendant  as  to  the  scope  of 
the  patent  were  true,  and  without  any  knowledge  that  they  were 
untrue  and  without  intent  to  deceive.  It  was  also  found  that 
the  contents  of  the  patent  materially  differed  from  the  represen- 
tations made  concerning  it  by  Mr.  Foulks.  Upon  these  facts, 
the  question  is  whether  or  not  the  representations  were  fraudu- 
lent in  law. 

The  notification  to  Mr.  Foulks  that  his  application  had  been 
approved  should  be  considered  in  connection  with  his  authoriza- 
tion of  Dewey  ft  Co.,  of  San  Francisco,  and  A.  H.  Evans  ft 
Co.,  of  Washington,  to  alter  or  amend  the  specifications.  Un- 
der the  authority  given  his  attorneys,  no  one  could  have  known, 
prior  to  final  action  by  the  patent  office,  the  extent  to  which 
the  specifications  had  been  altered  or  amended.    He  knew  that 
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amendments  had  been  made.  That  fact  may  well  have  excited 
his  inquiry,  and  investigation  would  have  readily  revealed  the 
fact  that  tiie  patent  office  had  determined  that  Mr.  Foulks* 
application  infringed  upon  the  Kirkwood  patent,  and  that  his 
attorneys  had  disclaimed  all  rights  conflicting  with  it^  In* 
stead  of  making  the  inquiry  which  the  circumstances  suggested, 
he  made  no  effort  to  inform  himself  further.  Afterward,  when 
a  patent  was  allowed,  instead  of  ascertaining  the  extent  to  which 
his  specifications  had  been  altered  or  amended  by  his  attorneys 
under  his  authority,  he  represented  to  defendant  and  others 
that  a  patent,  according  to  the  original  specifications,  had  been 
granted.  Manifestly,  he  did  not  know  whether  his  statement 
were  true  or  false,  and  he,  or  his  successor  in  interest,  is  liable 
if  he  asserted  them  to  be  true  not  knowing  whether  they  were 
true  or  false. 

In  Bennett  v.  Judson,  21  N.  Y.  238,  the  question  was  whether 
representations  could  be  deemed  fraudulent  unless  ihey  were 
known  to  be  false.  It  was  held  that  one  who,  without  knowl- 
edge ^^  of  its  truth  or  falsity,  makes  a  material  representa- 
tion, is  guilty  of  fraud,  in  legal  contemplation,  as  much  as  if 
he  knew  it  to  be  untrue. 

The  decision  in  Bennett  v.  Judson,  21  N.  Y.  238,  was  subse- 
quently qualified  by  the  case  of  Wakeman  v.  Dalley,  61  N.  Y. 
35,  10  Am.  Bep.  551,  to  the  extent  that  the  injured  party  is  not 
compelled  to  prove  that  the  person  making  the  representations 
knew  them  to  be  false.  If  he  assume  or  intend  to  conv^  the 
impression  that  he  has  actual  knowledge  of  their  truth,  when 
conscious  that  he  has  not  such  knowledge,  it  is  enough:  Rail- 
road Co.  V.  Tyng,  2  Hun,  321;  Wakeman  v.  Dalley,  61  N.  Y. 
27,  10  Am.  Bep.  651. 

Judge  Story  states  the  rule  applicable  to  this  class  of  cases 
as  follows:  ''Whether  a  party  misrepresenting  a  material  fact 
knew  it  to  be  false,  or  made  the  assertion  without  knowing^ 
whether  it  was  true  or  false,  is  wholly  inmiaterial;  for  the 
affirmation  of  what  one  does  not  know  or  believe  to  be  true  is 
equally,  in  morals  and  law,  as  imjustifiable  as  the  affirmation 
of  what  is  known  to  be  positively  false,  and,  even  if  the  party 
innocently  misrepresents  a  material  fact  by  mistake,  it  is 
equally  conclusive,  for  it  operates  as  a  surprise  and  imposition 
upon  the  other  party":  Story^s  Equity  Jurisprudence,  193. 

"Accordingly,"  says  Judge  Cooley  in  his  work  on  Torts 
(page  498),  "when  either  of  the  two  parties  to  a  negotiation 
for  the  purchase  of  property  makes  material  representations 
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of  matters  which  he  avers  or  assumes  to  be  within  his  own 
knowledge,  with  intent  that  the  other  party  shall  act  upon 
ihem,  and  these  representations  are  actually  relied  upon  by 
the  other  party  in  completing  the  negotiation,  and  they  prove 
to  be  false,  to  his  injury,  a  court  of  equity  will  treat  tiie  case 
as  one  of  fraud,  and  give  the  proper  relief,  although  the 
party  making  the  representations  was  not  aware  at  the  time 
of  their  falsity/' 

Again,  at  page  501 :  'There  are  numerous  cases  in  which  it 
has  been  held  that  if  a  person  makes  a  material  representa* 
tion  in  relation  to  a  matter  susceptible  of  knowledge,  in  such 
a  manner  as  to  import  positive  knowledge  of  its  tmtti  or 
falsity,  with  intent  that  another  should  rely  upon  such  repre- 
sentation, this  is  sufiScient  to  establish  against  him  a  legal 
fraud,  if  the  other  does  rely  upon  it  and  it  proves  untrue. 
The  fraud  here  consists  in  the  reckless  assertion  fhat  that  is 
i7«  true  of  which  the  party  knows  nothing,  and  deceiving  the 
other  party  thereby;  and  even  the  actual  belief  of  the  party 
in  the  truth  of  what  he  asserts  is  immaterial,  unless  he  had 
some  apparently  good  reason  for  his  belief,  sudi,  for  example, 
as  the  positive  statements  of  others  in  whom  he  confided,  and 
was  innocent  of  any  attempt  to  mislead,  or  unless  his  represen- 
tations related  to  matters  of  opinion^':  See  cases  cited  on  page 
501;  8  Am.  &  Eng.  Ency.  of  Law,  642. 

Judgment  reversed,  and  cause  remanded  for  new  triaL 

Pitsgerald,  J.,  concurred  in  the  judgment 

Hassey,  C.  J.,  being  disqualified,  did  not  participate. 

By  the  Court    Behearing  denied. 

One  Who  Make$  a  RepmmMUm  without  knowing  whether  it  is 
tme  or  falsa,  maj  be  as  blamable  as  though  he  made  it  knowing  it 
to  be  false.  If,  therefore,  a  person  states  as  of  his  own  knowledge, 
material  faets  susceptible  of  knowledge  which  are  false,  he  is 
gniltj  of  frand:  See  the  monographie  note  to  Cottrill  y.  Kram, 
IS  Am.  St.  Bep.  560.  For  tlds  principle  considered  in  relation 
to  the  sale  of  corporate  stock,  see  Konntze  v.  Kennedy,  147 
N.  T.  124,  49  Am.  St.  Bep.  651,  41  N.  E.  414;  Prewitt  ▼.  Trimble, 
92  Ky.  176,  36  Am.  St.  Bep.  586,  17  S.  W.  856l  And  for  the  dis- 
tinction between  it  and  mere  expressions  of  opinion,  sec  Crocflcer  t. 
^Canley,  lfi4  TH  282,  56  Am.  St.  Bep.  196,  45  N.  E.  577;  Hecht  t. 
Hetzler,  14  Utah,  408,  60  Am.  St.  Bep.  906,  48  Pac.  87;  Ansley  t. 
Bank  <tf  Piedmont,  118  Ala.  467,  59  Am.  St.  Bep.  122,  21  South.  69. 
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•  STATE  ▼.  DOUGLAS. 

[26  Ker.  196,  65  Pm.  802.] 

UOtOENT,  WlMtbier  Joint  or  Soraral  Orimo.— no  Stoaling  of 
tlio  PropoiXy  of  Dlfforoat  Penooa  at  the  same  time  and  plaee,  and 
bj  the  same  act,  maj  be  prosecuted,  at  the  pleasure  of  the  statOy 
as  one  offense  or  several  distinet  offenses,     (p.  689.) 

LABGENT.— An  Indictment  charging  the  defendant,  at  flM 
same  time  and  place,  with  having  stolen  the  property  of  different 
persons,  charges  bnt  one  laroeny^  one  act  or  offense,  and  is  snffieient, 
and  not  open  to  attack  as  being  duplicitons,  requiring  the  state  to 
elect  on  which  count  it  will  prosecute*  (p.  690.) 

OBIMINAIi  ItAW— Aecomplice. — ^A  deputy  sheriff  who  does 
not  participate  in  the  criminal  act,  nor  suggest  or  plan  it,  and  who» 
at  the  suggestion  of  the  real  perpetrator,  consents  to  join  in  the 
offense,  but  instead  keeps  the  sheriff  fully  informed  as  to  what  ia 
transpiring,  is  neither  a  eo-conspirator  nor    an  accomplice,     (p.  690.) 

WITNESSES^ Aocomplicew — ^Under  the  statute  an  accomplice 
is  not  incompetent  as  a  witness,  but  the  weight  to  be  given  to  his 
testimony  is  a  question  for  the  jury,  and  a  conviction  cannot  be 
had  upon  his  uncorroborated  testimony,    (p.  690.) 

TBIAIi — Inatmetions. — ^It  is  not  error  to  refuse  instructions 
if  there  is  no  evidence  before  the  jury  making  them  applicable, 
even  though  they  contain  eorrect  statements  of  the  principles  of  the 
law.     (p.  691.) 

TBIAIi.— Inatmctlonfl  not  Embodied  in  the  bill  of  exceptions 
are  no  part  of  the  record  and  cannot  be  considered  on  appeaL  (p. 
692.) 

Torreyson  &  Summerfield  and  G.  D.  Fyne,  for  the  appellniit. 

W.  Woodburn,  attorney  general,  E.  T.  Dupnis  and  F.  IL 
Hoffaker,  for  the  respondent. 

^^  MASSEY,  C.  J.  The  appellant  was  charged  with  the 
crime  of  grand  larceny,  was  tried  and  convicted  thereof,  and 
sentenced  to  imprisonment  in  the  state  prison  for  a  term  of  ten 
years.  He  appeals  from  the  judgment  and  the  order  denying 
his  motion  for  a  new  triaL 

1.  He  complains  that  the  oonrt  erred  in  orermling  hia 
demurrer  to  the  indictment  The  specific  objection  made  by 
the  demurrer  is  that  the  indictment  charges  four  distinct  lar- 
cenies. At  the  proper  time  he  asked  the  conrt  that  the  itate 
be  directed  to  elect  as  to  which  of  the  offenses  charged  he  shoald 
be  placed  upon  his  trial.  This  request  was  refused,  and  iha 
refusal  of  the  court  is  assigned  aa  error.  Aa  the  action  of  tha 
court  in  overruling  the  demurrer  and  in  refusing  to  direct  iha 
state  to  elect  involves  the  same  question,  the  asaignmeinta  mnj 
be  properly  considered  together. 
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The  indictment  charges  that  appellant,  on  or  about  the 
^enty-sixth  day  of  May,  1900,  at  the  county  of  Churchill,  state 
of  Nevada,  unlawfully  and  feloniously  did  steal,  take,  and 
-drive  away  a  particularly  described  steer,  of  certain  alleged 
value,  the  property  of  Henry  Thelan;  certain  other  particularly 
-described  cattle,  of  certain  alleged  value,  the  property  of  Lee 
Wightman;  certain  other  particularly  described  cattle,  of  cer« 
lain  alleged  value,  the  property  of  W.  F.  Kaiser;  and  certain 
•other  particularly  described  cattle,  of  certain  alleged  value, 
the  property  of  J.  M.  Douglass. 

If  the  language  used  in  this  indictment  charges  four  dis- 
tinct larcenies,  then,  under  the  provisions  of  our  criminal  prac- 
tice act  (Comp.  Laws,  4203),  appellants  contention  is  tenable, 
and  the  demurrer  should  have  been  sustained,  and  the  request 
for  the  election  should  have  been  granted. 

This  court  has  intimated  that  the  stealing  of  property  of 
different  persons  at  the  same  time  and  place,  and  by  the  same 
act,  may  be  prosecuted,  at  the  pleasure  of  the  state,  as  one 
^^^  offense  or  several  distinct  offenses:  State  v.  Lambert,  9 
Nev.  324. 

While  the  authorities  bearing  upon  the  rule  that  such  lar- 
ceny may  be  prosecuted  as  one  offense  are  not  uniform,  yet 
we  are  of  the  opinion  that  the  weight  of  authority,  considered 
with  reference  to  reason  and  with  the  statute  defining  larceny, 
is  against  the  claim  of  appellant. 

In  a  strong  and  well-reasoned  case,  in  which  a  large  number 
of  authorities  are  collected  and  cited  against  appellant's  con- 
tention, the  supreme  court  of  Indiana  uses  the  following  lan- 
guage, which  we  quote  with  approval :  ''We  recognize  no  good 
reason  to  depart  from  what  may  be  considered  the  great  cur- 
rent of  authority,  and  hold  the  pleading  in  question  bad,  when 
it  can  reasonably  be  said  that  it  discloses  that  the  larceny  com* 
plained  of  was  but  a  single  act  or  transaction  in  violation  of 
the  law  against  larceny,  although  the  property  which  was  the 
subject  of  the  crime  bdonged  to  several  different  persons.  The 
particular  ownership,  as  charged  in  the  pleading,  of  the  money 
stolen,  did  not  give  character  to  the  act  of  stealing,  but  was 
merely  a  part  of  the  description  of  the  particular  crime  charged 
to  have  been  committed.  The  information,  prima  facie,  un- 
der the  circumstances,  can  be  said  to  charge  but  one  offense 
against  the  state,  and  is  not  open  to  the  objection  that  it  is  bad 
for  duplicity*' :  Furnace  v.  State,  163  Ini  93,  54  N.  E.  441. 

81  B«p^  YoL  99^-^ 
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This  is  a  later  case  than  Joslyn  y.  State,  128  Ind.  160,  25 
Am.  St.  Eep.  425,  27  N,  E.  492,  cited  by  appellant,  and  over* 
rules  that  case. 

It  seems  to  ns  that  the  language  used  in  the  indictment  ixk 
the  case  at  bar,  charging  the  defendant,  at  the  same  time  and 
place,  with  having  stolen  the  property  of  different  persons,, 
charges  but  one  offense,  one  act  or  transaction  in  violation  of 
\b,w,  and  fills  the  measure  required  by  the  sixth  subdivisioa 
of  section  243  of  the  criminal  practice  act  (Comp.  Laws,  4208), 
hy  which  an  indictment  is  declared  suflScient  when  the  act 
charged  is  clearly  and  distinctly  set  forth  in  ordinary  and  con- 
cise language  without  repetition,  and  in  such  manner  as  to  en- 
able a  person  of  common  understanding  to  know  what  is  in- 
tended. Not  only  does  the  indictment  sufficiently  charge  one 
act  of  larceny  by  which  the  property  of  different  persons  was 
taken,  but  the  evidence  submitted  to  the  jury  shows  that 
*^^  there  was  but  one  offense  committed.  The  witness  iLing, 
to  whom  appellant  made  his  confession  while  still  in  possession 
of  part  of  the  stolen  property,  testified  that  appellant  stated  to 
him  that  he  rode  down  in  the  night  and  sorted  out  of  a  handt 
of  cattle  the  eighteen  head,  and  drove  them  away. 

2.  During  the  progress  of  the  trial  one  Joe  King  was  called 
as  a  witness,  and  testified  to  a  confession  made  to  him  by  ap- 
pellant. The  appellant  asked  the  court  to  strike  the  testimony 
given  by  King  from  the  record,  for  the  reason  that  it  appeared 
that  King  was  a  co-conspirator  in  the  commission  of  the  crime' 
charged.  The  refusal  of  the  court  to  strike  out  is  assigned  as 
error.  The  record  does  not  show  that  the  witness  was  a  ^'co- 
conspirator,''  within  the  meaning  of  that  term.  He  did  not 
participate  in  the  criminal  act>  and  did  not  suggest  or  plan  it* 
It  does  show  fhat  the  appellant  planned  and  committed  the- 
crime.  It  further  shows  tiiat  he  suggested  the  commission  of 
the  crime  to  the  witness,  who  had,  in  anticipation  of  some  such 
suggestion,  been  appointed  a  deputy  sheriff  by  the  sheriff  of 
Lyon  county,  and  was  acting  as  such,  without  tiie  knowledge  of 
the  appellant,  when  appellant  invited  him  to  join  in  the  com* 
mission  of  the  crime  of  larceny;  that  the  witness  consented  tcK 
join  in  the  offense,  but  did  not,  and  kept  his  principal,  the- 
sheriff,  fully  informed  as  to  what  was  transpiring  between  him 
and  appellant. 

It  also  shows  that  all  that  was  done  or  said  by  the  witnesa- 
was  without  criminal  purpose  or  intent.  He  was  not^  under 
the  facts  shown,  either  a  co-conspirator  or  accompBce,  and: 
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his  evidence  should  not  be  treated  as  such :  Campbell  v.  Com- 
monwealth, 84  Pa.  St  187;  Wright  v.  State,  7  Tex.  App.  674^ 
32  Am.  Bep.  699;  People  t.  Farrell,  30  Cal.  316. 

But  if  it  were  even  shown  or  admitted  that  the  witness  King 
was  an  accomplice^  that  fact  does  not  render  him  incompetent  to 
give  testimony  under  our  statute :  Comp.  Laws,  4667. 

The  weight  to  be  given  to  his  testimony  is  a  question  for 
the  jury,  under  proper  instructions,  subject,  however,  to  the 
statutory  restriction  (Comp.  Laws,  4330)  that  a  conviction 
cannot  be  had  upon  the  uncorroborated  testimony  of  such  ac- 
complice. It  was  not  error,  therefore,  to  refuse  to  strike  out 
the  testimony  of  King. 

•^  3.  The  appellant  requested  the  court  to  instruct  the  jury 
that  the  oflScers  of  the  law  should  never  encourage  and  assist 
parties  to  commit  crime,  in  order  to  arrest  and  have  them 
punished  for  so  doing;  that  it  is  their  duty  to  prevent  crime, 
instead  of  lending  aid  and  encouragement  in  carrying  it  out, 
and  in  this  case  the  officers  of  the  law,  instead  of  laying  a 
plan  to  have  defendant  commit  the  crime  as  charged,  if  the 
jury  believed  from  the  evidence  that  they  did  lay  such  plan, 
should  have  taken  all  steps  in  their  power  to  prevent  the  com* 
mission  of  the  offense.  The  refusal  of  the  court  to  give  this 
instruction  is  assigned  as  error. 

It  is  settled  by  the  decisions  of  this  court  that  it  is  not  error 
to  refuse  instructions,  if  there  is  no  evidence  before  the  jury 
making  them  applicable,  even  though  such  instructions  con- 
tained correct  statements  of  the  principles  of  the  law :  State  v. 
Waterman,  1  Nev.  543;  State  v.  Squaires,  2  Nev.  226;  State 
T.  Ah  Loi,  5  Nev.  99. 

It  is  sufficient,  without  passing,  upon  the  correctness  of  the 
rule  of  law  contained  in  the  instruction  asked,  to  say  that  this 
instruction  was  not  applicable  to  the  facts  of  the  case  at  bar. 

We  \)elieve  the  evidence  shows  conclusively  that  neither  the 
sheriff  nor  his  deputy  suggested  the  commission  of  the  crime. 
It  further  shows  that  neither  of  these  officers  assisted  in  the 
commission  of  the  crime,  and  that  whatever  plan  was  laid  for 
the  commission  of  the  theft  was  solely  and  exclusively  the 
plan  of  the  appellant,  and  by  him  alone  carried  into  effect. 

4.  Whether  or  not  there  is  any  merit  in  the  claim  that  the 
court  erred  in  refusing  to  give  tiie  instruction  relating  to  the 
testimony  of  detectives  is  not  before  us.  It  appears  from  the 
action  of  the  court  in  refusing  to  give  the  instruction  that  it 
had  been  given  in  substance,  and  the  record  fails  to  affirms- 
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tiyely  show  that  such  was  not  the  fact  Whatever  instmctiona 
were  given  by  the  court  are  not  properly  brought  her^  and 
under  the  rule  announced  in  State  v.  Maher,  25  Nev.  465,  62 
Pac.  236,  there  is  nothing  for  us  to  consider.  ^ 

5.  We  cannot  consider  the  objections  to  inatroctiona  given 
by  the  court.  These  instructions,  not  having  been  embodied 
in  the  bill  of  exceptions,  are  no  part  of  the  record:  State  v. 
Forsha,  8  Nev.  137;  State  v.  Bums,  8  Nev.  261;  State  r. 
Eover,  11  Nev.  343 ;  State  v.  Maher,  25  Nev.  466,  62  Pac  236. 

*^^  No  error  having  been  shown,  the  judgment  and  order 
will  be  afiSrmed« 


Th»  Crime  of  Larceny  is  tba  subject  of  a  monographic  note  to  People 
T.  MiUer,  88  Am.  St.  Bep.  559-608.  The  theft  of  sereral  articles 
at  one  and  the  same  time  and  place  constitutes  but  one  offense,  though 
they  belong  to  different  persons;  it  is  otherwise,  however,  if  the 
theft  is'  at  different  and  distinct  times  and  places  on  the  same  ex- 
pedition, from  the  same  or  different  owners:  State  v.  Emery,  68 
Yt.  109,  54  Am.  St.  Bep.  878,  34  Atl.  432;  State  v.  Haggard,  160  Mo. 
469,  83  Am.  St  Bep.  484,  61  S.  W.  184w 

The  Sufficiency  of  Accomplice  Testimony  to  sustain  a  conviction  la 
considered  in  the  monographie  note  to  Stone  v*  State,  98  Am.  St. 
Bep.  158180. 


WALSH  V.  WALLACE. 

[26  Kev.  299,  67  Pao.  914.] 

Bl"lFUljATION&-<knistnietloii.— A  stipulation  that  within 
forty  days  appellant  may  make  application  for  additional  flndinffs, 
aie  and  serve  notice  of  intention  to  move  for  a.  new  trial,  and  lie 
and  serve  statement  on  motion,  therefor,  aUows  performance  of  any 
ef  the  acts  mentioned  within  the  forty  days,  notwithstanding  the 
statute  provides  that  the  statement  on  motion  for  a  new  trial  must 
be  filed  within  five  days  after  notice  of  intention  to  move  therefor, 
(p.  694.) 

BIPABIAK  BIGHTS.— The  Doctrins  of  Blpaxlaa  rights  doea 
not  prevail  in  Nevada,     (p.  699.) 

WATEB— -Appropriation  of. — ^To  constitute  a  valid  appropria- 
tion of  water  there  must  be  an  actual  diversion  thereof,  with  intent 
to  apply  it  to  a  beneficial  use,  followed  by  an  application  to  such 
use  within  a  reasonable  time.    (p.  699.) 

WATEBS-— Appropriation— Cutting  Grass— <}rasi]ig  Land.-^ 
A  settlement  upon  land  along  a  river,  having  it  surveyed,  or  mark- 
ing its  boundaries  and  cutting  wild  grass  therefrom,  produced  by  the 
overfiow  of  such  river,  and  grazing  the  land,  does  not  constitute  aa 
appropriation  of  any  part  of  the  water  of  the  river,     (p.  700.) 

JUDGMENTS — ^Indefinite. — If  all  appropriators  of  water  are 
before  the  court  asking  that  their  respective  rights  be  determined^ 
and  such  rights  are  capable  of  ascertainment,  a  decree,  based  apan 
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Indefinite  findings,  which  does  not  determine  the  essential  rights  of 
mil  the  parties,  and  leaves  a  material  part  of  the  controversy  unde- 
teimined,  cannot  be  upheld  on  appeal,    (p.  708.) 

P.  M.  Bowler,  Jr.,  and  Bigelow  &  Dorsey,  for  the  appellants. 
H.  Majenbaxun  and  J.  B.  Egan,  for  the  respondents. 


MASSEY,  G.  J.  The  preliminary  motion  to  strike  out 
Che  statement,  interposed  by  respondents  in  the  district  court 
and  renewed  in  this  court,  involves  the  construction  of  a  stipu- 
lation between  the  parties  entered  into  on  the  day  the  findings 
wen  filed  and  the  judgment  rendered. 

The  stipulation,  inter  alia,  provides  that  all  proceedings  in 
the  action  shall  be  stayed  until  the  thirtieth  day  of  November, 
1900,  and  that  within  forty  days  thereafter  the  appellants  may 
make  application  for  additional  findings,  file  and  serve  notice 
of  intention  to  move  for  a  new  trial,  and  file  and  serre  the 
statement  on  motion  for  a  new  triaL 

The  notice  of  intention  was  filed  and  served  on  the  twenty- 
sixth  day  of  October,  1900,  and  the  proposed  statement  on 
motion  for  new  trial  was  filed  and  served  on  the  fifth  day  of 
January,  1901. 

^^^  It  is  claimed  by  the  respondents  that,  while  under  the 
stipulation,  the  notice  of  intention  may  be  filed  at  any  time 
before  the  expiration  of  the  forty  days,  the  relative  time  for 
filing  the  statement  on  motion  for  a  new  trial  provided  by 
the  civil  practice  act  (Comp.  Laws,  3292),  after  the  filing  of 
the  notice  of  intention,  was  not  changed  by  the  stipulation, 
and  therefore,  the  statement  not  having  been  filed  within  five 
days  after  filing  and  serving  the  notice  of  intention,  it  should 
be  disregarded  and  stricken  out. 

It  is  a  general  rule  that  stipulations  between  parties  should 
receive  a  fair  and  liberal  construction,  in  harmony  with  the 
apparent  intention  of  the  parties  and  the  spirit  of  justice, 
and  in  the  furtherance  of  fair  trials  upon  the  merits,  rather 
than  a  narrow  and  technical  one,  calculated  to  defeat  the 
purposes  of  their  execution,  and,  in  all  cases  of  doubt,  that 
construction  should  be  adopted  which  is  favorable  to  the  party 
in  whose  favor  it  is  made :  O'Neale  v.  Cleaveland,  3  Nev.  485 ; 
Insurance  Co.  v.  Harris,  97  U.  S.  331;  Sweenqr  v.  Great  Falls 
etc.  By.  Co.,  11  Mont  523,  29  Pac.  15 ;  20  Ency.  of  PL  ft  Pr. 
657  et  seq. 

Under  this  rule  it  is  clear  to  us  that  the  construction  con« 
tended  for  by  respondents  is  too  narrow  and  technicaL    The 
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appellants  were  not  bound  to  perform  any  one  or  all  of  the 
acts  covered  by  the  stipulation  at  any  specified  time.  They^ 
could,  we  believe,  under  a  liberal  construction  in  the  order 
namedy  perform  any  or  all  of  the  acts  at  any  date  within  the 
time  limited.  To  hold  as  contended  by  respondents  would, 
it  seems  to  us,  necessitate  the  interpolation  of  language  not 
found  in  the  stipulation ;  and,  if  such  had  been  the  intention  of 
the  parties,  it  was  useless  and  absurd  to  have  included  in  the 
stipulation  any  matter  relating  to  the  time  of  filing  and  serv- 
ing the  statement  on  motion  for  a  new  trial.  The  intention  of 
the  parties,  manifest  from  the  language  used,  was  that  the 
stipulation  should  stand  in  lieu  of  the  provisions  of  the  statute 
regulating  these  matters. 

The  case  of  State  ▼.  Cheney,  24  Nev.  222,  62  Pac.  12,  dted 
by  respondents  in  support  of  their  contention,  is  not  in  point, 
and  the  reading  of  the  facts  of  that  case  is  sufficient  to  distin- 
guish it  from  the  case  at  bar^  without  discussion.  The  motion 
to  strike  out  will,  therefore,  be  denied. 

The  respondents  brought  this  action  against  appellants  for 
•^  the  restitution  of  the  waters  of  Beese  river,  and  to  restrain 
and  enjoin  them  from  diverting  any  of  the  waters  thereof,  and 
from  preventing  the  usual  natural  flow  of  the  waters  thereof,  or 
any  portion  thereof,  from  flowing  to  the  lands  of  respondents. 
The  complaint  also  contains  a  general  prayer  for  equitable  re- 
lief. 

Omitting  all  formal  parts  of  the  complaint,  the  matters  per- 
tinent to  the  question  considered  on  this  appeal,  as  alleged,  are 
that  the  respondent  Walsh  and  his  predecessors  in  interest  were* 
and  had  been  since  the  fifteenth  day  of  March,  1863,  the  owners 
and  in  the  possession  of  certain  tracts  of  land  containing  four- 
teen hxmdred  acres;  that  the  respondent  A.  P.  Maestretti  and 
his  predecessors  in  interest  were,  and  had  been  since  said  date, 
the  owners  and  in  possession  of  certain  tracts  of  land  contain- 
ing four  hundred  and  eighty  acres;  that  the  respondents  James 
and  Margaret  Ryan  and  their  predecessors  in  interest  were,  and 
had  been  since  said  date,  the  owners  and  in  the  possession  of 
certain  tracts  of  land  containing  four  hundred  acres;  that  the 
i€spondent  L.  F.  Maestretti  and  his  predecessors  in  interest 
were,  and  had  been  since  said  date,  the  owners  and  in  the  poe- 
Mssion  of  certain  tracts  of  land  containing  eight  hundred  acres ; 
that  the  respondent  Mrs.  Bircham  and  her  predecessors  in  in- 
terest were,  and  had  been  since  said  date,  the  owners  and  in 
possession  of  certain  tracts  of  land  containing  four  hundred 


Jan.  1002.]  Walsu  v.  Wallace.  695 

acres — all  of  which  lands  are  situated  upon  Reese  river,  Lander 
•county,  Nevada;  that  said  lands  have  been  used  during  all  said 
times  for  agricultural  purposes ;  that  Beese  river  has  from  time 
immemorial,  until  the  diversions  by  the  appellants  in  1897, 
flowed  over,  through,  and  across  said  lands;  that  from  the  fif- 
teenth day  of  March,  1863,  until  the  diversions  made  by  appel- 
lants aforesaid,  respondents  and  their  predecessors  in  interest 
appropriated  and  used  the  waters  of  the  river  for  irrigating 
and  flowing  over  and  through  said  lands,  thereby  raising  crops 
of  grass,  hay,  and  vegetables ;  that  the  appellants  claim  and  as- 
sert rights  to  the  waters  of  the  river,  which  claims  and  asser- 
tions are  alleged  to  be  subordinate  and  subject  to  the  rights 
of  the  respondents;  that  the  diversions  of  the  water  by  appel- 
lants since  1897  have  been  wrongful;  and  that  appellants 
threaten  to  continue  the  same. 

The  answer  denied  the  material  averments;  set  up  prior 
•^  rights  to  all  the  water  of  Beese  river  by  appropriation,  and 
other  matters  not  material  to  the  questions  considered  and 
determined  on  this  appeaL  The  findings  and  decisions  were 
for  the  respondents.  A  motion  for  a  new  trial  was  interposed 
and  denied,  and  this  appeal  is  taken  from  the  order  denying  the 
motion. 

The  court  found,  among  other  matters,  that  Beese  river 
had  from  time  immemorial,  and  until  the  diversions  by  appel- 
lants, flowed  over,  through,  and  across  the  lands  of  respond- 
ents ;  that  on  the  fifteenth  day  of  March,  1863,  the  respondents 
and  their  predecessors  in  interest  had  appropriated  and  used 
the  waters  of  Beese  river  "in  suflScient  quantity*'  for  irrigating 
and  flowing  over  part  of  their  land.  The  court  did  not  find  the 
quantity  of  water  appropriated  by  any  or  all  of  the  respondents, 
or  that  respondents  had  appropriated  all  the  waters  of  the 
river.  The  decision  followed  the  findings,  and  a  decree  was 
entered  perpetually  enjoining  the  appellants,  and  each  of 
them,  their  agents,  etc.,  "from  diverting  any  of  the  water  of 
Beese  river,  and  from  in  any  way  interfering  with  said  water 
in  such  manner  as  to  prevent  said  water  from  fiowing  on  the 
lands  of  respondents  in  sufficient  quantity  to  irrigate  the 
same." 

From  a  large  mass  of  matter  contained  in  a  voluminous 
record  we  glean  the  following  established  facts,  which  appear 
not  to  be  controverted,  and  which  must  control  the  questiona 
which  are  clearly  presented  under  a  part  of  the  assignments 
considered  by  the  court: 
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Beese  river  has  its  source  in  the  mountains  of  Nye  county^ 
and  flows  northerly  into  Lander  county.  The  lands  mentioned 
in  ibis  proceeding  lie  along>  upon^  or  in  the  vicinity  of  said 
river.  The  quantity  of  water  flowing  in  the  river  is  variable,, 
dependent  upon  the  amount  of  snow  and  rain  falling  upon  its- 
Watershed  at  its  head  and  along  its  course,  and  the  watersheds 
of  its  tributaries,  during  the  various  seasons. 

The  evidence  does  not  show  the  quantity  of  water  usuallj 
flowing  in  this  stream,  further  than  at  some  periods  there  wa» 
sufScient  for  all  the  parties  claiming  rights  thereto  in  this^ 
proceeding,  and  at  other  times  the  quantity  was  insufficient  to* 
meet  the  claims  of  alL 

Several  miles  above  respondents'  lands  the  river  dividea 
***  into  two  forks,  called  the  east  and  west  forks.  The  re- 
spondents' lands  lie  along  or  upon  the  east  and  west  forks  of 
the  river,  and  the  lands  of  the  appellants  are  several  miles  south 
and  above  the  lands  of  respondents,  and  along  the  channel 
of  the  river  above  and  near  where  it  divides  into  two  forks. 

The  appellants  and  their  predecessors  in  interest  settled 
Ripon  the  lands  mentioned  in  their  complaint  in  1862  and  1863* 
llie  predecessors  in  interest  of  some  of  the  respondents  settled 
on  Isjids  along  the  river  a  little  later,  but  about  tiie  same  time 
that  the  lands  of  appellants  were  settled.  The  settlers  upon  the 
lands  claimed  by  respondents  had  their  several  holdings  sur- 
veyed, marked  the  boundaries  thereof,  and  protected  the  same 
to  some  extent  by  making  so-called  ditch  fences. 

The  ditches  thus  made  were  not  for  the  purpose  of  irrigation,, 
and  were  not  so  used  for  many  years  after  and  until  other  rights 
of  both  respondents  and  appellants  had  been  acquired  to  the 
waters.  The  settlers  upon  respondents'  land  found  wild  grasses- 
growing  thereon  at  the  time  of  their  settlement,  suitable  for 
hay  and  grazing,  and  cut  and  grazed  the  same  for  a  ntimber  of 
years.  Up  to  1869  whatever  hay  and  grass  grew,  upon  these- 
lands  was  produced  by  the  natural  overflow  of  the  waters  of 
Beese  river,  and  waters  flowing  from  springs  upon  part  of  the 
holdings. 

No  attempt  was  made  to  divert  any  of  the  waters  of  Beese 
river  for  the  purpose  of  irrigation  until  1869,  when  the  ditch 
marked  on  respondents'  map  by  the  figures  1,  2,  and  3,  takea 
from  the  so-called  west  fork,  above  the  lands  now  held  by  Byan. 
and  Maestretti,  was  commenced.  This  ditch  was  not  completed 
until  many  years  after  its  commencement,  and  it  appears  from 
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the  evidence  tliat  no  water  has  run  fhrongh  a  part  of  this  ditch 
since  1891. 

,  As  to  the  Walsh  lands,  it  appears  from  the  testimony  of  the 
respondent,  Walsh,  that  no  diversions  were  either  made  or  at- 
tempted ftntil  1870,  and  that  the  diversions  made  for  the  pur- 
poses of  irrigating  his  lands  oover  the  period  from  1870  to 
1884.  It  is  shown  by  his  testimony  that  he  helped  make  the 
ditch  marked  ''E  to  P'  on  respondents'  map  in  1870 ;  the  ditch 
marked  "J  to  E''  on  the  same  map,  it  appears,  was  ''^  com* 
menced  and  made  about  the  same  time;  the  ditch  marked  on 
the  same  map  '^  to  N''  was  commenced  in  1874  or  1876 ;  and 
the  ditch  marked  ''O  to  H''  was  made  in  1884 ;  and.  according 
to  his  statement,  the  last-named  ditch  was  made  principally  for 
the  purpose  of  drainage,  and  used  afterward  for  the  purpose  of 
drainage  and  irrigation. 

It  nowhere  appears  in  the  testimony  what  the  siae  of  any  one 
of  these  ditches  was,  or  what  is  or  was  the  carrying  capacity  of 
any  one. 

As  to  diversions  of  water  for  the  purpose  of  irrigating  the 
Byan  and  Maestretti  land,  other  than  the  attempted  diversion  by 
the  ditch  marked  '%  2,  and  S,**  above  referred  to,  it  appears 
that  a  dam  at  a  point  marked  ^7^^  on  the  map  was  constructed 
in  1869,  and  a  ditch  taken  from  the  dam  to  a  point  marked  ^'8'^ 
thereafter. 

It  also  appears  that  some  dams  were  also  placed  in  what  is 
called  the  ''Sampson  slough,"  running  through  these  lands.  It 
also  appears  that  in  the  '70's  one  part  of  the  ditch  made  to  mark 
the  boundary  of  the  west  line  of  the  Byan  place  was  used  to 
irrigate  part  of  the  land. 

The  facts  regarding  the  first  diversion  of  water  for  the  pur- 
pose of  irrigating  the  Maestretti  land,  formerly  held  by 
Bircham  and  Wallace,  is  of  the  most  meager  character. 

It  appears  that  S.  B.  Wallace,  the  former  owner  of  this  tract, 
after  he  and  Bircham  had  divided  their  holdings,  in  1869,  con- 
structed two  dams  and  turned  water  onto  his  meadow  land,  but 
it  is  uncertain  whether  this  water  had  its  source  in  the  river  or 
in  certain  springs.  The  date  of  the  first  diversion  upon  the 
Bircham  land  is  left  by  the  evidence  to  be  conjectured. 

Some  time  between  1868  and  1869  it  appears  that  a  dam 
was  constructed  in  the  so-called  west  fork  of  Beese  river,  above 
the  Bircham  house.    . 

Whether  the  diversion  so  made  was  continued  or  abandoned 
is  a  matter,  also,  of  doubt,  as  it  appears  from  the  testimony 
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of  the  witnees  Campbell  fhat^  for  a  period  of  twenty  years  or 
more  before  the  trial  of  this  action,  water  to  irrigate  the 
Bircham  land  was  diverted  by  a  dam  in  the  river  about  twelve 
miles  above  the  Bircham  ranch. 

It  is  not  necessary  to  fully  state  the  facts  as  to  the  diversions 
^^®  made  by  the  various  appellants^  but  only  such  facts  as 
illustrate  the  question  discussed  and  decided  need  be  stated. 
The  appellant  Daniel  T.  Wallace  purchased  the  so-called  Mc- 
Quitty  place^  above  respondents'  lands,  in  1870,  and  by  means 
of  dams  and  ditches  diverted  water  for  irrigation.  Whether 
these  dams  and  ditches  had  been  made  and  so  used  before  his 
purchase  of  the  land  is  uncertain* 

In  1873  Wallace  located  another  ranch  higher  up  on  the 
river,  and  started  to  construct  a  ditch  for  the  purpose  of  irri- 
gating this  ranch.  In  1877  he  transferred  Us  diversion  of 
water,  under  the  advice  of  counsel,  from  the  McQuitty  place 
to  hi9  upper  ranch,  as  it  appears  that  the  amount  of  water  used 
on  the  McQuitty  ranch  would  irrigate  much  more  land  upon  the 
upper  ranch. 

Fred  Ahlers,  whose  administrator  is  one  of  the  appellants, 
settled  upon  Eeese  river  in  1864,  and  commenced  farming  that 
year.  He  made  diversions  of  the  water  of  the  river  for  the  pur- 
pose of  irrigation,  but  the  dates  of  such  diversions  and  the 
amounts  of  water  so  diverted  are  not  shown  by  the  testimony. 
The  appellants  Charles  Ahlers  and  Hess  claim  rights  through 
Fred  Ahlers,  deceased.  McMahon  started  farming  on  Beese 
river  in  1864,  and  that  year  put  under  cultivation  eight  acres, 
but  the  dates  and  amoomts  of  diversions  made  by  him  are  not 
shown  by  the  testimony. 

The  above  facts  are  8u£5cient,  as  above  stated,  to  illustrate 
the  question  considered  and  determined  by  this  court,  and 
furnish  a  sufficient  basis  for  its  conclusion.  It  is  well  to  note 
here  that  the  record  does  not  disclose  the  quantity  of  water 
diverted  at  any  time,  by  any  means,  by  any  one  or  all  of  the 
parties  to  this  action.  Neither  does  it  show  the  quantity  sufiS- 
cient  or  necessary  to  irrigate  the  lands,  or  any  part  of  the  lands, 
of  respondents,  as  found  by  the  court  Neitiier  is  there  any 
showing  in  the  record  from  which  these  facts,  or  any  one  of 
these  facts,  could  be  ascertained  by  any  known  process. 

Counsel,  xmder  the  many  assignments  made,  have  discussed 
in  their  briefs  nearly  the  entire  subject  mattiff  of  the  law  of 
irrigation  prevailing  in  the  arid  and  semi-arid  states;  but,  as 
we  view  the  matter,  it  is  necessary  to  consider  only  such  qbet* 
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tions  as  are  plainly  and  sharply  made  under  fhe  assignment 
'^^  that  the  findings  and  decision  of  the  court  are  contrary  to, 
and  not  supported  by^  the  evidence^  and  contrary  to  law.  The 
other  questions,  for  various  reasons  appearing  in  the  record, 
the  presentation  of  which  would  unnecessarily  lengthen  this 
opinion,  have  been  considered,  but  will  not  be  determined. 

It  is  evident  from  the  facts  recited  that  the  finding  o'f  the 
court  fijdng  the  date  of  the  appropriation  of  respondents  on 
the  fifteenth  day  of  March,  1863,  is  contrary  to  both  the  law  and 
the  evidence. 

This  conclusion  involves  directly  the  question  as  to  what 
constitutes  an  appropriation  of  water,  as  used  in  the  decisions 
of  this  court  and  the  laws  of  this  state  as  they  have  existed  and 
now  exist 

Under  two  rules  of  the  law  may  rights  to  use  of  water  flow- 
ing in  a  natural  stream  be  acquired — under  the  rule  of  riparian 
rights  and  under  the  rule  of  appropriation. 

It  is  conceded  by  counsel  in  this  action,  and  it  has  been  held 
by  this  court,  that  the  doctrine  of  riparian  rights  is  so  unsuited 
to  the  conditions  existing  in  the  state  of  Nevada,  and  is  so 
repugnant  in  its  operation  to  the  doctrine  of  appropriation,  that 
it  is  not  a  part  of  the  law,  and  does  not  prevail  here. 

In  order,  therefore,  to  constitute  a  valid  appropriation  of 
water,  within  the  meaning  of  that  term  as  understood  by  the 
decisions  of  this  court  and  the  laws  of  the  state,  and,  as  we 
believe,  by  the  decisions  of  the  courts  and  laws  of  other  states 
in  the  arid  region,  there  must  be  an  actual  diversion  of  the 
same,  with  intent  to  apply  it  to  a  beneficial  use,  followed  by 
an  application  to  such  use  within  a  reasonable  time :  McDonald 
▼.  Bear  River  Min.  Co.,  13  Cal.  220;  Larimer  Co.  R.  Co.  v. 
People,  8  Colo.  614,  9  Pac.  794;  Fort  Morgan  Land  etc.  Co. 
V.  South  Platte  Ditch  Co.,  18  Colo.  1,  36  Am.  St.  Rep.  259, 
30  Pac  1032 ;  Lowe  v.  Rizor,  25  Or.  551,  37  Pac.  82 ;  Nevada 
Ditch  Co.  V.  Bennett,  30  Or.  59,  60  Am.  St  Rep.  777,  45  Pac. 
472;  Offield  v.  Ish,  21  Wash.  277,  57  Pac.  809;  Farmers*  etc. 
Reservoir  Co.  v.  Southworth,  13  Colo.  Ill,  21  Pac  1030 ;  Sim- 
mons V.  Winters,  21  Or.  35,  28  Am,  St  Rep.  727,  27  Pac  7; 
Chamock  v.  Higuerra,  111  CaL  473,  52  Am.  St  Rep.  195,  44 

Pac  171. 

While  this  court  has  never  been  required  in  its  decisions  to 
thus  formally  state  the  rule,  yet  an  examination  of  the  various 
cases  which  have  been  before  it,  and  the  large  number  of  legis* 
lative  acts,  state  and  territorial,   shows   an   actual   diversion 
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of  water  to  be  one  of  the  essential  elements  of  an  appropria- 
tion^ within  the  meaning  of  that  term. 

Under  the  rule  announced  above,  the  rights  of  the  respond- 
ents to  the  use  of  the  waters  of  Beese  river  did  not  have  their 
inception  on  the  fifteenth  day  of  March,  1863.  Their  rights 
were  not  initiated  by  settlement  upon  the  land,  by  having  the 
same  surveyed,  or  by  marking  the  boundaries  tiiereof.  No 
actual  diversion  was  made  on  that  date,  or  attempted  on  that 
date,  and  for  a  period  of  several  years  after,  as  appears  from 
the  facts  stated.  Gutting  wild  grass  produced  by  the  overflow 
of  the  river,  or,  as  expressed  by  the  witnesses,  by  the  water 
of  Beese  river  coming  down  and  spreading  over  the  land,  was 
not  an  appropriation  of  that  water,  within  the  meaning  of  that 
term. 

Neither  was  the  grazing  of  the  land  an  appropriation  of 
the  water,  xmder  the  facts.  The  established  facts  as  to  the  use 
of  the  waters  of  the  river  by  respondents  from  1863  to  1869^ 
under  the  averments  of  paragraphs  14  and  15,  as  to  the  flow- 
ing of  Beese  river,  and  its  appropriation  and  use,  is  the  mere 
assertion  and  proof  of  riparian  rights,  if  anything;  and  all 
parties  concede  that  that  rule  does  not  prevail  in  Nevada. 

If  these  facts  should  be  held  to  constitute  a  valid  appropria* 
tion  of  water,  within  the  meaning  of  that  term,  then,  under 
the  contention  of  counsel  that  Beese  river  is  a  well-defined 
stream,  with  banks,  bed,  and  channel,  flowing  over,  through 
and  upon  respondents'  land,  would  the  channel  have  to  run 
full  of  water  before  respondents  could  obtain  the  quantity  of 
their  appropriation,  and  before  subsequent  appropriators  could 
acquire  rights  thereto,  thus  entailing  a  wasteful  use  of  that 
which  is  so  essential  and  necessary  to  the  welfare  and  develop- 
ment  of  the  state? 

This  leads  up  to  another  important  question  presented  by 
the  assignments,  involving  the  award  of  the  injunction  under 
the  findings  and  facts.  It  appears  that  the  inception  of  the 
rights  of  the  respondents  to  tiie  waters  of  the  Beese  river  waa 
not  of  the  same  date,  but  at  different  dates.  It  appears  that 
the  rights  of  the  respondent  Walsh  and  the  appellant  Wallace 
were  initiated  at  or  about  the  same  time.  The  first  diversioa 
by  Walsh  was  made  by  his  predecessor,  **^  Crowley,  in  1870. 
Other  diversions  made  by  himself  and  Crowley  after  his  pur- 
chase of  Crowley^s  rights,  if  he  purchased  those  rights,  were 
made  at  intervals  from  1870  to  1884. 
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As  early  as  1870  the  appellant  D.  T.  Wallace  appropriated 
water  from  Beese  river  on  the  McQuitty  place,  if  McQnitty 
had  not  made  the  appropriation  before  Wallace  became  his 
▼endee.  In  1873  Wallace  made  a  farther  appropriation  on  his 
upper  place,  and  at  a  subsequent  date  transferred  his  diversion 
from  the  McQuitty  ranch  to  the  upper  ranch.  Under  the  set- 
tled rule  of  the  law,  it  is  not  claimed  by  respondents  that  this 
transfer  by  Wallace  was  not  authorized  and  proper. 

Without  further  reference  to  the  facts  of  the  case,  it  will 
be  seen  that  in  part,  and  to  some  extent,  the  rights  of  the 
respondent  Walsh  and  the  appellant  Wallace  were  initiated  at 
the  same  time,  and  that  the  claim  of  priority  as  between  them, 
so  far  as  this  record  shows,  could  not  be  maintained  by  either. 

The  facts  as  to  the  appropriation  of  waters  made  by  other 
respondents  and  appellants  are  not  the  same,  in  many  respects, 
as  those  recited  in  reference  to  the  appropriations  made  by 
Walsh  and  Wallace;  but  the  above  sufficiently  illustrates  the 
conclusion  that  the  findings  of  the  court  as  to  the  priority  of 
rights,  and  its  decision  thereon,  are  contrary  to  both  the  law 
and  the  evidence. 

Again,  conceding,  for.  the  purpose  of  the  argument,  that  the 
findings  and  decision  of  the  court  as  to  the  priority  of  right 
of  the  respondents  are  supported  by  the  evidence  and  the  law, 
such  findings  are  not  sufficient  to  base  a  decision  and  decree  of 
the  court 

This  is  an  equitable  action  to  determine  conflicting  claims  of 
right  to  the  use  of  water  by  appropriation. 

The  respondents  did  not  claim  by  their  complaint  that  they 
had  appropriated  all  the  waters  of  the  river,  and  the  court  did 
not  find,  expressly  or  impliedly,  that  they  had. 

It  did  find  that  they  had  appropriated  sufficient  water  to 
irrigate  certain  portions  of  their  land — much  less  than  they 
claimed  in  their  complaint. 

•**  The  appellants  asserted  by  their  answer  rights  to  the 
water  by  appropriation,  and  denied  the  rights  of  the  respond- 
ents. If  respondents*  rights  were  prior,  whatever  surplus  water 
flowed  in  the  stream  after  they  had  taken  the  quantity  to  which 
they  were  entitled  became  subject  to  appropriation,  under  the 
decisions  of  this  court. 

It  is  conclusively  shown,  and  not  denied,  that  for  many 
years  appellants  and  their  predecessors  in  interest  have  done 
all  those  things  necessary  under  the  law  to  constitute  a  valid 
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appropriation  of  whatever  surplus  might  remain  after  respond- 
ents had  taken  the  amount  to  which  they  were  entitled. 

All  the  parties^  under  the  pleadings  and  proof,  were  claim- 
ing and  asserting  rights  to  the  use  of  the  water  of  Beese  river 
by  appropriation;  and  all  had  acquired  rights  therein,  and  were 
asking  that  those  rights  be  determined. 

The  courts  by  its  findings  and  decision,  determined  but  one 
issue.  It  did  not  determine  all  the  rights  of  either  of  the  re- 
spondents, or  any  of  the  rights  of  the  appellants.  It  left  un- 
determined the  quantity  of  water  sufiScient  to  irrigate  respond* 
ents'  lands,  and  to  that  extent  it  left  undetermined  respondents' 
rights,  and  thereby  all  the  rights  of  the  appellants.  It  cannot 
be  ascertained  from  the  findings  or  the  decision  when  the  re- 
spondents have  taken  the  quantity  of  water  sufficient  to  irrigate 
their  land,  or  whether  respondents  can  take  subordinate  to 
appellants'  rights  at  any  time  any  of  the  waters  by  virtue  of 
their  appropriation. 

So  far  as  the  findings,  express  or  implied,  are  concerned, 
based  upon  the  pleadings  and  the  evidence,  the  quantity  ap- 
propriated is  left  to  mere  conjecture — ^is  left  to  be  determined 
by  future  litigation  between  the  parties. 

The  parties  have  no  right  to  determine  what  is  sufficient  or 
what  is  not  sufficient  to  irrigate  their  land. 

The  judgment  and  decree  in  this  respect  should  be  certain 
and  definite,  and,  unless  the  decree  is  certain  and  definite  in 
this  respect,  it  cannot  be  upheld,  except,  under  the  circum- 
stances of  the  case,  the  indefiidte  and  uncertain  quantity  given 
by  the  decree  is  capable  of  ascertainment:  In  re  Huntley,  29 
C.  C.  A.  468,  86  Fed.  889 ;  Dougherty  v.  Haggin,  66  CaL  622 ; 
Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811 ;  Ditch  Co.  v.  Crane, 
80  Cal.  181,  22  Pac.  76;  Eiverside  Water  Co.  v.  Sargent^  112 
Cal.  230,  44  Pac  660;  ^^  Wallace  v.  Ditch  Co.,  130  CaL  678, 
62  Pac.  1078;  Drake  v.  Earhart,  2  Idaho  (750),  716,  23  Pac 
541;  Johnson  v.  Bielenberg,  14  Mont.  66,  37  Pac  12;  Smith 
V.  Phillips,  6  Utah,  376,  23  Pac  932 ;  HoLnan  v.  Pleasant  Grove 
City,  8  Utah,  78,  30  Pac  72;  Irrigation  Co.  v.  Jenkins,  8 
Utah,  369,  31  Pac  986;  Irrigation  Co.  v.  Vickers,  15  Utah^ 
374,  49  Pac  301;  Authors  v.  Bryant,  22  Nev.  245,  38  Pac 
439. 

A  decree  should  be  based  upon  definite  findings,  and  the 
findings  can  be  no  more  definite  or  certain  than  the  evidence 
justifies;  and  where,  as  in  the  case  at  bar  (an  equitable  action 
to  determine  confiicting  claims  of  right  to  the  use  of  water. 
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with  the  parties  before  the  court),  there  is  nothing  whatever 
in  the  record  upon  which  to  base  findings  or  decision  of  those 
rights,  either  expressly  or  impliedly,  and  the  findings  and  de- 
cision leave  a  material  part  of  the  controversy  undetermined, 
or  to  be  determined  by  piecemeal  by  future  litigation,  the 
action  of  the  court  in  leaving  undetermined  essential  rights  of 
all  the  parties  cannot  be  upheld,  and  is  contrary  to  law :  Wat- 
son V.  Sutro,  86  Cal.  500,  24  Pac,  172,  25  Pac.  64;  People  v. 
Gold  Run  Min.  Co.,  66  Cal.  155,  4  Pac.  1150;  Quint  v.  Mc- 
Mullin,  103  Cal.  381,  37  Pac.  381 ;  Frey  v.  Lowden,  70  CaL 
650,  11  Pac.  838;  Feeney  v.  Chester,  7  Idaho,  324,  63  Pac. 
192. 

For  the  reasons  given,  the  order  denying  the  motion  for  a 
new  trial  will  be  reversed,  and  the  cause  remanded  for  further 
action  in  accordance  herewith. 

• 

Belknap,  J.,  concurred. 

Fitzgerald,  J.,  being  disqualified,  did  no{  participate. 

An  Appropriation  of  Water  can  be  made  only  by  an  actual  diversion^ 
folJowed  by  an  application  thereof  within  a  reasonable  time  to 
wmie  beneficial  use:  Cache  v.  La  Poudre  Water  etc.  Co.,  25  Colo* 
l(n,  71  Am.  St.  Bep.  131,  53  Pac.  331;  Moyer  y.  Preston,  6  Wjo* 
308,  71  Am.  St.  Bep.  914,  44  Pac.  845;  Farm  Investment  Co.  y» 
Carpenter,  9  Wyo.  110,  87  Am.  St.  Bep.  918,  61  Pac.  258;  Hague  v. 
Nephi  Irr.  Co.,  16  Utah,  421,  67  Am.  St.  Bep.  634,  52  Pac  765.  Se» 
the  monographle  note  to  Nevada  Ditch  Co.  y.  Bennett,  60  Am.  St* 
Sep.  709-817,  on  what  eonstitates  an  appropriatioii  of  water. 
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WEDEKIin)  ▼.  BELE. 

[26  Ney.  895,  69  Pftc.  612.] 

ACTIONE— Setttome&t  of — DUmiMal  of  Ant9L^li,  pandia^ 
an  appeal,  the  plaintiff  eonvejs  all  his  interest  in  the  subject  matter 
of  the  action  to  a  third  person,  who  in  turn  settles  the  eontentioA 
with  the  defendant  under  an  agreement  between  them  that  suck 
settlement  shall  not  bo  affected  bj  the  judgment  on  appeal,  such 
transactions  constitute  a  settlement  of  the  entire  matter  in  litiga* 
tion,  and  the  appeal  will  be  dismissed,     (p.  706.) 

ACTIONS — Settlement  of— Dismissal  of  AppeaL— If,  after  aa 
appeal  has  been  taken,  the  parties  thereto  settle  the  matter  in  liti- 
gation between  themselves,  the  appeal  will  be  dismissed,  althougk 
the  case  has  been  argued  and  submitted  to  the  supreme  court,  (pb 
707.) 

T.  S.  Ford,  B.  Curler,  W.  A.  Sleep  and  W.  E.  P.  Deal,  fafl 

the  appellants. 

teigelow  &  Dorsey  and  T.  Wren,  for  the  respondent 

410  FITZGERALD,  J.  This  case  was  argued  and  sub- 
mitted, but  before  judgment  was  rendered  the  justices  of  the 
court  were  informed  that  the  controversy  between  the  plaintiff 
and  the  defendants  had  been  settled.  We  subsequently  had  cita- 
tion served  on  each  of  the  counsel  for  the  respective  parties  to 
the  suity  that  they  appear  before  the  court  on  a  day  named,  and 
show  cause  why  the  case  should  not  be  dismissed  for  the  reason 
that  all  controversy  between  the  parties  plaintiff  and  defendant 
as  to  the  matter  in  litigation  had  ceased.  On  the  day  named, 
counsel  representing  each  side  of  the  case  appeared  before  the 
court;  and  stated  that  all  controversy  between  the  parties  had 
not  ceased,  but  that  only  a  part  had  been  settled,  and  a  parb 
remained  unsettled^  and  requested  the  court  to  take  the  case  on 
to  a  judgment.  Counsel  then  stated  to  the  court  exactly  what 
had  been  done  in  the  way  of  settlement  between  the  parties 
plaintiff  and  defendant.  On  the  facts  stated^  two  questions 
arise:  1.  Is  all  controversy  between  the  plaintiff  and  defend- 
ants as  to  the  property  in  suit  settled  ?  And  2.  If  settled,  what 
disposition  of  this  case  should  be  made  by  this  court? 

Under  the  facts  as  stated  to  the  court,  we  think  all  contro* 
versy  between  the  parties  as  to  the  property  in  suit  has  been 
€ettled.  Beferring  to  the  accompanying  diagram,  which  is  in 
nil  essential  respects  a  copy  of  an  exhibit  in  the  case,  to  wit: 
Plaintiff's  Map  ''A,''  with  the  Beno  Bell  daim  added,  showing 
its  easterly  sideline,  line  9  (10  on  the  diagram) — one  can  nn* 
derstand  the  matter. 
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^^^  Plaintiff  claimed  under  his  Safeguard  mining  location^ 
laid,  as  can  be  seen  by  inspection  of  the  diagram,  on  four  kinds 
of  land,  to  wit :  1.  Unpatented  lands  of  the  United  States  in 
section  28;  2.  Unpatented  railroad  lands  in  section  29  belong* 


DIH^kRAKC 


ing  lo  plaintiff  or  under  his  control;  3.  Patented  railroad  land 
an  section  33  belonging  to  plaintiff;  and  4  Lands  patented^ 
imder  desert  land  applications,  in  section  32,  belonging  to  de- 
fendants.   That  matter  in  dispute  ***  was  the  ore  bodies  under 

la.  St.  R^^  Tol.  99-iSk 
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the  surface  of  defendant's  land  in  section  32.  The  plaintiff' 
alleged  that  the  said  ore  bodies  had  their  '^apex^'  on  his  land 
in  section  33,  and  on  his  Safeguard  mining  location,  partly 
lying  on  his  said  land  in  said  section  33. 

Plaintiff  in  his  prayer  for  relief  asked  the  judgment  of  the- 
court  that  said  ore  bodies  were  his  by  reason  of  their  "apex^ 
being  on  his  said  land  and  claim;  and  also  that  defendants  be 
perpetually  restrained  from  interfering  therewith. 

On  the  hearing  of  the  citation,  it  appeared  that  the  plain* 
tiff  had  conveyed  to  a  third  party,  Mr.  John  Sparks,  all  ot 
plaintiff's  rights,  title,  and  interest  to  the  lands  and  ore  bodies 
lying  to  the  eastward  of  the  easterly  side  line  of  the  Beno  Bell 
claim.  Said  easterly  side  lin:e  ran  about  one  hundred  and 
thirty-five  feet  to  the  west  of  the  ore  bodies  in  dispute,  said  ore- 
bodies  being  nea^r  the  spot  marked  on  the  diagram  ''Bell  Shaft 
House";  northwesterly  much  furtlier  than  the  Safeguard  loca* 
tion  extended;  and  southeasterly  considerably  further  than  said 
ore  bodies  were  shown  to  extend. 

It  further  appeared  that  Mr.  Sparks  and  the  defendants  had 
settled  all  of  their  contention;  that  it  had  been  agreed  that  all 
suits  between  the  parties  except  this  suit  in  this  court  should 
be  dismissed;  and  that  whatever  judgment  this  court  might 
render  in  this  case  should  have  no  effect  on  the  said  settlement^. 
but  that  said  settlement  shoidd  in  all  respects  stand,  the  judg- 
ment of  this  court  to  the  contrary  notwithstanding.  • 

To  us  it  seems  clear:  1.  That  the  plaintiff,  Mr.  Wedekind, 
has  conveyed  all  of  his  right,  title,  and  interest  in  the  matter 
in  controversy  to  a  third  party,  Mr.  Sparks;  for  the  contro* 
versy  was  as  to  land  and  ore  bodies  lying  to  the  eastward  or 
said  Beno  Bell  easterly  side  line,  and  nothing  to  the  westward 
thereof  was  in  controversy;  and  2.  That  Mr.  Sparks  and  the 
defendants  have  settled  dl  of  their  dispute  as  to  the  matter 
in  controversy,  the  defendants  having  conveyed  all  of  their  in* 
terest  to  Mr.  Sparks.  Of  course,  under  the  state  of  facts  above 
mentioned,  Mr.  Sparks  has  become  dominus  litis  on  each  side* 
of  the  case;  and,  under  the  decisions  of  courts  and  in  sound 
legal  reason,  the  case  should  proceed  no  further  for  the  want  of 
dominus  litis  on  each  side  thereof. 

418  rjt^^Q  following  authorities  support  this  doctrine:  Little 
V.  Bowers,  134  U.  S.  647,  10  Sup.  Ct  Bep.  620;  Henkin  v. 
Ouerss,  12  East,  247 ;  Smith  v.  Junction  By.  Co.,  29  Ind.  546 ;. 
Board  of  Chosen  Freeholders  of  Essex  Co.  v.  Board  of  Chosen 
freeholders  of  Union  Co.,  44  N.  J.   L.   438;   McConnell  r^ 
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Shields,  1  Scam.  582 ;  LivingBton  v.  D'Orgenoy,  1  Mart,  0.  S;,- 
96;  Meeker  y.  Straat,  38  Mo.  App.  239;  Judson  y.  Flushing 
Jockey  Club,  14  Misc.  Eep.  360,  36  N.  Y.  Supp.  126 ;  Haley  n 
Eureka  Co.  Bank,  21  Ney.  127,  26  Pac.  64;  State  y.  McGol* 
lough,  20  Ney.  154, 18  Pac  756. 

On  the  hearing  of  the  citation  to  show  cause,  the  question 
was  raised  whether,  after  a  case  had  been  argued  and  submitted 
to  the  court  for  its  decision  and  judgment^  it  could  be  disposed 
of  without  decision  and  judgment  for  the  reason  that  the  parties 
to  the  suit  had  settled  it  between  themselyes.  We  think  it  can, 
and  should  be. 

In  Judson  y.  Flushing  Jockey  Club,  14  Misc.  Bep.  850,  8ft 
N.  Y.  Supp.  126,  dted  aboye,  and  Dudley  y.  Flushing  Jockey 
Club,  14  Misc.  Bep.  562,  36  N.  Y.  Supp.  128,  a  case  had  not 
only  been  argued  and  submitted  to  the  court  for  its  decision^ 
but  the  court  had  also  rendered  its  judgment  and  decision,  and 
the  same  had  been  entered  of  record;  and  yet^  when  the  court 
obtained  knowledge  that  the  suit  was  fictitious,  that  there  was 
not  a  dominuB  litis  on  each  side  thereof,  it  ordered  its  judgment 
and  decision  to  be  withdrawn  from  the  files  of  the  court. 

In  the  first  of  the  last  two  cases,  on  page  127  of  86  N.  Y» 
Supp.,  the  court  says :  '^Courts  of  judicature  are  organized  only 
to  decide  real  controyersies  between  actual  litigants.  When^ 
therefore,  it  appears,  no  matter  how  nor  at  what  stage,  that 
a  pretended  action  is  not  a  genuine  litigation  oyer  a  contested 
right  between  opposing  parties,  but  is  merely  the  proffer  of 
a  simulated  issue  by  a  person  dominating  both  sides  of  the 
record,  the  court,  from  a  sense  of  its  own  dignity,  as  well  at 
from  r^fard  to  tiie  public  interests,  will  decline  a  determina- 
tion of  the  fabricated  case  so  fraudulently  imposed  upon  it: 
Lord  y.  Yeazie,  8  How.  255 ;  Cleyeland  y.  Chamberlain,  1  Black, 
426 ;  Wood-Paper  Co.  y.  Heft,  8  Wall.  333 ;  Bartemeyer  y.  Iowa, 
18  WalL  184^  185;  San  Mateo  Co.  y.  Southern  Pac.  S.  Co., 
116  IT.  S.  188 ;  Wadiington  Market  Co.  y.  District  of  Columbia, 
137  TI.  S.  62, 11  Sup.  Ct  Rep.  4 ;  South  Spring  Hill  Gold  Min. 
Co.  y.  Amador  Medean  Gold  ***  Min.  Co.,  145  TT.  S.  300,  1» 
Sup.  Ct.  Eep.  921;  Manufacturing  Co.  y.  Wright,  141  U.  & 
696,  700,  12  Sup.  Ct  Rep.  103;  California  y.  San  Pablo  etc 
B.  Co.,  149  TJ.  S;  308,  814,  13  Sup,  Ct  Rep.  876;  Hoskins  y. 
Lord  Berkeley,  4  Term  Bq).  402;  In  re  Elsam,  3  Bam.  & 
0.  597;  Wood  y.  Nesbitt,  19  N.  T.  Supp.  423,  64  Hun,  639.»* 

And  in  both  cases,  on  the  page  following  (page  128  of  36 
U.  Y.  Supp.),  the  court  says:  "The  report  of  the  referee  shows 
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that  the  controversy  before  the  court  was  fictitious;  that  the 
transaction  out  of  which  it  was  supposed  to  grow — a  horserace 
for  stakes — ^was  a  pretended  contest^  arranged  so  as  to  form  the 
basis  of  suits  at  law  in  which,  williout  real  adyersariea  before 
the  court,  an  adjudication  might  be  procured  to  use  for  other 
purposes  than  tiie  enforcement  of  tiie  right  involved  in  the 
pretended  suits.  Upon  the  intervention  of  third  parties  having 
interests  that  might  be  affected  by  a  decision  in  those  proceed- 
ings, we  ordered  a  reference  to  ascertain  the  facts  (36  N.  Y. 
Supp.  126) ;  and,  the  report  of  the  referee  bearing  out  the  con- 
tention of  such  parties,  it  only  remains  for  us  to  dismiss  the 
proceedings  in  this  court  growing  out  of  the  pretended  and 
collusive  transactions  referred  to.  In  addition  to  the  caaes 
already  cited  by  us  on  the  question  of  the  right  of  third  par- 
ties to  intervene,  we  refer  to  the  case  of  Haley  v.  Bank,  21  Ner. 
127,  26  Pac  64,  in  the  supreme  court  of  Nevada  on  March 
10,  1891,  reported  also  in  12  L.  B.  A.  815,  with  note,  in  which 
it  was  held  that  an  attorney,  as  amicus  curise,  may  move  to 
^smiss  an  action  as  collusive,  and  it  is  his  duty  to  do  so  if  he 
knows,  or  has  reason  to  believe,  that  the  action  is  fictitious. 
We  shall^  therefore,  enter  an  order  dismissing  the  appeal  from 
the  district  court  in  the  case  of  Judson  v.  Flushing  Jockey 
Club,  and  the  appeal  and  the  action  in  this  court  in  Dudley  v. 
Flushing  Jockey  Club,  and  direct  that  the  opinions  of  this  court 
in  those  cases  be  withdrawn  from  the  files,  and  that  the  oosfai 
of  the  reference  be  paid- by  the  parties  to  tiiose  appeals.  All 
concur/' 

We  deem  it  proper  to  say  here  that  the  case  before  us  is  not 
in  any  objectionable  or  bad  sense  ^fictitious.'*  On  the  contraiy^ 
up  to  the  time  of  the  settiement  thereof  there  was  between  the 
parties  a  very  real  contest,  and  the  contest  was  very  eamesUy 
carried  on.  There  is  no  possible  blame  attachable  to  any  per- 
sons connected  with  the  case.  The  settlement  ^^  of  disputes 
amicably  out  of  court  instead  of  at  arm's  length  in  court  is 
certainly  commendable,  and  not  blamable.  But,  as  stated  above^ 
when  the  controversy  between  the  parties  litigant  ceases,  tiien 
the  proceedings  in  court  should  follow  its  lead,  and  also  cease. 

It  is  order^  and  adjudged  that  the  case  in  this  court  is  dis- 
missed. 


iifi  Appeal  win  not  be  beard,  u  a  role,  unless  an  aetosl  eontro* 
veny  exists.  Appellate  courts  wUl  not  ordinwily  entertain  an  ap- 
peal in  a  flotitiouB  case,  nor  consider  hypothetical  op  abstraet  ijnes- 
tions  when  no  practical  result  can  flow  ^rom  their  determiastiMit 
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MeGoimell  t.  BhieldB,  8  HI.  582;  Mnrpli^  t.  Boflton  ete.  Co.,  110 
SCan.  465;  Bank  of  Port  Gibson  ▼.  Diekvon,  12  Miss.  689;  Hacen  t. 
Concord  B.  B.,  63  N.  H.  390;  People  ▼.  Ttoj,  82  N.  Y.  575;  Blake 
T.  Aaktw,  76  N.  C.  325;  Berks  County  ▼.  Jones,  21  Pa.  St.  413; 
Weleh  ▼.  Wilmington  ete.  B.  B.  Co.,  40  8.  C.  466,  19  8.  E.  72; 
Ptois  ete.  By.  Co.  ▼.  Martin  (Tex.  Civ.  App.),  31  B.  W.  243;  Fletcher 
T.  Peek,  10  U.  B.  (6  Cranck)  87;  Pelkam  t.  Bose,  76  U.  a  (9  Waa> 
103.  If  no  real  controversy  exists,  an  appeal  will  be  dismissed: 
Chicago  etc.  Bj.  Co.  t.  Dey,  76  loW  278,  41  N.  W.  17;  Lord  ▼. 
▼easie,  49  U.  8.  (8  How.)  251;  m$  where  one  party  to  the  actios 
sells  out  to  the  other:  East  Tennessee  etc  B.  B.  Go.  t.  Bonthem 
TeL  Co.,  125  U.  B,  e05,  8  Bnp.  Ct.  Bep.  1391.  Oompare  Cboss  t. 
Shaffer,  29  Kan.  442,  and  see  JPanko  t.  Irwin,  14  Neb.  419,  16  K* 
W.  436;  BoMeU  t.  Campbell,  112  N.  a  404.  17  a  B.  149;  dareland 
T.  Chamberlain,  66  XT.  a  (1  Blftck.)  419;  Booth  Spring  Hill  Gold 
Mln.  Co^  ▼.  Amador  ote.  Min.  Co.,  145  U.  a  300,  12  Bop.  Gt  Bep. 
ML 
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SCOTT  ▼.  ASTORIA  RAILEOAD  COMPANY. 

[43   Or.  26,  72  Pae.  594.] 

JUBY  TBIAIi.— In  Oonstrning  Language  Emplo/ed  Ivy  Ooorla 
te  Jury  Trials  a  liberal  policy  should  be  pursued.  In  eonatrning  a 
single  infltruction,  the  entire  charge  must  be  viewed,  and,  nnlesa  it 
appears  that  the  jury  were,  or  might  have  been,  misled,  mere  verbal 
inaccuracies  are  not  sufficient  to  justify  a  reversaL     (p.  714.) 

JUBY  TBIAIr—InstnictionB,  Error  in  One^  Wlien  not  Oared  by 
'the  WlLole  Charge. — Though  the  court  in  an  action  against  a  railway 
« corporation,  in  its  charge  as  a  whole,  correctly  informs  the  jury  of 
>the  degree  of  care  required  of  the  defendant,  yet  if  in  one  of  the 
Inatruetions  it  assumes  that  negligence  can  be  predicated  upon  the 
defendant's  original  location  of  its  road,  and  this  assumption  is 
■ot  maintainable,  as  a  legal  proposition,  such  instruction  may  mis- 
lead the  jury,  and  therefore  warrants  a  reversal,     (p.  714.) 

BAIIaWAY  00BF0BATI0K8.— The  Qaestion  of  Ke|^lg«noo  In 
the  Location  of  a  Bailway  can  never  become  a  question  proper  for 
submission  to  a  jury.  So  many  elements  are  to  be  considered  in  lo- 
eating  a  railway  as  factors  in  its  construction '  and  operation  that 
its  permanent  establishment  must  necessarily  be  left  to  its  bnilders. 
<p.  714.) 

NEOLIOEKCB. — ^The  Question  to  be  Determined  by  the  Jury 
in  an  Action  Against  a  Bailway  Corporation  to  Recover  for  Injnxles 
■Oialmed  to  be  Doe  to  Its  Kegl^^ence  is  whether  it  exercised  the  de- 
irree  of  care  that  the  law  enjoins,  which  is  measured  by  the  extent 
of  danger  incident  to  the  building  and  operating  of  its  road  on  the 
line  selected,  and  not  by  considering  whether  a  safer  location  might 
not  have  been  made  elsewhere,     (pp.  714,  715.) 

TBIAL. — An  Exception  to  the  Charge  Is  Snffldent  when  it  dis- 
thietly  points  out  the  particular  parts  to  which  it  is  directed,  as 
where  counsel,  at  the  conclusion  of  the  oharge,  quotes  from  it  the 
language  complained  of.     (p.  716.) 

EVIDEKCB« — ^A  Book  Kept  by  a  Person  Employed  In  the 

Signal  Service  of  the  United  States,  whose  duty  it  is  to  reeord 

truthfully  the  facts  therein  stated,  is  admissible  in  evidence  to  prove 

such  facts,     (p.  716.) 

(710} 
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EVIDEKOE,  8E00NDABY,  WboA  Tnadtnlaafble.— The  best  ob* 
tainable  evidence  should  be  adduced  to  prove  every  disputed  facty 
the  presumption  being  if  inferior  evidence  is  offered  that  the  higher 
evidence  would  be  adverse,     (p.  717.) 

EVIDENOE— Signal  Service  Becord,  Testimony  of  Ckmtents 
of,  when  Admissible^^-If  it  appears  that  a  witness  has  before  him 
the  records  of  the  signal  service  for  a  specified  station,  and  that  they 
eontain  so  many  entries  that  an  examination  of  each  would  oercasion 
great  loss  of  time  to  the  eonrt,  the  witness  may  be  permitted  to 
testify  that  he  has  examined  them,  and  what  they  show  the  rainfall 
to  have  been  to  a  date  specified,  and  that  it  was  less  than  the  aver- 
age daily  rainfalL  Nor  is  it  material  that  such  records  were  not 
kept  by  him.     (p.  717.) 

WITNESS— Expert   Who    Hsb   no    Personal   Knowledge. — ^A 

graduate  who  has  taken  a  course  of  civil  engineering,  including  the 
science  of  railroad  construction,  and  has  practiced  civil  engineering 
fourteen  years,  though  he  has  never  been  aotually  engaged  in  rail- 
road  building,  may  be  permitted  to  testify  that  he  is  acquainted 
with  the  approved  methods  of  dvil  engineers  in  relation  to  the 
eonstruction  of  railroads  and  embankments  and  what  are  the  stand* 
ard  slopes  applicable  to  all  kinds  of  known  earthy  and  to  detail  the 
degrees  of  inclination  recommended  by  the  majority  of  such  en* 
gineers,  and  to  give  names  of  authors  whose  works  on  civil  engineer- 
ing coincide  with  the  opinion  of  the  witness,     (p.  720.) 

'WITMESS. — ^An  Expert  is  a  person  who  is  so  qualified  either 
by  actual  experience  or  bv  such  careful  study  as  to  enable  him  to 
form  a  definite  opinion  of  his  own  respecting  any  division  of  science, 
branch  of  art,  or  department  of  trade  about  which  persons  having 
no  particular  training  or  special  stndy  are  incapable  of  forming 
accurate  opinions  or  deducing  correct  conclusions,     (p.  720.) 

EVIDENCE — ^B^ference  by  Witness  to  Works  on  Oivll  En- 
gineering.— If  it  be  conceded  that  works  on  civil  engineering  are  not 
admissible  in  evidence,  still  a  witness  who  is  a  civil  engineer  may, 
as  an  expert,  give  his  opinion  and  state  that  it  is  in  harmony  with 
certain  standard  works  on  civil  engineering  which  he  mentions^ 
giving  the  names  of  their  authors,     (p.  729.) 

Falton  Brothers,  for  the  appellant. 

Oeorge  Noland  and  Bennett  &  Sinnott,  for  the  respondent; 

^  MOOBE,  C.  J.  This  is  an  action  by  Ella  Scott,  as  ad- 
ministratrix of  the  estate'  of  W.  M.  Scott,  deceased,  to  recover 
damages  for  his  death,  which  occurred  January  12,  1901,  while 
in  the  employ  of  tiie  Astoria  and  Columbia  Biver  Bailroad 
Company  as  a  locomotive  engineer,  and  is  alleged  to  have  been 
caused  by  its  negligence  in  constructing  its  railroad  too  near 
a  hillside,  without  adopting  any  means  to  prevent  a  slide,  and 
in  not  properly  watching  its  track,  so  as  to  discover  the  danger 
therefrom,  and  to  warn  the  deceased  thereof.  The  answer,  after 
denying  the  material  allegations  of  tiie  complaint,  alleges  that 
the  day  the  accident  occurred  was  unusually  stormy,  the  rain* 
fall  along  the  line  of  the  defendants  railway  being  the  heanesfe 
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of  the  season;  fhat  for  more  than  two  years  prior  thereto  Scott 
had  been  in  its  employ  as  such  engineer,  was  acquainted  with 
the  road  and  the  construction  thereof,  and  knew  the  nature, 
formation,  and  character  of  the  country  through  which  it  ex- 
tended, and  the  effect  of  rains  thereon;  that  at  the  point  where 
he  lost  his  life  no  slide  had  ever  occurred,  but  the  road  waa 
necessarily  constructed  through  a  mountainous  region,  where 
slides  frequently  happen  in  the  rainy  season,  against  which  it 
is  impossible  to  guard,  which  fact  he  well  *"  knew;  that, 
during  all  the  time  he  was  so  employed,  defendant  kept  a  compe- 
tent track-walker  to  examine  the  line  before  every  train  passed 
over  it,  who  immediately  preceded  the  train  operated  by  Soottr 
examined  the  track,  and  found  no  obstruction  tiiereon;  that 
it  was  Scotf  s  duty  to  exercise  great  care  in  running  the  engine, 
and  on  the  night  of  January  12,  1901,  he  was  infonned  that 
slides  might  possibly  occur,  in  consequence  of  tiie  heavy  rain- 
fall,  and  notified  to  proceed  with  caution,  but^  not  heeding  the 
direction,  he  ran  the  engine  at  a  higher  rate  of  speed  tiian  naual, 
and  in  such  a  careless  manner  that  he  could  not  stop  it  in 
time  to  avoid  the  disaster.  For  a  second  defense,  it  ia  alleged 
that  Scott,  knowing  the  character  of  the  road  and  the  effect  of 
heavy  rains  tiiereon,  assumed  the  danger  incident  thereto.  The 
reply  having  denied  the  material  allegations  of  new  matter  in 
the  answer,  a  trial  was  had,  resulting  in  a  judgment  for  plain- 
tiff in  the  sum  of  four  thousand  dollars^  and  the  defendant 
appeals. 

It  is  contended  by  defendant's  coimsel  that  the  court  erred 
in  instructing  the  jury  as  follows:  'The  railroad  company  has 
a  right  to  locate  its  road,  in  a  general  way,  upon  any  route  it 
may  deem  fit,  but  in  making  a  specific  location  at  any  partic- 
ular point  it  should  use  due  care  to  provide  a  safe  place  for  its 
employes  to  work;  and  if  it  construct  its  road  in  a  place  that 
is  manifestly  dangerous,  when,  with  reasonable  care  and  slight 
expense,  it  could  just  as  well  be  constructed  in  a  perfectly  safe 
place,  a  few  feet  to  one  side,  that  may  be  negligence  ^  which 
you  would  have  a  right  to  consider  in  determining  the  degree 
of  diligence  and  care  defendant  should  have  exercised  in  watch- 
ing,  inspecting,  and  protecting  its  road,  and  its  employes 
thereon/' 

To  render  the  application  of  this  part  of  the  charge  intd- 
ligible,  a  brief  statement  odF  the  facts  involved  is  deemed  essen- 
tial. The  bill  of  exceptions  discloses  that  plaintiff  introduced 
testimony  tending  to  show  that  the  defendant  constructed  a 
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railway  from  Goble  to  Astoria,  and  operates  trains  tliereon,  and 
also  over  the  line  of  the  Northern  Pacific  Bailway  Company 
from  Goble  to  Portland.  The  defendant's  road  near  Bugby, 
for  abont  half  a  mile^  is  built  along  the  south  bank  of  the 
Columbia  river,  about  ninety  feet  from  a  cliff  of  basaltic  rock, 
the  disintegration  of  which,  and  the  debris  carried  over  the 
precipice  by  surface  water,  formed  a  slope  of  about  forty-five 
degrees,  extending  from  the  face  of  the  crag  to  a  line  parallel 
with,  and  about  six  feet  from,  the  track.  This  incline  waa 
originally  covered  with  brush  and  trees,  which  were  cut  down 
when  file  railroad  was  built,  and  their  stumps  and  TOots  had 
rotted.  In  the  rainy  season,  considerable  water  flows  over  the 
precipice  at  this  point;  but,  there  being  no  ditch  to  carry  it 
off,  the  earth  and  debris  composing  the  acclivity  become  sat- 
urated herewith.  Slides  have  occurred  in  the  immediate 
vicinity  prior  and  subsequent  to  the  building  of  the  road,  but 
the  defendant  made  no  attempt  to  carry  away  tiie  material  of 
the  slope,  or  to  build  retaining  walls.  The  track-walker,  whose 
duty  it  waa  to  inspect  the  line  near  Bugby,  waa  obliged  to  ex- 
amine a  section  of  eight  miles,  and,  to  avoid  being  run  down, 
was  compelled  to  start  on  his  velocipede  thirty  minutes  before 
train  time,  according  to  schedule;  and  aa  the  train  waa  half 
an  hour  late  on  the  evening  of  January  12, 1901,  no  watchman 
bad  passed  over  the  track  at  that  point  within  an  hour  of  the 
train's  arrival.  Some  time  after  the  track-walker  passed 
Bugby,  *^  a  slide  occurred,  the  rocks  and  earth  lodging  upon 
the  track;  and  at  about  10  o'clock  that  night  the  locomotive 
driven  by  Scott;  and  drawing  a  passenger  train,  ran  into  the 
obstruction,  throwing  the  engine  into  the  river  whereby  he  was 
drowned. 

It  ia  argued  by  defendant's  counsel  that  the  court,  in  the 
instmction  complained  of,  told  the  jury,  in  effect,  that  if  the 
defendant  could  have  located  its  road  '^  a  perfectly  safe  place,'^ 
but  neglected  to  do  so,  a  higher  degree  of  care  in  operating 
it  waa  demanded  than  in  case  they  should  find  that  such  place 
could  not  have  been  discovered  '^a  few  feet  to  one  side";  that, 
though  the  defendant  might  select  the  location  of  its  road,  it 
exercised  the  right  to  do  so  at  its  peril,  and  if  a  safer  route 
than  that  chosen  could  have  been  discovered,  but  was  not  found, 
a  different  measure  of  care  waa  required  '^  watching,  inspect- 
ing, and  protecting  its  road  and  employes";  that  the  degree 
of  care  imposed  upon  the  defendant  depended  upon  the  wisdom 
exercised  in  locating  its  road ;  and  that  a  jury,  and  not  a  ndl- 
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the  degree  of  care  that  the  law  enjoins,  which  is  measured  by 
the  extent  of  danger  incident  to  the  building  and  operating 
of  its  load  on  the  line  selected,  and  not  by  considering  whetiier 
a  "  safer  location  might  possibly  have  been  made  elsewhere. 
We  think  the  instruction  complained  of  is  manifestly  erroneous, 
and  might  have  misled  the  jury,  by  permitting  them  to  consider 
as  negligence  tiie  location  of  tiie  road  in  the  particular  place 
in  which  it  was  built,  though  the  court,  in  other  parts  ^of  its 
charge,  correctly  instructed  them  as  to  the  degree  of  care  which 
it  was  necessary  for  the  defendant  to  exercise. 

3.  The  remaining  question,  en  this  branch  of  the  case,  is 
whether  the  exception  is  sufficient  to  bring  up  for  renew  the 
error  relied  upon.  The  bill  of  exceptions  shows  that,  at  the 
conclusion  of  the  charge  to  the  jury,  defendant's  counsel  ex- 
cepted to  the  part  thereof  hereinbefore  quoted,  particxdarly  set- 
ting out  the  language  complained  of.  An  exception  to  a  charge 
is  sufficient  when  it  distinctly  points  out  the  particular  parts 
to  which  it  is  directed :  Langf ord  y.  Jones,  18  Or.  307,  22  Pac 
1064;  McAlister  y.  Long,  33  Or.  368,  54  Pac  194.  Under  the 
rule  announced  in  those  cases,  we  think  the  exception  adequate 
to  challenge  that  part  of  the  charge  of  which  the  defendant 
complains. 

In  yiew  of  a  new  trial,  it  is  deemed  proper  at  this  time  to 
consider  other  alleged  errors  which  it  is  claimed  by  defendant's 
counsel  the  court  committed. 

4.  At  the  trial,  plaintiff's  counsel,  desiring  to  show  that  the 
rainfall  on  the  day  Scott  lost  his  Ufe  was  not  unusual,  but 
such  as  might  reasonably  have  been  anticipated,  and  the  effects 
thereof  guarded  against  by  the  defendant  when  building  its 
road,  called  B.  Johnson,  who,  as  agent  at  Astoria  of  the  Weather 
Bureau,  testified  that  it  was  incumbent  upon  him  to  keep  a 
record  of  the  rainfall  in  that  dty;  and,  producing  a  book  con- 
taining such  record,  he  stated  that  on  January  12,  1901,  two 
and  seyenty-two  one-hundredths  inches  of  water  fell  in  the  twen- 
ty-four hours  ending  at  5  o'clock  P.  M.  of  that  day,  which  was 
the  greatest  daily  rainfall  that  winter.  He  was  then  per- 
mitted to  state,  oyer  defendant's  objection  '^  and  exception, 
that  such  quantity  was  less  than  the  ayerage  excessiye  daily 
precipitation,  whicli  was  three  and  thirty  one-hundredtiis  inches; 
giying  tiie  date  and  quantity  of  water  that  had  fallen  on  the 
day  of  the  greatest  rainfall  during  ten  years,  and  also  the 
ayerage  annual  rainfall  for  eighteen  years  preceding  1901. 
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The  witness,  upon  cross-examination,  having  stated  that  the 
book  to  which  he  referred  was  kept,  prior  to  MaTch,  1897,  by  hi» 
predecessors,  defendant's  counsel  thereupon  moved  to  strike  out 
those  parts  of  his  testimony  that  related  to  the  average  rain- 
fall and  to  the  entries  made  in  the  record  prior  to  his  assuming 
charge  of  the  ofSce,  on  the  ground  that  they  were  hearsay  and 
not  based  upon  his  personal  knowledge.    Johnson  having  been 
permitted  further  to  testify,  in  answer  to  questions  asked  by 
plaintiff's  cotmsel,  that  the  book  to  which  he  referred  was  an 
ofiQcial  government  record,  compiled  from  smaller  books  in  hi* 
o£Sce,  the  motion  was  denied,  and  an  exception  allowed.    Th» 
book  kept  by  the  agents  of  the  Weather  Bureau  at  Astoria  not 
having  been  offered  in  evidence,  it  could  only  have  been  used 
to  refresh  the  memory  of  the  witness  by  an  examination  of  &k^ 
tries  made  therein  by  him,  or  by  another  under  his  direction; 
and,  this  being  so,  could  he  testify  concerning  any  memoranda 
made  prior  to  his  taking  charge  of  the  oflSce?    The  rule  is  well 
settled  that  a  record  kept  by  a  person  employed  in  the  signal 
service  of  the  United  States,  whose  public  duly  it  is  to  record 
truly  the  facts  therein  stated,  is  admissible  in  evidence  to  prove 
such  facts :  Enott  v.  Baleigh  etc  By.  Co.,  98  N.  C.  73,  2  Am. 
St,  Bep.  321,  a  S.  E.  735 ;  Chicago  etc.  By.  Co.  v.  Trayes,  17 
HI.  App.  136;  Moore  v.  Oaus  &  S.  Mfg.  Co.,  113  Mo.  98,  20 
S.  W.  975;  Evanston  t.  Ounn,  99  U.  S.  660.    So,  too,  the  rec- 
ord of  the  weather,  kept  for  a  number  of  years  at  a  state  pub- 
lic institution,  is  admissible  to  prove  the  meteorological  oondi- 
tion  of  the  atmosphere :  De  Armond  ^^  v.  Neasmith,  32  Mich. 
231 ;  Hart  v.  Walker,  100  Mich.  406,  69  N.  W.  174.    In  Willis 
V.  lAUce,  28  Or.  371,  43  Fac.  384,  487,  an  agent  of  the  Weather 
Bureau  was  permitted  to  testify  concerning  the  direction  and 
velocity  of  the  wind,  from  a  record  made  in  his  office  by  an  au* 
tomatic  register.    So,  too,  in  State  v.  McDaniel,  39  Or.  161» 
65  Pac.  520,  it  was  held  tiiat  the  testimony  of  an  officer  of  the 
dty  fire  department  that  the  fire  bell  did  not  ring  on  a  certain 
night  before  12  o'clock,  basing  his  knowledge  on  the  fact  that 
the  automatic  indicator  of  the  department  did  not  register  a 
ringing  of  the  bell,  was  competent    It  is  possible,  however,  that 
the  record  made  by  automatic  registers  may  have  consisted  in 
hieroglyphics,  which,  if  offered  in  evidence,  could  have  not  been 
understood  by  the  jury;  thereby  rendering  the  testimony  of  the 
officers,  who  possessed  a  knowledge  of  the  symbols  used,  neces- 
sary to  explain  their  meaning.    If  this  be  so,  ike  decisions  in 
the  last  two  cases  are  not  controlling  in  the  case  at  bar,  and 
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the  legal  principle  involved  mnet  be  considered  in  the  natoie 
of  res  nova. 

6.  The  adjudicated  cases  sustain  the  rule  that  the  best  ob- 
tainable evidence  should  be  adduced  to  prove  every  disputed  fact 
(Mooney  v.  Holcomb,  16  Or.  639^  16  Pac  716) ;  the  presump- 
tion being  that  higher  evidence  "would  be  adverse,  from  inferior 
being  produced:  B.  &  C.  Comp.,  sec  788,  subd.  6.  The  rule 
ivjeeting  secondary  evidence  of  a  writing  is  subject,  among 
others,  to  the  exception  that  when  the  originals  consist  of 
numerous  accounts,  or  other  documents,  which  cannnot  be  ex- 
amined in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole,  oral 
evidence  thereof  is  admissible :  B.  &  C.  Comp.,  sec  703,  subd.  5. 
It  will  be  remembered  tiiat  the  witness  had  with  him  a  book 
showing  the  quantity  of  rain  that  had  fallen  at  Astoria  each  day 
for  eighteen  years;  and,  courts  being  obliged  to  take  judicial 
**  notice  of  the  laws  of  nature  (B.  &  C.  Comp.,  sec.  720),  it 
requires  no  proof  to  show  that  such  a  record,  in  this  state,  would 
contain  so  many  entries  that  an  examination  of  each  would 
have  occasioned  great  loss  of  time  to  the  court;  and,  as  only 
the  general  result  of  the  whole  was  desired,  we  believe  that  the 
testimony  objected  to  was  admissible,  imder  the  exception  men- 
tioned. The  record  of  the  meteorological  observations  at  Astoria, 
prior  to  March,  1897,  was  made  by  Johnson's  predecessors ;  but, 
as  official  duty  is  presumed  to  have  been  regularly  performed, 
the  entries  noted  in  the  book  produced  by  the  witness  must  be 
treated  as  prima  fade  correct.  In  Evanston  v.  Ounn,  99  IT.  S. 
660,  Mr.  Justice  Strong,  commenting  upon  this  subject,  says: 
''Extreme  accuracy  in  dl  such  observations,  and  in  recording 
them,  is  demanded  by  the  rules  of  the  signal  service,  and  it  is 
indispensable,  in  order  that  they  may  answer  the  purposes  for 
which  they  are  required.  They  are,  as  we  have  seen,  of  a  pub- 
lic character  kept  for  public  purposes,  and  so  immediately  be- 
fore the  eyes  of  the  community  that  inaccuracies,  if  they  should 
exist,  could  hardly  escape  exposure.^'  In  view  of  tiie  public 
character  of  the  entries,  and  the  presumption  of  their  verity, 
the  witness  was  undoubtedly  competent  to  state  the  general  re- 
sult of  the  whole  record  from  an  inspection  thereof  for  tiie  time 
embraced  in  the  questions  asked,  though  all  such  entries  were 
not  made  during  his  term,  f or^  as  he  was  an  expert  in  the  man- 
ner of  keeping  the  book  produced,  he  was  qualified,  and  could 
therefore  testify  as  to  the  result  of  his  examination  and  in- 
vestigation: State  V.  Beinhart,  26  Or.  466,  38  Pac.  822;  Salem 
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Traction  Co.  t.  Anson,  41  Or.  662,  67  Pac.  1015,  69  Pac.  675, 
8  Mun.  Corp.  Cas,  701. 

6.  W.  J.  SobeTts,  as  plaintiff's  witness,  having  testified  that 
he  was  a  graduate  of  the  University  of  Oregon,  and  also  of  the 
Massachusetts  Institute  of  Technology,  where  he  '®  took  a  course 
in  civil  engineering,  which  branch,  including  the  science  of  rail* 
road  construction,  he  was  engaged  in  teaching  at  the  Agricul* 
tural  College  and  School  of  Science  at  Pullman,  Washington; 
that  he  had  practiced  civil  engineering  fourteen  years,  and, 
though  he  had  never  been  actively  engaged  in  railroad  building, 
he  had  constructed  roads,  irrigating  ditches,  canals,  and  other 
works  requiring  the  construction  of  slopes;  that  he  was  ac- 
quainted with  the  approved  methods  of  civil  engineers  in  rela- 
tion to  the  construction  of  railroads  and  embankments;  that, 
having  visited  the  place  where  Scott  lost  his  life,  he  measured  the 
slope  from  its  foot,  at  a  point  six  feet  from  the  track,  to  the 
bluff,  and  found  it  to  be  one  hundred  and  five  feet^  and  its 
angle,  where  the  surface  was  imdisturbed  by  the  slide,  forty- 
six  degrees — ^was  permitted,  over  defendant's  objectian  and  ex- 
ception, to  state  that  there  are  certain  standard  dopes,  approved 
by  dvil  engineers,  that  are  applicable  to  all  kinds  of  known 
earth;  to  detail  the  degrees  €d  inclination  recommended  by  a 
majority  of  such  engineers  for  the  construction  of  slopes  in 
shiallow  or  deep  cuts,  and  in  cohesive  or  immiscible  soils;  and 
to  give  the  names  of  several  authors  whose  works  on  dvil  en* 
gineering  coindded  vrith  his  opinion.  The  admission  of  the 
testimony  so  objected  to  presents  the  question  whether  a  wit* 
ness  who  has  no  actual  experience  in  railroad  building,  and 
whose  knowledge  thereof  is  derived  from  the  atady  of  works  on 
civil  engineering,  is  competent  to  express  an  opinion  upon  th» 
degree  of  inclination  of  earthwork;  and,  if  so,  can  he  properly 
refer  to  the  authors  whose  works  on  the  subject  corroborate  hie 
opinion? 

In  Boyle  v.  State,  67  Wis.  472,  46  Am.  Eep.  41,  15  N.  W. 
827,  one  Dr.  Cody,  in  answer  to  a  hypothetical  question,  waa 
permitted,  over  objection  and  exception,  to  state  that  in  hia 
opinion  a  certain  person  had  died  from  asphyxia ;  saying,  how- 
ever, that  his  conclusion  was  based  ^'^  upon  information  derived 
from  the  perusal  of  medical  books;  that  he  had  never  seen 
a  case  of  death  from  strangulation,  and  did  not  know,  from  ex- 
perience, its  post-mortem  indications.  He  was  also  permitted 
to  be  interrogated  as  follows:  *TDo  you  know,  from  books  or 
otherwise,  whether  death  is  ever  produced  from  strangulation 
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wifhont  leaying  marks  upon  fhe  throat;  that  is,  your  own  per- 
sonal observation  P'  to  which  he  replied :  **In  Taylor's  Jurispru- 
dence such  cases  are  recorded.  Q.  In  standard  medical  works  ? 
A.  Yes,  sir.''  In  that  case,  the  defendant  having  been  con- 
victed, the  judgment  on  appeal  was  reversed,  the  court  holding 
that  an  error  was  committed  in  permitting  an  expert  to  testify 
as  to  statements  contained  in  medical  books,  Mr.  Justice  Tay- 
lor saying:  **The  palpable  error  in  permitting  Dr.  Cody  [to 
answer  the  questions  hereinbefore  detailed]  is  apparent  from 
the  fact  that  he  testified  on  the  stand  that  he  had  no  personal 
knowledge  of  the  subject  he  was  testifying  about''  A  new 
trial  having  been  granted,  the  defendant  was  reconvicted,  and 
appealed;  and,  in  affirming  the  judgment,  Mr.  Chief  Justice 
Cole,  referring  to  the  examination  of  medical  witnesses,  says: 
They  testified  as  to  facts  within  their  personal  knowledge; 
also,  probably,  to  matters  derived  from  professional  study  and 
experience.  We  suppose  they  could  give  their  opinion  as  to  the 
cause  of  the  death  of  the  deceased.  •  .  •  •  When  this  case  was 
here  before,  we  did  not  intend  to  lay  down  any  new  rule  as  to 
expert  testimony,  and  certainly  did  not,  as  an  examination  of 
the  opinion  of  Mr.  Justice  Taylor  will  show".:  Boyle  v.  State, 
61  Wis.  440,  21  N.  W.  289. 

In  Soquet  v.  State,  72  Wis.  669,  40  N.  W.  391,  it  was  held, 
however,  that  a  physician  could  not  testify  as  an  expert  as  to 
symptoms  of  arsenical  poisoning,  if  his  knowledge  of  tiie  sub- 
ject had  been  obtained  wholly  from  medical  or  scientific  book» 
or  medical  instruction,  and  not  from  personal  ^^  observation  or 
experience.  Mr.  Justice  Orton,  referring  to  tiie  admission  of 
the  testimony  of  physicians  whose  knowledge  of  the  symptoms 
of  arsenical  poisoning  was  derived  solely  from  medical  or  scien- 
tific books  and  from  medical  instruction,  says:  ^In  receiving 
their  testimony,  the  court  committed  and  repeated  the  very 
error  by  reason  of  which  the  judgment  in  the  case  of  Boyle  v» 
State,  67  Wis.  472,  46  Am.  Bep.  41,  16  N.  W.  827,  was  re- 
versed":  See,  also,  Zoldoske  v.  State,  82  Wis.  680,  62  N.  W. 
778.  In  State  v.  Simonis,  39  Or.  Ill,  66  Pac.  695,  Mr.  Chief 
Justice  Bean  calls  attention  to  the  rule  adopted  in  Wisconsin, 
and  says:  '9ut  in  an  equally  well  considered  opinion  by  the 
supreme  court  of  Michigan  (People  v.  Thacker,  108  Mich. 
662,  66  N.  W.  662),  it  is  held  that  a  practicing  physician,  who 
is  a  graduate  of  a  reputable  medical  college,  and  who  has  suffi- 
ciently qualified  himself  to  have  a  definite  opinion  of  his  own, 
may  testify  as  an  expert  on  the  subject  of  poisoning,  though 
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it  is  not  shown  that  he  has  had  any  experience  in  audi  cases.'' 
We  believe  the  Michigan  rule  is  founded  upon  better  reason  and 
supported  by  a  greater  weight  of  authority  than  that  announced 
by  the  supreme  court  of  Wisconsin :  See,  upon  this  subject^  Gil* 
lette  on  Indirect  and  Collateral  Evidence^  sec.  209;  Sogers  on 
Expert  Testimony,  2d  ed.,  sec.  1;  Citizens'  Gaslight  Co.  t. 
O'Brien,  118  ILL  174,  8  N.  E.  310;  Carter  t.  State,  2  Ind.  617; 
City  of  Fort  Wayne  ▼.  Coombs,  107  Ind.  76,  67  Am.  Bep.  82, 
7  N,  E.  743 ;  State  ▼.  Terrell,  12  Eich.  321.  An  expert  ia  & 
person  who  is  so  qualified,  either  by  actual  experience  or  by 
such  careful  study,  as  to  enable  him  to  form  a  definite  opinion 
of  his  own  respecting  any  division  of  science,  branch  of  art,  or 
department  of  trade,  about  which  persons  having  no  particular 
training  or  special  study  are  incapable  of  forming  accurate 
opinions  or  of  deducing  correct  conclusions :  State  v.  Anderson* 
10  Or.  448;  Farmers'  Bank  v.  Woodell,  38  Or.  294,  61  Pac  837^ 
65  Pac.  620;  State  v.  Simonis,  39  Or.  Ill,  65  Pac  695. 
^^  Though  Boberts  had  no  acquaintance  with  railroad  building, 
his  knowledge  of  the  subject,  derived  from  study  of  works  on 
civil  engineering,  and  his  experience  in  constructing  roads,  ir- 
rigating ditches,  and  canals,  undoubtedly  qualfied  h™  to  ex- 
press an  opinion  respecting  the  ^approved''  slope  of  an  em- 
bankment: Central  By.  Co.  v.  Mitchell,  63  Ga.  173. 

7.  Whatever  the  rule  may  have  been,  it  is  now  almost  uni* 
versally  conceded  that  medical  books  cannot,  over  the  objection 
of  the  adverse  party,  be  introduced  in  evidence  to  prove  any 
statement  contained  therein:  City  of  Bloomington  v.  Shrock, 
110  IlL  219,  51  Am.  Bep.  679;  Commonwealth  t.  Sturtivant, 
117  Mass.  122, 19  Am.  Bep.  401 ;  Burg  v.  Chicago  etc  By.  Co., 

90  Iowa,  106,  48  Am.  St.  Bep.  419,  57  N.  W.  680;  link  v. 
Sheldon,  18  N.  Y.  Supp.  815,  64  Hun,  632 ;  Lilley  v.  Parkinson, 

91  Cal.  655,  27  Pac.  1091.  The  reasons  usually  assigned  for 
the  rejection  of  such  a  work  are  that  the  statements  which  it 
contains  lack  the  solemnity  of  a  judicial  oath;  that  the  author, 
not  being  presenl^  cannot  be  cross-examined;  that,  if  he  could 
be  called  upon  to  state  the  grounds  of  the  opinions  so  an* 
nounced,  he  might  change  or  modify  them;  that  several  recog* 
nized  "schools'*  of  medicine  exist,  that  materially  differ  in  theory 
and  practice;  that  the  language  used  in  medical  books  is  tech* 
nical^  and  not  capable  of  being  understood  by  ordinary  persons, 
and  that  the  practice  of  medicine  and  surgery  is  changing,  so 
that  what  was  formerly  regarded  by  the  profession  as  settled 
has  become  in  many  instances  obsolete,  or  superior  methods  or 
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more  efficadous  remedies  hare  been  fiubstitated  therefor:  Adi- 
worth  r.  Kittridge,  12  Cnsh,  193,  59  Am,  Dec.  178 ;  Gallagher 
T.  Market  St  By.  Co.,  67  Cal.  13,  6  Pac.  869,  56  Am.  Bep. 
Y13.  Hktorical  works,  books  of  science  or  art,  and  published 
maps  or  charts,  wben  made  by  persons  indifFerent  between  the 
parties,  are  primary  evidence  of  facts  of  general  notoriety  and 
"^  interest:  B.  &  C.  Comp.,  sec.  770.  There  are  certain  ftwts 
ccmstitnting  a  species  of  evidence  (B.  A  C.  Comp.,  sec.  680),  of 
such  general  notoriety  that  they  are  assumed  to  be  already 
known  to  the  court,  and  no  evidence  liiereof  need  be  produced : 
B.  ft  C.  Comp.,  sec.  719.  In  all  cases  in  which  judicial  notice 
of  facts  may  be  taken  by  the  court,  if  it  is  not  sufSciently  ad- 
vised thereon,  it  may  resort  for  its  aid  to  appropriate  books  or 
documents  for  reference  (B.  ft  C.  Comp.,  sec.  720),  and  dedare 
its  knowledge  to  the  jury,  who  are  bound  to  accept  it  as  con* 
elusive :  B.  ft  C.  Comp.,  sec.  136 ;  State  v.  Magers,  35  Or.  520, 
57  Pac  197.  Though  a  court  must  take  judicial  notice  of  the 
laws  of  nature  (B.  &  C.  Comp.,  sec.  720),  the  probability  of  a 
landslide  is  not  such  a  fact  as  a  resort  to  appropriate  books 
would  enable  the  court  to  declare  as  conclusive  to  the  jury.  In 
determining  the  angle  of  repose  of  an  embankment,  the  possi- 
bility of  a  slide  depends  upon  the  character  of  the  material,  the 
climatic  influences  thereon,  and  so  many  other  elements  that 
it  cannot  be  said,  as  a  matter  of  law,  to  be  a  fact  of  '^general 
notoriety  and  interest,"  so  as  to  render  books  on  dvil  en- 
gineering primary  evidence  thereof:  B.  ft  C.  Comp.,  sec  770; 
Gallagher  v.  Market  St.  By.  Co.,  67  CaL  13,  56  Am.  Bep.  713, 
«  Pac  869. 

8.  These  books  not  being  admissible  upon  dther  of  the  grounds 
stated,  the  question  to  be  considered  is  whether  the  court  erred 
in  permitting  the  witness  to  refer  to  them  as  tending  to  cor- 
roborate his  opinion.  In  Collier  v.  Simpson,  6  Car.  ft  P.  ^73, 
dedded  at  nisi  prius  in  1831,  it  was  held  by  Mr.  Chief  Justice 
Tindal  that,  tiiougfa  medical  books  which  were  stated  by  expert 
witnesses  to  be  standard  authority  in  that  profession  could  not 
be  offered  in  evidence  .to  prove  any  facts  therein  stated,  such 
witnesses  might  be  asked  their  judgment,  and  tiie  grounds 
thereof,  which  might  in  some  degree  be  founded  on  such  books, 
«8  a  part  of  their  general  knowledge.  In  Central  By.  Co.  v. 
**  Mitchell,  63  Ga.  173,  an  engineer,  having  been  injured  in  a 
slide  of  earth  upon  a  railroad  track,  instituted  an  action  to  re- 
cover the  damages  sustained,  and  called  a  civil  engineer,  who 
testified  in  relation  to  the  character  of  the  cut  where  the  slide 
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occurred^  the  effect  of  water  upon  the  material^  aa  tending  td 
disturb  it^  and  gave  the  angle  of  the  steepest  dope  for  which 
he  knew  any  authority,  saying:  'The  rules  for  construction  of 
cuts,  etc.>  which  I  have  given,  are  found  in  books  on  engineering. 
I  give  these  rules  solely  from  what  I  recollect  of  the  bookL 
These  rules  are  found  in  Mahan,  Gillespie^  and  Oilmore,  and 
many  others/'  The  plaintiff  having  secured  a  judgment,  Mr. 
Justice  Jackson,  speaking  for  the  court,  in  affirming  it,  says, 
concerning  the  testimony  of  the  civil  engineer:  The  expert 
was  competent  to  testify.  Every  expert  derives  much  of  his 
knowledge  from  books  as  well  as  from  experience,  and  can  give 
his  opinion  based  upon  the  knowledge  acquired  from  both 
sources/'  In  Western  Assur.  Co.  t.  Mohlman  Co.,  83  Fed. 
811,  28  C.  C.  A.  157,  upon  an  issue  as  to  whether  a  building 
in  which  insured  property  was  confined  fell  before  a  conflagra- 
tion, or  as  a  result  of  the  fire,  it  was  held  that  a  dvil  engineer, 
testifying  as  an  expert,  may  read  in  support  of  his  opinion  ex- 
cerpts from  engineering  books  recognized  as  standard  aulhori- 
ties,  giving  the  tabulated  results  of  tests  made  to  determine 
the  strengtib  and  resisting  power  of  timbers  of  the  kind  used  in 
the  construction  of  the  building,  the  court  saying:  '^The  gen- 
eral proposition  that  scientific  books  are  not  to  be  read  in  evi« 
dence  is  a  familiar  one,  and  many  citations  from  text-writers 
and  reported  cases  are  found  in  the  brief  of  the  plaintiff  in 
error.  Nearly  all  the  reported  cases  deal  with  medical  works, 
and  most  excellent  reasons  for  the  application  of  the  general 
rule  in  such  cases  may  be  found  therein.  But  the  rule  is  not  of 
universal  application.  It  would  be  a  reproach  to  the  adminis- 
tration '**  of  the  law  if  it  were  so.  Becords  of  observation!! 
are  undoubtedly  secondary  evidence,  but,  if  all  such  records 
were  excluded  from  the  sources  of  knowledge  available  to  a 
court  of  justice,  it  would  frequently  find  itself  unable  to  obtain 
information  which  was  open  to  every  individual  in  the  conob- 
munity.  It  has  been  held  repeatedly  that  standard  life  and  an- 
nuity tables,  showing  at  any  age  the  probable  duration  of  life, 
are  competent  evidence  (Bailroad  Co.  ▼.  Putnam,  118  TJ.  S. 
554,  7  Sup.  Ci  Bep.  1) ;  and  yet  these  tables  show  merely  the 
deductions  from  records  of  past  transactions,  when  neither  the 
record  of  the  transactions  nor  the  individual  who  has  worked 
out  the  deductions  is  caUed  to  testify  to  the  accuracy  of  his 
work,  or  to  the  conditions  under  which  it  was  performed.  So^ 
too,  ahnanacs,  astronomical  calculations,  tables  of  logarithma. 
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interest  tables,  weather  reports,  tables  of  the  rise  and  fall  of 
the  tide,  have  been  admitted  in  evidence.'' 

A  text-writer,  discussing  this  subject,  says:  ^ven  by  those 
courts  who  have  been  most  resolute  in  excluding  such  works 
when  offered  substantively,  it  is  agreed  that  an  expert  may  show 
that  his  views  are  sustained  by  standard  authorities  in  his  pro« 
fession'' :  Wharton  on  Evidence,  sec.  438.  This  author  further 
says :  'It  has,  indeed,  been  held  that  an  expert,  when  called  to 
state  the  sense  of  his  profession  on  a  particular  topic,  may  cite 
authorities  as  agreeing  with  him":  Wharton  on  Evidence,  sec 
666.  Professor  Lawson,  in  his  work  on  Expert  and  Opinion 
Evidence  (second  edition,  page  176),  says:  ''Notwithstanding 
the  inadmissibility  of  the  books,  the  opinions  contained  in  them 
may  go  to  the  jury  through  the  mouth  of  a  witness — an  expert.'* 
It  will  be  generally  admitted  that  standard  works  on  civil  en- 
gineering are  treatises  that  relate  more  nearly  to  matters  of  an 
exact  science  than  do  medical  books;  but  whether  excerpts  from 
the  former  can  be  read  to  corroborate  the  opinion  of  an  expert 
witness,  it  is  not  necessary  to  inquire,  for  the  question  ^  is  not 
involved  herein.  Though  the  weight  of  current  authority  pre- 
vents the  reading  of  scientific  books  to  contradict  a  witness 
generally,  yet,  when  he  bases  his  opinion  upon  the  work  of  a 
particular  author,  such  book  may  be  read  in  evidence  for  that 
purpose:  Connecticut  Mut.  Life  Ins.  Co.  v.  Ellis,  89  111.  516; 
Ci^  of  Bloomington  v.  Shrock,  110  III  219,  61  Am.  Eep.  679 ; 
Pinney  v.  Cahill,  48  Mich.  684,  12  N.  W.  862;  Marshall  v. 
Brown,  60  Mich.  148, 16  N.  W.  66 ;  Huffman  v.  Click,  77  N.  C. 
56;  City  of  Eipon  v.  Bittel,  30  Wis.  614.  Plaintiff's  counsel, 
by  securing  from  Boberts  a  statement  of  the  authors  whose 
works  on  civil  engineering  supported  the  opinion  of  the  witness, 
thereby  invited  his  cross-examination,  in  which  case  the  books 
to  which  he  referred  could  have  been  read  in  evidence  to  con- 
tradict him.  True,  it  may  be  possible  that  a  pretended  expert 
mi^t  give  an  opinion  upon  a  material  fact,  and  fortify  it  by 
referring  to  the  work  of  some  fictitious  author  upon  the  subject; 
and,  the  adverse  party  being  unable  to  secure  the  book  men- 
tioned, the  reference  of  the  witness  might  add  to  his  false  testi- 
mony a  weight  to  which  it  was  not  entitled.  In  the  case  at 
bar,  however,  no  danger  from  the  course  of  practice  so  assumed 
could  have  been  possible,  for  Boberts  was  unquestionably  a 
reputable  witness,  and  thoroughly  qualified  to  express  an  opin- 
ion upon  the  matter  to  which  his  attention  was  directed ;  and,  in 
our  opinion,  it  was  proper  to  permit  him  to  name  the  authors 
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whose  works  on  civil  engineering  coincideGi  witli  hifi  views.  Bat 
for  the  error  committed  in  giving  the  instruction  complained  of, 
the  judgment  is  reversed,,  and  a  new  trial  ordered. 


The  Records  of  the  Weather  Bureau  are  adxaissible  as  evidence  to 
show  the  state  of  the  weather  at  a  certain  time  and  place:  Mears  ▼. 
New  York  etc.  B.  B.  Co.,  75  Conn.  171,  96  Anu  St.  Bep.  198, 52  Atl.  610; 
People  ▼.  Dow,  64  Mich.  717.  8  Am.  St.  Bep.  873,  81  N.  W.  597; 
Knott  V.  Baledgh  etc.  B.  B.  Co.,  98  N.  a  73,  2  Am.  St.  B^  321,  S 
&  E.  735. 

A  WUne$9  may  QuaUfif  as  an  Wwpert  by  knowledge  derived  ex- 
dmively  from  beoka  aad  study,  without  actual  pereonal  expeiienee: 
See  the  monographic  note  to  Hammond  v.  Woodman,  66  Am.  Dec  232. 
If  a  witness  exhibits  such  knowledge,  gained  from  experiments,  ob- 
servation, standard  books,  or  other  reliable  Bources,  as  to  make  it 
appear  that  his  opiniooi.  ia  of  some  valae,  he  is  entitled  to  testify, 
leaving  to  the  court,  in  its  discretion,  to  say  when  such  knowledge  is 
shown,  and  to  the  jury  what  the  opinion  is  worth:  Isenhour  v.  State, 
157  Ind.  517,  87  Am.  St.  Bep.  228,  62  N.  £.  40. 

Am  to  the  DiBoretion  of  a  Oorportiliofi  in  choosing  the  route  for  its 
Iin«  of  railroad  or  telegraph,  see  Cleveland  etc.  B.  B.  Co.  v.  Speer, 
66  Pa.  St.  325,  94  Am.  Dec.  84;  Postal  Telegraph  etc.  Co.  v.  Oregon 
Short  Line  K  B.  Ca,  23  Utah,  474,  90  Am.  St.  Bep.  705,  66  Pae. 
735.;  Union  Pae.  B.  B.  Co.  v.  Colorado  Postal  TaL  ata.  Oa^  SO  Cdiw 
133,  97  Am.  at  Bepw  106,  60  Pae.  664. 


HOOBE  Y.  HALLIDAY. 

[43  Or.  243,  72  Paa.  801.] 

IKJUK0SX0V8  Against  Trsapaas  on  Beal  Propeiiy  ave  spar» 

ingly  granted,  and  when  granted  are  based  on  the  theory  of  irrepar- 
able injury  resulting  from  the  peculiar  character  of  the  proper^ 
affected,  from  the  frequency  of  the  acts  complained  of  amounting 
to  a  eontinuktg  trespass,  or  from  the  insolvency  of  the  tort-feasor, 
so  that  an  action  at  law  for  the  recovery  of  damages  would  be  in- 
adequate,    (p.  727.) 

nr^UKOnOK,  Agaioit  Wittt  TreqiasflBB  will  not  bo  Ocantad. 
A.  complaint  statittg  that  defendant  at  divers  times,  too  numerous  to 
mention,  opened  the  indosure  surrounding  plaintiff's  land,  cut  and 
removed  hay  and  grain  therefrom,  and  threatens  to  contuue  such 
acts,  and  claims  the  right  so  to  do,  and  that  defendant  is  impeennioaa 
and  nnafele  to  respond  in  damages,  does  not  disclose  a  cause  sufEL- 
eient  to  warrant  the  issuing  of  an  injunction  against  the  repetition 
of  such  trespass,     (pp.  727,  728.) 

INJUNCTION  Against  Trespaas  on  Baal  Property.— mo  Ift- 
solTanqr  of  tba  Defendant  will  not  justify  the  issuing  of  an  injune- 
tion  against  trespasses  on  real  property  where  the  acts  complained 
of  do  not  constitute  irreparable  injuries,     (p.  728.) 

PLEADING— Defects  in  Complaint  not  Cored  by  Failure  ti> 
Obobbt. — ^ne  faUure  to  demur  to  a  oomplaiBt  does  not  waive  tba 
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figfct  id  objeet  to  H  on  tlie  groimd  that  it  does  not  Btate  facta  suffi* 
dent  to  eoBfltitute  a  cause  of  action,     (p.  729.) 

PX7BIJ0  ZaAin)Sv  Quieting  Title  to. — One  who  has  made  ft 
homestead  entry  upon  public  lands,  the  title  to  which  remains  in 
the  United  States,  and  who  has  a  mere  inchoate  right  which  may 
lipen  into  title  when  he  egmpliee  with  the  requirements  of  law^  in 
respeet  to  eettlement,  culture,  and  proof  thereof  within  the  time 
aUowedy  cannot  maintain  a  suit  to  quiet  his  title  against  ao  other 
claimant  of  the  same  lands,     (p.  731.) 

William  Miller  and  John  H.  Bond,  for  the  appellant 
Wis  B.  King,  for  flie  respondent. 


MOOBE,  C.  J.  This  is  a  suit  to  quiet  the  title  to  cer- 
tain real  property^  and  to  enjoin  a  threatened  oontdnuanoe  of 
treepaflses  thereon.  It  is  alleged  in  the  complaint,  in  substance* 
that  on  Jnly  5, 1902,  plaintifF,  having  made  a  homestead  entry 
npon  one  hnn<b^  and  sixty  acres  of  land  (particolaiiy  describ- 
ing it)  in  Malheur  oonnty,  Oregon,  tiiereafter,  and  prior  to  Sep* 
tember  26,  1902,  when  this  salt  iras  begnn,  established  his  resi* 
denoe  thereon,  entered  into  fnU  possession^  and  is  now  the  owner 
in  fee  thereof^  subject  to  the  paramount  title  of  the  United 
States;  that  defendant,  as  the  administrator  of  the  estate  ot 
J.  SL  Chandler,  deceased,  unlawfully  claims  an  interest  therein^ 
aasarting  that  such  estate  is  the  owner  in  fee  of  said  premises,. 
but  that  defendant  has  no  right  thereto,  nmr  any  title  or  inter*- 
est  therein,  nor  is  he  in  the  actual  possession  thereof.  For  a  seo» 
ond  cause  of  suit,  plaintiff,  after  alleging  that  he  made  a  home- 
stead filing  upon  said  land,  and  is  in  the  sole  possession  thereof, 
aa  hereinbefore  stated,  aTers  that,  without  his  consent,  defend* 
ant^  at  divers  times^  too  numerous  to  mention,  opened  the  in* 
doeure  surrounding  said  premises,  cut  and  removed  hay  and 
grain  tfaerefrosn,  turned  cattle  and  horses  thereon,  and,  claiTning 
Ibe  right  at  all  times  so  to  do,  threatens  to  continue  sudi  act% 
against  plaintiff's  protest;  that  his  conduct  in  this  respect  hais 
caused,  and,  unless  restrained,  will  result  in,  the  destniction  of 
the  crops  and  shrubbery,  to  the  irreparable  injury  and  damage 
of  said  land;  &at  defendant  is  impecunious  and  unable  te 
respond  in  damages;  and  that  plaintiff  has  no  plain,  speedy,  er 
adequate  remedy  at  law.  A  demurrer  to  the  complaint,  inter* 
posed  on  the  ground  that  the  two  causes  of  suit  were  improperly 
joined,  and  thai  the  second  cause  did  not  state  facts  sufficient 
to  warrant  injunctive  relief,  having  been  sustained,  and  plain- 
tiff declining  to  amend  or  further  plead,  the  suit  was  dismissed, 
and  ha  appeals. 
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It  is  contended  by  plaintiff's  counsel  that  the  causes  of  suit 
•^^  set  forth  in  the  complaint  arose  out  of  the  same  transaction, 
and  were  therefore  properly  joined,  and  that  if  the  second  cause 
failed  to  state  facts  sufficient  to  entitle  their  client  to  the  relief 
prayed  for,  and  was  for  that  reason  demurrable,  only  one  cause 
was  stated,  and,  this  being  so,  the  court  erred  in  dismissing 
the  suit. 

Considering  the  second  cause  of  suit,  the  question  to  be  de- 
termined is  whether  a  court  of  equity  should  enjoin  a  threatened 
commission  of  the  acts  complained  of,  upon  the  facts  slated. 
The  jurisdiction  of  a  court  of  equity  to  restrain  trespasses  on 
real  property  is  undoubtedly  an  out^owth  of  its  interference  to 
prevent  waste.  'At  common  law,  waste,  when  threatened  by  a 
tenant  in  dower,  or  by  the  curtesy,  or  guardian  in  chivalry,  was 
prevented  by  a  writ  of  prohibition  issued  by  a  court  of  chancery, 
which,  if  unavailing,  was  followed  by  an  original  writ,  emanat- 
ing from  the  same  source,  and  made  returnable,  usually,  in  the 
court  of  common  pleas.  Upon  the  appearance  of  the  defend- 
ant, and  after  issue  joined,  he  was  tried,  and,  if  found  guilty, 
the  plaintiff  recovered  single  damages  for  the  waste  committed 
Though  the  writ  of  prohibition  at  common  law  was  limited  to 
the  class  of  tenants  mentioned,  it  was  afterward  extended  to 
other  persons  by  statute,  in  speaking  of  which  Lord  Chief  Jus- 
tice Eyre,  in  Jefferson  v.  Bishop  of  Durham,  1  Bos.  &  P.  105, 
says:  ''That  which  these  statutes  gave  by  way  of  remedy  was 
not  so  properly  the  introduction  of  a  new  law,  as  the  extension 
of  an  old  one  to  a  new  description  of  persons.  The  course  of 
proceeding  remained  the  same  as  before  these  statutes  were 
made.  The  first  act  which  introduced  anything  substantially 
new  was  that  which  gave  a  writ  of  waste  or  estrepement  pend- 
ing the  suit.  It  follows,  of  course,  that  this  was  a  judicial 
writ,  and  was  to  issue  out  of  the  courts  of  common  law;  but, 
except  for  the  purpose  of  staying  proceedings  pending  a  suit, 
there  Is  no  intimation  in  any  of  our  ^^^  text-writers  that  anj 
prohibition  could  issue  from  those  courts.''  The  method  tiias 
adopted  to  prevent  the  spoil  or  destruction  of  lands,  houses, 
gardens,  trees,  or  other  corporeal  hereditaments,  by  the  teoAnt 
thereof,  to  the  prejudice  of  the  heir,  or  of  him  in  reversion  or 
remainder  (2  Blackstone's  Commentaries,  281),  proving  cum- 
bersome, equity  intervened,  and  by  injunction  prevented  tbe 
commission  of  waste;  the  jurisdiction  being  founded  upon  th« 
necessity  of  preventing  irremediable  injury,  and  allowable  only 
in  cases  where  a  priviiy  of  title  existed  between  the  partieB; 
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1  High  on  Injunctions,  3d  ed.,  sec.  697 ;  Bolster  v.  Catterlin,  10 
Ind.  117;  Wiggins  v.  Williams,  36  Fla.  637,  18  South.  869. 
The  commission  of  waste  having  been  so  successfully  thwarted 
in  these  cases  by  the  intervention  of  a  court  of  equity,  itii 
jurisdiction  was  soon  thereafter  invoked  to  prevent  injuries  to 
real  property  by  persons  having  no  privity  of  title,  the  tort 
being  denominated  a  'trespass'':  Mitchell  v.  Dors,  6  Ves.  Jr. 
147.  The  relief  by  injunction  in  such  cases  has  been  sparingly 
granted,  and,  when  bestowed,  is  based  upon  the  theory  of  ir- 
reparable injury,  resulting  from  the  peculiar  character  of  the 
property  affected  thereby,  from  the  frequency  of  the  acts  com- 
plained of,  amounting  to  a  continuing  trespass,  or  from  the  in« 
solvency  of  the  tort-feasor,  so  that  an  action  at  law  for  the  re- 
covery of  damages  would  be  inadequate,  thereby  justifying  a 
resort  to  a  court  of  equity:  2  Story's  Equity  Jurisprudence^ 
13th  ed.,  sec.  928;  Smith  v.  Gardner,  12  Or.  221,  53  Am. 
Bep.  342,  6  Pac.  771 ;  Mendenhall  v.  Harrisburg  Water  Co.,  27 
Or.  38,  39  Pac.  399;  Garrett  v.  Bishop,  27  Or.  349,  41  Pac.  10; 
City  of  Council  Bluffs  v.  Stewart,  61  Iowa,  385,  1  N.  W.  628 ; 
Boebling  v.  First  Nat  Bank  (D.  C),  30  Fed.  744;  Carney  ▼. 
Hadley,  32  Fla.  344,  37  Am.  St  Bep.  101, 14  South.  4. 

1.  An  injunction  has  been  issued  in  this  state  to  prevent  the 
cutting  of  timber  (Kitcherside  v.  Myers,  10  Or.  •*•  21 ;  Men- 
denhall ▼.  Harrisburg  Water  Co.,  27  Or.  38,  39  Pac.  399),  and 
the  removal  of  ore  (Allen  v.  Dunlap^  24  Or.  229,  33  Pac  675; 
Bishop  ▼.  Baisley,  28  Or.  119,  41  Pac.  936 ;  Muldrick  v.  Brown, 
87  Or.  186,  61  Pac.  428),  but  in  each  instance  the  right  to  the 
relief  granted  was  based  upon  the  destruction  of  the  estate.  In 
Allen  V.  Dunlap,  24  Or.  229,  38  Pac.  675,  Mr.  Chief  Justice 

'  Lord,  in  speaking  of  equitable  interference  to  prevent  the  com- 
mission of  trespass  to  real  property,  says:  ''The  general  rule 
that  a  court  of  equity  will  refuse  to  take  jurisdiction  and  award 
even  a  temporary  injunction  in  cases  of  mere  trespass  is  con- 
ceded; but  there  is  an  established  exception  in  cases  of  mines, 

.  timber  and  the  like,  in  which  an  injunction  will  be  granted  to 
restrain  the  commission  of  acts  by  which  the  substance  of  an 
estate  ia  injured,  destroyed,  or  carried  away.  In  such  case,  the 
injury  being  irreparable,  or  difficult  of  ascertainment  in  damages, 
the  remedy  at  law  is  inadequate.'^  It  is  difficult  to  understand 
how  the  opening  of  plaintiff's  inclosure,  cutting  and  removing 
hay  and  grain  there6x)m,  or  turning  cattle  and  horses  therein, 
can  ever  amount  to  a  destruction  of  the  substance  of  the  estate. 
The  opening  of  the  inclosure  may  have  been  accomplished  by 
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a  mere  removal  of  bars  or  ihe  tmf  asiemng  of  a  gate,  that  would 
not  amount  to  a  permanent  injury  to  the  fence,  conceding  that 
to  be  a  pajt  of  the  realty.  The  hay  and  grain  grown  upon  the 
premises  are  crops,  the  removal  of  which  does  not  constitute 
such  an  injory  as  cannot  be  adequately  compensated  in  dam- 
ages; nor  can  the  cutting  of  these  annual  products  seriously  af- 
fect the  land,  for,  if  they  were  not  severed,  they  would  in- 
evitably decay  during  the  winter,  and,  though  their  destruction 
by  the  elements  might  enridi  the  soil,  by  giving  back  to  it 
some  of  the  ingredients  extracted  by  their  growth,  resulting  in 
a  potential  benefit^  the  cutting  of  such  crops  cannot  be  a  very 
serious  injury  to  tiie  land.  In  the  absence  of  an  ^^  averment 
in  the  complaint  that  the  animals  turned  upon  the  premises  de» 
stroyed  its  substance  by  so  trampling  the  soil  as  to  damage  it 
irremediably,  it  must  be  inferred  that  the  only  injury  Rustained 
was  the  eating  of  the  grass,  which,  like  the  removal  of  the  hay 
and  grain,  is  not  irreparable.  It  will  be  remembered  tiiat  the 
complaint  states  that,  unless  defendant  is  enjoined  from  exe- 
cuting his  threat  to  eontinue  the  acts  complained  of,  the  ahnilH 
bery  on  the  land  will  be  destroyed.  There  is  no  allegation  ia 
the  complaint  that  any  shrubbery  is  growing  on  the  premisei^ 
unless  the  legal  conclusion  to  that  effect  may  be  considered  as 
such;  but  since  the  character  of  the  shrubby  is  not  q>ecified9 
and  may  consist  of  sagebrush,  its  destruction  does  not  necessarily 
imply  an  irreparable  injury  to  the  estate,  thus  showing  that  the 
acts  complained  of  constitute  only  mere  trespasses. 

2l  The  only  averment,  therefore,  that  tends  in  any  manner  to 
authorize  the  intervention  of  a  court  of  equity  to  restrain  the 
threatened  commission  of  trespasses  that  would  not  be  attended 
with  irreparable  injury  is  the  alleged  insolvency  of  the  defend- 
ant, and  it  remains  to  be  seen  whether  this  is  sufficient  for  that 
purpose.  In  CentreviUe  etc.  Turnpike  Co.  v.  Bamett^  2  IjmL 
1136,  the  acts  complaioed  of  were  mere  trespasses,  not  conatitat- 
ing  irreparable  injury,  and  the  only  averment  upon  which 
equitable  interference  could  be  based  was  the  alleged  insolvency 
of  the  defendant;  and  it  was  held  that  this  was  insufficient^  the 
court  saying:  ^^The  fact  that  a  trespasser  is  insolvent  will  not 
give  chancery  jurisdiction  to  enjoin  his  acts,  where  the  other 
circumstances  of  the  case  preclude  it/'  In  Mechanics'  Foun- 
dry V.  Eyall,  75  Cal.  601,  17  Pac.  703,  a  suit  having  been  in- 
stituted to  restrain  the  threatened  continuance  of  certain  acta 
that  did  not  result  in  irreparable  injury,  it  was  held  that,  un- 
der the  circumstances,  an  allegation  of  the  defendant's  inaol- 


June,  1903.]  Moon  v.  'Eallway.  TSft 

vency  did  not  warrant  an  exercise  of  injunctive  ^'^  relief,  the 
court  saying :  ''Nor  will  eqid^  interpose  to  restrain  a  trespasser 
simply  because  he  is  a  trespasser  and  is  inaolyent  Other  facts 
and  circumstances  must  be  shown  before  the  extraordinary  rem* 
edy  of  injunction  can  be  invoked.^  In  the  case  at  bar,  no  other 
facts  having  been  alleged,  and  as  in  cases  of  this  character  an 
injunction  is  wpBiioglj  granted  (Smith  v.  Grardner,  12  Or.  211, 
53  Am.  Bep.  342^  6  Fac  771),  we  think  the  second  cause  of 
suit  set  up  in  the  complaint  does  not  state  facts  sufficient  to 
warrant  the  exercise  of  equitable  interference,  and  for  this  rea- 
son no  error  was  committed  by  the  court  below  in  sustaining  the 
demurrer  thereto  interposed  on  that  ground* 

3.  The  first  cause  of  suit  was  not  challeooged  by  the  demur- 
rer^ except  for  misjoinder;  but^  if  this  part  of  ibe  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  suit,  the 
failure  in  that  respect  is  not  waived,  and  the  want  of  necessary 
averment  may  be  insisted  upon  in  this  court  to  defeat  plaintiff's 
right:  B.  ft  C.  Comp.,  sec.  72;  Evarts  v.  Steger,  6  Or.  147. 

4.  It  will  be  remembered  that  the  complaint  states  that  on 
July  6,  1902,  plaintiff,  having  made  a  homestead  entry  upon 
the  land  in  question,  thereafter,  and  prior  to  September  26, 
1902,  established  his  residence  thereon,  entered  into  full  posses- 
sion, and,  subject  to  the  paramount  title  of  the  United  States,  is 
the  owner  in  fee  thereof;  that  defendant  unlawfully  claims  an 
interest  therein,  but  that  he  has  no  such  right,  title,  or  inter- 
est, nor  is  he  in  the  actual  possession  thereof.  The  plaintiff 
not  having  made  his  homestead  entry  upon  the  land  until  July 
6, 1902,  could  not  have  commuted  his  filing  or  made  final  proof 
in  support  of  his  entry  September  26th  of  that  year;  and  hence 
he  was  not  the  owner  in  fee  of  the  land,  as  alleged,  but  had 
an  inchoate  right  thereto,  that  might  ripen  into  a  title,  if  he 
complied  with  the  requirements  prescribed  by  the  laws  of  the 
United  States  in  respect  to  settlement,  cultivation,  ^^  and 
proof  thereof,  within  the  time  allowed.  The  material  matter 
of  each  separate  cause  of  suit  stated  in  a  pleading  must  be 
complete  within  itself:  5  Ency.  of  PL  &  Fr.  320;  Gardner  ▼. 
McWUUams,  42  Or.  14,  69  Pac.  915. 

$•  This  being  so,  the  plaintiff's  right  to  the  premises  being 
incomplete,  but  his  possession  undisturbed,  will  a  court  of 
equity,  when  the  title  is  in  the  United  States,  oompel  the  de» 
fendant  to  set  up  his  claim  to  the  land,  that  it  may  be  decreed 
invaUd?  In  Eitcherside  v.  Myers,  10  Or.  21,  it  was  held  that 
where  a  tract  of  public  land  is  subject  to  be  taken  under  the 
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homestead  acts,  and  a  pariy  his  taken  the  initial  stepe  to  home- 
stead it^  he  has  a  right  to  the  possession  thereof  for  the  pnrpoes 
of  doing  the  required  acts  to  secure  his  title,  and,  if  he  is  pie- 
vented  from  taking  possession  by  one  without  l^al  title  or 
eqnal  equitable  claim,  he  may  ask  a  court  of  equity  to  put  him 
in  possession  of  his  rights.  Mr.  Chief  Justice  Lord,  speaking 
for  the  court,  in  deciding  the  case,  says :  "In  1878  tiie  plaintiff, 
after  filing  the  necessary  afiBdavits  and  paying  the  requisite 
fee,  received  his  certificate  therefor,  and  entered  upon  the 
tract  of  land  described  in  the  complaint  as  a  homestead,  the 
east  half  of  which  is  the  land  in  dispute,  and  in  the  actual  pos- 
session of  the  defendant,  and  proceeded  to  do  the  necessary  acts 
of  residence  and  cultivation  in  order  to  comply  with  the  terms 
of  the  homestead  acts,  and  to  perfect  his  title  to  the  land.  But 
it  is  clear  from  the  evidence  that  the  defendant  was,  and  now 
is  in  the  actual  possession  of  the  east  hslf  of  the  whole  tract 
which  the  plaintiff  has  taken  as  a  homestead,  and  that  he  pre- 
vented and  forcibly  resisted  the  plaintiff  from  taking  poeses- 
sion  of  the  land  in  controversy,  and  was  cutting  down  the  tim- 
ber, to  the  irreparable  injury  of  the  rights  of  the  plaintiff  in 
the  same.  It  appears,  then,  that  the  plaintiff  has  never  had 
possession  of  the  land  in  question,  although  it  is  included  in 
his  entry,  and  so  stated  in  the  ^^^  certificate  of  the  ofScer  of 
the  land  office,  and  that  the  legal  title  as  to  the  plaintiff  is  in 
the  United  States.  So,  as  to  both  of  these  parties  the  legal  title 
to  the  land  in  controversy  is  in  the  United  States,  and  what- 
ever right  either  party  has  to  the  land,  not  being  legal,  must 
be  equitable,  if  anything,  and  the  question  to  be  decided  must 
necessarily  be.  Who  has  the  superior  equity,  or  the  better  right 
to  the  possession  of  the  landP' 

In  Jackson  v.  Jackson,  17  Or.  110, 19  Pae.  847,  the  plaintiff 
having  filed  a  pre-emption  declaratory  statement,  ftlMmlng  cer- 
tain land  under  the  land  laws  of  the  United  States^  was  pre- 
vented by  the  defendant  from  taking  possession  of  a  part  of 
the  premises,  and,  in  a  suit  to  enjoin  such  interference,  it  was 
held  that  a  court  of  equity  would  protect  the  plaintiff^s  right  of 
possession  so  long  as  his  entry  remained  uncanoded.  The  prin- 
ciple thus  established  has  been  followed,  and  parties  entitled  to 
the  possession  of  land,  the  title  to  which  is  in  the  United 
States,  have  been  protected  therein,  when  their  right  thereto  has 
been  disturbed,  in  the  following  cases :  Allen  v.  Dunlap,  24  Or. 
229,  33  Pac.  675;  Bishop  v.  Baisley,  28  Or.  119,  41  Pac  936; 
Muldrick  v.  Brown.  87  Or.  185,  61  Pac.  428.    In  each  of  these 
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cases,  howeyer,  fiie  equitable  intervention  was  based  npon  the 
defendant's  interference  with  the  plaintiff's  right  to  possession, 
and,  as  the  title  to  the  land  was  in  the  United  States,  the  court 
did  not  attempt  to  quiet  it,  but  only  to  determine  who  had  the 
superior  right  of  possession.  When  the  successful  party  in  a 
contest  before  the  local  land  officers  for  a  tract  of  land  belong- 
ing to  the  United  States  is  permitted  to  make  an  entry  or  to  file 
thereon,  and  receives  a  certificate  evidencing  his  right  to  the 
possession  thereof,  a  state  court,  upon  proper  allegation  and 
proof,  will  restrain  the  defeated  party  from  disturbing  such 
possession  while  the  certificate  remains  uncanceled,  upon  the 
theory  that  an  inchoate  right  to  the  land  is  initiated  ^'^  which 
will  be  protected  by  invoking  the  maxim  that  equity  will  not 
suffer  a  wrong  without  a  remedy :  Pacific  Livestock  Co.  v.  Gen- 
try, 38  Or.  275,  61  Pac.  422,  65  Pac.  597.  But  if,  after  such 
certificate  has  been  issued,  the  defeated  party  is  to  be  enjoined 
from  asserting  any  claim  to  the  land,  it  would  seem  necessarily 
to  follow,  if  the  decree  is  of  any  binding  force,  that  he  would 
be  deprived  of  his  right  of  appeal  from  the  action  of  the  officers 
issuing  such  certificate  to  their  superior  officers  in  the  land  de- 
partment of  the  general  government.  Until  the  title  to  public 
land  has  passed  from  the  United  States,  as  evidenced  by  a  pat- 
ent or  by  a  grant  in  praesenti,  all  questions  affecting  such  title 
must  be  tried  in  the  federal  courts:  Wilcox  v.  McConnell,  13 
Pet.  498.  In  the  case  at  bar  it  is  apparent  from  an  inspection 
of  the  complaint  that  the  title  to  the  land  embraced  in  plain* 
tiff's  homestead  entry  had  not  passed  to  him,  and  for  this  rea- 
son the  first  cause  of  suit  did  not  state  facts  sufficient  to  au- 
thorize the  court  to  quiet  such  title;  and,  as  the  plaintififs 
possession  is  not  alleged  to  have  been  disturbed  in  that  cause  of 
suit,  the  defendant  cannot  be  enjoined  as  an  incident  to  the 
relief  sought. 

Neither  cause  of  suit  having  stated  facts  sufficient  to  entitle 
plaintiff  to  equitable  intervention,  it  is  unnecessary  to  consider 
the  question  of  joinder,  and  hence  the  decree  is  affirmed. 

AWJUHOTIOHS  AGAINST  TBESPA88  OH  BBALT7. 

Z.    Joxlsdietlon  of  Eanlty  Over  Trespasses. 

a.  Its  Origin  and  Developiaeiit. 

b.  Its  General  Gnmnds  and  FonndsttoiL 

c.  Its  Modem  Scope  and  Extent. 

XL    Ofrcnmstanaes  Aif ecting  tbe  Jurisdiction, 
a.    Nature  and  Extent  of  the  Injury. 

1.  Irreparable,  Destructlye,  and  Pennaaent  Zsjaxles. 

2.  Trivial  mjnrles  and  Nominal  Damages, 
a.    SepeatiBd  and  Oontinuoiur  Iniulaa. 


n$ 


Americait  Statb  Sbp<«t8,  Vol..  99.  [Oicgoi^ 


b.  lojiiry  or  InoonTinleBCM  to  TtaopMsac 

a  Legal  Disability  of  Ctomplaixiaat. 

d.  Konresidence  of  Treq^assex; 

e.  Insolvency  of  Tkvq^asser. 
f«  Inadequacy  of  Lcigal  BemedlK 

ni»    Instaacas  of  tba  Exezcise  of  the  J^izMlctfoiL 
A»    MaUng  Excavations  and  Patting  vp 

1.    Making  Excavations. 

&    Laying  Out  Streets  and  mgtwnjB, 

&    Erectiag  BnikUngs  and  Otlier  Btndbnm, 
U    Bemoval  of  Structnras  and  Property. 

L    Ih  General. 

&    Interference  with  Fences  and  Oatei» 
a    Benaoval  of  Eartli»  Bock,  ^Mn^tr^^  and  qu^ 

1.  Of  Earth  and  Bock. 

2.  Of  Mineral,  Oil,  and  Gas. 

d.  OliUing,  Btomovlng,  and  Interfering  witb  Tieea 

1.  Onttlng  and  Bemovlng  Trees  and  Th"bTi 

2.  Working  Tkees  for  l^iirpentlne. 

e.  Injnrlng;  Harvesting,  and  Removing  Oropa. 

f .  Pastozlng,  Orasing,  and  Roaming  of  Atiifiy, 

g.  Hnntiag,  Fishing  and  Boati|ig. 

b.    Interfering  with  Churches  and  Oemetedefc 
t    MiBcellaneons  Trespasses, 


L    JOElidiction  of  Bvdty  Over 

ft.  Its  Origin  and  Devdopment^The  jorisdietioii  of  a  eonrt  si 
equity  to  enjoin  the  oommission  of  trespasses  on  nal  estate,  wUls 
now  ilrmly  established,  Is  of  eomparativeiy  modem  origin.  Tlia 
remedy  by  injiinciti<Mi  was  at  one  time  eonilned  to  eases  of  wasU, 
but  it  was  gradaally  extended,  with  considerable  relnetaaee,  to 
ordinary  trespasses  for  whose  redress  the  remedy  at  law  was  In* 
adequate;  so  that  the  distinction  between  trespass  technically  called 
waste  and  trespass  in  the  ease  of  persons  having  no  privity  of  title^ 
has  oome  to  be  disregarded,  and  there  is  now  no  hesitation  on  the 
part  of  courts  to  restrain  the  commission  of  a  trespass  as  between 
strangers  or  persons  claiming  adversely  whenever  equitable  consider** 
tions  demsnd  such  action:  Lyon  v.  Hunt,  11  Ala.  205,  46  Am.  Bee. 
216;  Boulo  v.  New  Orleans  etc  B.  B.  Co.,  55  Ala.  480;  Msresd  !«■- 
Co.  V.  Fremont,  7  GaL  817,  68  Am.  J>ee.  262;  Moors  v.  Ferrel,  1  Ga. 
7;  Shipley  v.  Bitter,  7  Md«  406,  61  Am.  Dee.  871;  Seoddor  v.  Trenton 
Delaware  I^aUs  Co.,  1  N.  J.  £q.  €04^  23  Am.  Deo.  756;  Hart  v.  Mayor 
of  Albany,  9  Wend.  671,  24  Am.  Dee.  165;  Gause  v.  Perkins,  3  Jones 
Eq.  177, '60  Am.  De^  728;  C^ispmaa  v.  Toy  liOng,  4  fiftw.  £8,  Fed. 
Cas.  No.  2610. 

b.    Its  Ooneral  Oronnds  and  PoimdatioiLr-This  eztonsion  of  the 
doctrine  was  natural,  and  should  have  been  easy,  for  it  is  the  nature 

of  the  injury  and  the  inadequacy  of  purely  legal  remedies,  which  give 
courts  of  equity  jurisdiction  whether  the  injury  be  one  of  waste  os 
tiespass.    The  ultimate  ground  npon   which  equitable  intervontioa 
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in  eaMS  of  trespass  rests  is  the  inadequacy  of  legal  remedies  for  tlio 
iBJnry,  whiefa  is  the  broad  fonndation  of  all  remedial  jurisdiction  in 
•qoitj.  The  injury  may  be  without  adequate  remedy  at  law  for  a 
number  of  reasons:  L  It  may  be  destructive  of  the  very  substance  of 
the  eatato;  8.  It  may  not  be  susceptible  of  estimation  in  terms  of 
■uneyi  8.  It  may  bo  so  continuous  and  permanent  that  there  is  no 
instant  of  time  when  it  esn  bo  said  to  be  complete  so  that  its  extent 
may  bo  eompnted;  4.  It  may  be  vexatiously  repeated  and  persisted 
in;  5.  It  may  be  committed  by  one  who  is  wholly  irresponsible,  so 
that  a  yerdict  against  him  for  damages'  would  be  entirely  valueless; 
^  It  may  be  eommitted  against  one  who  ia  legally  incapacitated 
from  a  beneficial  use  of  the  remedy  at  law.  Generally,  however, 
when  equitable  relief  is  grants^  the  injury  will  be  found  to  include 
sereral  of  these  features:  Bee  the  monographic  note  to  Jerome  ▼. 
Bosfl,  11  Am.  Dee.  501;  Deegan  v.  Neville,  127  Ala.  471,  85  Am.  St 
Bep.  187,  29  South.  178;  Indian  Biver  Steamboat  Co.  v.  East  Coaet 
Transportation  Co.,  28  Fla.  887,  29  Am.  St.  Bep.  258,  10  South.  480; 
Woodford  ▼.  Alexander,  85  Fla.  838,  17  South.  658;  Shipley  v.  Bit- 
ter, 7  Md.  408,  81  Am.  Dee.  871;  l£ayor  ete.  of  Fredericik  v.  Oreshon, 
80  Md.  436,  96  Am.  Dec.  591;  Burnley  ▼.  Cook,  18  Tex.  586,  65  Am. 
Dee.  79;  McGregor  y.  Silver  King  Min.  Co.,  14  Utah,  47,  60  Am. 
St.  Bep.  888,  45  Pae.  1091;  Bradcen  v.  Preston,  1  Pinn.  584,  44  Am. 
Dee.  412. 

And  no  actual  invasion  of  the  premises  is  necessary  in  order  to 
warrant  the  intervention  of  a  court  of  chancery;  it  is  enough  that 
nets  are  threatened  and  impending  which  will  cause  irreparable  in- 
jury to  the  complaining  party:  Lyon  v.  Hunt,  11  Ala.  295,  46  Am. 
Dee.  216;  More  t.  Massini,  82  CaL  592;  Union  Mill  etc.  Co.  ▼. 
Wazren,  82  Fed.  522,  When  the  acts  have  already  been  done,  and 
the  wrong  has  spent  its  force,  there  is  no  occasion  for  an  injune- 
tion:  Ewing  ▼.  Bonrke,  14  Or.  514^  18  Pac.  488. 

But  to  justify  the  issuance  of  an  injunction,  there  mmt  be  present 
some  one  of  the  foregoing  equitable  features,  such  as  irreparable 
Injury,  destruction  of  the  property  aa  it  has  been  held  and  enjoyed, 
necessity  of  a  multiplicity  of  suits  to  redress  the  wrong,  insolvency 
of  the  trespasser,  or  other  equitable  considerations  which,  in  the 
discretion  of  the  court,  render  the  interposition  of  the  writ  neoessary 
and  proper.  The  commission  of  a  mere  naked  trespass  will  not 
ordinarily  be  enjoined,  because  the  law  is  supposed  to  afford  ample 
means  for  compensating  the  wrong:  High  v.  Whitefield,  130^  Ala.  444, 
80  South.  449;  Ez  parte  Foster,  1  Ark.  804;  Stein  v.  Coleman,  78 
Conn.  524,  48  Atl.  206;  Justices  ▼.  West  Point  Plank  Bead  Co.,  11 
Qa.  246;  Seymour  t.  Morgan,  45  Ga.  201;  Lings  t.  Harris,  74  Ga. 
868;  Putney  v.  Bright,  106  Ga.  199,  82  &  £.  107;  Waters  ▼.  Lewis, 
106  Ga.  758,  82  &  B.  854;  Ooknulgee  Lumber  Co.  ▼.  Mitchell,  112  Ga. 
828.  37  &  E.  749;  Bogera  t.  Brand  (Ga.),  46  S.  E.  305;  Goodell  ▼• 
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LasBen,  69  111.  145;  Bam  ▼.  Bragg^  70  I]).  283;  Commiraioiien  of 
Highways  v.  Green,  156  111.  504,  41  N.  E.  164;  Taylor  t.  Pearee,  71 
111.  App.  525;  Smith  v.  Weldon,  73  Ind.  454;  Anthony  ▼.  Sturgis,  85 
Ind.  479;  Duvall  v.  WaterB,  1  Bland  Ch.  569,  18  Am.  Dec,  350^ 
Cherry  v.  Stein,  11  Md.  1;  Pfeltz  ▼.  Pfeltz,  14  Md.  376;  Nicodemns 
V.  NicodemuB,  41  Md.  529;  Washburn  ▼.  Miller,  117  Mao.  876; 
Schurmeier  v.  St.  Paul  etc.  B.  B.  Co.,  8  Minn.  113,  83  Am.  Dec.  770; 
Nevitt  V.  Gillespie,  1  How.  (Miss.)  108,  26  Am.  Dec.  696;  James  ▼. 
Dixon,  20  Mo.  79;  Weigel  ▼.  Walsh,  46  Mo.  660;  Anderson  ▼.  St. 
Louis,  47  Mo.  479;  Leash  v.  Harbough  (Neb.),  91  N.  W.  521;  Fiaher 
y.  Carpenter,  67  N.  H.  560,  39  Atl.  1018;  Quackenbusb  t.  Yaa  Biper, 
2  Green  Ch.  350,  29  Am.  Dec.  716;  Jerome  ▼.  Boss,  7  Johns.  Ch.  315, 
11  Am.  Dec.  484;  Howell  t.  HoweU,  40  N.  C.  (6  Ired.  Eq.)  258; 
German  v.  Clark,  71  N.  C.  417;  Boss  ▼.  Page,  6  Ohio,  166;  Mechanics' 
etc.  Bank  ▼.  Debolt,  1  Ohio  St.  591;  Lining  ▼.  Geddes,  1  McCord  C^ 
304,  16  Am.  Dec.  606;  McMillan  v.  Ferrell,  7  W.  Ya.  223;  Western 
Min.  etc.  Co.  t.  Virginia  etc.  Coal  Co.,  10  W.  Ya.  250;  Lazzett  t. 
Garlow,  44  W.  Ya.  466,  30  S.  £.  171;  Bums  t.  Meams,  44  W.  Ytu 
744,  30  a  E.  112;  Kennedy  ▼.  Elliott,  85  Fed.  832. 

c  Its  Modem  Scope  and  Exteiit.-r-In  the  early  cases  the  right  to 
an  injunction  seems  to  have  been  confined  to  such  trespasses  as  were 
in  the  nature  of  waste,  and  went  to  the  destruction  of  the  freehold; 
but  oourts,  acting  on  the  simple  truth  that  it  is  better  to  prevent 
than  to  compensate  a  wrong,  and  recognizing  that  it  is  in  theory 
only  that  an  action  for  damages  is  an  adequate  remedy,  have  grad* 
ually  drifted  away  from  this  position;  so  that  now  it  may  be  said, 
in  a  general  way,  that  the  commission  of  a  trespass  will  be  enjoined 
whenever  full  and  adequate  redress  cannot  be  had  by  an  action  at 
law:  Camp  ▼.  Dixon,  112  Oa.  872,  38  &  £.  71;  Whitefield  v.  Bogeis, 
26  Miss.  84,  59  Am.  Dec  244;  King  t.  Stuart,  84  Fed.  546;  "In- 
adequacy  of  Legal  Bemedies,"  post.  This  should  be  qualified  by  th« 
further  statement  that,  notwithstanding  the  injury  is  susceptible  of 
pecuniary  compensation  in  an  action  at  law,  still,  if  the  existence 
or  integrity  of  the  estate  is  jeopardized,  the  trespass  will,  neverthe- 
less, be  restrained:  Lemmon  ▼•  Guthrie  Center,  113  Iowa,  36,  86 
Am.  St.  Bep.  361,  34  N.  W.  986;  Bakes  v.  Bustin  Land  etc  Co.  (Ya.), 
22  S.  E.  498.  It  is  not  a  Uttle  remarkable  that  courts  should  not 
sooner  have  come  to  a  recognition  of  principles  at  once  so  plain  and 
just;  and  so  doubtless  they  would,  had  they  been  leas  bent  on 
blindly  following  the  decisions  and  dicta  of  the  early  chancellors, 
who,  were  they  on  the  bench  to-day,  would  be  the  last,  as  they 
were  in  their  own  time,  to  be  bound  by  precedents  which,  however 
liberal  and  sufficient  for  the  days  when  they  were  established, 
were  never  calculated  to  meet  the  requirements  of  an-  advanced 
civilization,  nor  intended  to  be  followed  when,  as  conditions  changed 
with  the  evolution  of  society,  the  demands  of  justice  should  require 
a  more  liberal  policy. 
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XL    OircniDBtazices  Affectliig  the  Jnrlsdlction. 

a.    Nature  and  Extent  of  the  Injury. 

1.  Irreparable,  Destructive,  and  Permanent  Injnrlea. — A  trespasa 
which  will  cause  permanent  and  lasting  injury  to  real  estate  will 
be  restrained  by  injunction:  Byan  v.  Broyn,  18  Mich.  196,  100  Am. 
Dee.  154;  Eehelkamp  v.  Schrader,  45  Mo.  505;  Miller  t.  Lynch,  149 
Pa.  St.  460,  24  Atl.  80;  so  will  a  trespass  which  will  result  in  the 
deetruetion  of  the  property  in  the  character  of  its  use  and  enjoy 
ment:  Peterson  ▼.  Hopewell,  55  Neb.  670,  76  N.  W.  451;  Seudder 
▼.  Trenton  Delaware  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dee.  756; 
and,  in  general,  the  commission  of  a  trespass  calculated  to  work 
irreparable  mischief  will  be  enjoined:  Newlin  v.  Prevo,  81  HI.  App. 
75.  What  constitutes  an  irreparable  injury  has  engaged  onr  at- 
tention in  an  earlier  note  in  this  series  of  reports:  See  the  note  to 
Dudley  ▼.  Hurst,  1  Am.  St.  Bep.  874-379.  A  reference  to  this  note 
will  show  that  the  best  criterion  for  determining  whether  or  not  an 
injury  is  irreparable  is  this:  Can  complete  compensation  for  it  be 
had  by  a  recovery  of  damages  in  an  action  at  lawf  An  injury  whic!h 
cannot  adequately  be  compensated  by  a  verdict  for  damages  ia 
generally  regarded  as  irreparable,  while  an  injury  which  can  fully 
be  compensated  by  damages  at  law  is  ordinarily  not  regarded  as 
irreparable. 

An  irreparable  injury,  it  is  said  in  Gause  v.  Perkins,  56  N.  C.  179^^ 
69  Am.  Deer.  728,  is  one  "of  a  peculiar  nature,"  so  that  eompensai 
tion  in  money  cannot  atone  for  it.  "This  definition,"  says  Justice 
Cobb,  in  Camp  v.  Dixon,  112  Ga.  872,  38  S.  £.  71,  "is  fairly  de- 
dueible  from  the  earlier  eases,  but  it  is  entirely  too  narrow  to  meet 
the  decisions  of  modem  times.  The  tendency  of  the  courts  at  the  be- 
ginning was  to  grant  injunctions  very  sparingly  in  cases  of  trespass, 
but  the  lapse  of  a  few  years  has  done  much  to  break  down  the  bar- 
riers of  this  conservatism,  and  pave  the  way  for  the  exercise  of  greater 
liberality  in  this  direction.  In  the  light  of  modem  decisions,  an 
irreparable  injury  may  be  said  to  be  one  which,  either  from  its  nature 
or  the  circumstances  surrounding  the  person  injured,  or  the  financial 
condition  of  the  person  committing  the  injury,  caniibt  be  readily, 
adequately,  and  completely  compensated  for  with  money." 

But  it  must  be  borne  in  mind  that  when  the  trespass  permanently^ 
diminishes  the  substance  of  the  estate  in  that  which  constitutes  its 
chief  value,  it  will  be  enjoined  without  reference  to  the  fact  that  the 
value  may  be  measured  in  money,  because  the  owner  is  entitled  te 
have  the  identity  and  integrity  of  his  estate  preserved:  Lemmon  v. 
Guthrie  Center,  113  Iowa,  36,  86  Am.  St.  Bep.  361,  84  N.  W.  986; 
Bakes  v.  Bustin  Land  etc.  Go.  (Va.),  22  S.  E.  498. 

8.  Trivial  Injvxiea  and  Nominal  Damages.— It  is  a  general  rule 
•f  equity  jurisprudence  that  an  injunction  will  not  issue  to  prevent 
injuries  and  nominal  damages.    ''Equity  does  not  stoop  t^ 
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pick  up  pins^':  Bigelow  ▼•  Hartford  Bridge  Co.,  14  Conn.  565,  36  Am. 
Dec,  502;  NeWbj  ▼.  Highwaj  Commrfc,  21  HI.  App  245;  Woodbury 
T.  Portland  Marine  Soe.,  90  Me.  18,  37  AtL  323;  Tkorne  ▼•  Sweeney, 
13  Nev.  415.  See,  too,  Jacob  ▼.  Day,  111  Cal.  571,  44  Pac.  243; 
Peterson  v.  Santa  Bosa,  119  CaL  387,  51  Pac  557.  And  this  mle  Is 
applicable  to  the  case  of  trespasses  on  real  property:  Castle  t.  Bell. 
Telephone  Co.,  61  N.  Y.  Supp.  743,  80  Mise.  Bep.  38;  O'BeiUy  ▼. 
No,/r  York  Elevated  B.  B.  Co.,  148  N.  Y.  347,  353,  42  N.  E.  1063; 
Frink  v.  Stewart,  04  K.  C.  484;  note  to  Jerome  ▼.  Boss,  11  Am.  Dec 
^05.  Thus,  the  trimming  of  shade  trees  by  an  electrical  corporation 
which  will  not  materially  injure  them,  will  not  be  enjoined:  Hunt- 
ing Y.  Hartford  St.  By.  Co.,  73  Conn.  179,  46  AtL  824;  nor  will  the 
laying  of  a  pipe  line  in  comparatively  worthless  land,  the  damages 
caused,  if  any,  being  merely  nominal:  McGregor  ▼.  Silver  King  Min. 
Co.,  14  Utah,  47,  60  Am.  St.  Bep.  883,  45  Pac.  1091;  Crescent  Kin. 
Co.  r.  Silver  King  Min.  Co.,  17  Utah,  444,  70  Am.  St.  Bep.  810,  54 
Pac  244.  In  such  cases  the  injury  or  inconvenience  which  would 
result  to  the  trespasser  if  his  acts  should  be  restrained  is  an  im*- 
portant  factor  in  determining  the  decision  of  the  court — a  phase  of 
our  subject  which  presently  will  be  given  attention.  And  closely 
related  to  the  question  of  trespasses  of  a  trivial  character  are  con- 
tinued and  repeated  trespasses,  for  a  trespass  of  little  moment  may, 
by  vexatious  repetition,  command  the  attention  of  a  oourt  of 
equity.  '^  Irreparable  injury  authorizing  the  interference  of  a 
court  of  chancery  by  injunction,  need  not  always  be  such  injury  as 
is  beyond  the  possibility  of  repair,  or  beyond  possible  compensation 
in  damages,  nor  necessarily  great  injury  or  great  damage;  but  is 
that  species  of  injury,  great  or  small,  that  ought  not  to  be  submitted 
to  on  the  one  hand,  or  inflicted  on  the  other,  and  is  of  constant  and 
frequent  recurrence,  so  that  no  fair  or  reasonable  redress  can  be  had 
therefor  in  a  court  of  law":  Stroup  ▼.  Chalcraft,  52  111.  App.  608, 
€15. 

3.  Bepeated  and  Contlnnons  Xnjnrles.—- Trespasses  on  real  property 
which  if  committed  singly  would  not  be  enjoihed  because  the  remedy 
St  law  woul^  be  efficacious,  may,  by  reason  of  being  repeated  or 
continued,  assume  a  magnitude  or  character  which  will  induce  a 
court  of  equity  to  restrain  them  by  injunction.  Equity  intervenes  in 
such  a  case  because  legal  remedies  are  inadequate  The  damages  are 
impossible  or  exceedingly  difficult  of  estimation,  and  their  attempted 
recovery  from  time  to  time  as  sustained  would  result  in  costly  and 
vexatious  litigation.  It  is  to  prevent  this  multiplicity  of  suits, 
which  are  so  burdensome  to  the  public,  vexatious  to  the  parties,  and 
withal  so  inefficacious  to  the  complainant,  that  equity  assumes  juris- 
diction: Terry  ▼.  Bosell,  32  Ark.  478;  Medano  Ditch  Co.  v.  Adama, 
29  Colo.  317,  68  Pac.  481;  Peoria  t.  Johnston,  56  HI.  45;  Cox  ▼• 
Louisville  etc.  B.  B.  Co.,  48  Ind.  178;  MiUs  t.  Hamilton,  49  lowm, 
105;  Thomas  v.  Bobinson  (Iowa),  92  K.  W.  70;  Webster  ▼.  CooIm, 
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Its  Kan.  637;  Gilbert  ▼•  Arnpld,  80  Md.  29;  Blondell  v.  Consolidated 
Oas  Co.,  82  Md.  732,  48  Atl.  817;  Hall  y.  Nester,  122  Mieh.  141,  80 
N.  W.  982;  Kern  ▼.  Field,  68  Minn.  817,  64  Am.  St.  Bep.  479,  71 
N.  W.  393;  Shaffer  ▼.  Stull,  32  Neb.  94,  48  N.  W.  882;  I^each  ▼.  Har- 
bongh  (Neb.),  91  N.  W.  521;  Morris  etc.  B.  B.  Co.  v.  Hudson  Tannel 
B.  B.  Ccy  25  N.  J.  Eq.  384;  Poughkeepsie  Gas  Co.  ▼.  Citixens'  Gas 
Co.,  89  N.  T.  493;  Wheelock  v.  Noonan,  108  N.  Y.  179,  2  Am.  St. 
Bep.  405,  15  N.  EL  67;  Garyej.  ▼.  Long  Island  B.  B.  Co.,  159  N,  Y. 
823,  70  Am.  St.  Bep.  550,  54  N.  £.  57;  Johnson  v.  Boehester,  13  Hmn^ 
285;  Valentine  ▼.  Schreiber,  38  N.  Y.  Supp.  417,  3  App.  DiT.  235; 
OUyella  ▼.  New  York  ete.  B.  B.  Co.,  64  N.  Y.  Snpp.  1086,  31  Mise. 
Bep.  203;  Appeal  of  Scheetz,  35  Pa.  St.  88;  Lonsdale  ▼.  Cook  (B. 
I.),  44  AtL  929;  Meaellan  y.  Taylor,  54  a  C  430,  32  a  E.  527; 
Bagsdale  ▼•  Southern  By.,  60  a  C.  381,  38  S.  E.  609;  Murphy  y. 
Lincoln,  63  Yt.  278,  22  AtL  418;  E:ing  y.  Stuart,  84  Fed.  546;  United 
estates  Freehold  ete.  Co.  y.  Gallegos,  89  Fed.  769,  32  C.  C.  A.  470; 
Pittsburgh  ete.  B.  B.  Co.  y.  Fiske,  123  Fed.  760;  note  to  Jerome  ▼• 
Boss,  11  Am.  Dee.  604^  505;  Goodson  y.  Bichardson,  L.  B.  9  Ch.  App. 


In  order  to  justify  the  interference  of  a  court  of  equity  in  eases 
of  trespass,  for  the  purpose  of  ayoiding  a  multiplicity  of  suits,  it  is 
said  that  there  must  be  different  persons  controyerting  the  same 
right,  -and  not  a  mere  repetition  of  the  same  trespass  by  the  same 
person,  the  ease  being  susceptible  of  compensation  in  damages:  Dee- 
gan  y.  NeviUe,  127  Ala.  471,  85  Am.  St.  Bep.  137,  29  South.  173; 
Carney  y.  Hadley,  82  Fla.  344,  37  Am.  St.  Bep.  101,  14  South.  4; 
Chicago  Pnblie  Stock  Exchange  y.  McClaughry,  148  HI.  372,  36  N. 
E.  88;  Taylor  y.  Pearoe,  71  HI.  App.  525;  Crenshaw  y.  Cook,  65  Mo. 
App.  264;  Jerome  y.  Boss,  7  Johns.  Ch.  815,  11  Am.  Dee.  484;  Hart 
y.  Mayor  of  Albany,  9  Wend.  571,  24  Am.  Dee.  165;  Boebling  y. 
Pirst  Nat.  Bank,  30  Fed.  744.  This  rule  has  no  application,  how- 
•eyer,  when  the  repetition  or  eontinuance  of  a  trespass  by  one  per- 
son is  of  such  a  character  that  the  ordinary  legal  remedies  are  in- 
adequate to  redress  the  wrongs.  This  will  be  seen  upon  an  ezanf 
ination  of  the  eases  cited  in  the  preyious  paragraph  and  in  those  to 
foUow.  It  has  been  held  that  the  commission  of  seyeral  similar 
tnspasaes  upon  each  of  seyeral  persons,  thereby  laying  the  ground 
for  each  to  maintain  a  separate  action  against  the  same  trespasser, 
4ses  not  giye  rise  to  such  a  multiplicity  of  suits  as  equity  will  inter- 
pose to  preyent:  Coulson  y.  Harris,  46  Miss.  728. 

A  eonrt  of  equity  will  be  especially  ready  to  aet  to  enjoin  re* 
peated  or  continuous  trespasses  when  the  trespasser  is  insolyent; 
Imt,  although  he  is  financially  responsible,  the  court  will  haye  no 
hesitation  in  assuming  jurisdiction  when  the  trespass  is  such  that 
redress  cannot  be  had  by  the  ordinary  course  of  the  law.  Equity 
win  interfere  in  order  to  ayoid  a  multiplicity  of  suits,  notwithstand- 
iag  tho  solvency  of  the  wrongdoer:  Edwards  y.  Haeger,  180  HL  99^ 
Am.  Sk  Bep^  ToL  09--47 
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84  K  E.  176;  Slater  y.  Gunn,  170  Mass.  509,  49  K.  E.  1017;  Silb  t. 
Goodjear,  80  Mo.  App.  128;  Metropolitan  Land  Co.  t.  Manning,  9f 
Mo.  App.  248,  71  a  W.  696. 

Ajid  if  the  trespass,  when  repeated  and  eontinned,  may  ripen  intt 
ft  prescriptive  right,  title,  or  easement,  this  is  a  eireumstanee  which 
win  hasten  a  eonrt  of  eqnitj  to  extend  its  aid  bj  injunction:  M^ 
Closkej  y.  Bohertj,  97  Kj.  300,  30  8.  W.  649;  Cobb  ▼•  Massaehnsetis 
Chemical  Co.,  179  Mass.  423,  60  N.  E.  790;  Shields  v.  Orr  Extension 
Ditch  Co.,  23  Key.  849,  47  Pae.  194.  This  maj  be  illnstrated  bf 
€njoinin(;  the  use  of  a  private  waj  or  road  under  an  unfounded 
claim  of  right:  Hart  y.  Hildebrandt,  30  Ind.  App.  415,  66  N.  £•  179^ 

The  use  of  a  roadwaj  across  one's  premises  is  restrained  hj  is% 
junction  in  Bhoadea  y.  McNamara  (Mich.),  98  N.  W.  392.  Compare 
High  y.  Whitefield,  130  Ala.  444,  30  South.  449.  And  the  use  oB 
private  road  is  enjoined  in  Hagar  v,  Wilson  (Tenn.  Ch.),  46  8.  W, 
1033. 

The  repeated,  recurrent,  or  continuous  flooding  of  land  amounts 
to  such  a  trespass  as  will  warrant  the  intervention  of  a  court  o§ 
cfquitj  bj  injunction  to  restrain  the  continuation  of  the  wron^ 
There  is  an  earlj  Maryland  decision  (Carlisle  v.  Stevenson,  3  Md» 
Ch.  499)  which  maj  seem  irreconcilable  with  this  statement;  bnV 
80  far  as  it  is  so,  it  iB  misleading:  Lake  Erie  etc.  B.  B.  Co.  v.  Youn|^ 
135  Ind.  426,  41  Am.  St.  Bep.  430,  35  K.  E.  177;  Stone  v.  Bos- 
common  Lumber  Co.,  59  Mich.  24,  26  N.  W.  216;  Davis  y.  Frank- 
•nlust  Township,  118  Mich.  494,  76  N.  W.  1045;  Carlson  v.  St.  LouJa 
Dam  etc.  Co.,  73  Minn.  128,  72  Am.  St.  Bep.  610,  75  N.  W.  1044> 
iWhitefield  v.  Bogers,  26  Miss.  84,  59  Am.  Dec  244. 

No  doubt  a  trespass  may  be  of  such  trifling  importance  that  m 
court  of  equity  will«  for  that  reason,  refuse  to  restrain  its  commi*- 
sion:  See  ante,  p.  735.  Yet  it  is  not  to  be  supposed  that  equi^ 
will  permit  a  right  to  be  violated  merely  because  the  injury  involved 
is  not  of  great  magnitude,  and  especially  when  the  trespass  causing  it 
is  recurring  or  repeated.  Indeed,  the  very  fact  that  the  amount  rs> 
eoverable  in  law  would  be  small  in  comparison  with  the  cost  aaA 
trouble  of  litigation,  would  seem  an  additional  reason  why  equity* 
should  extend  its  aid:  Lembeck  v.  Nye,  47  Ohio  St.  336,  21  Am.  St. 
Bep.  828,  24  N.  £.  686.  ^' Where  a  trespass  has  already  been  coin* 
mitted,  and  the  court  can  see  that  it  is  the  purpose  of  the  defendant  to 
commit  other  deliberate  trespasses  which  cannot  be  adequately  cooa- 
pensated  by  a  judgment  at  law,  or  where  the  damage  of  such  tres- 
pass is  merely  nominal,  then  a  bill  for  injunction  lies;  and  whers 
the  defendant  is  insolvent,  an  additional  ground  of  equitable  jurib* 
diction  is  added  by  that  fact":  Alden  Coal  Co.  y.  Challis,  103  HL 
App.  52. 

The  supreme  court  of  Washington,  in  Bigney  y.  Tacoma  Llgb^ 
etc.  Co.,  9  Wash.  576,  88  Pae.  147,  where  the  diversion  of  water  trwm 
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ft  itream  wmi  enjolnedy  though  the  aetnal  dftmage  to  the  riparian 
proprietor  was  perhaps  ilighty  says:  ^'The  respondent,  having  this 
elear  right  to  the  natural  flow  of  the  waters  of  GLorer  ereek  over 
his  lands,  eannot  unwillingly  be  deprived  of  it  without  Mmpensa- 
tion  or  due  process  of  law,  even  by  the  public  or  for  a  public  use, 
without  disregarding  the  fundamental  law  of  this  state.  Even  if 
his  damages  were  shown  to  be  dight,  or  merely  nominal  (which  is 
not  shown),  the  right  still  exists,  and  cannot  be  yiolated  with  im- 
punity. Actual  damage  is  not  indispensable  as  the  foundation  of 
aa  action.  It  is  sufficient  to  show  the  violation  of  a  right.  The  law 
will  then  presume  some  damage.  And  where  the  act  done  is  such 
that,  by  its  repetition  or  continuance  it  may  become  the  foundation 
or  evidence  of  an  adverse  right,  its  repetition  or  continuance  will 
be  restrained  by  injunction:  Webb  v.  Portland  Mfg.  Co.,  8  Sum.  109, 
Fed.  Cas.  No.  17,322.  In  all  cases  a  court  of  equity  is  the  only  tri- 
bunal competent  to  grant  speedy  and  adequate  relief.  And  it  will  not 
withhold  its  aid  simply  because  the  injuries  sought  to  be  redressed 
may  not  be  the  cause  of  great  pecuniary  damage.  While  a  court 
of  equity  will  not  undertake  to  correct  merely  theoretical  or  imagi* 
nary  wrongs,  it  will  never  refuse  its  aid,  in  cases  where  it  has  juris- 
diction to  enforeo  clear  legal  rights,  however  small  they  may  ap- 
pear when  viewed  from  merely  a  pecuniary  standpoint.  Concerning 
this  question  Mr.  Wood  well  says:  'But  if  the  legal  remedy  does  not 
aiford  that  relief  to  which  the  party  in  equity  and  good  conscience  is 
entitled,  the  smallness  of  the  damages  on  the  one  hand,  or  the  magni- 
tude of  interest  to  be  affected  on  the  other,  will  not  prevent  the  ex- 
ereise  of  the  preventive  power  of  the  court'  (2  Wood  on  NuisanceSy 

p.  1151) While  it  is  perhaps  true  that  the  respondent  may 

recover  in  an  action  at  law  such  damages  as  he  may  be  entitled  to 
on  account  of  past  injuries,  he  can  hardly  be  said  to  have  a  pres* 
ent  legal  remedy  for  injuries  which  may,  and  probably  will,  be  in- 
flicted upon  his  property  in  the  future  by  a  continuance  of  the 
wrongs  Complained  of.  The  mere  fact  that  he  may  bring  a  separate 
action  for  each  recurring  ihjuiry  does  not  prove  the  adequacy  of  the 
l^;al  remedy.  Indeed,  there  is  no  adequate  and  effectual  relief  from 
a  constantly  operating  injury  save  that  of  prevention." 

Said  the  supreme  court  of  Massachusetts,  in  deciding  that  the  de- 
fendants should  be  enjoined  from  going  upon  the  station  premises 
of  the  plaintiff  railroad  company  to  solicit  incoming  passengers  and 
their  baggage,  and  from  interfering  with  the  carrying  out  of  a  con- 
tract between  the  plaintiff  and  a  third  person  whereby  such  person 
had  the  exclusive  right  to  use  the  station  premises  to  solicit  the 
passenger  trade:  ''The  facts  show  that  the  defendants  have  been 
guilty  of  trespass,  which  they  propose  to  continue.  The  ownership 
of  the  plaintiff  is  admitted,  and  no  question  of  title  is  in- 
volved. Nor  is  any  claim  to  a  right  of  way  over  the  plaintiff's 
land  set  up  in  the  answer  of  the  defendants.    It  seems  to  us  clear 
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that  the  bill  la  this  eaoe  Biaj  be  BUiiBtained.  If  th«  plaintiff  were 
te  sme  aA  l&w,  tlite  amovnt  reeorerable  could  not  be  large  in  eoapar- 
latB  with  thft  amomt  espestded  in  Utigatlom,  and  every  tTeepafli 
wenld  gire  a  mew  ligjbt  ef  action.  Hence,  tbere  would  arise  a  great 
maltiptitfitj  af  soitab  At  some  time  the  plaintiff  would  be  entitled 
te  the  protection  of  a  eourt  of  equity,  and  there  is  no  reason  why^ 
on.  the  facts  of  this  case,  the  remedy  by  injunetion  should  not  b# 
granted  at  once":  Boston  ete.  B.  R.  Ob.  v.  8ulliTan,  177  Mass.  230» 
83  Am.  St.  Bep.  275,  58  N.  £.  689.  A  somewhat  similar  decision  Im 
rendered  in  New  York  etc.  B.  B.  Go.  v.  Seovill,  71  Conn.  136,  71  Am. 
St.  Bep^  159,  41  AtL  946. 

An  injunetion  should  be  granted  against  tiie  defendants  where  it 
appears  that  they  have  repeatedly  trespassed  npoa  the  plaintiff's 
property,  and  interfevecl  with  the  peaceable  enjoyment  thereof;  that 
they  hare  unlawfully  torn  down  and  carried  away  a  screen  ereeted 
thereon  by  the  plaintiff,  and  threaten  to  continue  so  jioing  if  suck 
structures  are  again  erected;  and  that  the  defendants  are  insolTsntc 
Chambers  r.  Haskell  (Ky.),  78  a  W.  47& 

b»    Xi^iujr  er  JncoayinieBfie  to  TrespasBer, 

Injunctions  are  sometimes  refused  because  the  hardship,  injury  or 
ineonyenience  which  they  would  eause  the  defendant  are  out  of  all 
proportion  to  the  benefit  they  would  bring  to  the  plaintiff:  Bobia- 
son  ▼.  Clapp,  67  Gonn.  538,  52  Am.  St.  Bep.  298,  35  Atl  504;  Septt 
V.  Palms,  48  Mich.  505,  12  N.  W.  677;  Grey  t.  Mayor  etc.  of  Pater- 
son,  60  N.  J.  Eq.  985,  83  Am.  St.  Bep.  642,  45  AtL  994;  Chapin  ▼. 
Ground,  15  B.  I.  579,  10  Atl.  639;  Pettibone  t.  La  Crosse  etc.  B.  S. 
Co.,  14  Wis.  449.  Senee  it  is  that  courts  have  refrained  from  r»- 
straining  the  commission  of  a  trespass  where  the  injunction  would 
result  in  little  or  no  benefit  to  the  plaintiff,  and  weald  caoM  great 
inct)nvenieiice  and  expense  to  the  trespasser:  Cobb  ▼.  Massachusetts 
Chemical  Co.,  179  Mass.  423,  60  N.  E.  790;  McGregor  ▼.  Silver  Kia|r 
Min.  Cb.,  14  Utah,  47,  60  Am.  St.  Bep.  883,  45  Paa  1091;  Creseent 
Min.  Co.  V.  Silver  King  Min.  Co.,  17  Utah,  444,  78  Am.  St  B^pw 
:810,  54  Fee.  844.  This  doctrine,  however,  is  of  limited  applicatioa. 
'The  mere  fact  that  inconvenience  will  result  will  not  induce  a  court 
i;o  withhoiki  preventive  relief:  Northern  Pac.  By.  Co.  v.  Cunningham, 
103  Fed.  708.  Moreover,  the  principle  that  a  chancellor  will  refuse 
to  enjoin  when  greater  injury  will  result  from  granting  than  from 
refusing  an  injunction,  * '  has  no  application  where  the  aet  complained 
of  is  in  itself,  as  well  as  in  its  incidents,  tortious.  In  sueh  a  cane 
it  cannot  be  said  that  injury  would  result  from  an  injunction,  for 
210  man  can  complain  that  he  is  injured  by  being  prevented  from 
^oing  to  the  hurt  of  another  that  which  he  has  no  right  to  do.  Nor 
can  it  make  the  slightest  difference  that  the  plaintiff's  propercy  in  of 
Insignificant  value  to  him  ss  compared  with  the  advantages 
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would  accrue  to  tbe  defendants  from  its  occupation":  Walters  Ti 
McfElroy,  151  Pa.  St.  549,  25  Atl.  125. 

C  Legal  Disalillity  of  Complalna]it.^If  it  shonld  oceur  that  the 
l^al  remedy  for  a  trespass,  thoi^h  otherwise  adequate,  should  prove 
practicallj  ineffectual  because  of  the  injured  party  bein^  under  a 
legal  disability,  a  court  of  equity  may  take  jurisdiction  and  grant 
hijunctive  relief  when,  but  for  this  circumstance,  the  plaintiff  would 
be  left  to  his  remedy  at  law:  Thomas  ▼.  James,  82  Ala.  728.  Bee^ 
too,  Smith  T.  Smith,  57  N.  C.  (4  Jones  £q.)    808. 

d.  NoniiBSldflnce  of  Trespasser. — The  nonresidence  of  a  trespasser 
is  entitled  to  much  weight  in  determining  the  propriety  of  awarding 
an  injunction  against  him;  for  it  would  be  unjust  that  a  crourt  of 
equity  should  turn  from  its  door  a  aitizen  of  the  commonwealth, 
who  has  been  subjected  to  vexatious  trespasses,  and  leave  him  to 
seek  redress  through  the  precarious  remedy  of  an  action  at  law  in 
a  foreign  jurisdiction:  MiUer  v.  Wills,  44  W.  Ya.  484,  67  Am.  St. 
Bep.  777,  28  S.  E.  337.  Perhaps,  however,  the  mere  fact  of  nonresi- 
dence is  not,  of  itself  alone,  sufficient  to  give  a  court  of  equity  ja* 
risdiction,  for  the  trespasser  mi|^t  own  property  in  the  state,  whick 
would  obviate  the  necessity  of  resorting  to  an  action  in  the  courts 
of  another  commonwealth:  Morgan  v.  Boxer,  113  Qa.  144,  38  S.  K. 
411. 

••  Insolveacf  of  Trespasser. — ^If  a  trespasser  if  insolvent,  and 
therefore  unable  to  respond  in  damages  for  the  injuries  he  may  cause^ 
this  is  a  circumstance  to  be  taken  into  consideration  In  determis- 
ing  whether  his  action  should  be  restrained:  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  306,  73  Am.  Dec.  575;  Derry  v.  Boss,  6  CoUi» 
295;  Walker  v.  Walker,  51  Qa.  22;  Cottle  v.  Harrold,  72  0a.  830? 
Bilva  V.  Bankin,  80  Ga.  79,  4  S.  £.  756;  Justice  v.  Aiken  (Qa.), 
30  S.  £.  941;  Wall  v.  Mercer  (Qa.),  46  S.  B.  420;  Commissioners  oC 
Highways  v.  Qreen,  156  111.  5D4,  41  K.  £.  154;  Harms  v.  Jacobs,  155 
111.  505,  41  K.  £.  1071;  Qibbs  v.  McFadden,  89  lowft,  SH;  Martin 
V.  Davis,  96  Iowa,  718,  65  N.  W.  1001;  Sword  v.  Allen,  25  Kan,  67; 
Mnsselman  v.  Marquis,  64  Ky.  (1  Bush)  463,  89  Am.  Dec.  687;  Coul- 
son  V.  Harris,  43  Miss.  728;  Sumner  v.  Blakslee,  59  K.  H.  242,  47. 
Am.  Bep.  196;  Wilson  v.  Hill,  46  N.  J.  Eq.  367,  19  AtL  1097;  Me- 
chanics' etc.  Bank  v.  Debolt,  1  Ohio  St.  591;  Hanley  v.  Watterson, 
W  W.  Ta.  214,  If  a  B.  Gie.  But  while  the  pecuniary  IrresponsibiUty 
of  the  wrongdoer  will  be  given  due  weight,  it  ie  not  decisive  of  tbe 
question:  Kellogg  v.  King,  114  Cal.  878,  55  Am.  St.  Bep.  74,  46  Paie.. 
166;  Morgan  v.  Palmer,  48  N.  H.  886.  His  insolvency  alone  will 
not  give  chancery  jurisdiotion,  when  the  other  circumetances  of  tk** 
case  preclude  it:  Mechanics'  Foundry  v.  Byall,  75  Cal.  601,  17  P»€« 
703;  Carney  ▼.  Hadley,  32  Fla.  344,  37  Am.  St.  Bep.  101,  18  South* 
4;  Centre ville  etc.  Turnpike  Oo.  v.  Baroett,  2  Ind.  536;  Murray  T* 
Knapp,  62  Barb.  566,   42  How.  Pr.  462;  Parker  v.  Furlong,  87  Of. 


742  Ahbbioan  State  Bepobts^  You  99.  [Oregon, 

248,  62  Pae.  490;  Moore  t.  Halliday  (tbe  prineipal  emae),  ante,  p. 
724.  And^  on  the  other  hand,  hia  aolreney  will  be  no  defenae  to 
the  iasnance  of  an  injnnetion  if  the  other  facta  of  the  eaae  are  aoeh 
as  to  render  an  injnnetion  the  proper  remedy:  Greaeent  Citj  Wharf 
etc.  Co.  ▼.  Simpson,  77  GaL  286,  19  Pae.  426;  McPike  ▼.  West,  71 
Mo.  199;  John  U  Boper  Lumber  Go.  y.  Wallace,  93  N.  CL  22. 

f.  Ihadeqnacy  of  Legal  Bemediea. — ^The  inadequacy  and  incom- 
pleteneaa  of  the  legal  remedy  ia  the  grand  criterion  which  deter- 
mines the  jurisdiction  of  equity  to  enjoin  a  trespass:  Camp  v.  Dixon^ 
112  Oa.  872,  38  S.  £.  71;  Hall  v.  Nester,  122  Mich.  141,  80  N.  W. 
982;  Colliton  v.  Ozborough,  86  Minn.  361,  90  Minn.  793;  note  to 
Jerome  ▼.  Boss,  11  Am.  Dee.  501.  Ordinarily,  if  the  remedies  at 
law  are  regarded  as  efficacious,  there  is  no  occasion  for  the  invoca- 
tion of  the  extraordinary  powers  of  a  eourt  of  equity:  Anthony  ▼• 
Brooks,  5  Ga.  576;  Bethnne  ▼.  Wilkina,  8  Ga.  118;  Morria  Canal 
etc.  V.  Fagin,  22  N.  J.  Eq.  430;  McGregor  v.  Silver  King  ICn.  Co., 
14  Utah,  47,  60  Am.  St.  Bep.  883,  45  Pae.  1091.  On  the  other  hand, 
if  the  legal  remedies  are  not  efficacious,  then  injunctive  relief  ia 
proper:  De  Groot  v.  Peters,  124  Cai  406,  71  Am.  St.  Bep.  91,  57  Pae. 
209;  Bobertoon  v.  Meyer,  59  N.  J.  £q.  366,  45  AtL  983.  And  it  it 
not  enough  to  preclude  the  jurisdiction  of  equity  that  there  is  a 
remedy  at  law;  it  must  be  an  efficient  remedy.  "The  absence  of 
a  plain  and  adequate  remedy  at  law  affords  the  only  teat  of  equity 
jurisdicjtion;  and  the  application  of  this  principle  to  a  particular 
case  must  depend  altogether  upon  the  character  of  the  caae,  aa  dis- 
closed in  the  proceedings.  It  is  not  enough  that  there  is  a  remedy 
at  law;  it  must  be  plain  and  adequate,  or,  in  other  worda,  aa  prac- 
tical and  efficient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity'':  Wilton  v.  Dickson,  38  Neb.  767,  41 
Am.  St.  Bep.  771,  67  N.  W.  559;  Carter  v.  Warner  (Neb.),  89  N.  W. 
747.  See,  too,  Winnipis&ogee  Lake  Co.  v.  Worster,  29  N.  H.  43^; 
Pomeroy'a  Equity  Jurisprudence,  sec.  1357,  and  note.  And  why 
should  this  not  be  sot  Why  should  courts  not  meet  sach  qneations 
rationally t  And  if  they  have  two  remedies  for  a  wrong,  one  pre- 
ventive rather  than  curative,  one  better  than  the  other,  administer 
the  former,  and  that  without  hesitation f 

"The  incompleteness  and  inadequacy  of  the  legal  remedy  is  the 
criterion  which  determines  the  right  to  the  equitable  remedy  by  in- 
junction. The  earlier  rule  as  to  the  jurisdiction  of  a  eonrt  of  equity 
to  restrain  trespass  to  real  property  was  very  striet,  and  anch  pre- 
ventive relief  would  only  be  granted,  if  the  wrongdoer  were  solvent, 
in  cases  where  the  threatened  trespass  was  essentially  destmetive  of 

the  freehold The  modem  rule  is  less  striet,  for  the  day  has 

passed  when  a  wrongdoer,  if  he  happens  to  be  able  to  make  a  mone]f 
compensation  for  the  consequences  of  his  acts,  and  refrains  from 
acts  destructive  of  the  freehold,  may  repeatedly  trespass  upon  real 
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fropertj  in  the  possesdon  of  another,  and  threaten  to  continue  im- 
Mlnitelj  such  wrongful  acts,  and  not  feel  the  restraining  hand  of 
•qnitj'':  Colliton  ▼.  Ozborongh,  86  Hinn.  861,  90  N.  W.  798,  per 
GUef  Jnatioe  Start. 

''The  remedj  bj  an  action  at  law  for  damages  against  a  trespaaaei 
Baj  have  been  an  efficient  remedy  at  the  common  law.  But  at  thia 
daj,  when  property  of  all  kinds  readily  and  easily  changes  hands; 
when  a  man  who  is  solvent  to-day  may  be  insolvent  to-morrow; 
when  the  ready  means  of  transportation  quickly  convey  personal 
property  from  one  section  of  the  country  to  another,  perhaps  out  of 
the  jurisdiction  of  the  courts  which  have  been  established  for  tks 
protection  of  property  rights;  and  when  we  consider  the  long  de-| 
lays  that  often  precede  a  trial,  a  Judgment,  and  an  execution — wo 
see  how  entirely  inadequate  is  the  remedy  at  law  to  secure  compen* 
aation  to  a  person  whose  property  is  destroyed  by  a  trespasser.  So 
far  from  his  remedy  at  law  being  full,  complete  and  adequate,  he 
may  find  himself,  at  the  end  of  his  litigation,  with  a  naked  ezeon* 
tioD  in  his  hands,  with  no  means  for  its  satisfaction.  In  the  mean- 
time  his  most  valuable  property  interests  have  been  destroyed": 
King  V.  Stuart,  84  Fed.  546,  per  Justice  Paul. 

Though  the  threatened  injury  is  not  irreparable,  in  the  sense  that 
11  is  destructive  of  the  freehold,  an  injunction  may  be  warranted 
when  the  legal  remedies  are  inadequate:  Clark  v.  Jeflersonville  etc. 
S.  B.  Co.,  44  Ind.  248;  and,  notwithstanding  tke  injury  may  be  sus- 
ceptible  of  pecuniary  compensation,  a  court  of  equity  will  not  re- 
fase  its  protection,  when  the  existence  or  integrity  of  the  property 
is  imperiled:  See  ''Irreparable,  Destructive  and  Permanent  InjurieSi.'' 
ante. 

m.    Tnstanowi  of  the  Exereise  of  the  JuxladictioiL 

fti    MaUng  Ezeavatloiis  and  Puttiiig  Up  StmetnseB. 

1*  MaMng  Bxeavatloiis. — ^The  jurisdiction  of  equity  to  enjoin  en- 
croachments on  land  by  making  excavations,  erecting  permanent 
structures,  and  the  like,  is  undoubted:  Chicago  etc.  By.  Co.  t.  Por- 
ter, 72  Iowa,  426,  84  K.  W.  286.  Thus,  in  Bichards  v.  Dower,  64 
CaL  62,  28  Pac.  118,  the  cutting  of  a  tunnel  through  the  plaintiil's 
land  is  enjoined;  and  in  Beddall  v.  Bryan,  14  Md.  444,  74  Am.  Dee. 
550,  the  construeling  of  an  aqueduct  by  ditches  and  embankments, 
is  restrained;  and  in  Schneider  v.  Brown,  85  CaL  205,  24  Pae.  715, 
the  digging  of  a  ditch,  with  the  consequent  tearing  up  the  soU  and 
the  destroying  of  crops;  and  in  Mendenhall  v.  Harrisburg  Water  Co., 
87  Or.  38,  89  Pac.  399,  the  widening  of  a  ditch  and  the  building  of 
a  dam  calculated  to  destroy  a  ford.  But  in  Thorn  v.  Sweeney,  12 
Hev.  251,  the  digging  of  a  ditch  across  rocky,  barren  and  unculti- 
vated land  is  not  enjoined.  See,  too,  Waldron  v.  Marsh,  5  CaL  119; 
McGregor  v.  Silver  King  Min.  Co.,  14  Utah,  47,  60  Am.  St.  Bep.  888, 
46  Pae.  1091.  Where  one  proceeds  to  excavate  on  the  land  of  an 
adjoining  owner,  and  to  erect  thereon  a  supporting  wall,  he  will  be 
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reBtrained  bj  injunetion:  Gobeille  ▼.  Meusier,  21  B.  I.  108,  41  AtL 
lOOL    See,  too,  Herr  t.  Bierbower,  8  Md.  Ch.  456. 

&  lAying  Out  Streets  or  Higbwayi^ — ^The  entraiiee  upon  privet* 
property  and  its  occupation  for  a  street  or  highway,  against  tke  will 
of  the  owner,  and  without  having  acquired  a  right  so  to  do  by  proper 
proceedings,  will  be  restrained  by  injunction:  Diamond  Match  Co. 
T.  Village  of  Ontonogan,  72  Mich.  249,  40  N.  W.  448;  liSwis  ▼.  North 
Kingston,  16  B.  I.  15,  27  Am.  St  Bep.  724,  11  AtL  173;  Urea  ▼. 
Walsh,  57  Wis.  98,  14  N.  W.  902.  And  so  will  the  constmetioa  ef 
a  causeway  under  similar  cireumstanees  (Creely  t.  Bay  State  Bziek 
do.,  108  Mass.  514),  or  the  eonstmetion  of  a  railroad:  Lake  Erie  et& 
By.  Co.  ▼.  Michener,  117  Ind.  465,  20  N.  £.  254. 

8.  Erecting  Buildings  and  Other  Stmetmes. — ^An  eneroaohment  on 
land  by  the  erection  of  permanent  buildings  will  be  enjoined:  Chi- 
cago etc.  By.  Co.  v.  Porter,  72  Iowa,  426,  34  N.  W.  286;  Long  t. 
Kasebeer,  28  Kan.  226;  Southmayd  t.  McLaughlin,  24  N.  J.  £q.  18L 
But  see  Schuster  v.  Myers,  148  Mo.  422,  50  S.  W.  103.  And  the  pro- 
jection of  a  building  on  or  oTOr  the  premises  of  another  may  fnmiih 
a  ground  for  injunctive  relief:  Norwalk  Heating  etc.  Co.  v.  Vernsm, 
75  Conn.  662,  96  Am.  St.  Bep.  246^,  55  Atl.  168.  Erecting  a  building 
80  as  to  take  possession  of  part  of  an  adjoining  lot  and  reduce  its 
frontage,  is  enjoined  in  Long  y.  Bagan,  94  Md.  462,  51  AtL  18L 
And  in  Crocker  y.  Manhattan  Life  Ins.  Co.,  70  K.  T.  Supp.  492,  61 
App.  Biy.  226,  a  mandatory  injunction  for  the  remoyal  of  shutteit 
that  swing  over  the  complainant's  premises,  is  granted;  and  in  Nor- 
ton y.  Elwert,  29  Or.  588,  41  Paa  926,  the  removal  of  the  wall  of  s 
building  is  commanded.  But  in  Hall  y.  Bood,  40  Mich.  46,  29  Anu 
Bep.  528,  it  is  held  that  the  owner  of  a  wooden  building,  which  for 
over  twenty  years  had  encroached  six  inches  on  a  private  alley,  will 
not  be  restrained  from  veneering  it  with  brick,  and  thereby  causing 
it  to  encroach  three  inches  more,  it  not  appearing  that  the  addition 
would  materially  injure  the  way;  and  in  Bankin  v.  Charlosfl^  19  Mo. 
4^0,  61  Am.  Dee.  574,  the  court  refuses  to  compel  a  builder  to  remove 
1^  joists^  inserted  without  license  in  the  wall  of  an  adjoining  owner. 

The  setting  of  a  permantsnt  awning  post  was  sought  to  be  enjoined 
in  Whalen  v.  Dalashmutt,  59  Md.  250,  but  an  injunction  was  refused 
when  the  oomplainant  failed  to  show  in  what  manner  the  erection 
would  cause  irreparable  injury. 

A  person  will  not  be  allowed  forcibly  to  enter  upon  another's  lead 
and  there  build  a  wall,  to  the  exclusion  of  the  owner:  Kaiser  v. 
JDalto,  140  Cal.  167,  73  Pac.  828.  And  one  who  goes  upon  another 'a 
property  and  builds  a  wall,  without  any  claim  of  right,  will  be  re- 
quired by  injunction  to  remove  the  wrongful  construction:  Bright  v- 
Allan,  203  Pa.  St.  394,  93  Am.  St.  Bep.  769,  53  AtL  26L  In  Cal- 
melet  v.  Siche,  48  Neb.  505,  58  Am.  St.  Bep.  700,  67  N.  W.  467,  one 
ef  the  parties  to  a  party-wall  is  enjoined  from  constructing  another 
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ttory  thereon  in  his  own  right,  for  his  own  benefit,  and  in  ope» 
luMtility  to  the  wishes  of  the  other. 

In  GiUer  y.  West  (Ind.),  69  N.  £.  648,  the  eoort  refused  to  re- 
strain a  trespasser  from  constructing  a  fence  across  the  rear  end 
of  the  complainant's  lot.  But  in  Barbee  y.  Shannon,  1  Ind.  Ter. 
199,  40  S.  W.  584,  the  defendant  was  enjoined  from  placing  a 
fenee  across  the  plaintiff's  land  and  excluding  the  latter 's  lessee 
therefrom. 

b.    Bamoyal  of  Btractores  and  Property. 

1*  In  QeneraL — ^The  remoyal  of  a  building  from  the  owner  **. 
premises  will  be  enjoined:  State  Say.  Bank  y.  Kireheval,  66  Mo. 
682,  27  Am.  Bep.  310;  Lewis  y.  North  Kingston,  16  B.  I.  15,  27 
Am.  St.  Bep.  724,  11  AtL  173.  In  De  Venej  y.  Gallagher,  20  K. 
J.  £q.  33,  the  threatened  removal  of  the  part  of  a  house,  which^ 
the  defendant  alleged  projected  upon  his  land,  was  enjoined.  Aa 
Injunction  against  the  removal  from  one  place  to  another  of  a 
church  is  refused  in  Tigard  y.  Moffitt,  13  Neb.  565,  14  N.  W.  534. 

The  tearing  out  of  a  valuable  dam  will  be  restrained:  Wlnni- 
piseogee  Lake  Co.  v.  Worster,  29  N.  H.  433;  Clark  y.  Mayor  etc.  of 
Syracuse,  13  Barb.  82;  so  will  the  removal  of  a  part  of  a  wharf 
and  dock  by  the  agents  of  the  canal  board:  Byan  y.  Brown',  18 
Mich.  196,  100  Am.  Dec.  154. 

An  injunction  will  not  be  granted  to  restrain  the  owner  of  brick, 
situated  on  the  complainant's  land  from  removing  them  when  no 
harm  will  be  done  beyond  a  purely  technical  trespass:  Gates  v. 
Johnston  Lumber  Co.,  172  Mass.  496,  52  N.  £.  786,  See,  also,  Clark's 
Appeal,  62  Pa.  St.  447. 

2.  Interference  with  Fences  and  Gates. — The  destruction  of  a 
fence  and  the  threatened  repetition  thereof  as  often  as  it  may  be  re- 
placed, entitles  the  owner  to  an  injunction  against  th^  invader, 
whether  or  not  he  is  insolvent.  The  remedy  at  law  by  an  action  for 
each  wrong  as  it  is  perpetrated  is  inadequate,  and  equity  intervenes 
to  avoid  the  multiplicity  of  suits:  Musselman  v.  Marquis,  1  Bush,  463, 
89  Am.  Dec.  637;  Shaffer  v.  StuU,  32  Neb.  94,  48  N.  W.  882;  Pohl- 
man  y.  Lohmeyer,  60  Neb.  364,  83  N.  W.  201;  Lynch  v.  Egan  (Neb.)> 
93  N.  W.  775;  Fonda  etc.  B.  B.  Co.  y.  Olmstead,  81  N.  T.  Supp. 
1041,  84  App.  Div.  127.  Compare  Nichols  v.  Sutton,  22  Oa.  369.  In 
Hoff  y.  Olson,  101  Wis.  118,  70  Am.  St.  Bep.  903,  76  N.  W.  1121, 
the  threatened  removal  of  a  line  fence  is  enjoined;  but  in  Miller 
y.  Burket,  132  Ind.  469,  32  N.  £.  309,  the  repeated  tearing  down  of 
a  fenee  in  order  to  harvest  a  crop  of  wheat  is  not  restrained;  and 
in  Cooper  v.  Hamilton,  8  Blackf.  (Ind.)  377,  the  taking  of  raila 
from  land  is  not  enjoined. 

The  taking  down  of  fences  and  the  opening  of  a  road  is  enjoijied 
in  Griaby  y.  Burnett,  31  Cal.  406.  But  see  Leach  v.  Day,  27  CaL 
643.  So,  in  McPike  v.  West,  71  Mo.  199^  is  the  opening  of  a  road, 
accompanied  with  the  cutting  of  hedges,  the  removal  of  fences,  and* 
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the  exposure  of  crops.  In  Tillage  of  Itasca  ▼.  Schroeder,  182  DL  19S» 
55  N.  E.  50,  municipal  officers  are  enjoined  from  changing  a  street 
so  as  to  encroach  upon  private  propertj,  and  necessitate  the  destme- 
tion  of  shade  trees  and  the  removal  of  fences.  See,  too,  Sonthen 
Pac.  B.  R.  Co.  V.  Oakland,  68  Fed.  50.  The  repeated. throwing  down 
of  fences  under  a  claim  that  a  public  road  exists  over  the  premises^ 
will  be  restrained  bj  injunction  (Ladd  v.  Osborne,  79  Iowa,  03,  44 
N.  W.  235;  Carpenter  v.  Owynn,  85  Barb.  895),  although  in  Smith 
▼.  Garner,  12  Or.  221,  53  Am.  Bep.  842  a  contrary  view  seems  to  be 
taken.  An  irresponsible  road  commissioner  who  removes  a  fence  a 
number  of  times,  claiming  it  is  an  obstruction  in  a  public  road^  and 
declares  that  he  will  remove  it  as  often  as  it  is  replaced,  shoold 
be  restrained  by  an  injunction:  Owens  v.  Crossett,  105  HI.  354.  But 
in  Frink  v.  Stewart,  94  N.  C.  484,  the  court  refused  to  enjoin  the 
removal  of  posts  which  the  plaintiff  placed  in  and  across  what  was 
claimed  to  be  a  public  waj,  and  the  passing  of  vehicles  over  his 
land.  This  decision  was  based  on  the  trifling  nature  of  the  trespass. 
And  in  Smith  v.  Oconomowoc,  49  Wis.  694,  0  N.  W.  829,  the  court 
refused  to  restrain  the  threatened  faction  bj  a  eitj  to  remove  a 
fence  and  a  storm  door,  on  the  ground  thej  were  in  the  street.  So, 
in  O'Neil  v.  McKeesport,  201  Pa.  St.  386,  50  Atl.  920,  the  taking 
away  of  a  fence  across  an  allej,  which  the  complainant  claimed  was 
opened  for  the  convenience  of  neighbors  and  not  for  the  public, 
was  not  enjoined.  But  in  Gilflllan  v.  Shattuok  (CaL),  75  Pae.  646, 
the  destruction  of  a  fence  across  a  private  way  was  enjoined,  with- 
out regard  to  whether  the  plaintiff  owned  the  fee  to  the  eenter 
of  the  passageway. 

The  throwing  down  of  fenees  and  the  letting  in  of  cattle  on  a 
growing  crop  has  been  held  not  such  a  trespass  as  will  wurrant 
a  court  of  equity  to  grant  an  injunction:  Catching  y,  Terrell,  10 
Ga.  576.  This  decision  finds  some  support  in  the  principal  case:  See 
ante,  p.  724.  But  it  is  not,  we  believe,  a  true  statement  of  the  law. 
Tt  would  seem  that  such  an  aggravated  wrong  as  repeatedly  tearing 
down  fences  or  opening  gates  and  letting  stock  in  upon  eroi^s  or 
pasture  land  could  leave  no  alternative  with  a  court  of  equity  but  to 
grant  an  injunction  against  the  wrongdoer:  Tautlinger  v.  SnlUvaa, 
80  Iowa,  218,  45  N.  W.  766;  MiUer  v.  Wills  (W.  Va.),  28  a  E.  837. 
See,  further,  ''Trespass  of  Animals — ^Pasturing  and  Gracing,"  post. 

When  trespasses  committed  by  a  road  overseer  In  removing  gates 
from  an  alleged  highway,  which  has  no  legal  existenee,  will  probably 
be  repeated  indefinitely,  injunction  Is  a  proper  remedy:  Smithers  v. 
Fitch,  82  CaL  153,  22  Pac.  935.  And  so  it  is  where  a  land  owner 
persistently  leaves  open,  and  also  injures  and  destroys,  gates  on  a 
railroad's  right  of  way,  at  a  farm  crossing  kept  for  his  aeeess  to 
his  premises,  although  the  gates  are  heavy  and  unsuitable:  Axthelm 
▼.  Chicago  etc.  B.  B.  Co.  (Neb.),  89  N.  W.  818. 

One  who,  in  building  a  fence  on  what  he  claims  is  the  line  be- 
tween himself  and  an  adjoining  owner,  trespasses  on  the  land  of  thm 
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latter,  eannot  restrain  bim  bj  injunction  from  removing  tbe  fence:- 
Currier  ▼.  Jones  (Iowa),  96  N.  W.  766.  See,  too,  Hinnig's  Appeal, 
82  Pa.  St.  873. 

e.    Bemoval  of  Bartb,  Boek,  MlnenO,  and  Oil. 

!•  Of  Sartb  and  So<dc — The  exeavation  and  remoyal  of  eartb  or 
rock  by  a  trespaaeer,  going  as  it  does  to  the  destruction  of  the  es* 
tate,  maj  constitute  a  ground  for  the  intervention  of  a  court  of 
equity  to  prevent  the  perpetration  of  the  wrong.  Thus,  the  wrongs 
ful  excavation  and  removal  of  clay  may  be  enjoined  at  the  suit 
of  the  owner:  Bates  v.  Slade,  76  Ga.  50;  Beddall  v.  Bryan,  14  Hd* 
444,  74  Am.  Dec.  550.  Compare  Thornton  v.  Boll,  118  HL  850,  8 
N.  E.  145,  and  see  Cobb  ▼.  Illinois  etc.  B.  B.  ft  Coal  Co.,  68  111. 
233.  The  excavating  and  hauling  away  of  a  railroad  grade  is  en- 
joined in  Clark  v.  JefPersonviUe  etc.  B.  B.  Co.,  44  Ind*  248. 

The  quarrjring  and  taking  away  of  valuable  rock  is  a  trespass 
which  will  be  enjoined:  More  ▼.  Massini,  82  Cal.  590;  Cowi>er  ▼• 
Baker,  17  Yes.  128;  Thomas  v.  Oakley,  18  Yes.  184.  The  mining  of 
phosphate  rock  is  enjoined  in  Brown  y.  Salary,  87  Fla.  102,  19 
South.  161.  In  Jerome  v.  Boss,  7  Johns.  Ch.  315,  11  Am.  Dec.  484, 
however,  the  eourt  refused  to  interfere  with  a  trespass  in  entering 
upon  land  and  taking  away  large  quantities  of  stone  from  4  ledge 
of  roek;  but  it  did  not  appear  that  the  ledge  was  of  any  particular 
value  to  the  owner,  or  was  desirable  for  building  or  other  purposes* 
The  correctness  of  this  decision  is  doubtful.  Equity  will  not  permit 
one's  proi>erty  to  be  thus  destroyed,  notwithstanding  its  value  may 
be  slight,  and  the  wrong  done  may  be  redressed  in  an  action  for 
damages.  One  has  the  right,  in  the  absence  of  public  necessityi 
to  have  the  integrity  of  his  property  preserved,  and  this  right  is  not 
dependent  on  the  value  of  the  property.  It  is  believed,  therefore^ 
that  the  removal  of  stone  by  a  trespasser,  though  it  be  of  little 
value,  will  authorize  the  issuance  of  an  injunction:  Ellis  v.  Wren, 
84  Ky.  264,  1  a  W.  440. 

2.  Of  Minerals,  Oil,  and  Gas. — ^Equity  is  prompt  in  restraining 
a  trespasser  from  digging  into  mines  and  removing  their  valua- 
ble deposits,  for  such  wrongs  tend  to  the  destruction  of  the  es- 
tate. Trespasses  of  this  kind  were  among  the  first  to  demand 
the  attention  of  the  extraordinary  powers  of  chancery:  See 
the  monographic  note  to  Jerome  v.  Boss,  11  Am.  Dec.  601; 
Halpin  v.  McCune,  107  Iowa,  494,  78  N.  W.  210;  Lockwood  v.  Lana- 
ford,  56  Mo.  68;  Lytle  v.  James,  82  Mo.  App.  618;  Graham  v.  Womack, 
98  Mo.  App.  337;  Allen  v.  Dunlap,  24  Or.  229,  38  Pae.  675;  Bishop 
T.  Baisley,  28  Or.  119,  41  Pac.  936;  Bracken  v.  Preston,  1  Pinn. 
(Wis.)  584,  44  Am.  Dec.  412;  Nichols  v.  Jones,  19  Fed.  855.  Thus, 
a  trespasser  taking  gold  quartz  from  a  mine  will  be  enjoined:  Mer- 
eed  Min.  Co.  v.  Fremont,  7  CaL  317,  68  Am.  Dec^  262;  so  will  a 
trespasser  working  a  placer  mine:  Chapman  ▼.  Toy  Long,  4  Saw. 
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26,  FecL  Cas.  No.  2610;  and  a  trespasser  Temoving  iron  ore:  Ander* 
aoa  V.  Harvejy  10  Gratt  386;  or  remoTing  asphaltum:  More  ▼» 
Massini,  32  Cal.  690.  But  it  has  been  thought  that  the  taking  of 
eoal  from  an  open  mine  should!  not  be  enjoined  when  the  coal  does 
not  constitute  the  chief  value  of  the  land:  Cresap  t.  Kemble,  26  W. 
Va.  008.  This,  htmevet,  mnj  well  be  doubted:  See  the  preeedln^ 
paragraplk. 

The  nnlawfnl  boring  for  and  extraction  of  oil  or  gas  is  an.  irrep- 
arable injurj  whieh  will  be  enjoined:  Chappell  t.  Jasper  County  Oil 
ete.  Co.,  81  Ind.  App.  170,  65  N.  £.  515;  Bettman  ▼.  Harness,  4S 
"W.  Va.  433,  Sa  B.  E.  271;  Moore  v.  Jennings,  47  W.  Va.  181,  84 
8.  S.  793;  Haskell  ▼.  Sutton,  58  W.  Ta.  206,  44  S.  £.  528.  But  sas 
Charities  Block  Coal  Co.  y.  Mellon,  152  Pa.  St  286,  34  Amu  St. 
Rep.  645,  25  AU.  597;  Hicks  y.  American  Natural  Gas  Co.,  207  Pa> 
St  570,  57  Atl.  55;  Erskine  y.  Forest  Oil  Co.,  80  Fed.  583. 

4    OuttiBg,  Bsnundiig;  and  laterf  ering  with  Tiaei. 

1.  CMting  and  Bemoylng  Tiwes  and  ZImbsr. — ^We  must  confess 
no  little  surprise  at  the  number  of  declsioBS,  some  of  which  are  com- 
parativelj  recent,  wherein  an  injunction  against  the  cutting  and  ds* 
struetion  of  growing  trees  and  timber  has  been  refused.  The  de- 
cisions proceed  on  the  theory  that  the  ew»er  has  adequate  mean* 
of  redress  by  an  actioa  for  damages,  and  among  them  the  follow- 
ing are  «ited:  Meyers  y.  Hawkins,  67  Aric.  418,  56  S.  W.  640;  Hatcher 
y.  Hampton,  f  Ga.  49;  Kennedy  y.  Guise,  62  €ki.  171;  Wiggins  y. 
Middleton,  117  Ga.  162,  48  a  E.  482;  Cowles  y.  Shaw,  2  Iowa,  496;, 
Jordan  y.  UpdegralTy  1  Kan.  527;  Hillman  y.  Hurley,  82  Ky.  626; 
Powell  y.  Bawliags,  88  Md.  289;  Heaney  y.  Butte  etc.  Commercial 
Co.,  10  Mont  590,  27  Pae.  879;  Hodgmaa  y.  Richards,  45  N.  H. 
28;  Kerlin  y«  West,  4  K.  J.  Eq.  449;  Cornelius  y.  Post,  9  N.  J.  £q. 
196;  Steyens  y.  Beeknaa,  1  Johns.  Ch.  318;  Gause  r.  Perkins,  3^ 
Jones  Eq.  177,  60  Am.  Dee.  728;  Thompson  y.  McNair,  62  N.  C» 
121;  Dunkart  y.  Binehart,  87  K.  C.  224;  Sharps  v.  Loane,  124  N.  C. 
1,  32  a  E.  318 ;  Schooner  y.  Bright,  24  W.  Va.  698. 

The  doctrine  of  these  cases  may  perhaps  be  expressed  in  the 
language  of  the  supreme  court  of  Florida:  ''It  is  safe  to  say  that 
even  in  cases  of  the  destruction  of  timber  by  cutting  and  removing 
from  the  land,  it  is  not  sufficient,  in  order  to  obtain  an  injunction^ 
te  simplj  allege  that  such  cutting  and  removal  amount  to  irreparabla 
injury  to  the  land,  and  a  great  damage  and  loss  to  the  owner.  1b 
addition  it  must  appear  that  the  trees  are  of  sudi  peculiar  value 
and  importance  to  the  estate  as  that  their  destruction  or  injury 
will  so  afPect  the  uses  and  purposes  for  which  it  is  designed  as  to 
make  their  loss  an  irreparable  injury  to  the  owner.  If  adequats 
compensation  can  be  made  in  money,  the  remedy  is  at  law":  Camay 
y.  Hadley,  32  Fla.  344,  37  Am.  St.  Bep.  101,  14  South.  4;  Woodford  y. 
Alexander,  35  Fla.  333,  17  South.  658.    Or,  to  quote  from    Morgan 


June,  1903.]  Uoobb  v.  Haluday.  749 

T.  BwcUr,  lU  Oa.  144,  88  &  S.  411:  "The  entting  of  timber  will 
Aot  b#  enjoined  unleas  the  injury  will  be  irreparable  in  damftgeiiy 
er  the  trespasser  is  insolvent,  or  there  exist  other  eirenmstanees 
whieh,  in  the  diaeretion  of  the  eoart,  render  the  injnaetion  neeessary 
asd  proper.'* 

We  do  not  beliere  that  the  law  requires  that  one  shall  submit  t» 
hia  estate  being  stripped  of  its  timber,  and  be  driven  to  the  preeariona 
remedy  of  an  action  at  law  for  damages  to  make  good  his  loss. 
To  be  sure,  the  extent  of  the  injury  will  be  governed  by  many  eir- 
cnmstances,  such  as  the  eharacAer  of  the  timber,  the  amount  of  it 
on,  the  premises,  and  the  lihe.  It  has  never  been  supposed,  how^ 
ever,  that  the  right  to  appeal  to  a  eourt  of  justice  for  redress  or 
protection  is  dependent  upon  the  extent  of  the  wrong  done  or  threat* 
ened,  so  long  at  least  as  it  is  not  trifling  or  theoretieaL  There  are  few 
trespasses  of  a  more  aggravated  or  destmetive  eharacter  than  the 
cutting  of  timber,  and  if  courts  of  equity  have  no  power  to  restrain 
such  wrongs  they  little  deserve  the  encomiuma  that  are  bestowed 
upon  them.  In  our  opinion  the  cutting,  destroying,  and  removing 
of  growing  timber,  by  a  trespasser,  without  other  matter  or  special 
ciroumatances,  should  and  will  be  enjoined.  Bee,  as  supporting  this 
statement,  Natoma  etc  Min.  Co.  v.  Olarkin,  14  Gal.  544;  Halleck 
V.  Mixer,  16  CaL  674;  Palmer  v.  Crisle,  98  Mo.  App.  510;  .King  v. 
8tuart,  84  Fed.  546;  "Inadequacy  of  Legal  Bemedies,"'ante. 

Certain  it  is  that  the  destruction  by  a  trespasser  of  growing  tim- 
ber which  constitutes  the  chief  value  of  the  property  will  be  en- 
joined: Sullivan  v.  Robb,  86  Ala.  433,  5  South.  746;  Camp  v.  Dixon, 
112  Ga.  872,  38  S.  E.  71;  Butman  v.  James,  34  Minn.  547;  Powell  v. 
Conaday,  95  Mo.  App.  718,  69  S.  W.  686;  Piper  v.  Piper,  88  K.  J. 
•£q.  81;  Griffith  v.  HiHard,  64  Yt.  643,  25  Atl.  427.  And  so  will  a 
trespass  in  cutting  trees  be  restrained,  which  can  be  regarded  as 
permanently  or  irreparably  injuring  the  eetate:  Sears  v.  .Aekermani 
138  CaL  583,  72  Pac.  171;  Fleming  v.  Collins,  9  Del.  Ch.  880;  Owens 
V,  Lewis,  46  Ind.  488,  15  Am.  Rep.  295;  MeKay  v.  Chapin,  120 
N.  C.  159,  26  8.  £.  701;  ElUott  v.  Bloyd,  40  Or.  826,  67  Pae.  202; 
Smith's  Appeal,  69  Pa.  St.  474;  Bruce  v.  Lnmber  Co.,  87  Va.  881^ 
U  Am.  St  Bep.  657,  13  a  E.  153;  Fluharty  v.  Mills^  49  W.  Va. 
446,  38  a  E.  821;  Starka  ▼.  Bedfleld,  52  Wia.  349,  9  N.  W.  168; 
United  States  v.  Quglard,  79  Fed.  21. 

Statutes  have  been  enacted  in  some  juriadietions  declaring  that 
an  injunction  may  be  issued  against  the  cutting  or  destruction  of 
timber  by  a  trespasser:  Louisville  etc  B.  Bi.  Co.  v.  Gibson,  48  Fla. 
815,  81  South.  230;  Simmons  v.  McPhaul,  117  Ga.  751,  45  a  E. 
76.  Such  statutes  are  constitutional:  McMillan  v.  Wiley  (Fla.),  33 
South.  993.  The  Georgia  statute  has  been  construed  to  require  the 
tomplainant  to  hold  a  perfect  paper  title  of  the  property:  Wiggina 
V.  Middleton,  117  Ga.  162,  43  S.  E.  432.  And  under  the  Florida 
Statute  it  has  been  decided  that  the  fact  that  the  timber  constitutes 
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the  ehidf  yalne  of  the  land  does  not  give  equity  jurisdictiOB  tm 
enjoin  its  cutting  upon  the  application  of  one  owning  onlj  the  ti»- 
ber:  Doke  t.  Peek  (Ma.),  84  South.  896. 

At  the  snit  of  a  stranger  to  the  title  or  possession,  an  injnnetioB 
will  not  issue  to  restrain  the  commission  of  a  trespass  hj  entting 
timber  on  land:  Flannery  t.  Hightower,  97  Oa.  598,  25  CL  &  871* 

The  timber  being  cut  bj  a  trespasser  is  sometimes  of  sneh  a  ebar» 
aeter  as  to  afford  special  reasons  for  its  destmetion  being  enjoined* 
Thus,  the  wrongful  destruction  of  trees  where  there  is  onlj  a  lim- 
ited amount  of  timber  on  the  farm,  or  where  thej  have  been  reserved 
as  a  lot,  will  be  restrained  by  a  court  of  equity:  Powell  v.  Cheshire, 
70  aa.  357,  48  Am.  Bep.  572;  Thatcher  v.  Humbler,  67  Ind.  444; 
Pa  vis  V.  Beed,  14  Md.  152;  Smith  v.  Bock,  69  Yt.  232,  9  AtL  551« 
Courts  of  equity  are  always  ready  to  prevent  the  destruction  by 
trespassers  of  shade,  fruit,  and  ornamental  trees  and  shmbbery; 
Daubenspeck  v.  Grear,  18  Cal.  443;  Smith  v.  Price,  89  HI.  28,  89 
Am.  Dec.  284;  Village  of  Itasea  v.  Schroeder,  182  IB.  192,  55  N.  E. 
50;  Tainter  v.  Mayor  of  Horristown,  19  N.  J.  Eq.  46;  "Mlaon  T. 
Mineral  Point,  39  Wis.  160.  The  cutting  of  a  sugar  orchard  is  as- 
joined  in  Clendening  v.  Ohl,  118  Ind.  46,  20  N.  £.  639;  and  the  de- 
struction of  an  osage  hedge  fence,  in  Sapp  v.  Boberts,  18  Neb.  299, 
25  N.  W.  96.  The  cutting  of  timber  protecting  a  dwelling  is  •»- 
joined  in  Oiipley  v.  Bitter,  7  Md.  408,  61  Am.  Dec  371;  and  thm 
destruction  of  timber  along  a  stream,  protecting  property  from  thm 
encroachment  of  the  water,  is  enjoined  in  Scudder  v.  Trenton  Deinr 
ware  Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Deci  756. 

The  removal  of  timber  by,  a  trespasser  after  he  has  eat  it  naj 
be  restrained  by  injunction:  Staples  v.  Bossi,  7  Idaho,  618^  65  Pmu 
67;  Disbrow  v.  Westchester  Hardware  Co.,  45  N.  T.  Sapp.  876,  17 
App.  Div.  610. 

2.  Working  Trees  for  Taxpeatlned — ^It  has  been  decided  in  a  num- 
ber of  cases  that  a  trespass  by  working  pine  trees  for  torpentia* 
will  not  warrant  a  court  of  equity  in  granting  an  injunction:  Carney 
V.  Hadliy,  32  Fla.  344,  37  Am.  St.  Bep.  101,  14  South.  4;  Daniel* 
V.  Edwards,  72  Ga.  196;  BeU  v.  Chadwick,  71  N.  C  829.  And  a 
statute  giving  to  the  owners  of  timbered  lands  the  right  to  aa 
injunction  against  trespassers,  has  been  held  not  to  confer  that  rigkt 
upon  one  who  claims  to  own  only  the  turpentine  in  the  trees,  witk 
the  privilege  of  crutting,  boxing,  and  scraping  them:  McDonald  t. 
Padgett  (Fla.),  35  South.  336. 

e.  Injuring,  Harvesting,  and  Bemoving  Orops.— There  are  de- 
cisions  to  the  effect  that  the  destruction,  removal,  or  harvesting 
of  crops  or  grass  by  a  trespasser  will  not  be  enjoined:  Petersen  t* 
Orr,  12  Ga.  464,  66  Am.  Dec.  484;  Moore  v.  Halliday  (the  principal 
case),  ante,  p.  724;  Smith  v.  Pettingill,  15  Vt.  82,  40  Am.  Dec  667. 
For  example,  the  plowing  up  of  clover  orchard  grass  is  held  not 
to  be  such  a  trespass  as  to  justify  the  issuance  of  aa  injuaetioai 
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Bridges  t.  Sargent,  1  Kan.  App.  442,  40  Pae.  828.  The  sonndnew 
of  these  deeisions  is,  to  our  mind,  more  than  donbtfoL  See  what 
has  been  said  nnder  the  heads  of  '^Inadequacy  of  Legal  Bemedies" 
and  ''Cutting  and  Bemoving  Timber,"  ante.  Where  one  wrong* 
fully  enters  upon  a  farm  and  threatens  to  repeat  the  trespass  by 
planting,  harvesting,  and  carrying  away  the  crops  to  be  raised 
thereon,  and,  further,  to  interfere  with  the  owner's  tenants  and 
carry  away  any  crops  they  may  raise,  such  trespasses  will  be  en* 
joined,  although  the  wrongdoer  is  not  insolvent:  Golliton  t.  Ox- 
borough,  86  Minn.  861,  90  N.  W.  793.  See,  also.  Page  ▼.  Ahins^ 
112  Cal.  401,  44  Pae.  666;  Lee  ▼.  Watson,  16  Mont.  228,  88  Pae.  1077. 
And  one  who  has  the  title  to  a  crop  may  enjoin  another  who  is 
insolvent  from  harresting  and  removing  it:  West  ▼.  Smith,  62  OaL 
822.  In  this  case  the  crop  was  grown  on  public  land,  and  neither 
party  had  title  to  the  soil. 

f .  Pasturing;  Qradng,  and  Boaming  of  Aiiimals.-^We  have  al- 
ready expressed  an  opinion  that  the  repeated  throwing  down  of 
fences  or  opening  of  gates  and  letting  in  livestock  upon  meadow 
lends  or  crops,  constitutes  such  a  trespass  as  will  induce  a  court  of 
equity  to  prevent  a  continuance  of  the  wrong  by  issuing  an  injune- 
tion.  See  "Interference  with  Gates  and  Fences,"  ante,  p.  746.  So, 
continuous  and  repeated  acts  of  trespass  in  turning  sheep  and  cattle 
upon  unindosed  land  to  the  destruction  of  the  grass  thereon  will  be 
enjoined,  especially  when  the  principal  or  only  value  of  the  land 
is  fofr  pasture:  Strawberry  Valley  Cattle  Co.  v.  Chipman,  18  Utah, 
464,  46  Paoi  848  (the  land  in  this  case  seems  to  have  been  unf enced) ; 
Smith  V.  Bivens,  66  Fed.  862;  Northern  Pae.  By.  Co.  v.  Cunningham, 
108   Fed.   708. 

An  injunction  against  the  trespass  of  wild  animals  was  issued 
in  Ellis  V.  Blue  Mountain  Forest  Assn.,  69  N.  H.  886,  41  AtL  866L 
It  appears  that  a  game  preserve  belonging  to  the  defendants  sur- 
rounded the  plaintiff's  land.  This  park  or  preserve  was  surrounded 
by  a  high  fence.  The  animals  therein  were  dangerous  at  times^ 
and  were  allowed  to  roam  unrestricted  over  the  plaintiff's  premises* 

g.  Huntliig,  FlsUng,  and  Boating. — Trespassing  sportsmen  have^ 
fai  a  number  of  instances,  felt  the  restraining  hand  of  a  court  of 
equity.  In  Lamprey  v.  Dants,  86  Minn.  817,  90  N.  W.  678,  the 
plaintiff  was  the  owner  of  certain  swamp  land,  the  chief  value  of 
which  consisted  in  hunting  and  shooting  opportunities,  and  he  and 
his  friends  made  use  of  the  property  for  duck  shooting.  Part  of  the 
land  was  covered  with  water,  but  it  could  not  be  used  for  boating 
and  Ashing  or  for  any  purpose  but  hunting.  The  plaintiff  did  his 
shooting  from  a  place  of  concealment  on  land,  and  did  not  pursue 
the  ducks  on  the  water.  The  defendant  and  his  friends,  from  a  place 
of  concealment  on  his  own  land,  were  in  the  habit  of  shooting  out 
over  the  water  covering  the  plaintiff's  land,  and  going  in  a  boat 
after  the  ducks  after  their  shooting.    This  practice  had  been  co» 
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'tiBued  for  ft  number  of  years.  It  interfered  in  the  feeding,  roottinft 
end  breeding  of  the  dneks,  and  impaired  the  value  of  the  plaintifT'to 
shooting  privileges.  The  eonrt  enjoined  him  from  eontinuing  inek 
eondnet. 

'<  Where  lands  subject  to  the  ebb  and  flow  tides  are  usable  only 
for  the  shooting  of  duoks  and  other  game,  intrusions  day  by  daj 
upon  sneh  lands  for  the  purpose  of  shooting  will  be  enjoined.  The 
injury  suffered  by  the  owner,  in  lessening  the  quantity  of  game, 
increasing  the  danger  of  accidental  shooting,  and  interfering  wilh 
Lis  exclusive  shooting  rights,  is  not  adequately  remediable  in  dam- 
ages'':  fiimpson  v.  Moorehead  (N.  J.  £q.),  56  AtL  887. 

One  who  has,  under  a  lease,  an  exelusive  right  of  hunting  upon  a 
.game  preserve,  may  by  injunction  restrain  persons  who  invade  the 
premises  and  shoot  and  drive  away  the  game.  It  is  a  ease  of  i^ 
reparable  damage  from  the  destruction  of  the  very  substance  of 
the  property  right  held  under  the  lease.  Moreover,  the  lesiee  ia 
■entitled  to  an  injunction  in  order  to  avoid  a  multiplicity  of  suits: 
Kellogg  V.  King,  114  Cal  378,  55  Am.  St.  Bep.  74,  46  Pac  161 

Boating  and  fishing  are  enjoined  in  Lembeck  v.  Kye,  47  Ohio  SL 
S36,  21  Am.  St.  Bep.  828,  24  N.  £.  686,  at  the  suit  of  the  owner  of  the 
bed  of  a  lake.  Were  the  defendants  ''both  solvent,''  said  the 
court,  "and  fully  able  to  respond  to  any.  damages  that  nif^ht  he 
recovered  against  them  in  actions  of  trespass,  yet  it  is  apparent 
from  the  whole  record  that  such  actions  would  not  afford  an  ade- 
quate remedy  for  the  violations  of  the  rights  of  the  plaintiif^  in 
error  in  the  past;  and  those  threatened  in  the  future  were,  and 
are,  during  certain  seasons  of  the  year,  of  daily,  if  not  of  hourly, 
occurrence,  under  the  claim  of  the  right  to  do  so;  besides  the  in- 
jury  resulting  from  each  separate  act  would  be  trifling,  and  the  dam- 
ages recoverable,  therefore,  scarcely  equal  to  a  tithe  of  the  expense 
necessary  to  prosecute  separate  actions  therefor." 

h.  I^iterfering  with  Chnrcbes  and  Cemeteries. — Courts  of  equity 
have  taken  jurisdiction  to  restrain  one  faction  of  ehureh  society 
from  trespassing  on  the  church  property:  Fulbri^t  v.  Higginbothas^ 
138  Mo.  668,  34  a  W.  875.  See,  too,  Bets  v.  Bohde,  34  Hun,  161; 
Trustees  of  German  Evan.  Congregation  v.  Hoessli,  13  Wis.  388.  Con- 
tinued attempts  of  trespassers  to  take  and  hold  possession  of  a  tent 
in  a  camp-meeting,  thereby  creating  a  disturbance,  will  be  enjoined: 
Ford  V.  Burleigh,  60  N.  H.  278. 

Where  one  faction  of  a  church  refuses  another  faction  entrance 
into  the  cemetery  for  the  purpose  of  burial,  the  forcible  entry  of  the 
latter  for  that  purpose  should  not  be  enjoined:  Miller  v.  Englidi, 
6  N.  J.  Eq.  304.  But  in  Mooney  v.  Cooledge,  30  Ark.  640,  an  in- 
junction is  held  properly  to  issue  to  prevent  the  removal  of  the 
bodies  of  friends  and   lelatives  from  a  cemetery. 

L  Miacellaneoas  Trespasses. — The  settint;  out  of  trees  for  a  fence, 
which  would  injure  the  adjoining  land,  was  enjoined  in  Brock  ▼• 


I 

June,  1903.]  Moore  v.  Haludat.  783 

Conneetient  etc.  B.  B.  Co.,  85  Vt.  373.    The  going  npon  premites 
and  defacing  landmarks  or  making  new  ones  thereon,  is  enjoined 
in  Preston  y.  Preston,  84  Ky.  16,  2  8.  W.  601.    And  the  covering  of 
lots  with  heavy  bonlders  is  enjoined  in  Wheelock  v.  Koonan,  108  K. 
Y.  179,  2  Am.  St.  Bep.  406,  16  N.  £.  07.    Thongh  the  throwing  of 
<earth  and  debris  on  land  ia  not  enjoined  in  King  v.  JCullins,  87  Mont. 
864,  71  Pae.  166;  ICnlvaney  v.  Kennedy,  26  Pa.  St.  44.    And  tiie 
washing  of  sand  in  times  of  high  water  from  a  railroad  embankment 
into  a  watercourse,  is  not  enjoined  in  Caldwell  v.  Broad  Top  B.  B. 
etc.  Co.,  169  Pa.  St.  99,  32  Atl  85.    Piling  obetructions  on  the  road- 
bed of  a  railway  is  enjoined  in  Henderson  v.  Ogden  Oity  By.  Co.,  7 
Utah,  199,  86  Pac.  286.    Compare  Indianapolis  Boiling  Mill  v.  Indian- 
apolis, 29  Ind.  245.    The  flowing  of  oil  from  a  faetory.  on  meadow 
land  is  enjoined  in  Starr  v.  Woodbury  Glass  Works  (N.  J.  Bq.),  48 
AtL  911.    And  the  discharge  of  surface  water  by  a  city  on  land  is 
^ijoined  in  Andrews  v.  Steel  City  (Neb.),  89  N.  W.  739.    The  ob- 
struetion  of  a  bayou  by  filling  it  with  saw  logs  may  be  restrained: 
Turner  v.  Holland,  64  Mich.  800,  20  N.  W.  61.    The  successful  eon- 
testant  for  a  tract  of  public  land  may  have  his  adversary  restrained 
from  interfering  with  his  possession:  Barnes  v.  Newton,  5  Okla.  428, 
48  Pa«.  190,  49  Pac  1074.    8o,  one  who  has  been  removed  from  land 
under  a  writ  of  assistance,  will  be  restrained  if  he  insists  on  return- 
ing: Ten  Eyok  v.  Sjoburg,  68  Iowa,  626,  27  N.  W.  785.    For  further 
instances  of  trespass  calling  for  the  intervention  of  eoarts  of  aquityi 
•er  the  monographic  notes  to  Jerome  v.  Boas,  11  Am.  Dee.  497-607 ; 
£iiiith  V.  Gardner,  68  Am.  Bep.  846-866. 
Ajb.  BL  Bep.,  Vol  99-^48 
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HOOVER  V.  KING. 

[48  Or.  281,  72  Pae.  880.T 

BES  JUDICATA — ^Ejectment. — At  common  law  ejeetment 
ft  mere  possessory  action  between  fictitious  parties,  and  the  judgment 
therein  did  not  determine  the  estate  or  interest  of  the  parties  in  thm 
property,  nor  conclusively  determine  the  right  of  possession.  There- 
fore it  was  not  a  bar  to  a  subsequent  action  for  the  possession  of 
the  same  property,     (p.  755.) 

BBS  JUDICATA. — A  Judgment  in  BJeetment  la  by  the  Stai- 
uiea  of  Oregon  Condusiva  of  the  Title  to  the  land  when  such  title 
is  tried  and  determined,  and  such  determination  appears  on  the  face 
of  the  judgment,     (p.  756.) 

BBS  JUDICATA. — ^A  Judgment  in  Ejectment  is  not  ConclusiTe 
of  the  Title  to  the  Property  Under  the  Statutes  of  Oregon  when  all 
that  appears  by  the  record  is  that  the  jury  found  for  the  defendant, 
and  the  complaint  was  dismissed  and  the  cost  awarded  to  him.  (p. 
757.) 

BE8  JUDICATA. — ^Where  there  are  Two  Issues  in  a  Case  upon 

Bither  of  Which  the  Judgment  may  Best,  one  going  to  the  merits  and 
the  other  not,  its  disposition  will  generally  be  considered  as  resting 
on  the  latter,  the  merits  remaining  unadjudicated,  unless  the  judg- 
ment appears  to  have  been  on  the  merits,     (p.  757.) 

BBS  JUDICATA. — A  Judgment  Dismissing  the  Complaint  In 
an  Action  at  Law  is  unknown  to  the  laws  of  Oregon,  and  does  not 
necessarily  determine  any  of  the  issues  involved.  It  is  at  most  ft 
mere  judgment  of  nonsuit,     (p.  758. "; 

BBS  JUDICATA. — The  Becovery  by  Defendant  of  His  Costs 

does  not  constitute  a  bar  or  estoppel,  unless  there  appears  to  have 
been  a  judgment  on  the  merits  of  the  question  in  dispute  between 
the  parties  to  an  action  of  ejectment,     (p.  758.) 

John  G.  Saxton  and  Will  B.  King,  for  fhe  appellanta. 


Parrish  &  Eembold,  for  the  respondents. 

*®^  BEAN,  J.  This  is  an  action  by  Newton  Hoover  against 
W.  J.  King  and  others  to  recover  possession  of  the  east  half 
of  the  southwest  quarter  of  section  8,  township  26  south  of 
range  36^  east,  in  Harney  county,  which  plaintiff  tried  to  re- 
cover possession  of  from  the  same  defendants  in  an  action  be- 
gun in  1889,  wherein  he  alleged  in  his  complaint  that  he  waa 
the  owner  in  fee  simple  and  entitled  to  the  possession  of  the 
property,  and  that  the  defendants  and  each  of  them  wrongfully 
and  unlawfully  withheld  possession  from  him.  The  defendants 
answered,  denying  the  plaintiff's  title  or  right  ^®*  to  the  poases- 
fiion,  or  that  they  wrongfully  or  unlawfully  withheld  posses- 
sion from  him^  and  for  an  affirmative  defense  pleaded  title 


June,  1903.]  Hoovbb  v.  Kinq.  755 

in  the  defendant^  Mrs.  Alice  L.  Bartlett  A  trial  was  had^  and 
the  jnry  returned  the  following  verdict,  omitting  title:  "We, 
the  trial  jury  in  the  above-entitled  action,  find  for  the  defend- 
ants Alice  L.  Bartlett  and  Oeorge  W.  Bartlett,  and  against  the 
plaintiff,  Newton  Hoover/'  Upon  motion  of  defendants  for 
judgment  on  the  verdict,  it  was  "ordered  and  adjudged  that 
said  motion  for  judgment  be,  and  the  same  is  hereby,  granted 
and  allowed,  and  that  plaintiff's  complaint  filed  herein  be,  and 
the  same  is  hereby,  dismissed,  and  the  defendants  have  and  re- 
cover of  and  from  the  plaintiff  their  costs  and  disbursements 
herein,  taxed  at  sixteen  dollars/'  Thereafter  the  plaintiff  com- 
menced the  present  action.  The  complaint  is  in  the  usual  form. 
The  answer  denies  the  material  allegations  thereof,  sets  up 
title  in  the  defendant,  Alice  L.  Bartlett,  and  pleads  as  a  bar 
the  judgment  in  the  former  action.  The  court  held  tlio  ploa  in 
bar  good,  and  instructed  the  jury  that  the  former  judgment 
was  a  sufficient  defense  to  this  action.  Notwithstanding  thip 
instruction,  however,  the  jury  found  that  the  plaintiff  was  the 
owner  in  fee  simple  of  the  premises  in  controversy,  returned  a 
verdict  in  his  favor,  and  assessed  his  damages  at  seven  hundred 
dollars.  The  verdict  was  set  aside  on  motion  of  the  defendants, 
and  a  new  trial  ordered,  upon  which  the  jury,  by  direction  of 
the  court,  returned  a  verdict  in  favor  of  the  defendants.  From 
the  judgment  entered  thereon  plaintiff  appeals. 

**•  The  only  question  presented  by  this  appeal  is  whether 
the  judgment  in  the  former  action  is  a  bar  to  this.  At  com- 
mon law,  ejectment  was  a  mere  possessory  action  between  ficti- 
tious parties.  The  judgment  therein  did  not  determine  the 
estate  or  interest  of  the  parties  in  the  property,  nor  did  it 
conclusively  determine  the  right  of  possession.  It  therefore 
was  not  a  bar  to  another  or  subsequent  action  to  recover  posses- 
sion of  the  same  property:  2  Black  on  Judgments,  sec.  650. 
But  in  the  majority  of  the  states  of  the  Union  the  common- 
law  action  has  been  pruned  of  its  fiction  and  artificiality,  and 
made  a  simple  remedy  for  the  recovery  of  the  possession  of 
real  property  and  the  trial  of  the  title  thereto.  It  has  gen- 
erally been  prescribed,  either  expressly  or  by  necessary  infer- 
ence, that  the  judgment  in  such  an  action  shall  be  conclusive 
between  the  parties  and  privies.  Such  are  the  provisions  of 
our  statute.  Any  person  having  a  legal  estate  in  real  property 
and  the  present  right  to  the  possession  thereof,  may  recover 
such  possession,  with  damages  for  withholding  the  same,  by 
an  action  at  law:  B.  &  G.  Comp.,  sec.  326.    The  plaintiff  is 
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required  to  set  fbifh  in  his  complaint  the  nature  of  his  estate, 
whether  in  fee,  for  life,  or  for  a  term  of  years,  and  for  whose 
life,  or  the  duration  of  such  term:  B.  &  C.  Comp.,  sec  328. 
The  defendant  is  not  allowed  to  give  evidence  of  any  estate  in 
himself  or  another,  or  any  license  or  right  to  the  possession  of 
the  property,  '^unless  the  same  be  pleaded  in  his  answer,**  with 
"the  certainty  and  parti culariiy  required  in  a  complaint*':  B.  ft 
C.  Comp.,  sec.  329.  The  jury  are  required  to  find,  if  iheir 
verdict  is  for  the  plaintiff,  ''that  he  is  entitled  to  the  poesessioii 
of  the  property  described  in  the  complaint,  or  some  part  thereof, 
or  some  undivided  share  or  interest  in  either,  and  the  nature 
and  duration  of  his  estate  in  such  property,  part  thereof,  or  im- 
divided  share  or  interest  in  either,  as  the  case  may  be/*  and, 
if  for  the  defendant,  "that  the  plaintiff  is  not  entitled  to  the 
possession  of  the  property  described  in  ***  the  complaint,  or 
to  such  part  thereof  as  the  defendant  defends  for,  and  the 
estate  in  such  property  or  part  thereof,  or  license  or  right  to 
the  possession  of  either,  established  on  the  trial  by  the  defend- 
ant, if  any,  in  effect,  as  the  same  is  required  to  be  pleaded** :  B. 
ift  G.  Oomp.,  sec.  330.  The  judgment  "shall  be  conclusive  as 
to  the  estate  in  such  property  and  the  right  to  the  possession 
thereof,  so  far  as  the  same  is  hereby  determined,  upon  the  party 
against  whom  the  same  is  given,  and  against  all  persons  claim- 
ing from,  through,  or  under  such  party,  after  the  commence- 
ment of  such  action,  except  as  in  this  section  provided**:  B. 
A  G.  Comp.,  sec.  339.  It  is  thus  apparent  that  the  statute  con- 
templates that  the  title  to  land  may  be  tried  in  an  action  to 
recover  possession  thereof,  and  that,  so  far  as  the  same  is  tried 
and  determined,  the  judgment  therein  is  conclusive  upon  the 
party  against  whom  it  is  given :  Barrell  v.  Title  Guarantee  Co., 
27  Or.  77,  39  Pac.  992 ;  Moores  v.  Moores,  36  Or.  261,  69  Pac. 
827.  But  it  is  only  when  it  appears  from  the  judgment  that 
the  title  has  in  fact  been  tried  and  determined  that  it  can  have 
such  an  effect.  At  common  law,  the  judgment  in  an  action  to 
recover  real  property  was  not  conclusive  upon  the  parties,  nor 
is  it  conclusive  under  the  statute,  unless  it  is  within  the  terms 
thereof.  It  is  declared  in  express  terms  that  the  judgment 
is  conclusive  on  the  title  only  "so  far  as  the  same  is  therri)y 
determined,**  and  "that  only  is  deemed  to  have  been  determined 
by  a  former  judgment,  decree,  or  order  which  appears  upon  its 
iace  to  have  been  so  determined,  or  which  was  actually  and 
necessarily  included  therein  or  necessary  thereto**:  B.  &  0. 
Comp.,  sec.  748. 
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Now,  looking  at  the  verdict  and  judgment  in  tiie  former- 
action  brought  by  the  plaintiff  to  recover  possession  of  the 
property  now  in  controversy,  all  that  appears  to  have  been  de- 
termined thereby  is  that  the  jury  found  "for  the  defendants,'*' 
tiiat  the  complaint  was  dismissed,  and  costs  were  **•  awarded 
to  the  defendants.  There  is  no  finding  by  the  jury  nor  ad- 
judication by  the  court  concerning  the  title,  nor  was  it  neces- 
sarily included  in  the  judgment  rendered,  or  essential  thereto. 
There  were  two  issues  in  the  case — one  as  to  the  plaintifTfr 
title,  and  the  other  as  to  his  right  to  the  immediate  possession 
of  the  property  in  controversy.  A  finding  and  judgment  ad- 
verse to  him  on  either  issue  would  have  defeated  the  action; 
but  the  record  does  not  disclose  whether  the  judgment  was 
based  upon  the  one  or  the  other.  The  verdict  affords  no  in- 
formation on  the  subject.  It  contains  no  finding  as  to  the 
title  or  right  to  the  possession  of  the  property.  It  does  not 
conform  to  the  requirements  of  the  statute,  and  any  judgment 
that  might  have  been  entered  thereon  would  have  been  erroneous 
and  reversible  on  appeal :  Long  v.  Linn,  71  111.  152 ;  Pensacola 
Ice  Co.  V.  Perry,  120  U.  S.  318,  7  Sup.  Ct.  Hep.  676;  Oney  v. 
Clendenin,  28  W.  Va.  34.  If  the  jury  had  found  that  the 
plaintiff  was  not  entitled  to  the  possession  of  the  property,  and 
that  Mrs.  Bartlett  was  the  owner  in  fee  thereof  and  entitled  to 
the  possession  as  pleaded  in  tiie  answer,  a  judgment  entered 
tiiereon,  merely  dismissing  the  complaint  and  awarding  costs^ 
might  perhaps  have  been  construed  as  an  adjudication  of  the 
title,  and  therefore  a  bar  to  a  subsequent  action:  2  Black  on 
Judgments,  sec  703;  Amory  v.  Amory,  26  Wis.  152;  Granger 
V.  Singleton,  32  La.  Ann.  898.  So,  too,  a  judgment  rendered 
on  the  verdict  actually  returned,  determining  the  question  of 
title,  might  perhaps  have  been  sufiicient  on  a  collateral  attack; 
bnt^  when  neither  the  verdict  nor  the  judgment  contains  any 
finding  or  adjudication  on  such  issue,  it  is  not  perceived  on 
what  &eoTy  ilie  court  would  be  justified  under  our  statute  in 
holding  that  the  judgment  is  a  bar  to  the  present  actioiL 

2.  When  there  are  two  issues  in  a  case,  upon  either  of  which 
the  judgment  may  rest,  one  going  to  the  merits  and  the  other 
not,  its  disposition  will  generally  be  considered  ^^^  aa  resting 
upon  the  latter;  the  merits  remaining  unadjudicated,  unless 
the  judgment  appears  to  have  been  upon  the  merits:  21  Am. 
k  Bng.  Ency.  of  Law,  Ist  ed.,  265.  Now,  the  verdict  in  the 
former  aeium  was  simply  a  finding  in  favor  of  the  defendants. 
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and  the  judgment  merely  dismissed  the  complaint  and  taxed 
costs  and  disbursements  against  the  plaintiff.  Only  two  points 
were  thereby  determined:  1.  That  the  complaint  should  be  dis- 
missed^ no  grounds  thereof  being  stated;  and  2.  That  the  de- 
fendants should  have  judgment  for  their  costs.  Neither  of 
these  questions  necessarily  went  to  the  merits  of  the  title. 
Either  could  properly  rest  on  the  failure  of  the  plaintifF  to 
show  a  right  to  the  immediate  possession  of  the  property,  and, 
in  view  of  the  rule  stated,  it  will  be  so  considered. 

3.  A  judgment  dismissing  a  complaint 'in  an  action  at  law 
is  a  proceeding  unknown  to  the  statute,  and  does  not  necessarily 
determine  any  of  the  issues  involved.  Costs  are  but  an  incident 
to  the  judgment,  and  do  not  add  to  its  force  or  effect  A  bill 
or  suit  in  equity  may  be  '^dismissed,''  and  such  dismissal  is  an 
effectual  bar  to  a  subsequent  suit  for  the  same  cause,  unless 
given  without  prejudice:  B.  &  C.  Comp.,  sec.  412.  An  action 
at  law,  however,  is  disposed  of  either  by  a  judgment  in  favor  of 
the  plaintiff  or  defendant,  or  one  of  nonsuit.  If  the  former, 
tlie  cause  of  action  is  determined,  and  it  is  brought  to  an  end« 
If  the  latter,  only  the  pending  action  is  disposed  of,  and  an* 
other  may  be  brought  upon  the  same  cause :  Hughes  v.  Walker, 
14  Or.  481,  13  Pac.  450.  Since  neither  the  verdict  nor  the 
judgment  in  the  former  action  shows  that  the  title  to  the  prop- 
erty was  tried  and  determined,  the  judgment  can,  in  our  opin- 
ion, have  no  more  force  than  a  nonsuit,  and  is  not  a  bar  to  a 
subsequent  action  to  recover  possession  of  the  same  property: 
Pitch  V.  Cornell,  1  Saw.  ^'^  156,  Fed.  Cas.  No.  4834;  Hughes 
V.  Wheeler,  76  Cal.  230,  18  Pac.  386. 

4.  It  is  not  the  recovery  by  the  defendants  that  constitutes 
the  bar  or  estoppel,  but  tlie  decision  iipon  the  merits  of  the 
question  which  is  in  dispute  between  the  parties:  Dawley  v. 
Brown,  79  N.  Y.  390 ;  King  v.  Townsend,  66  Hun,  667,  20  N. 
Y.  Supp.  602;  same  case,  141  N.  Y.  358,  36  N.  E.  613. 

It  was  insisted  at  the  argument  that,  if  the  court  should  cox^ 
elude  that  the  court  below  was  in  error  in  holding  the  former 
judgment  a  bar,  the  cause  should  be  remanded,  with  directions 
to  enter  a  judgment  on  the  verdict  returned  on  the  first  trial 
of  the  present  action.  The  verdict  was  contrary  to  the  in- 
structions of  the  trial  court,  for  which  reason  it  was  set  aside 
and  a  new  trial  awarded;  and  we  do  not  think  ihat  we  would 
be  justified,  under  the  circumstances,  in  so  remanding  the  cause. 

The  judgment  will  be  reversed,  and  a  new  trial  ordered. 
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A  Judgment  in  ejectment  was  not  a  bar  to  anothgr  and  similar 
action  at  the  common  law,  but  this  role  has  been  changed  in  many 
states  by  statute:  Note  to  Gaperton  v,  Schmidt,  86  Am.  Dec.  208- 
211;  Sanford  v.  Herron,  161  Mo.  176,  61  S.  W.  839,  84  Am.  St. 
Bep.  703,  and  cases  cited  in  the  cross-reference  note  thereto. 
If  two  issues  are  raised  in  an  action,  which  are  both  distinctly 
paased  upon  and  adjudged,  the  judgment  will  be  conclusive  as  to  both; 
but  if  an  action  is  dismissed,  or  a  judgment  given  for  the  defendant, 
upon  a  preliminary  pointy  before  reaching  the  mwits,  it  seema  to 
be  no  bar  to  a  second  action:  See  the  monographic  note  to  Fahey  v. 
Esterley  Machine  Co.,  44  Am.  St.  Bep.  665. 


BEAVEE  LUMBER  COMPANY  v.  ECCLEa 

[48  Or.  400,  73  Pao.  201.] 

WASTE.^A  Mortgagee  Ordinarily  has  the  Bigbt  to  Bestrain 
the  commission  of  waste  if  it  impairs  his  security,  and  it  is  im* 
paired  by  acta  which  render  the  security  insufficient  for  the  satis- 
faction of  the  debt  or  of  doubtful  sufficiency,     (p.  760.) 

WASTE — ^BemoTal    of    Standing    Timber    from    Mortgaged 

Premisas. — ^Where  a  mortgage  is  given  of  timber  lands,  they  being  of 
little  or  no  value  after  its  removal,  the  mortgagor  is  guilty  of  waste 
If  he  removes  as  much  as  one-tenth  thereof  in  one  yssr,  and  will,  by 
injunction,  be  prevented  from  so  doing  until  the  debt  is  paid.  (p. 
T62.) 

WASTE,  Whan  Banden  Security  of  Doubtful  Suffldency. — 
Where  timber  land  purchased  for  forty-seven  thousand  Ave  hundred 
dollars  is  subject  to  a  lien  for  five  thousand  dollars,  and  to  a  mort- 
gage for  thirty  thousand  dollars,  an  injunction  against  the  cutting  off 
of  timber  by  the  mortgagor  of  one-tenth  per  year  may  properly  be 
awarded,  on  the  ground  that  it  will  render  the  security  of  doubtful 
sufficiency,     (p.  762.) 

WASTE,— Ifiortgagor  Acquires  Ho  Bight  to  Commit  by  Plaeing 

Improrements  on  Property,  nor  by  Oiling  a  Bond  of  Aidemnity. 

The  fact  that  the  owner  of  timber  lands,  who  has  mortgaged  them, 
subsequently  makes  large  outlays  to  remove  the  timber  and  man- 
ufacture it  into  lumber  does  not  give  him  any  right  to  remove  such 
timber,  if  thereby  the  security  will  be  rendered  of  doubtful  suffi- 
ciency, nor  to  compel  the  mortgagee  to  permit  such  removal  on  re- 
ceiving a  bond  to  pay  all  damages  which  may  result  to  him  therefrom, 
(p.  7e3.) 


Coovert  ft  Stapleton,  for  the  appellants. 
Fulton  Brothers,  for  the  respondent. 


WOLVERTON,  J.  This  is  an  appeal  by  William  Eccles 
and  others  from  a  decree  of  the  circuit  court  enjoining  them,  at 
the  instance  of  the  Beaver  Flume  and  Lumber  Company,  from 
cutting  and  removing  certain  timber,  until  a  mortgage  to  se- 
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cure  the  payment  of  thirty  thousand  dollars,  one-half  payable 
in  one  year  and  the  remainder  in  two  years  from  the  date 
thereof,  given  by  defendant  Eccles  to  plaintiff  April  8,  1902, 
is  fully  paid.  The  mortgage  covers  eighteen  hundred  acres  of 
timbered  land,  and  also  the  timber  upon  about  four  hundred 
acres  additional,  together  with  certain  fluming  privileges  and 
rights  of  way,  and  is  subject  to  a  mortgage  to  the  board  of 
school  land  commissioners  to  secure  a  loan  of  five  thousand 
dollars.  The  chief  or  principal  value  of  the  land  thus  en- 
cumbered consists  in  the  standing  timber  thereon,  denuded  of 
which  the  land  itself  would  be  practically  worthless.  Subse- 
quent to  the  execution  of  the  mortgage,  the  defendant  Eccles 
placed  valuable  improvements  upon  the  land,  at  a  large  ex- 
pense to  himself,  for  the  purpose  of  cutting  and  manufacturing 
the  timber  into  lumber,  shingles,  and  piling,  and  was  actively 
engaged  in  the  business  when  this  suit  was  begun  and  a  tem- 
porary injunction  granted.  The  value  of  the  timber  is  variously 
estimated,  ranging  from  twenty-five  thousand  dollars  to  one 
hundred  thousand  dollars.  The  defendants  make  no  denial  of 
their  purpose  to  continue  cutting  and  removing  the  timber,  but 
say  that  it  would  take  ten  years  to  remove  the  whole  thereof, 
and  that  not  more  than  one-tenth  of  it  will  be  taken  by  them 
prior  to  the  maturity  of  the  debt,  and  that  plaintifPs  security 
will  not  be  materially  impaired  thereby;  and^  further,  the  de- 
fendant Eccles  proffers  to  give  to  the  plaintiff  such  a  bond  as  the 
court  may  require  and  approve,  conditioned  that  he  will  pay 
all  such  indebtedness  at  maturity,  or  that  he  will  pay  to  plaintiff 
any  damages  that  it  may  suffer  by  reason  of  ronoving  any  such 
timber,  and  thereby  reducing  the  value  of  its  security. 

^^  The  questions  involved  are  (1)  whether  plaintiff  has 
shown  a  right  to  the  relief  souglit,  and,  if  so,  (2)  whether  the 
defendants  are  entitled  to  stay  the  injunction  by  executing  the 
proffered  bond. 

1.  Ordinarily,  a  mortgagee  has  the  right  to  restrain  the  com- 
mission of  waste,  where  it  tends  to  Ihe  impairment  of  his  se* 
curity.  An  action  at  law  for  trespass,  if  one  lies,  is  not  a  cer- 
tain nor  always  an  adequate  remedy  in  such  cases,  and  it  is 
therefore,  as  a  general  rule,  unnecessary  to  allege  insolvency  of 
the  mortgagor,  or  that  the  injury  threatened  is  literally  irrepaiw 
able:  1  Jones  on  Mortgages,  2d  ed.,  sec.  684;  1  High  on  In- 
junctions, 2d  ed.,  sec.  693 ;  Vanderslice  v.  Knapp,  20  Kan.  647. 
Such  acts  as  will  render  the  security  insufficient  for  the  satis* 
faction  of  the  debt,  or  of  doubtful  sufficiency,  constitute,  ac- 
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oording  to  fhe  consensus  of  authority^  an  impairment  of  the 
secnrity,  through  the  commission  of  waste.  Such  is  the  conclu- 
sion reached  by  Mr.  Justice  Dickinson  in  Moriarty  v.  Ashworth, 
43  Minn.  1,  19  Am.  St.  Bep.  203,  44  N.  W.  531 ;  citing  many 
text-writers  and  adjudicated  cases.  Among  them,  see  refer- 
ences above,  and  King  v.  Smith,  2  Hare,  239,  244;  Coker  v. 
Whitlodc,  64  Ala.  180 ;  Buckout  v.  Swift,  27  Cal.  433,  87  Am. 
Dec.  90;  Harris  v.  Bannon,  78  Ky.  668.  See,  also.  State  r. 
Northern  Cent.  By.  Co.,  18  Md.  193.  But,  in  the  application 
of  the  rule,  he  says:  ''We  think  that  the  mortgagee  is  entitled 
to  be  protected  from  acts  of  waste  which  would  so  far  impair  the 
▼alue  of  the  property  as  to  render  the  security  of  doubtful  suffi- 
ciency. '•^^  He  is  entitled  to  have  the  mortgaged  property  pre- 
served as  sufficient  security  for  the  payment  of  his  debt,  and  it 
is  not  enough  that  its  value  may  be  barely  equal  to  the  debt. 
That  would  not  ordinarily  be  deemed  sufficient  as  security  to 
one  whose  purpose  is  to  secure  payment,  and  not  to  become 
a  purchaser  of  the  property  at  its  market  value.  And  not  only 
must  it  be  considered  that  the  mortgage  is  held  to  secure  pay- 
ment of  the  debt,  and  not  for  the  purpose  of  converting  the 
mortgagee  into  a  purchaser,  but  that,  if  the  debt  is  not  yet  ma- 
ture, it  is  to  be  considered  whether,  during  the  time  which  may 
elapse  before  maturity,  the  present  value  of  the  property  may 
not  become  depreciated  from  causes  not  now  known.''  The 
rule  is  applicable  where  realty  is  mortgaged  in  the  usual  way, 
and  constitutes  the  embodiment  of  the  security.  The  mort- 
gagor may  do  many  things  as  the  owner  of  such  an  estate,  and 
use  it  in  the  ordinary  way,  without  in  any  wise  affecting  the 
mortgage  contract,  and,  unless  the  waste  goes  to  the  impair- 
ment of  the  estate  itself  to  such  an  extent  as  to  render  the 
security  of  doubtful  sufficiency,  regarded  in  the  light  of  busi- 
ness principles,  there  can  be  no  restraint.  The  present,  how- 
ever, is  not  the  usual  case.  The  growing  timber,  and  not  the 
really  as  such,  except  as  the  timber  may  be  regarded  as  realty, 
is  the  very  substance  of  Ihe  security,  and  was  so  considered 
from  tile  inception  of  the  contractual  relations.  Its  severance 
and  removal,  therefore,  is  as  much  a  taking  of  the  substance  as 
if  lumber  had  been  mortgaged  and  it  was  sought  to  dispose  of  a 
portion  of  it  contrary  to  the  condifions  of  the  hypothecation. 
While  the  cutting  of  firewood  and  the  severance  of  other  parts 
of  realty,  in  its  usual  acceptation,  as  are  incident  to  the  use, 
occupation,  and  improvement  of  land,  in  the  ordinary  manner 
and  for  the  purposes  for  which  it  is  ordinarily  used,  are  not 
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Accounted  an  invasion  of  the  mortgagee's  right  or  estate  (2 
Tiflfany  on  Modem  Law  of  Beal  Property,  sec.  524),  ^^**  yet  it 
seems  almost  self-evident  that  a  direct  withdrawal  or  dislodg- 
ment  of  one-tenth  of  the  very  property  hypothecated  would 
amount  to  a  material  and  vitel  deterioration  of  the  security  con* 
tracted  for,  and,  not  only  this,  but  would  be  a  direct  impairment 
of  the  contract  itself,  and  it  would  be  inequiteble  and  unjust  to 
permit  it. 

2.  The  question  as  to  whether  it  would  render  the  security 
of  doubtful  sufficiency  is  hardly  in  the  case.  But,  if  it  were, 
the  facts  are  such  as  would  warrant  the  injunction  at  any  rate. 
Eccles  bought  the  property  for  forty-seven  thousand  five  hun- 
dred dollars,  paid  twelve  thousand  five  hundred  dollars  down, 
and  it  is  encumbered  for  the  balance,  the  plaintiff's  mortgage 
being  subordinate  to  one  to  the  board  of  school  land  commis- 
sioners for  five  thousand  dollars;  so  that,  in  business  estima- 
tion, the  value  of  the  securily  may  not  be  considered  dispropor- 
tionate to  the  amount  of  the  mortgage.  True,  the  mortgagor 
has  placed  large  improvements  thereon,  and  it  is  probable  that 
timber  has  advanced  in  value.  But  without  the  timber  the 
improvemente  would  be  of  little  value ;  besides,  the  price  of  tim- 
ber is  fluctuating  in  the  market,  and  it  cannot  be  said  with 
certainly  that  ite  value  will  even  be  as  great  when  the  debt  be- 
comes due  as  it  was  when  the  mortgage  was  executed;  henoe 
the  contention  of  appellante  is  without  merit,  and  the  injunc- 
tion was,  therefore,  in  our  opinion,  properly  granted. 

3.  Should  the  defendant  Eccles  be  allowed  to  execute  a  bond 
for  the  payment  of  the  debt,  or  for  such  damages  as  the  plain- 
tiff may  suffer  by  reason  of  the  removal  of  the  timber,  and 
thereby  avoid  the  injunction  process?  If  permitted  to  do  so, 
it  would,  it  must  be  conceded,  amount  to  the  virtual  substitu- 
tion of  one  security  for  another,  and  that,  not  only  without  the 
consent,  but  against  the  protests  of  the  mori^gee.  The  con- 
ditions must  certainly  be  unusual  that  would  warrant  a  court 
of  equily  in  adopting  such  a  procedure.  A  case  is  dted  where 
the  security  consisted  of  pine  woodland  which  had  been  burned 
over,  *^*  and  it  became  necessary  to  cut  the  wood  off  in  order 
to  preserve  it  and  to  permit  a  new  growth  to  take  its  place, 
and  the  court  allowed  the  cutting  to  proceed  upon  the  defend- 
ant's furnishing  security  equal  to  the  value  of  the  wood,  to  be 
fixed  by  a  referee:  Bride  v.  Getsinger,  5  N.  J.  Eq-  391.  Other 
cases  are  cited  where  pending  a  dispute  as  to  the  title  or  right 
to  the  possession  of  realty  courts  have  permitted  security  to  be 
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giyea  to  cover  any  damages  sustained  by  the  removal  of  the 
timber  in  the  meanwhile,  where  extensive  preparations  had  been 
made  for  the  purpose,  and  a  present  delay  would  result  in  great 
loss  to  the  investors:  Wood  v.  Braxton  (C.  C.)>  54  Fed.  1005; 
Boper  Lum.  Co.  v.  Wallace,  93  N.  C.  22;  Commissioners  of 
Burke  County  v.  Catawba  Lumber  Co.,  114  N.  C.  606,  19 
S.  E.  636.  The  applicability  of  these  cases  is  not  apparent 
here.  Whatever  outlay  the  defendant  Eccles  made  was  for  the 
purpose  of  invading  the  very  substance  of  the  estate  or  property 
which  he  expressly  pledged  as  security  for  the  payment  of  his 
debt.  Now,  the  mere  fact  that  the  expenditure  was  incurred, 
and  men  employed  to  remove  the  timber  and  manufacture  it 
into  lumber  and  other  commodities  to  be  disposed  of  in  the 
market,  can  afford  no  sufficient  reason  why  a  court  of  equity 
sliould  interpose  to  change  the  basis  of  the  security  in  order 
to  permit  the  further  prosecution  of  the  enterprise.  The  enter- 
prise was  inaugurated  in  subordination  to  the  contractual  rights 
cf  the  plaintiff,  and,  unless  some  peculiar  change  in  the  condi- 
tions over  which  the  parties  had  no  control  should  require 
special  interference  to  protect  them,  or  either  of  them,  from 
loss  or  damage,  there  can  be  no  interposition  to  relieve  against 
a  contract  legally  made  and  fairly  entered  into.  The  decree  of 
the  circuit  court  should  be  affirmed^  and  such  will  be  the  order 
of  this  court 


Thai  OuiHno  Down  Tren  may  amount  to  waste,  see  Learned  t. 
Ogden,  80  Miss.  769,  92  Am.  St.  Bep.  621,  82  South.  278.  As  to  the 
right  of  a  mortgagee  to  an  injunetion  against  the  eommission  of 
waste,  see  the  monographicf  note  to  Webber  y.  Bamsey,  43  Am.  St. 
Bep.  432-484.  And  as  to  the  effect  of  waste  by  a  mortgagee  in 
possession,  see  McMiehael  ▼.  Webster,  57  N.  J.  Eq.  295,  78  Am.  St 
Bep.  630,  41  AtL  714;  Whiting  v.  Adams,  66  Yt.  679,  44  Am.  St.  Bep. 
876,  80  AtL  88. 


764  AMBiaoAN  State  Bspobts^  Vou  99.  [Qregaiiy 


WAITE  V.  GEUBBE. 

[48  Or.  406,  73  Pae.  206.] 

GIFTS. — There  are  Two  Essentials  to  a  Valid  GHfi— tbe  intent 
on.  ihe  part  of  the  donor  to  bestow  on  the  donee  the  thing  given,  and 
a  delivery  accompanied  by  an  acceptance  of  the  gift  on  the  part  of 

the  donee,  express  or  implied,     (p.  7  07.) 

GIFT  of  Hidden  or  Buried  Money,  when  Oomplete. — If  one 
who  has  hidden  his  money  by  burying  it  in  different  places,  being 
seriously  ill  and  in  the  belief  that  his  illness  will  terminate  fatally, 
goes  with  his  daughter  to  the  immediate  vicinity  of  the  hiding  places, 
and  points  them  out,  and  there  tells  her  that  he  gives  her  ail  such 
DM>ney,  but  advises  her  to  leave  it  where  it  is  unless  he  should  sell 
the  place,  stipulating  that  if  he  should  get  well  and  want  some  of 
the  money,  she  would  let  him  have  it,  the  gift  from  him  to  her  is 
complete  and  is  not  rendered  inoperative  by  this  stipulation,  nor 
by  her  leaving  the  money  in  its  hiding  plaees  until  long  after  hia 
death,     (p.  76/.) 

GIFTS,  Delivery  Necessary  to. — A  delivery  to  support  a  gift 
need  not  be  manaal  or  by  actual  tradition  from  hand  to  hand.  It 
may  be  constructive  or  symbolical,  but  must  be,  as  a  general  rule, 
as  complete  and  perfect  as  the  nature  of  the  property  and  the  at- 
tendant circumstances  and  conditions  will   permit,     (p.   768.) 

GIFT,  Evidence  of  as  Between  Parent  and  Child. — A  delivery 
by  a  father  to  his  child  in  pursuance  of  an  intended  gift  may  be 
established  by  less  positive  and  unequivocal  proof  than  is  required 
where  the  fact  is  at  issue  between  strangers,     (p^  769.) 

GIFT,  Delivery  of  Hidden  Money,  when  Sufficient.— If  a 
father,  barely  able  to  walk,  goes  with  his  daughter  to  his  t^arden. 
where  he  has  hiden  money  in  different  plac^,  and  points  them  out  and 
describes  them  to  her,  and  teUa  her  that  he  g^vesher  sueh  money,  bat 
advises  her  to  leave  it  remain  hidden  where  it  is,  unless  he  sells  the 
place,  and  stipulates  that  she  will  give  him  some  of  the  money  if  he 
gets  well,  and  needs  it,  the  delivery  is  as  complete  aa  the  cirenm- 
stances  permit,  and  is  sufficient  to  support  the  gift,  though  she  does 
not  remove  any  of  the  money  until  after  his  death,     (pp.  769,  770.) 

E8TATBS  OF  DBCBDBKTS;  OlalniB  AgainBi,  'Wbzt  are  not. — 
One  claiming  the  ownership  of  moneys  under  a  gift  ie  her  by  her 
father,  since  deceased,  cannot  be  regarded  as  presenting  or  having  a 
claim  against  his  estate  within  the  meaning  of  the  statutes  of  the 
btate  requiring  satisfactory  evidence  other  than  the  testimony  of 
the  claimant  to  establish  the  claim,     (p.  770.) 

George  M.  Brown,    J.  C.  PuUerton     and   Dolph,   Mallory, 
Simon  &  Gearin,  for  the  appellant. 

F.  W.  Benson  and  Oliver  P.  Coshow,  for  the  respondent. 

.  ^^  WOLVERTON,  J.  This  ifl  an  action  by  P.  B.  Waite, 
as  executor  of  the  estate  of  Fendal  Sutherlin,  deceased,  against 
Kate  Grubbe  and  her  husband  to  recover  possession  of  seven 
thoufland  eight  hundred  and  eighty-five  dollars  in  gold  coijiy 
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alleged  to  be  the  property  of  the  estate  of  Fendal  Sutherlin,  de- 
ceased. The  defeadant  Kate  Orubbe  claims  to  be  the  owner  of 
the  money,  and  to  have  acquired  it  by  gift  from  the  deceased. 
At  the  trial,  all  the  evidence  having  been  submitted,  the  circuit 
court,  upon  motion  of  the  plaintiff,  directed  the  jury  to  return 
a  verdict  in  hia  behalf  for  the  entire  sum,  and,  judgment  hav- 
ing been  rendered  accordingly,  the  defendants  appeal. 

^^  Fendal  Sutherlin  died  testate  August  29,  1901,  leaving 
an  estate  of  the  probable  value  of  two  hundred  thousand  dollars. 
The  defendants  are  his  daughter  and  her  husband.  Mrs. 
Grubbe  testified,  in  subistance,  that  she  was  with  her  father  one 
week  in  May,  during  his  last  illness,  and  from  the  last  of  June 
or  first  of  July  jto  the  day  of  his  death,  and  attended  upon 
him  constantly;  that  he  told  her  several  times  he  intended  to 
give  her  some  money,  as  he  had  not  done  as  much  for  her  as 
for  the  other  girls — had  never  sent  her  to  school,  or  educated 
her,  or  given  her  any  money;  that  late  one  night  he  observed 
that  there  was  a  swelling  in  his  legs,  and  became  apprehensive 
that  it  was  going  to  his  heart,  and  said  to  her:  ''I  have  ten 
thousand  dollars  buried  on  this  place,  and  I  want  to  give  it  to 
you.  I  am  going  to  give  it  to  you,  and  in  the  morning  I  will 
show  you  where  it  is  buried'';  and  she  continued  in  language 
following:  ^So  in  the  morning  he  said  for  me  to  get  a  little 
bucket,  and  go  to  the  garden,  'and  I  will  come  to  the  garden. 
I  can  take  a  little  bucket  along,  and  get  some  beans,  and  the 
rest  will  not  suspicion  what  we  are  going  for.'  So  I  got  a 
bucket  and  we  went  to  the  garden  and  I  saw  that  he  could  not 
walk  very  far,  so  as  we  passed  the  smokehouse  there  was  a  box 
there,  so  I  picked  up  the  box  and  carried  it  along  for  him  to 
sit  on,  and  when  we  got  a  little  ways  he  began  to  fall.  So  I 
got  hold  of  him,  and  placed  him  on  the  box,  and  he  sat  there, 
and  he  pointed  the  place  out  to  me  and  he  said:  1  give  this 
money  to  you.  It  is  yours.  But  if  I  should  get  well,  and  want 
some  of  it,  would  you  let  me  have  itP  And  I  said:  'Yes, 
papa;  if  you  get  well  you  can  have  all  of  it.  I  will  give  it  back 
to  you  if  you  get  well/  He  went  then  and  pointed  out  the 
places  there. '  He  said.  Ton  know  that  old  chicken-house  down 
there  in  the  hog  lot,'  and  I  said  Tes,'  and  he  said,  *I  buried 
about  two  thousand  dollars  there.'  He  said:  'I  dug  *^  up 
one  thousand  dollars.  I  had  the  boys  scrape  the  dirt  away 
from  the  top  of  it,  and  haul  it  on  the  garden.  They  thought 
I  was  putting  it  on  the  garden,  but  I  was  having  them  take  it 
«way  80  I  could  get  the  money.    Now,'  he  said^  'in  the  old 
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chicken-house  across  the  creek,  I  buried  two  thousand  dollars 
there.     In  some  places  there  may  be  more,  and  in  some  places 
there  may  be  less;  but  the  next  place,  now/  he  said,  'is  the 
smokehouse.    I  buried  two  thousand  dollars  there,  but  I  have 
strong  suspicions  someone  found  part  of  it.*    Then  he  said :  The 
next  place  is  the  water-closet    I  buried  two  thousand  dollars  in 
there.*   And  he  said :  'You  know  the  garden,  there.    You  see  that 
Eed  June  tree  in  the  corner  of  the  garden  ?*    And  I  said  'Yes/ 
And  he  said:  'The  second  post  this  side  of  that  tree  is  a  tile 
ditch  goes   through   there,  and   out  this   way   there  is  a  tile 
ditch    goes    through    there*;    and    he    says,    'I    buried    two 
thousand   dollars  there;   one  thousand   dollars  on  each  side 
of  the  ditch.*  •  ...  He  said  it  was  mine;  he  gave  it  to  me; 
he  wanted  me  to  hare  it.  .  •  •  •  He  talked  with  me  about  it 
several  times  during  his  sickness.     The  next  time,  I  think,  that 
he  mentioned  it  was  when  Mr.  Waite  and  his  wife  came  back 
over  there,  and  he  said  not  to  tell  anyone  about  this  money.'* 
The  witness  further  testified  that  her  father  told  her  to  leave 
the  money  where  it  was  unless   he  should  rent   the  place,  in 
which  event  she  should  get  what  was  in  immediate  danger  of 
being  found,  but  he  said  to  leave  the  other  where  it  was  for 
safekeeping  and  get  it  as  she  needed  it;  and  that  she  left  the 
money  there  on  the  premises  on  the  advice  of  her  father.  Benton 
Myers  testified   that  Sutherlin  some   time  in  July,   about  six 
weeks  prior  to  his  death  told  him  that  Elate,  who  was  present 
at  the  time,  was  a  noble  woman;  that  he  had  not  provided  for 
her  as  well  as  he  had  for  the  other  girls,  and  that  he  intended 
to  pay  her  for  staying  with  him — ^to  give  her  something  before 
he  died ;  that  he  was  so  bad  off  after  that  he  did  not  talk  about 
the   matter,    but  that   at   one  time   prior  he   said  he    ex- 
pected to  make  Kate  a  *^  present  of  enough  money  before  he 
died  to  make  her  even  with  the  other  girls.    It  was  further 
sliown  that  about  the  time  of  the  transaction  Sutherlin  was  verv 
feeble,  and  was  soon  confined  to  his  bed,  from  which  he  was 
never  able  to  arise.     Mrs.  6rubT)e  did  not  possess  herself  of  the 
money,  or  any  part  of  it  until  some  nine  or  ten  months  after 
the  death  of  her  father,  when  she  and  her  husband  and  son 
found  money  at  every  locality  pointed  out  to  her  as  a  place  of 
concealment.    This  evidence  was  practically  undisputed,  and 
the  question  arises,  Was  it  sufficient  to  carry  the  case  to  the 
jury?    And  that  depends  upon  its  sufficiency  to  support  a  gift. 
1.     The  gift,  if  consummated,  was  manifestly  made  in  the 
apprehension  of  death  from  an  impending  mortal  affliction. 
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Two  things  are  essential  to  a  valid  gift — the  intent  on  the  part 
of  the  donor  to  bestow  the  thing  to  be  given  upon  the  donee  or 
object  of  his  bounty,  and  a  delivery,  coupled  with  an  acceptance 
on  the  part  of  the  donee,  express  or  implied.  From  the  testi* 
inony  of  Mrs.  Grubbe  there  can  be  no  cavil  touching  the 
intent  of  her  father  to  give  her  the  money  secreted  at  the  dif- 
ferent places  disclosed  and  pointed  out  to  her.  His  declarations 
were  positive,  signifying  unmistakably  a  present  gift  or  be- 
stowal of  the  money  upon  her.  His  words  were,  "I  give  this 
money  to  you;  it  is  yours,''  and  other  expressions  of  like  import, 
indicating  a  purpose  to  bestow  the  money  presently  and  un- 
conditionally. True,  he  said  to  her  in  the  same  connection, 
while  pointing  out  the  places  of  deposit,  "If  I  should  get  well, 
and  want  some  of  it,  would  vou  let  me  have  it?''  and  she  re- 
plied,  "Yes,  papa ;  if  you  get  well  you  can  have  all  of  it.  I  will 
give  it  back  to  you  if  you  get  welL''  But  this  only  emphasizes 
the  purpose  to  give  presently  and  effectually,  as  he  made  him- 
self dependent  upon  her  favor  to  let  him  have  some  money  if 
be  should  get  well,  and  be  in  need  of  it.  He  was  manifestly 
laboring  ^*^  under  the  solemn  conviction  that  he  would  never 
recover  from  his  impending  malady,  and  that  he  was  making 
an  absolute  and  final  disposition  of  the  money,  and  that  in  all 
human  probability  he  would  never  be  in  want  of  any  .of  it. 

2.  The  intention  to  give  being  manifest  (and  this  is  tacitly 
conceded),  the  real  controversy  is  whether  there  was  a  delivery 
of  the  money  by  the  father  to  the  daughter  sufficient  to  meet 
the  requirements  of  the  law,  and  thereby  to  make  the  gift 
cffectufiJ.  We  held  in  Liebe  v.  Battmann,  33  Or.  241,  72  Am. 
St.  Rep.  705,  54  Pac.  179,  that,  to  constitute  a  delivery,  "there 
must  be  a  parting  with  the  dominion  over  the  subject  matter 
of  the  pretended  gift,  with  a  present  design  that  the  title  shall 
pass  out  of  the  donor  and  to  the  donee,  and  this  so  fully  and 
completely,  to  all  intents  and  purposes,  that,  if  the  donor  again 
resumes  control  over  it  without  the  consent  of  the  donee,  he 
becomes  a  trespasser,  for  which  he  incurs  a  liability  over  to  the 
donee,  except  after  revocation  of  a  gift  causa  mortis."  From 
the  viewpoint  of  the  donee,  the  principle  is  stated  by  Harper, 
C,  in  Blake  v.  Jones,  Bail.  Eq.  141,  21  Am.  Dec.  630,  534,  as 
follows:  "Tliat  seems  to  be  regarded  as  a  sufficient  delivery 
which  would  authorize  the  donee  to  take  possession  without  com- 
mitting a  trespass.^' 

It  is  not  necessary  that  there  be  a  manual  delivery,  or  an 
Bctnal  tradition  from  hand  to  hand.    The  delivery  may  be  con- 
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stmctire  or  symbolical,  but  the  general  rule  is  that  it  must  be 
AF  perfect  and  complete  as  the  nature  of  the  property  and  ttie 
attendant  circumstances  and  conditions  will  permit:  14  Am, 
&  Eng.  Ency.  of  Law,  2d  ed.,  1058;  Hillebrant  v.  Brewer, 
6  Tex.  46,  56  Am.  Dec.  757.  Says  Harkor,  P.  J.,  in 
People  V.  Benson,  99  HI.  App.  326,  327 :  '^An  unequivocal  dec- 
laration of  gift,  accompanied  by  a  delivery  of  the  only  means 
by  which  possession  of  the  article  given  can  be  obtained,  is  suffi- 
cient.^' The  subject  ^^^  of  the  gift  in  that  case  consisted  of 
some  notes  that  at  the  time  were  locked  up  in  a  safe  in  a  shop 
where  the  donor  had  transacted  business  before  being  stricken 
with  his  last  illness.  Coupled  with  the  situation  of  the  notes  was 
the  declaration  that  he  had  given  them  to  his  wife  in  lieu  of 
a  certain  policy  of  life  insurance,  and  it  was  held  sufSdent  to 
support  the  gift.  In  the  language  of  Mr.  Justice  Buggies : 
^^The  thing  given  must  be  put  into  the  hands  of  the  donee,  or 
placed  within  his  power  by  delivery  of  the  means  of  obtaining  it'^ : 
Harris  v.  Clark,  3  N.  Y.  93, 113,  51  Am,  Dec  352.  Or,  as 
said  by  Mr.  Justice  Leonard,  with  more  elaboration:  ''It  is 
sential  to  a  valid  gift  by  parol  that  there  should  be  an  actual 
or  symbolical  delivery.  The  title  does  not  pass  unless  poeses- 
sion,  or  the  means  of  obtaining  it,  are  conferred  by  the  donor 
and  accepted  by  the  donee.  The  situation,  relation  and  circum- 
stances of  the  parties  and  of  the  subject  of  the  gift  may  be 
taken  into  consideration  in  determining  the  intent  to  give  and 
the  fact  as  to  delivery.  A  total  exclusion  of  the  power  or  means 
of  resuming  possession  by  the  donor  is  not  necessary" :  Cooper 
V.  Burr,  45  Baxb.  9.  In  that  case  the  donor  who  was  confined 
to  her  bed,  delivered  the  keys  of  a  bureau  and  some  trunks 
kept  in  her  room,  with  an  unequivocal  declaration  that  she  gave 
to  the  donee  all  her  property,  and  it  was  held  to  constitute  a 
completed  gift  of  the  gold  and  silver  coins  and  jewelry  contained 
in  ihe  bureau  and  trunks.  These  principles  and  declarations 
of  the  law  touching  the  manner  of  delivery  essential  to  a  com- 
pleted and  effectual  gift  have  been  many  times  applied:  Gould- 
ing  V.  Horbury,  85  Me.  227,  35  Am.  St  Eep.  357,  27  AtL  127 ; 
Devol  V.  Dye,  123  Ind.  321,  24  N.  E.  246 ;  Thomas  v.  Lewis,  89 
Va.  1,  37  Am.  St.  Rep.  848, 15  S.  E.  889 ;  Orover  v.  Grover,  24 
Pick.  261,  35  Am.  Dec.  819 ;  Coleman  v.  Parker,  114  Mass.  30 ; 
B  agemann  v.  Hagemann,  90  111.  App.  251 ;  Stephenson's  *** 
Administrator  v.  King,  81  Ky.  425,  50  Am.  Eep.  173;  Gammon 
Theolog.  Sem.  v.  Bobbins,  128  Ind.  85,  27  N.  E.  341 ;  Fletcher 
V.  Fletcher,  66  Vt.  326;  Boas  v.  Draper,  66  Vt.  404,  45 
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Bep.  624.    Where  the  intent  to  bestow  is  obviouB  and  clear, 
«nd  the  language  and  deportment  of  the  donor  indicate  a  bdief 
irpon  his  part  that  he  has  dxme  aU  that  is  necessary  to  accom- 
piish  his  pnrpose,  they  come  to  the  aid  of  the  act  of  delivery, 
if  slight  and  ambigaons,  but  not  to  dispense  with  it  as  an  es- 
sential element  of  a  valid  gift:  Thornton  on  Gifts,  sec.  148. 
And  a  delivery  by  a  father  to  a  child  in  pnrsoance  of  an  in- 
tended gift  may  be  established  by  less  positive  and  unequivocal 
proof  than  is  required  where  the  fact  is  at  issue  between  stran- 
gers: Sehwindt  v.  Schwindt,  61  Kan.  377,  !r9  Pac.  647;  Love 
T.  Francis,  63  Mich.  ISl,  6  Am.  St.  Rep.  290,  29  N.  W.  843. 
Aided  by  these  authorities  and  the  principles  and  rules  of 
law  which  they  announce,  we  will  determine  whether  the  fact 
of  delivery  may  be  reasonably  deduced  from  the  facts  in  e^- 
denoe.    There  was  not  a  manual  delivery  or  an  actual  transfer 
of  the  money  from  the  hand  of  the  father  to  the  hand  of  the 
daughter.    If  there  was  a  delivery  at  all,  it  was  constructive. 
Tbe  manual  possession  was  not  in  the  father  at  the  time,  al- 
though he  had  it  constructively,  the  money  being  deposited  upon 
the  premises  then  in  his  possession  and  under  hia  control    The 
plaoes  of  deposit  were  known  to  him  only,  and  the  secret  was 
bis  protection  from  plunder.    Being  barely  able  to  walk  to  the 
garden,  a  place  apart  from  all  other  persons,  he  there  im- 
parted to  his  dau^ter  the  information  as  to  the  whereabouts 
«f  the  money  by  pointing  out  to  her  deftnitdy  and  particularly 
the  several  localities  in  which  it  wns  concealed,  with  a  positive 
and  unequivocal  declaration  that  he  gave  it  to  her  and  that  it 
was  hers,  cautioninig  her  not  to  let  anyone  else  know  where  it 
was,  and  advising  her  at  the  ^*  same  time  to  leave  it  there 
until  the  place  was  rented  or  until  she  needed  it.    The  delivery 
was  as  complete  as  the  circumstances  of  the  case  would  permit. 
He  was  physically  unable  to  disinter  the  coins,  and  it  was  not 
advisable  for  the  daughter  to  attempt  to  do  so,  as  it  might  ha.ve 
led  to  a  discovery  of  the  deposita  by  others,  and  this  he  evi- 
dently deemed  unnecessary  for  a  full  accomplishment  of  his 
undoubted  pxErpose  of  -bestowing  the  money  upon  his  daughter. 
The  taking  of  the  money  subsequently  by  her  would  not  have 
been  attended  with  the  commission  of  a  trespass,  and  the  gift 
would  assuredly  have  been  complete  if  she  had  taken  mi^Tiiiftl 
possession  thereof  during  his  lifetime.    Was  the  delay  in  this 
respect  a  fatal  oversight  on  her  part?    She  accepted  the  money 
when  he  made  his  declarations  of  the  gift  to  her,  and  it  was  so 
understood  between  them.     It  seems  to  us,  therefore,  that  the 
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delivery  was  as  perfect  and  complete  as  the  nature  of  the  prop- 
erty^ the  situation  of  the  parties^  and  the  circumstances  of  the 
case  would  permit.  By  imparting  to  the  daughter  the  infor- 
mation as  to  the  location  of  the  deposits  by  specifically  pointing 
them  out  to  her^  he^  in  effect^  gave  her  the  key  to  his  safety 
vault — employing  the  very  apt  figure  of  speech  of  one  of  the 
counsel  for  appellants — whereby  she  was  eaiabled  to  unlock  it> 
and  take  the  deposits  therefrom.  The  vault  was  not  in  his  im- 
mediate presence,  nor  could  he  safely  or  by  reason  of  hit 
physical  infirmity,  go  to  it,  so  that  he  could  reach  in  and  taka 
the  money  and  hand  it  to  her^  nor  was  it  convenient  or  pru- 
dent for  her  to  take  it  from  out  the  vault  at  once,  or  prior  to 
his  decease,  so  that  it  remained  there  without  mol^tation  until 
removed  as  shown  by  the  testimony,  each  of  the  parties  believ- 
ing without  doubt  that  the  gift  was  a  thing  fully  accomplished. 
This,  to  our  minds,  was  a  good  delivery,  constructive  though 
it  was,  and  the  property  in  the  money  passed  to  the  daughter 
at  the  time,  and  henceforth  it  was  her  right  ^^  to  take  it,  and 
do  as  she  liked  with  it.  The  case  should,  therefore,  have  gone 
to  the  jury  for  them  to  determine  as  to  the  credibility  and 
weight  of  the  testimony  adduced  by  the  parties  to  estebliah 
their  respective  contentions.  The  case  of  Idebe  v.  Battmann^ 
33  Or.  241,  72  Am.  St.  Eep.  706,  54  Pac.  179,  in  no  wise  con- 
filets  with  these  views. 

3.  Nor  can  the  defendants'  claim  of  ownership  of  the  money 
be  regarded  as  a  claim  against  an  estate  of  a  deceased  person, 
within  the  meaning  of  section  1161,  B.  &  C.  Gomp.,  requiring 
satisfactory  evidence  other  than  the  testimony  of  the  claimant 
to  establidi  it  Beversed,  and  remanded  for  such  other  pro- 
ceedings as  may  seem  proper,  and  not  inconsistent  with  thia 
opinion. 


To  CoMtitute  a  Gift,  there  muBt  be  an  intention  to  give,  and  % 
delivery,  actual  or  cx>nBtruetive|  of  the  thing  given:  Pullen  v.  Placer 
County  Bank,  138  Cal.  169,  94  Am.  St.  Bep.  19,  71  Pae.  83;  Getchell 
V.  Biddeford  Sav.  Bank,  94  Me.  452,  80  Am.  St.  Bep.  408,  47  AtL 
895;  Liebe  v.  Battman,  33  Or.  241,  72  Am.  St.  Rep.  705,  54  Pae.  179  f 
Gannon  v.  McGuire,  160  N.  T.  476,  73  Anu  St.  Bep.  694,  55  N.  E.  7; 
Holmes  v.  McDonald,  119  Mich.  563,  75  Am.  St.  Bep.  430,  78  N.  W. 
647.  Actual  manual  delivery,  however,  is  not  neeesary  in  all  cases; 
but  where  the  circumstances  do  not  admit  of  other  delivery,  it 
may  be  symbolical  or  constructive:  Hillebrant  v.  Brewer,  6  Tex.  45^ 
65  Am.  Dec.  757;  Beaver  v.  Beaver,  117  N.  T.  421.  15  Am.  St.  Bep. 
631,  22  N.  E.  940;  Murphy  v.  Bordwell,  83  Minn.  54,  85  Am.  St.  Bep. 
454,  85  K".  W.  915.  But  while  delivery  mav  be  by  words,  acts,  or 
both  combined,  it  is  generally  indispensable,  whatever  means  ara 
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•mplojed,  that  the  tnbjeet  of  the  |dft  pass  beyond  the  dominion  and 
control  of  the  donor:  Weaver  ▼.  Weaver,  182  HI.  287,  74  Am.  St. 
Bep.  178,  65  N.  E.  388;  Bath  Sav.  Inst.  v.  Hathom,  88  M<».  122.  51 
Am.  St.  Bep.  882,  88  AtL  880.  The  delivery  of  a  pass-book  as  a 
delivery  of  the  bank  deposit  is  considered  in  McNamara  v.  McDonald. 
69  Conn.  484,  9X  Am.  St.  Bep.  48,  88  Atl  54;  Larrabee  v.  Hascall,  88 
Me.  511,  51  Am.  St.  Bep.  440,  84  K.  W.  408;  and  the  deUvery  of  the 
key  to  a  box  or  tmnk  as  a  delivery  of  its  contents  is  considered  in 
Keepers  v.  Fidelity  Title  etc.,  56  N.  J.  L.  802,  44  Am.  St.  Bep.  397, 
28  Atl.  585;  Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St.  Bep.  848,  15  S.  E. 
889.  '  *^        ' 

A  Oift  fnm  m  Father  to  Hi$  Ban  requires  less  positive  and  nn- 
eqoivocal  proof  of  delivery  than  does  a  gift  between  persons  not 
related:  Love  T.  Francis,  68  Mich.  181,  6  Am.  St.  Bep.  290,  29 
N.  W.  848. 

Oift$  Conso  MortU  are  discussed  at  length  in  the  monographic  note 
to  JohnsoA  ▼•  OoUey,  posty  p.  890. 


BEEGMAN  t.  INMAN. 

[48  Or.  456,  78  Pae.  1086,  78  Pac.  841.] 

XJB  PBHDEmi-^  Pordiaser  of  Personal  Property  Dorlnf 
Zdtlga*l0ii  BMpeetliig  tlio  Title  or  the  Validity  of  a  Idsn  Thflreon 
takes  the  property  subject  to  the  rights  of  the  plaintiff  as  settled  by 
the  final  decree  or  judgment  of  the  court,    (p.  774.) 

US  PENDENS. — ^Tbe  Bemoval  of  Personal  Property  fr<nn  the 
State  Banding  a  Suit  to  Foreclose  an  Alleged  Lien  Thereon  does  not 
render  the  judgment  in  such  state  incompetent  evidence  in  an  action 
in  the  state  to  which  the  property  was  removed  to  prove  the  existence 
of  the  lien  at  the  time  of  removal,    (p.  775.) 

BE8  JUDICATA — Judgment  Foreclosing  a  Lien,  when  Evl- 
deoea  In  an  Action  for  Bemovlng  the  Property  ttom  the  State  and 
Bimderlng  it  Imposslblo  of  Identillcation.— If,  during  the  pendency 
of  a  snit  to  foreclose  an  alleged  lien  on  personal  property  consisting 
of  logs,  they  are  removed  from  the  state  and  manufactured  into 
lumber  by  one  not  a  party  to  the  suit,  and  judgment  is  subsequently 
entered  for  the  plaintiff,  he  may  afterward  maintain  an  action  in 
the  state  to  which  the  property  has  been  removed  to  recover  the 
damages  sustained  by  him  by  the  violation  of  a  statute  of  the  state 
where  the  suit  was  pending  in  effecting  such  removal  and  rendering 
the  property  imposdble  of  identification,  and  such  judgment  is  ad- 
missible against  the  defendant  in  such  action  to  establish  the  exist- 
ence of  such  lien  and  to  show  that  the  plaintiff  was  damaged  by  such 
removal     (p.  775.) 

OONPIJOT  OP  XiAWS->Enf ordng  in  One  State  a  Oanse  of 
Action  Artring  in  Another* — ^Where  a  right  of  action  has  become 
fxed,  and  a  legal  penalty  has  been  incurred  in  one  state,  that  liability 
may  be  enforced  in  any  court  in  another  state  that  has  jurisdiction 
of  sneh  matters,  and  can  obtain  jurisdiction  of  the  parties,  if  the 
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alleged  eanse  of  action  is  not  contrary  to  the  public  policj  of  the 
state  where  the  action  is  brought,  nor  against  justice  and  good 
morals,     (p.  775.) 

UMITATIOiro,  Statute  of,  In  Aettona  for  Doing  Aeli  VorlM- 
den  by  the  Statutes  of  Another  States — ^In  an  action  for  removing; 

logs  from  another  state,  and  rendering  their  identification  {mpoasibley 
contrary  to  the  provisions  of  its  statutes,  the  cause  of  action  ie 
necessarily  based  on  the  acts  done  within  that  state,  and  the  statute 
of  limitations  commences  to  run  at  such  removal,  and  is  not  sus- 
pended by  any  act  done  in  the  state  idierein  the  action  was  brought, 
(p.  776.)       

ESTOPPEL  BT  DELAY  or  La<die8. — One  having  a  lien  on 
logs  and  knowing  that  another  has  taken  possession  of  them  and 
rendered  them  impossible  of  identification,  contrary  to  the  provisiona 
of  a  statute,  is  not  estopped  from  maintaining  an  action  under  such 
statute,  if  commenced  within  the  time  allowed  by  the  statute  of 
limitations,  by  his  long  delay  in  commencing  the  action  and  his  fail- 
ure to  institute  some  proceeding  to  enforce  his  lien.     (p.  776.) 

ELECTION  OF  BEMEDIES,  Bight  of.— One  who  has  a  lien 
on  personal  property,  and  also  a  right  to  recover  damages  from  a 
person  for  removing  it  from  the  state  and  rendering  it  impossible  o£ 
identification  has  a  choice  of  remedies,  and  the  defendant  cannot 
complain,  because  the  plaintiff  pursues  that  to  recover  damages, 
(p.  776.) 

LnsiTATIONS,  STATUTE  OP,  Pleading,  when  It  Applies  to 
a  Part  Only  of  a  Cause  of  Action.— If  the  statute  of  limitations  is 
pleaded  to  a  whole  cause  of  action,  and  it  appears  on  the  trial  that 
the  plea  is  good  as  to  some  only  of  the  items  for  which  plaintiff  seeks 
te  recover,  such  plea  is  not  bad  because  interposed  to  the  whole  cause 
of  action,    (p.  77a.) 

Cake  &  Cake,  for  Hie  sppellaint. 

Reynolds  ft  Stewart  and  Milton  W.  Smith,  for  the  respondent 

^''  BEAN,  J.    Under  the  statute  of  the  state  of  Washi]ig>- 
■ixm,  every  person  performing  labor  upon  or  aasiating  in  obtain- 
ing or  securing  sawlogs  has  a  lien  thereon  for  such  wcfrk  or 
labor,  and  *'any  person  who  shall  injure,  impair,  or  destroy,  or 
who  shall  render  difficult,  uncertain  or  impossible  of  identificar 
tion,**  any  sawlogs  upon  which  there  is  a  lien,  '^without  the 
^express  consent  of  the  person  entitled  to  such  lien,  shall  be 
iliable  to  the  lienholder  for  the  dama^ges  to  the  ^'^  amount  se* 
'cured  by  his  lien,  which   may  be  recovered  bj  a  civil  actian 
against  such  person'':  Hill's  Ann.  Stat,  ft  Codes  (Wash.),  sec 
1694.    The  plaintiff  and  various  other  persons  performed  woiic 
and  labor  for  one  Makarainen,  in  that  state,  at  divers  times  b^ 
tween  the  1st  of  May  and  the  29th  of  September,  1892,  in  ob- 
taining and  securing  some  five  million  feet  of  sawlogs.     On  Oc- 
tober 1,  1892,  they  each  filed  a  claim  of  lien  witb  the  auditor 
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of  the  proper  county,  as  required  by  law.  On  ihe  27th  of  the 
same  month,  plaintiff,  to  whom  the  other  lienholders  had  duly 
assigned  and  transferred  their  claims,  commenced  an  action  in 
the  superior  court  of  Lewis  county  against  Makarainen  to  fore- 
close these  various  liens.  On  March  9,  1893,  a  final  judgment 
was  rendered  in  his  faror  and  against  Makarainen  for  two 
thousand  eight  hundred  and  fifty-eight  dollars  and  se^enij- 
five  cents,  decreeing  a  foreclosure  of  the  liens,  and  that  the 
logs  therein  described,  amounting  to  atiout  four  million  feet, 
should  be  sold  to  satisfy  the  judgment.  The  logs  were  in  the 
state  of  Washington  when  the  action  was  begun,  but  while  it 
was  still  pending  the  defendant,  under  an  alleged  purchaae 
from  Makarainen,  took  possession  of  and  brought  into  this  state 
about  one  and  one-half  million  feet  thereof,  whidi  some  montha 
later  were  sawed  and  converted  into  lumber  at  its  mill  in  Port- 
land. After  the  defendant  had  taken  possession  of  and  re* 
moved  the  logs  into  this  state,  Makarainen  assigned  and  trana- 
ferred  his  account  therefor  to  Fleckenstein  ft  Mayer,  who,  en 
the  26th  of  April,  1893,  commenced  an  action  against  the  de- 
fendant to  recover  the  contract  price  thereof.  Such  action  re- 
sulted in  a  judgment  in  their  favor  for  the  amount  found  due 
and  owing  thereon,  which  judgment,  it  is  alleged,  has  been  fully 
paid  and  satisfied.  On  the  26th  of  January,  1899,  this  ajctioD 
was  brought  against  the  defendant  to  recover  the  damages  al- 
leged to  have  been  sustained  by  plaintiff  on  account  of  its  viola- 
tion of  the  statute  of  Washington  in  removing  the  logs  from 
that  state  and  rendering  them  impossible  of  identification,  ^"^ 
without  tiie  consent  of  the  plaintiff  lienholder.  The  several 
provisions  of  the  statute  of  Washington  with  Teferenee  to  log- 
gers' liens  and  tiie  methods  of  procedure  thereunder  are  set 
out  in  full  in  the  complaint.  The  verdict  and  judgment  being 
in  favor  of  plaintiff,  the  defendant  appeals,  assigning  as  error 
(1)  the  admission  in  evidence  of  the  judgment-roll  in  the  ac- 
tion brought  by  the  plaintiff  against  Makarainen  in  the  superior 
court  of  Lewis  county,  Washington,  to  foreclose  the  loggess' 
liens  against  the  property  in  controversf ;  (2)  the  refusal  of 
fte  trial  court  to  instruct  the  jury  that  the  statute  of  limita* 
tions  is  a  bar  to  the  cause  of  action  for  all  logs  taken  by  the  de- 
fendant in  liie  state  of  Washin^fton  and  removed  into  tins  state* 
prior  to  January  27,  1893 ;  and  (3)  in  refusing  to  charge  thst,. 
if  the  plaintiff  permitted  defendant,  after  taking  the  logs  from 
the  boom  in  Washington,  to  saw  them  into  lumber  or  if  tiie 
defendant  held  them  after  such  taking  a  sufficient  length  o£ 
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time  to  permit  the  plaintiiBE  to  protect  his  rights  by  a  f  orecloB- 
ure  of  his  lien,  he  caimot  recover. 

1.  It  is  urged  that  the  judgment-roll  was  not  admissible  in 
evidence,  because  the  def aidant  was  not  a  party  to  that  action, 
and  because  the  logs  were  removed  from  the  state  of  Washing- 
ton prior  to  the  rendition  of  the  judgment.    As  already  stated, 
the  defendant  took  possession  of  the  logs  under  an  alleged  pur- 
chase from  Makarainen  in  Washington,  after  the  commence- 
ment of  the  action  in  that  state  to  foreclose  the  liens  thereon; 
and  it  is  common  learning  that  a  purchaser  of  real  or  personal 
property  pending  litigation  concerning  the  title  or  the  validity 
of  a  lien  thereon  takes  the  property  subject  to  the  rights  of  th^ 
plaintiff  as  settled  by  the  final  decree  or  judgment  of  the  court: 
Walker  v.  Goldsmith,  14  Or.  125,  12  Pac.  637;  Houston  v. 
Timmerman,  17  Or.  499,  11  Am.  St.  Bep.  848,  21  Pac.  1037; 
2  Black  on  Judgments,  2d  ed.,  sec.  550 ;  Richardson  v.  Petersen, 
58  Iowa,  724,  13  N.  W.  63 ;  Diamond  v.  Lawrence  ^^  County, 
37  Pa.  St.  353,  78  Am.  Dec.  429 ;  Fletcher  v.  Perrel,  9  Dana, 
372,  35  Am.  Dec.  143 ;  McCutchen  v.  Miller,  31  Miss.  65,  88. 
The  defendants  counsel  do  not  seriously  controvert  this  rule, 
but  seek  to  make  a  distinction  between  an  action  of  tort  to 
recover  damages  for  a  violation  of  the  Washington  statute  and 
a  suit  to  foreclose  plaintiff's  lien  on  the  logs.    It  is  admitted, 
if  we  understand  correctly,  that  in  a  suit  to  foreclose  the  plain- 
tiff's lien  in  this  state  the  decree  of  the  Washington  court  would 
be  conclusive,  because  the  proceeding  in  that  state  was  quasi 
in  rem ;  but,  since  this  is  an  action  in  tort,  to  recover  damages 
for  destroying  the  identity  of  the  property  to  which  the  lien  at- 
tached, the  judgment  can  have  no  such  effect.    An  essential  ele- 
ment in  this  case,  and  one  necessary  for  the  plaintiff  to  estab- 
lish, was  the  existence  of  his  lien  at  the  time  the  logs  were  Ukea 
from  the  state  of  Washington  by  the  defendant.    The  defend- 
ant purchased  and  took  possession  of  the  property  subject  to 
the  lien  in  favor  of  the  plaintiff  during  the  pendency  of  the 
foreclosure  suit,  and  is  therefore  bound  by  the  decree  therein, 
00  far  88  it  determined  the  existence  of  the  lien.    ''The  law  is," 
says  the  supreme  court  of  the  United  States,  'that  he  who  intet* 
meddles  with  property  in  litigation  does  it  at  his  peril,  and  is 
as  conclusively  bound  by  the  results  of  the  litigation,  whatever 
they  may  be,  as  if  he  had  been  a  party  to  it  from  the  outset" : 
Tilton  V.  Cofield,  93  IT.  S.  163,  168.    It  can  make  no  difference 
in  this  respect  whether  the  action  here  is  to  foreclose  the  lien 
or  to   recover   damages  irnder  the   statute  for  destroying  the 
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identity  of  the  property  covered  by  it.  It  was  inctunbent  upon 
the  plaintiff  to  prove  the  existence  of  the  lien  at  the  time  th« 
property  was  taken  by  the  defendant,  and  the  judgment  ren« 
dared  in  Washington  was  competent  evidence  for  that  purpose. 
Nor  did  the  removal  of  the  property  from  that  state  prior  to 
its  rendition  render  it  incompetent.  The  decree  established 
^*^  the  fact  that  at  the  time  the  property  was  removed  by  the 
defendant  the  plaintiff  had  a  lien  fhereon.  As  the  property 
was  removed  from  the  state  prior  to  its  rendition,  the  decree 
could  not  fix  a  lien  thereon  at  its  date,  because  the  court  did 
not  have  jurisdiction  of  the  property  (North  Pac.  Lumber  Go.  v. 
Lang,  28  Or.  246,  261,  52  Aul  St.  Bep.  780,  42  Pac.  799) ; 
but  it  judicially  determined  that  there  was  a  lien  on  it  when  it 
was  removed,  and  that  was  sufficient  in  this  action.  This  is 
not  a  suit  to  foreclose  the  lien,  or  to  enforce  the  judgment  of  the 
Washington  court  It  is  an  independent  action  on  a  liability 
created  by  a  statute  of  that  state,  based  upon  the  contention 
that  the  defendant  removed  property  upon  which  plaintiff  had 
a  valid  lien,  and  destroyed  its.  identity.  The  question  as  to 
what  property  was  affected  by  the  decree  and  ordered  sold  to 
satisfy  the  plaintiff's  judgment  is  therefore  immaterial. 

2.  The  evidence  tended  to  show  that  a  portion  of  the  logs 
in  controversy  was  taken  by  the  defendant  from  the  state  of 
Washington  and  brought  into  this  state  prior  to  the  twenty- 
seventh  day  of  January,  1893,  more  than  six  years  before  the 
eommencement  of  the  present  action.  The  defendant  requested 
the  court  to  instruct  the  jury  that  the  action  was  barred  by  the 
statute  of  limitations  as  to  all  logs  taken  by  the  defendant 
prior  to  the  date  mentioned.  This  is  an  action  for  tort,  alleged 
to  have  been  committed  in  the  state  of  Washington,  and  not  for 
one  committed  in  this  state.  Where  a  right  of  action  has  be- 
come fixed  and  a  legal  liability  incurred  in  one  state,  that  lia- 
bility may  be  oiforced  in  any  court  of  another  state  that  has 
jarisdiction  of  such  matters  and  can  obtain  jurisdiction  of  the 
parties,  if  the  alleged  cause  of  action  is  not  contrary  to  the  pub- 
lic policy  of  the  state  where  the  action  is  brought,  nor  against 
justice  or  good  morals :  Aldrich  v.  Anchor  Coal  Co.,  24  Or.  82, 
88,  41  Am.  St,  Rep.  831,  32  Pac.  756 ;  North  Pac.  Lumber  Co. 
V.  Lang,  28  Or.  246,  52  Am.  St.  Hep.  780,  42  Pac.  799 ;  ^«» 
Dennick  v.  Bailroad  Co.,  108  IT.  S.  11,  18.  This  is  on  the 
principle  of  comity,  and  because  the  right  of  action  is  entitled  to 
vecognition  everywhere. 
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OK  MOTION  P0&  BWHKAB.TNG. 

BEAN,  J.  Counsel  for  plaintiff,  in  their  petition  for  a  r^ 
liearing,  insist  for  the  first  time  that  the  instruction  relating 
to  the  statute  of  limitations,  for  the  refusal  to  give  which  the 
]u^gme(Qt  was  reversed,  is  erroneous,  and  was  properly  refused^ 
because  it  assumed  as  established  facts  which  were  disputed. 
They  presented  no  such  question  at  the  argument  or  in  their 
briefs,  although  an  issue  thereon  was  tendered  by  the  appellant 
in  its  brief.  We  therefore  very  naturally  assumed^  as  we  were 
clearly  justifiable  in  doing,  that  the  instruction  was  proper,  and 
should  have  been  given,  unless  plaintilFs  contention  was  sound 
that  the  riight  of  action  ^'accrued  when  the  logs  were  cut  up  by 
the  appellant  in  this  case,  rendering  them  impossible  of  identifi- 
cation, alleged  in  the  complaint  to  be  about  May  10,  1893,  but 
the  proofs  show  they  were  cut  up  in  June,  1893."  Ordinarily 
we  ^ould  be  disposed  to  let  the  question  rest  here.  However, 
in  order  to  avoid  the  possibility  of  injury  to  the  plaintiff,  we 
have  again  examined  the  record,  from  which  ^^*  it  clearly  ap- 
pears that  there  is  no  ground  in  fact  for  the  criticism  of  the  in- 
struction. The  bill  of  exceptions  recites  that  ^^all  the  testimony 
showing  the  various  quantities  and  dates''  of  the  removal  of  the 
legs  from  the  state  of  Washington  by  the  defendant  ie  con- 
tained therein.  The  logs  were  removed  from  the  boom  of  the 
Cowlitz  ft  Columbia  Biver  Boom  Company.  One  Banks  was  an 
enxploji  of  ibe  boom  company  during  the  time,  and  scaled  the 
logs.  He  testified  that  he  saw  -ttiem  in  the  raft  of  the  defendant 
at  the  tirne^  and  ^'scaled  them  tfaere.^'  He  made  a  memorandum 
at  the  time  of  the  date  and  the  quantity  of  logs  scaled  in  eadi 
raft,  and  testified  in  detail  concerning  that  matter  at  the  trial. 
He  said  the  logs  were  taken  from  the  boom,  but  he  did  not  know 
when  or  by  whom.  Mr.  Poulsen,  one  of  the  officers  of  the  de- 
fendant corporation,  testified,  however,  that  *^we  took  them  [the 
logs]  away  as  quick  as  they  were  rafted,*'  and  "they  were  tdcen 
away  as  they  were  rafted ;  they  were  taken  away  at  that  time." 
Mr.  Dodd,  who  was  the  president  of  the  boom  company,  testified 
that  "they  [the  logs]  were  delivered  as  they  were  rafted,  during 
January,  February,  and  March,  1893."  All  this  testimony 
stands  uncontradicted,  and  it  appears  therefrom  that  Banks 
scaled  the  logs  after  they  were  put  in  the  raft  of  the  defendant 
company,  and  that  it  took  them  away  as  soon  as  they  were  scaled. 
Under  the  testimony  given,  therefore,  there  was  no  error  in  the 
instructions  assuming  as  an   established   fact  that  a   certain 
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definite  quantity  of  logs  was  taken  by  the  defendant  from  tht 
state  of  Washington  after  January  23^  1893. 

5.  Nor  is  there  any  merit  in  the  point  made  in  the  petition, 
also  for  the  first  time^  that  the  defense  of  the  statute  of  limita- 
tions is  insufficient  because  it  only  applies  to  a  portion  of  the 
logs  taken.  There  is  an  old  rule  of  the  common  law  that,  if  a 
defense  is  set  up  as  an  answer  to  the  whole  cause  of  action,  while 
it  is  in  fact  only  a  partial  defense,  *®^  it  will  be  held  bad  on 
demurrer,  although  it  would  be  admissible  as  a  partial  defense  if 
properly  pleaded :  Pomeroy  on  Code  Remedies,  3d  ed.,  sec.  608. 
In  this  case,  however,  the  complaint  sets  up  but  one  cause  of 
action,  alleged  to  have  accrued  on  or  about  the  tenth  day  of 
March,  1893.  The  plea  of  the  statute  of  limitations  was  inter- 
posed as  a  defense  to  this  cause  of  action.  If  it  appeared  upon 
the  trial  that  a  portion  of  the  logs  was  taken  more  than  six 
years  prior  to  the  commencement  of  the  action,  the  defendant 
is  entitled  to  the  benefit  of  such  defense,  so  far  as  it  is  applicable 
to  the  facts. 

The  petition  for  rehearing  is  denied. 


TJie  TjOW  of  Lis  Pendens  as  applied  to  personal  property  is  consid- 
ered in  the  monographic  note  to  Stout  ▼.  Phillipi  Mfg.  etc.  Co.,  56 
Am.  St.  Bep.  862-864. 

The  Comity  of  One  State  will  enforce  the  law  of  another  when  snch 
enforcement  neither  violates  its  own  laws,  nor  infringes  the  rights 
of  its  own  citizens:  Derringer  t.  Derringer,  5  Boost.  416,  1  Am.  St. 
Bep.  150;  North  Pac.  Lumber  Co.  v.  Lang,  28  Or.  246,  52  Am.  8t.  Bep. 
780,  42  Pac.  799.  See,  also,  People  t.  Martin,  175  N.  Y.  815,  67 
K.  E.  589,  96  Am.  St.  Bep.  628,  and  easea  cited  in  the  cross-reference 
note  thereto;  McGinnis  v.  Missouri  Oat  etc.  Co.,  174  ICo.  885,  97 
Am.  St  Bep.  558,  73  a  W.  586. 
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LYONS  V.  LYONS. 

[207  Pa.  St.  7,  66  Atl.  64.1 

PABTNESSHIP— LlabiUty  of  Partners  to  Each  Other.— If 
a  loss  Buatained  by  a  partnership  is  imputed  to  the  conduct  of  one 
partner  more  than  to  that  of  another,  jet,  if  the  former  acted  bona 
fide  with  a  view  to  the  benefit  of  the  firm,  and  without  culpable 
negligence,  the  lose  must  be  borne  equally  by  all.     (p.  781.) 

PABTNERflHTP— Liability  of  Partner  for  Uncollected  Derbt. — 
A  partner  cannot  be  charged  with  a  debt  due  the  firm  at  the  time 
of  its  dissolution,  if,  at  that  time,  and  thereafter,  the  debtor  waa 
insolTent,  and  it  la  not  shown  that  sueh  debt  could  have  been  eol* 
looted  by  legal  process,  or  that  there  was  any  request  for  the  in- 
stitution of  a  suit  for  its  collection  or  for  the  appointment  of  a  re- 
ceiver,    (p.  781.) 

PABTNEBSHIP — ^Attachment  Proceedings  Between  Part- 
ners— ^Indemnity. — A  liquidating  partner  summoned  in  attachment 
proceedings  against  his  copartner  cannot  be  required  to  pay  over 
any  money  to  his  former  partner  until  the  attachment  is  determined 
or  he  is  given  protection  by  a  satisfactory  bond  of  indemnity,  (p. 
782.) 

J.  0.  Johnson  and  E.  Bosenberger,  for  the  appellant. 

Q.  D.  Crawford,  for  the  appellee. 

•  POTTER,  J.  Elizabeth  J.  Lyons  filed  a  bill  against  J. 
Harry  Lyons  and  Samuel  Simpson  alleging  partnership  be- 
tween herself  and  the  defendant,  Simpson.  The  court  below 
found  that  there  was  a  partnership  and  ordered  an  accounting, 
and  on  appeal  the  decree  was  affirmed  by  this  court  in  Lyons  y. 
Lyons,  199  Pa.  St.  302.  The  case  was  referred  to  Benjamin 
Daniels,  Esq.,  as  master  to  state  an  account,  and  the  present 
appeal  is  taken  from  the  decree  of  the  court  below,  dismissing 
exceptions  to  the  report  of  the  master,  who  found  a  balance 
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of  $35,084.69  vitb  costs  to  be  due  by  the  defendant  Simpson  to 
complainant. 

The  main  question  raised  bj  the  appeal  is  whether  the  master 
vaa  in  error  in  charging  against  the  defendant  otie-half  of  *■ 
claim  against  Duncan  &  Co.  which  had  not  been  collected.  The 
facte  in  regard  to  the  Duncan  claim  ae  gleaned  from  the  report 
of  the  master  are  as  follows : 

The  firm  of  A.  L.  P.  Duncan  &  Co.  were  manufacturers  of 
glazed  kid,  and  purchased  nearly  all  their  skins  from  Samuel 
Simpson  &  Co.  The  firm  consisted  solely  of  Ada  L.  P.  Dunean, 
who  was  the  wife  of  John  A.  Duncan.  The  latter  had  failed  in 
fcnsineee,  and  was  unable  to  do  business  in  his  own  name.  He 
acted  as  manager  for  his  wife,  continuing  '*  the  same  business 
after  his  failure.  The  firm  was  jnnctically  without  credit,  but 
effected  an  arrangement  with  J.  Harry  Lyons,  who  was  then 
manager  for  Samuel  Simpeon  &  Co.,  to  famish  them  with  skins. 

When  the  latter  firm  was  dissolved  March  18,  1899,  Duncan 
&  Co.  was  indebted  to  them  in  the  sum  of  (21,884.79,  and  had 
aJso  given  drafts  and  notes  amountlDg  to  (5,338.85,  upon  which 
Simpson  &  Co.  were  indorsers,  and  irtiich  had  not  yet  mstond. 
After  the  disBolntioQ  of  his  firm,  Samuel  Simpson,  the  defend- 
ant, continued  to  supply  goods  to  Doncan  A  Co.,  bat  credited 
the  payments  made  hj  them  npon  aooount  of  the  goods  so  fur- 
nished. 

No  part  of  ihe  indebtedness  which  existed  March  18,  1899, 
has  been  paid  except  by  dividends  from  Duncan's  basknipt 
estate.  The  notes  and  drafts,  however,  amounting  to  $5,338.86, 
were  paid  in  full  by  Duncan  when  they  became  due.  On  De- 
cembCT  23,  1899,  Dnncan  gave  Simpson  a  judgment  note  for 
$5,S0O  in  payment  of  a  balance  on  a  new  aecoimt,  and  on  May 
30,  1900,  judgment  was  entered  upon  this  note  and  execntioB 
iuued.  Thereupon  Mrs.  Duncan  filed  her  petition  of  involun- 
tary bankruptcy. 

The  only  evidence  offered  to  establish  ability  on  the  part  of 
Duncan  to  pay  the  indebtedness  to  Simpson  &  Co.  was  a  state- 
ment made  Y^  Duncan  to  Simpson  about  July  1,  1899,  which 
showed  assets  in  excees  of  liabilities  to  the  amonnt  of  $5,916.68, 
but  this  statement  w»  ^own  to  be  erroneons  in  swoi'al  impor- 
tant particulara,  sxd  when  eorrected,  it  indkatea  that  Dnatoas 
ft  Co.  were  then  insolvent. 

Upon  the  facts  thus  shown,  we  do  not  see  that  it  would  haw 
been  possible  for  Simpson  to  have  collected  the  debt  from  Dun- 
esn  ft  Co.  had  he  begun  proceedings  against  them  at  any  tin* 
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lifter  March  18^  1889.  Any  fluch  attempt  upon  his  part  would 
probably  have  had  the  same  result  as  the  effort  made  a  year  later^ 
itbax  Mrs.  Duncan  took  advantage  of  the  bankruptcy  law;  Atk 
jt  wdB,  through  the  good  management  of  Simpson,  liie  indd)ted* 
ness  of  Duncan  &  Co.  was  reduced  by  the  payment  of  their  notesi 
in  the  sum  of  $5,338.85,  and  Mrs.  li^ons  was  benefited  to  that 
extent.  Simpson  was  equally  interested  with  her  in  the  oollecy' 
tion  of  the  debt,  and  his  own  interest  would  certainly  prompt 
him  to  secure  it  if  possible. 

^  We  see  no  fair  reason  to  criticise  his  business  management. 
He  can  only  be  held  liable  for  the  loss,  if  any,  upon  proof  that 
be  has  been  culpably  negligent  ^ven  if  a  loss  sustained  by  & 
firm  is  imputed  to  tiie  conduct  of  oose  partner  more  than  to  that 
of  another,  still,  if  the  former  acted  bona  fide  with  a  view  to  the 
benefit  of  the  firm,  and  without  culpable  negligence,  the  1o.ns 
nnist  be  borne  equally  by  all'':  lindley  on  Partnership,  *36d. 

In  a  New  Hampshire  case  (dted  as  authority  on  another  point 
by  Mr.  Justice  Sharswood  in  Oyger's  Appeal,  62  Pa.  St.  73, 
1  Am.  Bep.  882) ,  it  waa  sought  to  charge  a  partner,  on  settle- 
ment of  the  partnership  accounts,  with  sums  due  the  firm  from 
several  debtors,  which  he  had  not  collected.  The  court  said: 
'^e  have  found  no  authority  that  will  justify  the  court  in 
charging  the  plaintiff  witii  these  demands  (aa  if  he  had  collected 
ifaem)  by  reason  of  his  neglect,  and  without  an  authority  we  are 
not  prepared  to  adopt  the  principle.  The  defendant  (tiie  oth^ 
partner)  might  also  hove  instituted  suits  for  their  oollection; 
and  if  ^e  plaintiff  had  then  released  them,  or  withheld  the  evi- 
dence, perhaps  that  would  have  been  sufficient.  A  release  would 
have  been  good  evidence  that  he  had  received  the  amount.  A 
receiver  might  have  been  appointed  to  collect  the  demands'*: 
Hollister  v.  Barkley,  11  N.  H.  601,  611. 

In  the  present  case  if  the  claim  against  Duncan  ft  Co.  was 
at  any  time  collectible,  Mrs.  Lyons  had  a  right  to  institute  suit 
in  the  firm  name,  or  die  might  have  asked  for  the  appointment 
of  a  receiver.  She  did  neither,  nor  did  she  in  so  far  as  the  evi- 
dence shows,  even  request  Simpson  to  bring  suit.  Aa  this  in- 
debtedness e]dsted  while  J.  Harry  Lyons  was  still  managing  the 
business,  and  no  attempt  to  collect  it  was  made  by  him,  or  his 
mother,  it  is  fair  to  presume  that  in  their  judgment  the  loss 
tooli  not  have  been  avoided  at  tiiat  time  by  adverse  proceedings 
against  Duncan  &  Co.  The  evidence  of  negligence  on  the  part 
of  Simpson  in  the  collection  of  the  Duncan  claim  was  insuffi- 
eient  to  warrant  the  master  in  charging  him  with  any  portion 
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of  the  amount  If  there  was  any  evidence  of  negligence  upon 
his  part,  it  was  certainly  not  sufficient  to  show  what  portion,  if 
any,  of  fhe  claim  was  lost  throu^  the  n^g^gence  of  Simpson* 
It  was  a  mere  conjecture  upon  the  part  of  the  master  that  tfaa 
loss  was  fifty  per  cent  of  the  entire  amount. 

^  When  the  case  was  here  before,  upon  an  appeal  from  the 
interlocutory  decree,  it  was  ordered  that  there  should  be  no  final 
decree  for  the  payment  of  fhe  balance  found  due  by  Simpson 
until  the  attachment  then  pending  against  him  as  garnishee  of 
J.  Harry  Lyons  had  been  finally  determined.  We  understand 
those  proceedings  have  now  been  disposed  of,  but  that  during 
the  accounting  before  the  master,  another  attachment  was  served 
upon  the  defendant  Simpson  as  garnishee  of  J.  Harry  Lyons. 
This  attachment  is  still  undetermined.  Payment  under  the  de- 
cree of  the  court  below  should,  therefore,  not  be  required  until 
the  attachment  now  pending  is  determined  or  until  the  de* 
fendant  Simpson  is  properly  protected  against  any  liability 
thereunder  by  a  satisfactory  bond  of  indemnify. 

The  assignments  of  error  are  sustained  in  so  far  as  they  rdate 
to  the  action  of  the  court  below  in  charging  the  defendant  with 
the  sum  of  $5,471.19  for  the  disputed  Duncan  ft  Co.  debt,  and 
with  interest  upon  that  amount  in  the  further  sum  of  $1,066.87. 
These  amounts  aggregating  $6,538.06  should  be  deducted  from 
the  amount  of  the  decree  as  entered  by  the  court  below.  This 
will  reduce  the  amount  of  the  finding  to  $1^8,486.63. 

As  thus  modified  the  decree  is  affirmed,  and  this  appeal  is  dis- 
missed at  the  cost  of  the  appellee,  ElizabeUi  J.  Lyons. 

POTTER^  J.  Upon  a  motion  for  a  reargument  in  this  case, 
our  attention  has  been  called  to  the  fact  that  the  amount  found 
by  the  master  does  not  include  the  share  due  to  the  plaintiff  of 
the  dividends  received  by  Mr.  Simpson  for  the  firm  from  the 
receiver  in  bankruptcy  of  Duncan  ft  Ca  The  order  of  affirm- 
ance is  therefore  modified  by  referring  the  ascertainment  of  this 
amount  to  the  court  below  with  leave  to  alter  the  amount  of 
the  decree  to  that  extent  With  this  modification,  the  motion 
for  reargument  is  refused. 

As  to  the  lAoMlity  of  a  Partner  to  his  eopartner  for  negligence,  see 
Yorka  v.  Tozier,  59  Minn.  78,  50  Am.  St.  Bcp.  395,  60  N.  W.  840; 
Inslej  ▼.  Shire,  54  Kan.  793,  45  Am.  St.  Bep.  308,  89  Pae.  718.  As 
to  raeh  liability  for  dishonest  praetiees  injuring  the  firm  bnainesBy 
see  Boughner  v.  Black,  83  Ky.  521,  4  Am.  St.  Bep.  174.  And  as  to 
iuch  liability  for  misappropriatine  partnership  funds,  see  Daviee  t. 
Atkinson,  124  Dl.  474,  7  Am.  St.  Bep.  373,  16  N.  R  899;  Holmes  T. 
Oilman,  138  N.  T.  369,  84  Am.  St.  Bep.  463,  84  N.  B.  205. 
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EEDMAN  ▼.  MITCHELU 

[207  Pa.  Bt  79,  66  AtL  827.] 

OONBPIBAOT — Trade  Uniona— InJunctioiL — ^An  agreement  bj 
a  nnmber  of  perBons  that  thej  will,  by  threats  of  a  strike,  depriya 
a  mechanie  of  the  right  to  work  for  others,  merely  because  he  does 
not  choose  to  join  a  partierular  trade  union,  is  a  conspiracy  to  do 
aa  mUawfnl  act  which  may  ba  restrained  by  injunction,    (p.  785.) 

CN>N8TITUTI0NAZi  laAW— Bights  of  laborers.— A  constitu- 
tional right  to  the  free  use  of  his  hands  is  the  workman's  property, 
and  the  right  of  thus  acquirhig  property  is  his  inherent,  indefeasible 
right  to  exercise  which  he  must  have  the  unrestricted  privilege  of 
working  for  such  employer,  and  at  such  wages  as  he  chooses.  This 
ia  a  right  of  which  the  legislature  cannot  deprive  him— one  which 
the  law  of  no  trades  union  can  take  from  him,  and  one  which  it  is 
tha  bounden  duty  of  the  courts  to  protect,    (p.  787.) 

OONSPIBAOT  by  Trade  XTtalons. — A  conspiracy  is  a  combina- 
tion by  two  or  more  persons  by  some  concerted  action  to  accomplish 
an  unlawful  purpose,  and  may  consist  in  a  combination  of  two  or 
■una  trade  vnioBa  to  deprive  a  mechanie  or  workman  of  work  by 
foree{,  threats,  or  intimidation  of  any  kind.    (p.  787.) 

TBADB  UNIONS— Bights  and  Llabllitiefc — ^Trade  unions  may 
cease  to  work  for  reasons  satisfactory  to  their  members,  but  if  they 
eombine  to  prevent  others  from  obtaining  work,  by  threats  of  a 
strike,  or  eombine  to  prevent  an  employer  from  employing  others  by 
threats  of  a  strike,  they  combine  to  accomplish  an  unlawful  purpose, 
though  not  punishable  by  indictment.  Such  combination  is  a  despotic 
and  tyrannical  violation  of  the  indefeasible  right  of  labor  to  acquire 
property  which  courts  are  bound  to  restrain.  If  such  combination  Is 
in  accord  with  the  law  of  trade  unions,  then  that  law  and  the  organic 
law  of  the  people  cannot  stand  togeUier,  and  the  former  must  fall, 
(p.  188.) 

A.  Simpson,  Jr.,  and  F.  S.  Brown,  for  the  appellants. 

D.  Lavis,  for  the  appellee. 

^  DEAN,  J.-  'We  Iiaye  before  ns  the  somewhat  nniuiual  case 
of  two  warring  trades  unions  invoking  the  law  for  the  settle- 
ment of  their  respective  rights  and  the  determination  of  their 
legal  conduct  in  carrying  ont  the  purpose  of  their  respective  or- 
ganizations. From  the  facts  fonnd  by  the  conrt  below  it  ap- 
pears that  plaintiffs  are  journeymen  plumbers,  residents  of  Phil- 
adelphia, and  members  of  an  incorporated  society  chartered  by 
act  of  assembly  under  the  name  of  '^The  Plumbers'  League  of 
the  City  of  Philadelphia."  The  defendants  are  members  of  an 
unincorporated  association  known  as  '^The  Council  of  Allied 
Building  Trades  of  Philadelphia  and  Vicinity.'*  This  assoda- 
tion  is  composed  of  delegates  from  different^  separate  and  sub- 
ordinate building  trade  unions  in  the  city.    Its  theoiy  of  or* 
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ganizatioii  is,  that  there  should  be  an  a£Qliatioii  of  all  trades 
unions  throughout  the  city  and  the  world,  to  the  end  that  ''coiii- 
petition  shall  be  replaced  by  unity  of  wddon^  and  that  workmen 
who  make  the  profits  of  all  indnstry  possiUe  should,  as  intdli- 
gent  men,  moye  and  organije.  The  scope  of  flieir  OEgaaisation 
is  indicated  Vy  this  inTitation:  '^e  earnestly  inirite  all  organi* 
zations  of  workmen  engaged  in  flie  buil<fing  ttades  to  join  ua 
in  our  permaiienfc  "*  efforts  to  build  a  permancnl;  edifice  until 
there  shall  be  no  man  in  working  trades  that  does  not  own  alle- 
giance to  the  Council  of  {he  Allied  Building  Trades  of  flie  (Stj 
of  Philadelphia.''  The  Plumbers'  League  of  Philadelphia^  to 
which  plaintiffs  belonged,  did  not  accept  this  invitation ;  it  never 
became  a  member  of  the  Allied  Building  Trades  CoundL 

In  April,  1901,  a  building  was  in  courae  of  erectioii  at  flia 
comer  of  Third  and  Chestnut  streets,  known  as  the  'Variner 
and  Merchant  Building.''  The  general  contractors  for  it  were 
W.  A.  ft  E.  A.  WeUs;  under  them  as  suboontracfeoiB  for  tlfta 
plumbing  and  gasfitting  were  Hoban  ft  Doyle;  the  latter  were 
the  employers  of  plaintiffs,  who  were  journeymen  plumbers; 
no  one  of  the  defendants  wss  employed  on  or  about  the  buildin|^ 
At  the  same  time  there  were  a  number  of  other  workmen  enn 
ployed  on  the  building  engaged  in  other  trades,  such  as  steam- 
fitters,  painters,  etc.,  who  were  nonunion  men.  While  the  work 
was  thus  progressing  the  Council  of  the  Allied  Building  Trades 
ordered  a  strike  of  all  workmen  engaged  at  the  building  who 
were  aflSliated  with  the  counciL  The  reason  given  for  orderi^ 
the  strike  was,  that  workmen  were  employed  on  the  building 
who  were  nonunion  men,  and  plumbers  belonging  to  a  society 
not  affiliated  with  the  Council  of  Allied  Trades.  Previofoa  to 
the  strike,  defendants  had  tried  to  induce  plainti£b  to  join  them, 
but  plaintiffs  had  refused.  Under  the  strike  order  two-thirds 
of  the  men  then  employed  on  the  building  quit  work.  While 
the  strike  was  on,  defendants  called  upon  the  manager  for  the 
general  contractors  and  told  him  that  if  plaintiffs  were  re- 
moved the  strike  would  be  called  off;  the  result  was  a  writing, 
whereby  it  was  agreed  that  if  plumbers  of  the  United  Associsr 
tion  of  Journeymen  Plumbers  and  all  other  workmen  on  the 
building  had  in  their  possession  the  working  cards  of  their  re- 
spective unions  for  the  current  quarter,  no  other  strike  would  be 
declared  until  the  completion  of  the  building.  This  was  signed 
by  the  general  contractors  and  the  representatives  of  the  Allied 
Building  Trades.  The  members  of  the  United  Association  of 
Plumbers,  authorized  to  work,  were  members  of  an  association 
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affiliated  Willi  the  Council  of  the  Allied  Building  Trades.  The 
<H>iitractotB  carried  out  their  agreement  and  discharged  the 
plaintiffs  from  work  on  that  building;  then  tiie  strike  was  de- 
<dared  off.  ^  Other  workmen  on  the  buildings  although  non- 
union men,  were  not  discharged  and  continued  work.  About 
this  time,  representatives  of  the  Plumbers'  League,  to  which 
plaintifib  belonged,  had  an  interview  with  Mitchell,  one  of  the 
defendants,  and  secretary  of  the  Council  of  the  Allied  Trades, 
and  Mitchell  informed  them  that  the  Allied  Trades  intended  to 
pursue  the  same  course  in  future,  and  to  drive  every  plumber 
in  Philadelphia  into  the  United  Association  of  Journeymen 
Plumbers,  one  of  the  Allied  Trades.  By  this  conduct  of  de- 
fendants, plaintiffs  have  been  unable  to  secure  any  steady  em- 
ployment at  their  trade,  and  will  have  to  enter  one  of  defend- 
ant' unions  or  leave  the  city. 

The  court  below  was  of  opinion  that  in  so  far  as  defendants, 
in  furtherance  of  the  purposes  of  the  Council  of  the  Allied 
Building  Trades,  undertook,  by  intimidation  of  plaintiffs  and 
their  employers,  to  coerce  the  plaintiffs  into  joining  their  or- 
ganisation or  any  particular  organization,  and  by  such  action 
^used  the  workmen  to  suffer  damage,  such  action  was  unlaw- 
ful and  ought  to  be  restrained  by  equity.  This  conclusion  is 
^correct  This  is  not  an  indictment  for  a  statutory  offense  nor 
for  a  common4aw  conspiracy,  which  last  the  legislature  by  acts 
'Of  187S,  1876  and  1891  has  practically  abolished;  it  is  a  suit 
in  equity  to  restrain  an  unlawful  act.  It  is  argued  by  appel- 
lees' counsel  that  an  act  may  be  clearly  unlawful  although  not 
the  subject  of  criminal  prosecution;  that  an  agreement  by  a 
number  of  persons  that  ibej  will  by  threats  of  a  strike,  deprive 
a  mechanic  of  the  right  to  work  for  others  merely  because  he 
•does  not  choose  to  join  a  particular  union,  is  a  conspiracy  to  com- 
mit an  unlawful  act,  which  conspiracy  may  be  restrained. 

We  do  not  question  that  deftendants  may,  under  their  constl- 
t^ion  and  rules,  resolve  that  they  will  not  work  with  members 
^f  other  organitations  or  with  nonunion  men  and  act  according- 
ly; that  is  their  right,  and  their  organization,  when  the  conduct 
of  its  membets  is  limited  to  refraining  from  work  themselves 
according  to  such  resolution,  is  not  unlawful.  But  it  is  mani- 
fest, from  the  findings  of  fact  and  the  testimony,  that  defend- 
ants went  far  beyond  this.  The  contractors  undertook  the 
section  of  a  large  and  expensive  building;  thev  employed  a 
large  number  of  men  skilled  in  all  branches  of  the  building 
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trades^  a  majority  of  whom  were  members  of  defendants' 
^^  union.  No  notice  was  givai  by  the  organization  to  the  con- 
tractors that  their  members  would  not  be  permitted  to  work  <m. 
the  same  building  with  members  of  plaintiffs'  union  or  with  non- 
union men;  after  the  building  had  progressed  until  it  had 
reached  what  may  be  called  its  critical  stage,  a  strike  was  ordered 
of  all  the  workmen  affiliated  with  defendants'  union  and  two- 
thirds  of  all  at  work  quit.  After  the  strike,  negotiaticms  for 
calling  it  off  were  opened  between  the  manager  for  the  contrao- 
tors  and  defendants,  and  the  result  was  the  agreement  with 
their  union  heretofore  noticed;  then  followed  the  discharge  of 
plaintiffs  from  work  on  that  building  and  then  an  interview 
between  the  president  of  plaintiffs'  union  and  the  secretary  of 
defendants';  the  latter  told  the  presidait  that  the  Allied  Trades 
intended  to  pursue  the  same  course  as  at  the  Mariner  and  Mer- 
chant Building  on  every  building  in  the  city^  for  the  purpose  of 
driving  every  plumber  into  a  union  affiliated  with  the  Allied 
Trades.  This  evidence  would  have  established  a  criminal  con- 
spiracy at  common  law;  concede  that  it  would  not,  under  our 
present  legislation,  now  establish  it,  nevertheless  it  is  still  an 
unlawful  act.  There  was  no  complaint  as  to  wages  by  any  of 
the  workmen  on  the  building  when  the  strike  was  declared ;  all 
wanted  to  work  and  their  employers  wanted  them  to  work.  But 
these  defendants  who  did  not  work  on  the  building  had  a  griev- 
ance; plaintiffs  refused  to  and  would  not  join  defendants'  union ; 
they  must  be  driven  to  joining  it  by  threats  of  loss  of  work; 
and  their  employers  must  be  compelled  to  aid  defendants  by 
threats  of  loss  of  money  on  their  contract. 

This  is  so  plain  that  it  is  a  waste  of  time  to  more  than  state 
the  facts  to  convince  that  the  conduct  of  defendants  was  calcu- 
lated to  intimidate  both  employes  and  employers,  and  conse- 
quently was  unlawful.  The  frightened  employers,  to  avoid  fur- 
ther loss,  yielded;  the  plaintiffs  did  not  yield,  and  to  prevent 
further  intimidation  of  those  who  would  otiierwise  employ  tiiem, 
they  seek  by  this  suit  to  restrain  defendants  from  future  acts  of 
intimidation. 

The  first  article  of  the  constitution  says:  That  the  general 
great  and  essential  principles  of  liberty  and  free  government 
may  be  recognized  and  unalterably  established,  we  dedaie  that 
all  men  are  bom  equally  free  and  independent,  •*^-aiid  have  cer- 
tain inherent  and  indefeasible  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty,  of  acquiring,  possessing 
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and  protecting  property  and  reputation  and  of  pursuing  their 
own  happiness.^'  Then  follows  the  conclusion  of  this  section: 
*TBverything  in  this  article  is  excepted  out  of  the  general  powers 
of  the  govemment  and  shall  forever  remain  inviolate.'^  This 
clause,  unlike  many  others  in  the  constitution,  needs  no  affirma- 
tive legislation,  civil  or  criminal,  for  its  enforcement  in  the  civil 
courts.  Wherever  a  court  of  common  pleas  can  be  reached  by 
the  citizen,  these  great  and  essential  principles  of  free  govem- 
ment must  be  recognized  and  vindicated  by  that  court,  and  the 
indefeasible  right  of  liberty  and  the  right  to  acquire  property 
must  be  protected  under  the  common-law  judicial  power  of  the 
court.  Nor  does  it  need  statutory  authority  to  frame  its  decrees 
or  statutory  process  to  enforce  them  against  the  violators  of 
constitutional  rights. 

The  right  to  the  free  use  of  his  hands  is  the  workman's  prop- 
erty as  much  as  the  rich  man's  right  to  the  undisturbed  income 
from  his  factory,  houses  and  lands;  by  his  work  he  earns  present 
subsistence  for  himself  and  family;  his  savings  may  result  in 
accumulations  which  will  make  him  as  rich  in  houses  and  lands 
as  his  employer.  This  right  of  acquiring  property  is  an  in- 
herent indefeasible  right  of  the  workman;  to  exercise  it  he 
must  have  the  unrestricted  privilege  of  working  for  such  em- 
ployer as  he  chooses  at  such  wages  as  he  chooses  to  accept.  This 
is  one  of  the  rights  guaranteed  him  by  our  '^Declaration  of 
Rights'';  it  is  a  right  of  which  the  l^gidature  cannot  deprive 
him,  one  which  the  law  of  no  trades  union  can  take  from  him, 
and  one  which  it  is  the  bounden  duty  of  the  courts  to  protect. 
The  one  most  concerned  in  jealously  maintaining  this  freedom 
is  the  workman  himself. 

A  conspiracy  is  the  combination  of  two  or  more  persons  by 
some  concerted  action  to  accomplish  an  unlawful  purpose.  It 
is  unlawful  to  deprive  a  mechanic  or  workmen  of  work  by  force, 
threats  or  intimidation  of  any  kind;  a  combination  of  two  or 
more  to  do  the  same  thing  by  the  same  means  is  a  conspiracy. 
That  by  the  Icigislation  referred  to  such  conspiracy  is  no  longer 
criminal  does  not  render  it  lawful.  At  common  law  the  courte 
held  that  such  combination  ^as  so  prejudicial  to  the  public  in- 
terests •■  and  so  opposed  to  public  policy  as  rendered  it  punish- 
able criminally;  but  the  legislature,  which  generally  determines 
what  is  and  what  is  not  public  policy,  has  declared  that  it  is 
no  longer  a  crime  or  misdemeanor.  But  this  is  as  far  as  it  has 
gone,  it  is  as  far  as  it  could  go  without  abolishing  the  Declara- 


tioQ  of  Bights ;  to  do  ttiat  the  irbcAe  people  of  the  commonvetltli 
must  be  directlj  conenlted  and  tbey  mnBt  give  Bsoeot  For 
while  the  plaifl  implication  from  the  declaration  ia  that  lie 
power  to  limit  this  indefeasible  right  rests  Bolelj  witti  the  people, 
j-«t  when  they  adopted  the  constitotion  of  1874,  with  an  exti«me 
of  caution  they  expreeely  said,  "Ererytlimg  in  this  article  is 
excepted  oat  of  the  general  powers  of  government  and  diaU 
fcreyer  remain  inviolate."  That  is,  shall  forever  remain  wiUi 
tte  people ;  they  will  not  trust  tiieir  awn  legialatore  with  power 
to  minimize  or  fritter  it  away,  much  less  a  trades  nnitUL  If 
the  legielatore  to-day  i^olished  indictment  for  willfnl  and  mt- 
licious  treepaas,  or  aboli^ed  the  writ  of  estrepnnent,  to-morrow 
courts  of  equity  would  still  be  bonnd  under  tiie  Declaration 
of  Bights  to  protect  the  citizen  in  the  peaceable  posaession  and 
enjoyment  of  his  land,  ev^L  if  to  do  00  ihey  were  compelled  to 
imprison  the  lawless  trespasser  who  refused  to  obey  th^r  vriti. 
So  the  same  courts  are  still  bound  to  protect  the  humblest  me- 
■dianic  or  laborer  in  his  right  to  acquire  property. 

Trades  unions  may  cease  to  work  for  reaeona  Batisfactor?  to 
their  members,  but  if  they  combine  to  prevent  others  from  ob- 
taining work  by  threats  of  a  strike  or  combine  to  prevent  u 
'Onployer  from  ennploying  others  by  tiireata  sf  ■  strike,  the; 
combine  to  accomplish  an  unlawful  parpose,  a  purpose  as  un- 
lawful now  as  it  ever  was,  though  not  panisbable  by  indictment 
Such  combination  is  a  despotic  and  tyrannical  violation  of  the 
indefeasible  right  of  labor  to  acquire  property  wdiieh  coarts  an 
ttound  to  restrain.  It  is  utterly  subversive  of  the  letter  and 
spirit  of  the  Declaration  of  Rights.  If  such  combinetiDn  be  in 
accord  with  the  law  of  the  trades  union,  tiien  that  law  and  the 
«i;ganic  law  of  the  people  of  a  free  conunonwealtii  cannot  stand 
togethear;  one  or  the  other  must  go  down. 

It  is  argued  defendants,  either  IndiTidnally  or  by  or^raciza- 
tion,  have  tiie  right,  now,  to  peaceably  persuade  plaintiffs  and 
ctiiers  not  to  work  and  tiieir  employer  not  to  hire  theon ;  "  so 
tiiey  have.  It  is  farther  argued  that  they  can  quit  work  when 
tbey  choose ;  so  they  can.  Bat  neither  of  tiiese  auggeeted  cases 
in  the  one  before  us. 

Here  a  strike  <m  a  large  building  was  declared  because  plain- 
tiife  would  not  join  a  particular  society;  the  declared  purpose 
of  the  strike  wae  to  cause  loss  of  employment  to  plaintiffs  b» 
cause  they  would  not  join  the  Allied  Building;  Trades,  chose  to 
I  faitiiful  to  their  own  union,  the  Flombers'  League;  the 
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Allied  Trades  would  not  declare  the  strike  off,  and  permit  work 
on  the  bnildingB  to  proceed  until  the  employers  entered  into 
contract,  practically  stipulating  that  they  would  discharge 
plaintiffs  and  not  re-employ  them.  It  is  not  important  that 
apt  language  precisely  expressing  the  threat  should  have  Been 
used ;  the  meaning  of  their  declarations  and  acts  was  well  under- 
stood by  all  parties.  The  men  lost  their  work;  the  employers 
after  a  damaging  stoppage  were  permitted  to  proceed  because 
they  yielded  to  the  threat,  that  is,  they  were  intimidated  because 
they  feared  further  loss.  How  absurd  it  is  to  call  this  peaceable 
persuasion,  and  how  absurd  to  argue  that  if  the  law  attempts  to 
present  it  the  right  of  the  workmen  to  organize  for  their  com- 
mon benefit  is  frustrated*  And  then,  what  about  the  right  of 
the  Plumbers^  League  to  organize  for  the  common  benefit  of  its 
members  of  whom  the  plaintiffs  are  a  part?  The  declared  puiv 
pose  of  the  Allied  Trades  is  by  these  acts  to  absorb  this  xmiont 
and  thereby  destroy  it.  Under  no  possible  view  of  the  conduct 
of  defendants  was  it  lawful  The  opinion  of  the  superior  court 
of  Massachusetts  (Plant  v.  Woods,  176  Mass.  492,  79  Am.  St. 
Bep.  330,  67  N.  B.  1011),  on  a  case  much  like  this,  expresses  the. 
manifest  deduction  from  these  facts : 

''The  manifest  object  of  the  defendants  was  to  have  all  the- 
members  of  the  craft  subjected  to  the  rules  and  discipline  oV 
tkeir  particular  union  in  order  that  they  might  have  better  con-^ 
trol  over  the  whole  business,  and  to  that  end  they  combined- 
and  conspired  to  get  tiie  plaintiffs  and  each  of  them  to  join  the: 
defendant  association,  peaceably  if  possible,  but  by  threat  andl 

intinddation  if  necessary The  right  involved  is  the  right 

to  dispose  of  one's  labor  with  full  freedom.    This  is  a  legal 

right  and  is  entitled  to  legal  protection The  purpose  of 

these  defendants  was  to  force  the  plaintiffs  to  join  the  defend^ 
ant  ^  association,  and  to  that  end  they  injured  the  plaintiffs  iiB 
their  business  and  molested  and  disturbed  them  in  their  efforts 
to  work  at  their  trade.  It  is  true  they  committed  no  acts  of 
personal  violence  or  physical  injury  to  property,  although  they 
threatened  to  do  something  which  might  reasonably  be  expected 
to  lead  to  such  results.  In  their  threat  however,  there  was 
plainly  that  which  was  coercive  in  its  effort  upon  the  will.  It 
is  not  necessary  that  the  liberty  of  the  body  should  be  restrained. 
Bestraint  of  the  mind,  provided  it  would  be  such  as  would  force 
a  man  against  his  will  to  grant  the  thing  demanded,  and  acta* 
ally  has  that  effect,  is  sufBdent  in  cases  like  these.^ 
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In  that  caae  the  injunction  was  awarded  as  it  was  here.  1 
Eddy  on  Combinations,  416,  says:  *'The  courts  recognize  the 
rij^t  of  workingmen  to  combine  tcigether  for  the  purpose  of 
brttering  their  condition,  and  in  endeavoring  to  attain  their  ob- 
ject they  may  inflict  more  or  less  inconvenience  and  damages 
upon  the  employer;  but  a  threat  to  strike  unless  their  wages  are 
advanced  is  something  veiy  different  from  a  threat  to  strike  un- 
less workmen  who  are  not  members  of  the  combination  are  dis- 
charged. In  either  case  the  inconvenience  and  damage  inflicted 
upon  the  employer  is  the  same;  but  in  the  one  case  the  meaaa 
used  are  to  obtain  a  Intimate  purpose,  namely,  the  advance- 
ment of  their  own  wages,  and  the  injury  inflicted  is  no  mora 
than  is  lawfully  incidental  to  the  enjoyment  of  their  own  l^al 
rights.  In  the  other  case  the  object  sought  is  the  injury  of  a 
third  party;  and  while  it  may  be  argued  that  indirectly  the  dia- 
charge  of  the  nonunion  employ^  will  strengthen  and  benefit  the 
union  and  thereby  indirectly  ben^t  the  union  workmen,  the 
benefit  to  the  members  of  the  combination  is  so  remote,  as  com- 
pared to  the  direct  and  immediate  injury  inflicted  upon  the 
nonunion  workmen,  that  the  law  does  not  look  beyond  the  im- 
mediate loss  and  damage  to  the  innocent  parties  to  the  remote 
benefits  that  might  result  to  the  union.*' 

And  so,  as  already  intimated,  it  comes  simply  to  the  question. 
Shall  the  law  of  an  irresponsible  trades  union,  or  shall  the  or- 
ganic law  of  a  free  commonwealth,  prevail?  We  answer  every 
court  of  the  commonwealth  ia  bound  to  maintain  the  latter  in 
letter  and  spirit. 

The  learned  judge  of  the  court  below  has  so  framed  his  decree 
^  that  it  is  directed  only  against  the  unlawful  acts.  If  theie 
be  disobedience  or  evasion  of  it,  he  thoroughly  understands  how 
to  enforce  it. 

All  the  assignments  of  error  are  overruled  and  the  decree  ia 
affirmed  at  costs  of  appellants. 


The  Action  of  a  Labor  Union  and  its  walking  delegates  In  eansiag 
the  discharge  of  certain  workmen  by  threatening  their  emplojen 
with  a  strike  is  not  nnlawf  nl  when  the  object  is  restricted  to  obtaining 
employment  for  the  members  of  such  union:  National  Protective 
Assn.  etc.  v.  Gumming,  170  N.  Y.  315,  88  Am.  St.  Bep.  648,  63  K.  S. 
369.  But  a  general  scheme  of  a  union  to  compel  the  members  of 
p.nother  union  to  desert  it,  and  become  members  of  the  former,  and. 
If  necessary  to  that  end,  to  threaten  employtSs  and  caose  them  to 
bf  novo  that  thoro  will  be  trouble  if  they  continue  their  employment 
unless  the  members  abandon  their  union  and  join  the  other,  U  held 
unlawful  and  enjoined  in  Plant  y.  Woods,  176  Mass.  492,  79 
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8t  Bep.  330,  57  N.  E.  1011.  As  to  the  right  to  an  Injunction  against 
th«  enticing  of  apprentices  to  join  a  labor  union,  see  Flaeeus  ▼. 
Smith,  199  Pa.  St.  128,  85  Am.  St.  Bep.  779,  48  Atl.  779.  As  to  the 
eonstitntional  right  of  an  employer  to  discharge  an  employ^  on  the 
ground  that  he  belongs  to  a  union,  see  State  v.  Kreutzberg,  114  Wis. 
030,  91  Am.  St.  Bep.  934,  90  N.  W.  1098.  And  as  to  the  right  to  an 
injunction  against  a  boycott  of  employers  by  a  union,  see  Marx  T* 
WatMJiy  168  Mo.  133,  90  Am.  St.  Bep.  440,  67  S.  W.  391. 


LBITZ  ▼.  HOflMAN. 

[207  Pa.  St.  289,  66  AtL  868.] 

JUDGMENTS — Setoff — Equity. — ^The  setoff  of  one  Judgment 
against  another  is  not  a  legal  right,  but  is  allowed  by  courts  under 
their  inherent  powers  in  the  administration  of  justice,  and  is  gOY- 
emed  by  the  principles  of  equity,     (p.  791.) 

JUDGMENTS — Setoff  of. — If  judgments  are  both  founded  on 
eontraet,  prima  facie,  the  setoff  of  one  against  the  other  should  be 
allowed,  and  the  same  presumption  should  prevail  where  one  or  both 
judgments  may  be  in  tort,  but  of  a  kind,  such  as  damage  from 
negligence,  which  does  not  involve  the  element  of  willful  injury, 
bnt  if  one  judgment  is  in  contract,  and  the  other  in  tort,  which  im- 
pliee  intent  to  injure,  the  presumption  is  against  a  setoff,  and  the 
person  asking  for  it,  especially  if  the  tort-feasor,  must  show  some 
equity  in  its  favor,     (p.  792.) 

JUDGMENTS — Setoff  of. — ^If  two  judgments  are  in  contract, 
or  two  judgments  are  in  tort,  the  element  of  priority  in  time  is  gen- 
erally of  importance  on  the  question  of  setoff,  but  each  case  is  to  be 
determined  on  its  own  circumstances  and  merits  viewed  by  the  eyes 
of  a  chancellor  in  equity,     (p.  793.) 

JUDGMENTS — Setoff  of— Practice  on  AppeaL — ^The  decision 
ef  a  lower  eeiirt  refnsing  to  set  off  one  judgment  against  another,', 
may  be  reviewed  on  appeal,  and  such  an  appeal  brings  up  the  whole 
ease  for  consideration  on  its  merits,     (p.  793.) 

JUDGMENTS — Setoff  of. — A  judgment  for  slander  cannot  be 
let  off  against  a  former  judgment  in  contract,  unless  there  is  some 
equity  which  demande  it.     (pp.  793,  794.) 

J.  W.  Brown  and  D.  McMuUan,  for  the  appellant 
L  C.  Arnold  and  B.  F.  Davis,  for  the  appellee. 


MITCHELL,  0.  J*  It  ie  settled  and  unquestionable  law 
that  the  setoff  of  one  judgment  against  another  is  not  a  le^I 
right  even  under  our  defalcation  act,  but  is  allowed  by  the  courts 
under  thdr  inherent  powers  in  the  administration  of  justice  and 
is  governed  by  the  principles  of  equity.  In  Wellock  t.  Cowan, 
16  Serg.  ft  B.  318,  it  is  said  per  curiam :  '^Setoff  had  no  exist- 
ence at  the  common  law,  relief  being  had  only  in  equity.  Since 
the  statute  this  branch  of  chancery  jurisdiction  has  not  been 
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exercised  where  relief  might  be  had  at  law;  although  for  a  par* 
ticular  equity  not  provided  for,  chancery  will  go  beyond  the  stafe- 
nte,  and  allow  of  what  is  called  on  equitable  setoff  by  yirtne  of 
its  original  powers.  Courts  of  common  law  have  long  exercised 
the  same  powers  in  setting  judgments  against  each  other;  a 
matter  not  provided  for  in  the  statute^  and  therefore  eonstitat- 
ing  perhaps  the  only  equitable  jurisdiction  which  those  courta 
possess.'*  In  Ramsey's  Appeal,  2  Watts,  228,  27  Am.  Dec  301, 
Chief  Justice  Gibson  says :  'There  is  a  fallacy  in  supposing  de- 
falcation in  a  case  like  th^  present  to  be  a  legal  right  Judg- 
ments are  set  against  each  other,  not  by  force  of  the  statute,  but 
by  the  inherent  powers  of  the  courts  immemoriaUy  exercised. 
•  •  •  •  An  equitable  right  of  setting  off  judgments,  therefore,  is 
permitted  only  where  it  will  infringe  on  no  other  right  of  equal 
giade.'*  And  in  Bums  v.  Thomburgh,  3  Watts,  78,  it  is  agua 
said,  per  curiam,  the  power  to  set  one  judgment  against  another 
"is  not  a  legal  power,  nor  its  exercise  demandable  of  right* 

But  though  the  principle  in  general  has  been  thus  clearly  aad 
frequently  declared,  its  limits  and  practical  application  between 
the  original  parties  have  been  little  discussed,  most  of  the  casea 
from  Jacoby  v.  Quier,  6  Serg.  &  R.  448,  down  to  dement  ▼. 
Philadelphia,  137  Pa.  St  328,  21  Am.  St  Sep.  876,  20  Att 
1000,  having  arisen  on  disputes  as  to  the  rights  of  assignees. 

Some  few  rules,  or  at  least  presumptions,  may  be  gath^rad 
from  the  incidental  discussions  and  applications  in  the  caasfli 
Thus  if  the  judgments  are  both  founded  on  contract,  prima  facie 
the  setoff  should  be  allowed,  and  probably  the  same  presume tiom 
should  prevail  where  one  or  both  judgments  may  be  in  toft  but 
of  a  kind,  such  ss  damage  from  negligence,  which  does  not  in* 
volve  the  element  of  willful  injury.  But  if  one  judgment 
^^  is  in  contract  and  the  other  in  tort  whidi  impUes  intent  Uk 
injure,  though  there  is  no  fixed  rule  which  prevents  a  setoff,  yet 
the  presumption  is  against  it,  and  the  party  asking  for  it,  e»* 
pecially  if  the  tort-feasc^'^  should  show  aome  equity  im  its  favor. 
In  such  cases,  as  also  where  both  judgments  are  in  tort,  tiie 
element  of  priority  in  time  is  generally  of  importance.  And 
all  of  these  rules  and  presumptions  are  subservient  to  the  funda- 
mental principle  that  each  case  is  to  be  determined  on  its  own 
circumstances  and  merits  viewed  with  the  eyes  of  a  chancellor 
in  equity. 

It  is  argued  by  the  appellant  in  this  court,  that  the  setoff  not 
being  of  legal  right,  the  decision  of  the  common  pleas  can  onlj 
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be  reviewol  fo*-  ^bnse  of  discretioiL  This,  however,  cannot  be 
sQslaixiecl.  Though  the  jurisdiction  is  one  resting  on  discretion, 
it  18  a  judicial  discretion  to  be  exercised  on  the  established  prin- 
dplea  of  equity.  It  was  held  in  Wellock  t.  Cowan,  16  Serg.  & 
B.  318,  and  again  in  Bums  ▼.  Thomburgh,  3  Watts,  78,  that 
as  the  facta  do  not  appear  on  the  record  the  action  of  the  court 
on  motion  or  role  to  set  off  judgments  could  not  be  reviewed 
on  writ  of  error.  And  in  Horton  v.  Miller,  44  Pa.  St.  266,  it 
was  expressly  held  that  the  proper  remedy  was  by  appeal.  And 
see  Aber's  Petition,  18  Pa.  Super.  Gt.  110.  The  proceeding 
being  in  its  nature  equitable,  an  appeal  briu^  up  the  whole  case 
for  coiiflideration  on  its  merits. 

In  1898  Hohman  sold  a  property  to  Leitz  for  $5,000,  re* 
ceived  $1,000  on  account  and  a  bond  for  $4,000  on  which  judg- 
ment was  duly  Altered.  Later  in  the  same  year  Hohman  as- 
signed the  judgment  with  a  guaranty  and  Leitz  failing  to 
make  the  subsequent  payments  the  land  was  sold  under  the 
judgment  to  Arnold^  one  of  the  assignees,  for  $1,000,  and  by 
him  conveyed  back  to  Hohman  in  March,  1897.  In  June,  1897, 
Leitz  began  suit  against  Hohman  for  slander  which  resulted  in 
a  judgment  for  plaintiff  for  $300.  While  this  suit  was  pending 
in  April,  1898,  the  judgment  against  Leitz  was  retransferred 
by  the  assigneee  to  Hohman,  and  this  he  now  seeks  to  set  off 
against  the  judgment  in  the  slander  suit.  The  court  below  re- 
fused permission*  His  reasons  are  convincing.  It  does  not 
appear  that  the  transaction  in  regard  to  the  land  resulted  in 
any  pecuniary  loss  to  Hohman.  He  got  his  property  back  again, 
with  $1,000  paid  on  account  and  a  judgment  for  the  rest  of 
the  agreed  purchase  ^^®  money.  While  this  does  not  affect 
his  legal  rights  so  lon^  as  the  judgment  stands  imchallenged 
on  the  record,  yet  it  bears  very  significantly  on  the  equity 
of  his  claim  to  setoff.  After  the  sheriff^s  sale  nothing 
further  was  done  under  the  judgment.  Its  lien  was  allowed 
to  expire  without  renewal,  and  the  vendor  was  again 
in  possession  of  the  land.  But  when  the  vendee's  suit  for 
slander  had  been  pending  a  year,  the  dormant  judgment  was 
aroused  from  its  torpor  and  reassigned  to  its  original  plaintiff 
Hohman.  It  is  apparent  that  the  principal,  if  not  the  whole, 
purpose  of  this  action  was  to  put  Hohman  in  position  to  use 
it  for  protection  against  the  result  of  his  own  wrong.  If  he 
could  do  this  in  slander,  he  might  do  it  in  assault  and  battery 
or  other  tort    It  is  not  in  the  interest  of  good  order  or  the  pub- 
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lie  peace  to  allow  satisfaction  for  even  a  judgment  ddt  to  be 
obtained  in  this  way.  If  the  tort  had  been  first  in  time  or  the 
circumstances  different,  the  rule  might  have  been  different,  but 
on  the  merits  of  the  case  as  presented  we  concur  with  the  learned 
judge  of  the  common  pleas  and  '^do  not  think  that  because  one 
man  holds  a  judgment  against  another,  he  is  entitled  ....  to 
slander  his  character  to  the  amount  of  his  judgment  with  im- 
munity from  other  punishment,  and  we  see  no  equity  that  can 
sustain  such  a  proposition." 

The  judgment  of  the  superior  court  is  reversed  and  the  order 
of  the  common  pleas  reinstated  and  aflSrmed. 


The  Setolf  of  One  Judgment  against  another  is  considered  in  tiM 
note  to  Duncan  t.  Bloomstoek.  18  Am.  Dee.  729-731;  and  the  subse- 
quent eases  of  De  Camp  v.  Thompson,  159  N.  Y.  444,  70  Am.  St.  Bep. 
570,  54  N.  E.  11;  Zinn  v.  Dawson,  47  W.  Ya.  45,  81  Am.  St.  Bep. 
772,  34  S.  E.  784;  Collins  v.  Campbell,  97  Me.  23,  94  Am.  St.  Rep. 
458^  53  Atl.  837.  The  jurisdiction  to  set  off  one  judgment  a^inst 
another  is  equitable  in  its  nature,  and  the  application  therefor  is 
addressed  to  the  discretion  of  the  court.  The  setoff  is  not  of  right, 
but  of  grace:  Simmons  v.  Reed,  81  S.  C.  389,  17  Am.  St.  Rep.  36,  • 
8.  E.  1058;  Thropp  v.  Susquehanna  etc.  Ins.  Co.,  125  Pa.  St.  427,  11 
Am.  St.  Rep.  909,  17  Atl.*  473.  A  judgment  founded  on  contract  may 
be  set  off  against  one  founded  on  tort:  Puett  v.  Beard,  86  Ind. 
172,  44  Am.  Rep.  280. 

The  Right  of  Setoff  after  insolvency  is  the  subject  of  a  monographic 
note  to  St.  Paul  etc.  Trust  Co.  v.  Leek,  47  Am.  St.  Bep.  578-595.  As 
to  the  setting  off  one  tort  against  another,  see  Keller  v.  B.  F.  Good- 
rich Co.,  117  Ind.  556,  10  Am.  St.  Rep.  88,  20  N.  E.  254.  Consult, 
tno^  Becker  v.  Northway,  44  Minn.  61,  20  Am.  St.  Bep.  543,  46  N. 
W.  210.  And  af  to  the  right  to  purchase  elalma  to  mie  aa  setoffs,  aee 
Nix  y.  ElUs,  118  Ga.  345,  98  Am.  St.  Bep.  Ill,  45  &  E.  404. 
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PETTIGEEW  ▼.  PETTIGREW. 

[207  Pa.  St.  813,  56  Atl.  878.] 

DBAD  BODIES — ^Property  in. — The  law  recognizes  property 
in  a  hnman  eorpse,  but  such  property  is  subject  to  a  trust,  and 
limited  in  its  rights  to  such  exercise  as  shall  be  in  confonnity  with 
the  duty  out  of  which  the  rights  arise,     (p.  796.) 

BEAD  BODIES— Bight  of  BnrlaL— There  is  no  nniyersal  role 
at  to  the  burial  of  the  dead  applicable  alike  to  all  eases,  but  each 
moat  be  considered  in  equity  on  its  own  merits,  having  due  regard  to 
the  interests  of  the  public,  the  wishes  of  the  decedent,  and  the 
rights  and  feeUngs  of  those  entitled  to  be  heard  by  reason  of  rela- 
tionship or  association.     (^.  799.) 

DEAD  BODIES.— The  Paramount  Bight  of  Burial  of  a  dead 
body  is  in  the  surviving  husband  or  widow,  and  if  the  parties  were 
living  in  the  normal  relations  of  marriage,  it  will  require  a  very 
strong  ease  to  justify  a  eourt  in  interfering  with  the  wish  of  the 
survivor,     (p.  799.) 

DEAD  BODTRH  Right  of  BniiaL — If  there  is  no  surviving 
husband  or  wife,  the  right  of  burial  of  a  dead  body  is  in  the  next 
of  kin  in  the  order  of  their  relation  to  the  decedent  as  children  of 
proper  age,  parents,  brothers  and  sisters,  or  more  distant  kin,  mod- 
ified aa  it  may  be  by  circumstances  of  special  intimacy  or  association 
with  the  decedent,     (p.  799.) 

DEAD  BODIES— Method  and  Bight  of  BuzlaL— How  far  the 
desires  of  a  deeedent  as  to  his  method  of  burial  should  prevail  against 
thoso  of  a  surviving  husband  or  wife  is  an  open  question,  but  as 
against  remoter  kindred  sueh  wishes,  especially  if  strongly  and 
recently  expressed,  should  usually  prevail     (p.   799.) 

DEAD  BODIES— Bight  of  Belnterment. — ^With  regard  to  rein- 
terment of  a  dead  body  in  a  different  place,  the  presumption  against 
the  right  of  removal  grows  stronger  with  the  remoteness  of  connec- 
tion with  the  decedent  and  reserving  always  the  right  of  the  court 
to  require  reasonable  eause  for  such  removal  and  reinterment,  (p. 
800.) 

DEAD  BODIES— Bight  of  Bemoral  and  Beintennent. — ^If  a 
decedent  leaving  a  widow  and  one  child  surviving,  is  buried  in  a 
lot  belonging  to  his  father's  family,  with  the  widow's  consent,  at 
least  to  su<£  temporary  buriaL  and  upon  the  subsequent  death  of 
sneh  child  it  la  bnried  in  a  lot  owned  by  the  widow  in  another 
cemetery,  the  widow  has  a  right  to  remove  the  body  of  her  husband 
to  the  lot  purchased  by  her,  in  accord  with  the  expressed  wish  of 
sneh  child,  especially  when  there  is  not  room  in  the  lot  where  the 
husband  was  buried  for  the  burial  of  the  widow  and  child,  unless 
they  were  put  in  the  same  grave  with  the  husband,  and  the  hostile 
feelings  of  his  family  make  it  doubtful  if  this  privilege  would  be 
granted,    (p.  800.) 

J.  H.  McCain  and  W.  J.  Chiisly^  for  tbe  appellanta. 

M.  F.  Leaaony  J.  B.  Neale  and  J.    H.  Painter,  for  the  ap* 
pellee. 
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»**  MITCHELL,  C.  J.  When  a  man  dies,  public  policy  and 
regard  for  the  public  health,  as  well  as  the  universal  sense  of 
propriety,  require  that  his  body  should  be  decently  cared  for  and 
disposed  of.  The  duty  of  disposition,  therefore,  devolves  upon 
some  one  and  must  carry  with  it  the  right  to  perfomu  It  is 
oommonly  said,  being  repeated  from  the  early  cases  in  England 
where  the  whc^e  matter  of  burials  was  under  the  jurisdietioa 
of  the  ecclesiastical  courts,  that  there  can  be  no  property  in  a 
corpse.  But  inasmuch  as  there  is  a  legally  recognized  right 
of  custody,  control  and  disposition,  the  essential  attribute  of 
ownership,  I  appr^end  that  it  would  be  more  accurate  i»  aaj 
that  the  law  recognizes  property  in  a  corpse,  but  property  suB- 
jcct  to  a  trust  and  limited  in  its  rights  to  such  exercise  as 
shall  be  in  conformity  with  the  dui^  out  ot  which  the  rights 
arise.  Whether,  '^^  however,  the  rights  be  called  property 
or  not  is  manifestly  a  question  of  words  rather  than  of  sub* 
stance. 

The  general  subject  is  treated  historically  with  great  learning 
and  ability  in  Matter  of  Widening  Bedunan  Stre^,  4  Bradf. 
Surr.  503,  by  the  referee,  Hon.  Samuel  B.  Buggies,  whose  re- 
port is  a  storehouse  to  which  all  subsequent  discussions  have 
resorted  for  materiala  An  exhaustive  catalogue  of  the  law  of 
literature  on  burials,  ete.,  will  also  be  found  in  a  note  to 
Johnston  v.  Marinus,  18  Abb.  N.  C.  7^  The  principal 
judicial  decisions  on  the  subject  are  Wynkoop  v.  Wynkoop,  42 
Pa.  St  293,  82  Am.  Dec.  606;  Pox  v.  Gordon,  16  Phila.  185; 
Pierce  v.  Cemetery  Co.,  10  B.  I.  227,  14  Am.  Bep.  667;  Hsckett 
▼.  Hackett,  18  R.  I.  165,  49  Am.  St  Bep.  762,  26  AtL  42; 
Secord  v.  Secor,  18  Abb.  N.  C.  78,  note ;  Weld  v.  Walker,  130 
Mass.  422,  39  Am.  Bep.  465;  Larson  v.  Chase,  47  Minn.  307, 
28  Am.  St  Bep.  370,  50  N.  W.  238;  Johnston  v.  Marinus,  18 
Abb.  N.  C.  75;  Benihan  v.  Wright,  126  Ind.  636,  21  Am.  St 
Rep.  249,  25  N.  E.  822;  O'DonneU  v.  Slack,  128  Cai  285,  55 
Pac.  906;  Enos  v.  Snyder,  131  Cal.  68,  82  Am.  St  Bep.  330, 
63  Pac  170;  McEntee  v.  Bonacum  (Neb.),  92  N.  W.  633. 

It  is  not  necessary  here  to  go  into  a  general  diseuflrion  of  the 
various  questions  raised  in  the  decisions.  They  have  been  re- 
viewed with  admirable  clearness  and  accuracy  by  Judge  Thayer 
in  Pox  V.  Gordon,  16  Phila.  185.  But  certain  deductions  may 
be  drawn  and  put  into  practical  shape  from  the  cases. 

The  ri^t  of  control  and  disposition,  whether  called  property 
or  not,  springs,  as  already  said,  from  the  legal  duty  or  obliga* 
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tion.  In  Fexmsylvuiia^  as  generally  elsewhere,  that  devolvea 
on  the  executor  or  adminirtrator.  The  statute  puts  the  duty 
of  paying  the  decedent's  debts  out  of  his  assets  on  his  executor, 
and  expressly  names  funeral  expeDses  as  first  in  the  order  of 
priority  of  payment.  Prima  facie,  therefore,  the  duty  to  deter- 
mine  when,  where  and  in  what  manner  the  body  shall  be  buried 
rests  with  flie  executor  or  administrator.  But  his  right  is  not 
absolute  nor  his  judgment  conclusiye.  The  determination 
must  rest,  as  said  in  Fox  v.  Gordon,  16  Phila.  185,  ''upon  con- 
siderations arising  partly  out  of  the  domestic  relations ;  .  .  .  . 
partly  out  of  the  universal  sentiment  •  •  •  •  that  the  dead 
should  repose  in  some  spot  where  they  will  be  secure  from  prof- 
aaation;  partly  out  of  what  is  demanded  by  society  for  the 
preservation  of  the  public  healthy  morality  and  decency;  and 
partly  often  out  of  *^'^  what  is  required  by  a  proper  respect 
for  and  observance  of  the  wishes  of  the  departed  themselves/' 
Under  the  statute  in  Pennsylvania  the  right  to  administration 
folongs  first  to  iiie  surviving  husband  and  widow.  To  sudi 
survivor,  therefore,  belongs  the  right  of  control  of  the  body  for 
interment,  and  a  waiver  of  the  right  to  administer  will  not  in- 
clude a  waiver  of  such  right  of  control  unless  it  be  express 
and  absolute.  In  the  exigencies  of  business  and  the  interests 
of  the  estate  it  is  not  unfrequently  desirable  that  a  stranger,  or 
e? en  a  creditor  should  administer,  but  no  court  would  sanction 
a  disregard  by  such  an  administrator  of  the  wishes  of  a  widow 
or  oven  of  tiie  next  of  kin,  as  to  the  place  and  manner  of 
bnrisL 

How  far  the  decedent's  own  wishes  or  even  his  specific 
directions  are  to  prevail  must  be. regarded  as  unsettled.  In 
Williams  v.  Williams,  L.  R.  20  Ch.  Div.  659,  Eay,  J.,  held 
Chat  the  right  of  custody  being  incident  to  the  duty  of  burial 
which  is  in  ilie  executors,  a  man  in  England  ''cannoi  by  will 
dispoee  of  his  dead  body.**  And  in  a  note  to  a  report  of  the 
same  case  in  21  Am.  Law  Beg.,  N.  S.,  512,  Professor  Ewell 
seems  to  approve  the  ruliog,  though  he  admits  that  it  is  of 
first  impression.  The  case  grew  out  of  the  disinterment  and 
cremation  of  the  body  by  a  stranger  to  the  family,  under 
written  directions  of  the  deceaeed,  and  with  great  respect  foa* 
tiie  tribunal  I  cannot  help  tfiinking  that  the  decision  was  un- 
consciously influenced  by  the  English  conservatism  in  regard 
to  burial,  and  the  attendant  reluctance  to  countenance  in  any 
w^y  the  innovation  of  burning.    The  clear  trend,  I  think,  of  the 
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American  decisions  is  to  the  contrary,  notwithstanding  the 
apparent  assent  in  Enos  v.  Snyder,  131  GaL  68,  82  Am,  St  Rep. 
330,  63  Pac.  170,  where  the  cases  cited  do  not  support  the 
dictum.  See  Fox  v.  Gordon,  16  Phila.  185,  already  cited; 
Pierce  v.  Cemetery  Co.,  10  R.  I.  227,  14  Am.  Rep.  667; 
Johnston  v.  Marinus,  18  Abb.  N.  C.  75;  Secord  v.  Secor,  18 
Abb.  N.  C.  78;  O'DonneU  v.  Slack,  123  Cal.  286,  65  Pac.  906; 
Lowry  v.  Plitt,  16  Am.  Law  Reg.,^N.  S.,  165,  and  note  by  Mr, 
Francis  Rawle.  And  whether  the  decedent^s  directions  are  re- 
garded as  paramount  or  not  it  is  agreed  in  all  the  cases  that 
they  are  entitled  to  respectful  consideration  whenever  the  ques- 
tion comes  into  court. 

In  the  absence  of  a  surviving  husband  or  widow  the  wishes 
of  the  next  of  kin  are  entitled  to  be  considered  with  varying 
weight  according  to  the  nearness  of  the  kinship  and  the  per- 
sonal ^^®  relations  between  them  and  the  decedent  A  more 
distant  relative  or  even  a  friend  not  connected  by  ties  of  blood 
may  have  a  superior  right  under  exceptional  circumstances  to 
one  nearer  of  kin,  as  was  held  in  Scott  v.  Riley,  16  Phila. 
106. 

The  foregoing  observations  relate  chiefly  to  the  first  inter- 
ment A  reinterment  involving  a  removal  to  another  locality 
stands  upon  a  somewhat  different  footing  and  has  been  the 
cause  of  most  of  the  litigation  on  the  subject  The  duties  of 
the  executor  or  administrator  terminate  with  the  first  interment, 
and  on  the  question  of  removal  he  is  not  a  party  in  interest 
The  controversy,  if  there  be  one,  must  be  between  next  of  kin. 
The  presumption  is  against  a  change.  The  imprecation  on  the 
tomb  at  Stratford  "curst  be  he  that  moves  my  bones,"  whether 
it  be  Shakespeare's  own  or  some  reverent  friend's,  expresses  the 
universal  sentiment  of  humanity  not  only  against  profanation 
but  even  disturbance.  When  a  case  comes  into  court,  the 
chancellor  will  regard  this  sentiment,  and  consider  all  the  cir- 
cumstances in  that  connection. 

The  case  of  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293,  82  Am, 
Dec.  606,  has  been  frequei^tly  cited,  and  is  relied  on  by  appel- 
lant here  as  deciding  that  the  rights  of  the  next  of  kin  are 
superior  to  those  of  the  widow.  The  reporter's  syllabus  ap- 
parently goes  that  far,  but  it  is  much  too  broad  and  is  an  im« 
provident  generalization  from  the  second  conclusion  of  the 
referee  in  In  re  Beekman  Street,  4  Bradf .  Surr.  603  (quoted  by 
Read,  J.),  that  the  right  'HoelongB  exclusively  to  the  next,  of 
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kin/'  But  the  Beekman  street  case  was  a  claim  by  next  of  kin 
to  be  allowed  to  control  the  removal  of  a  body  which  had  been 
bnried  more  than  fifty  years  and  whose  removal  was  made  neces- 
saiy  by  the  widening  of  a  street  through  the  churchyard.  There 
was  no  widow  living  and  the  contest  was  an  amicable  one  be- 
tween the  next  of  kin  and  the  church  to  determine  their  re- 
spective rights.  The  referee  held  that  in  such  case  the  rights 
of  the  next  of  kin  were  exclusive  of  those  of  the  churchy  and  it 
is  said  (Hackett  v.  Hackett,  18  E.  I.  155,  49  Am.  St.  Eep.  762, 
26  Atl.  42)  that  he  added  a  note  to  his  report  explaining  that 
his  use  of  the  term  '^next  of  kin''  had  no  reference  to  any  rights 
of  a  surviving  husband  or  widow.  The  Wynkoop  case  grew 
out  of  the  attempt  of  the  widow  to  remove  the  body  of 
Colonel  Wynkoop,  a  distinguished  soldier,  more  than  a  year 
after  it  had  been  buried,  as  claimed,  by  her  consent,  with  the 
•*•  honors  of  war,  and  in  accordance  with  his  known  wishes,  in 
the  city  of  his  home.  What  the  case  really  decides  is  that  the 
rights  of  the  widow  as  administratrix  ended  with  the  first  inter- 
ment, and  as  to  her  rights  as  widow  the  court  was  justified  ''in 
refusing  permission  to  a  removal  imder  the  circumstances.'' 
The  case  is  not  authority  for  anything  more. 

The  result  of  a  full  examination  of  the  subject  is  that  there 
is  no  universal  rule  applicable  alike  to  all  cases,  but  each  must 
be  considered  in  equity  on  its  own  merits,  having  due  regard 
to  the  interests  of  the  public,  the  wishes  of  the  decedent  and 
the  rights  and  feelings  of  those  entitled  to  be  heard  by  reason 
of  relationship  or  association. 

Subject  to  this  general  result  it  may  be  laid  down,  first,  that 
the  paramount  right  is  in  the  surviving  husband  or  widow, 
aad  if  the  parties  were  living  in  the  normal  relations  of  mar- 
riage it  will  require  a  very  strong  case  to  justify  a  court  in 
interfering  with  the  wish  of  the  survivor. 

Secondly,  if  there  is  no  surviving  husband  or  wife,  the  right 
is  in  the  next  of  kin  in  the  order  of  their  relation  to  the 
decedent,  as  children  of  proper  age,  parents,  brothers  and  sisters, 
or  more  distant  kin,  modified,  it  may  be,  by  circumstances  of 
special  intimacy  or  association  with  the  decedent. 

Thirdly,  how  far  the  desires  of  the  decedent  should  prevail 
against  ilioee  of  a  surviving  husband  or  wife  is  an  open  ques- 
tion, but  as  against  remoter  connections,  such  wishes,  especially 
if  strongly  and  recently  expressed,  should  usually  prevaiL 
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Fourthly,  mdi  regard  to  a  reinterment  in  a  different  place, 
the  Bame  ralee  dionld  i^ply,  but  with  a  presumption  against 
removal  growing  stronger  with  the  remoteness  of  oon&eetion 
with  the  decedent  and  reserving  always  the  right  of  the  court 
to  require  reasonable  cause  to  be  shown  for  it. 

In  the  present  case  the  court  finds  as  facts  that  when  tiie 
decedent  died  he  left  a  widow  and  one  child^  his  next  of  kin. 
The  child  died  about  a  year  afterward  and  was  Buried  in  a  lot 
in  another  cemetery  purchased  by  the  widow.  The  daughter, 
though  young,  appears  to  have  had  a  sentiment  on  tiie  subject 
and  desired  her  father  to  be  buried  with  her.  The  dece^sit 
was  buried  in  a  lot  belonging  to  his  father's  family,  with  Hie 
widow's  consent,  but  whether  her  consent  was  more  than  for  t 
temporary  interment  is  disputed*  Whatever  may  be  the  fact 
^^*^  as  to  that,  it  is  found  by  the  court  below  that  there  ii  not 
room  in  the  family  lot  for  the  burial  of  the  daughter  and  the 
widow  unless  they  be  put  in  the  same  grave  with  the  decedent, 
end  the  hostile  feehngs  of  the  brother  and  sisters  make  it  doubt- 
ful if  even  this  privilege  would  be  conceded.  These  facts  more 
than  justify  the  conclusion  of  the  learned  judge  below  that  the 
right  of  the  widow  to  remove  the  body  to  the  new  lot  pur- 
chased by  her  for  that  purpose  should  not  be  interfered  wUIl 

Decree  affirmed  at  costs  of  appellant. 


The  Questions  Involved  in  the  Principal  Case  have,  9n  two  oe«asIoB% 
engaged  our  attention  in  this  series  of  reports:  See  the  monographie 
notes  to  Wyukoop  t.  Wjoikoop,  82.  Am.  Dee.  909-516;  Reyes  T. 
Konkel,  75  Am.  St.  Bep.  424-430.  It  has  been  held  that  one  cannat 
dispose  of  his  dead  body  by  wiU  (Enos  v.  Snyder,  131  Cal.  68,  82 
Am.  St.  Rep.  8S0,  68  Pae.  170),  and  also  that  replevin  will  not  lie 
for  the  return  of  a  corpse:  Keyes  v.  Konkel,  119  Mieh«  550,  75  AJa. 
St.  Bep.  423,  78  N.  W.  649.  The  burial  of  a  body  by  the  eonseat 
of  those  interested  is  ordinarily  regarded  in  law  as  a  final  sepnltnre, 
whi<^h  eannot  be  disturbed  af^fninst  the  will  of  those  who  have  a  rifht 
to  object,  on  account  of  chaB«e  in  feeUng  or  eirennifltaneeff:  Qardner 
V.  Swan  Point  Cemetery,  20  B.  L  646y  78  Am.  St.  B^.  897,  40  AtL 
871, 
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COMMONWBAI/TH  t.  SCHMITKE. 

[807  Pa.  St.  M4,  56  Atl.  1088.} 

TMSMB  PBSTBN8BA— VciMM  te,— It  a  person  in  ofte  statey 
bf  BMana  of  false  statement  as  to  his  financial  standing,  inclosed 
with  an  order  for  goods  mailed  to  a  person  in  another  state,  causes 
indi  pereon,  who  relies  upon  his  statement,  to  deliver  the  goods  to  a 
earrior  for  shipment  to  the  person  thus  ordering  them,  who  reeeives 
ttnoi  at  their  destination  in  the  former  state,  he  may  be  properly 
tried  and  convicted  in  that  state  for  obtaining  goods  under  nlee 
pTvtenses.     (p.   802.) 

O.  Q.  Horwitz,  K  H.  Patterson  and  B.  W.  Arthur,  for  Qie 
tppdlant. 

A.  L.  Wdly  J.  C.  Haymaker,  district  attomej,  W.  D.  Grimes, 
assistant  district  attorney,  and  C.  M.  Thorp,  for  the  appelbe. 


BBOWN,  J.  The  facts  of  this  case  appear  in  the  report 
of  it  in  22  Pa.  Super.  Ct  348.  In  the  opini<m  of  tiiat  ocrart, 
aflSiming  the  judgment  of  the  court  below,  it  was  properly  said : 
^The  irerdict  of  the  jury  condusiYely  establishes  that  tiie  im* 
portant  facts  in  the  statement  mailed  by  the  defendant  were  false 
and  had  been  designedly  and  knowingly  made  with  intent  to 
dieat  and  defraud  the  New  York  Company,  that  the  New  York 
Company  had  relied  and  acted  upon  the  statement,  beliefing 
it  to  be  a  truthful  one,  and  that  the  defendant  reoeiyed  tiie 
goods  in  Allegheny  county.  The  verdict  of  guilty  was  fully 
justified  by  the  evidence,  which  phase  of  the  case  is  not  ques- 
tioned by  the  appellant/'  In  the  statement  of  questions  in- 
Tolved  on  this  appeal  we  are  asked  to  consider  nofliing  bnt  flie 
jurisdiction  of  the  court  of  quarter  sessions  of  Allegheny  county 
to  try  the  appellant  on  the  indictment  found  against  hinu  In 
their  printed  brief,  however,  his  counsel  contend  as  a  reason 
for  reversing  the  judgment,  ''that  the  commonwealth  utterly 
and  absolutely  failed  to  show  actual  possession  by  the  defend- 
ant or  by  the  company  of  which  he  was  an  officer,  or  by  any 
one  in  whom  he  was  interested.''  We  pass  this  by  with  th^ 
simple  comment  that,  in  the  statement  of  questions  involved, 
it  is  admitted  that  the  goods  were  received  by  the  consignees; 
and  the  jury,  under  the  testimony  of  Edward  R  Oilmore  as  to 
what  took  place  between  him  and  Schmunk  in  January  or  Fdl>- 
ruary,  ■*•  1900,  uncontradicted  by  the  latter,  were  fully 
justified  in  finding  that  the  goods  had  been  received  by  the  con* 
signee  in  Allegheny  county. 

Am.   St.  Rep.,  VoL  09—51 
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That  there  was  a  deliyeiy  to  the  conaigiiee  of  the  goods  in 
Mew  York,  by  delivering  them  to  the  common  carrier  in  that 
state,  is  not  to  be  questioned,  and  it  is  equally  clear  that  the 
title  and  right  of  possessicm  passed  there  to  the  consignee,  but 
to  this  delivery  of  title  and  right  of  possession  of  the  goods 
there  was  a  strhig.    If  at  any  time  while  in  the  custody  of  the 
common  carrier  on  their  way  to  the  consignee  the  fraud  prac- 
ticed upon  the  prosecutor  had  been  discovered,  Ihe  string  could 
have  been  pulled  and  the  goods  could  have  been  estopped  in 
transitu,  and,  under  a  rescission  of  the  contract,  reclaimed  and 
retaken  by  the  vendor.    This,  however,  is  not  the  question  now 
before  us.    What  we  are  to  decide  is^  whether  the  offense  of 
false  pretense  charged  against  the  defendant  was  committed 
vnthin  the  county  of  Allegheny.    The  offense  under  the  stat- 
ute is  obtaining  the  chattels  of  another  by  false  pretenses  with 
intent  to  cheat  and  defraud  him  of  the  same.    The  prdienses 
themselves  do  not  ccmstitute  the   crime.    They   are   but  the 
means  for  its  accomplishment.    In  this  case  they  were  made  in 
Allegheny  county  when  the  misrepresentations  were  mailed  to 
Hew  York  for  the  purpose  of  carrying  out  the  intention  to  cheats 
which  had  been  formed  here.    All  the  defendant  did  he  did 
in  Allegheny  county,  and  what  he  set  out  to  accomplish  in  hie 
scheme  was  accomplished  there.    The  offense  charged  against 
him  is  not  that  he  procured  a  technical  delivery  to  himself  bf 
a  delivery  of  the  goods  to  a  common  carrier  in  another  states 
but  it  is  that  he  actually  obtained  it    This  he  did  oolj  when 
they  reached  him  in  the  county  in  which  he  was  indicted,  as  is 
charged  in  the  indictment.    In  so  holding  the  court  below,  a« 
well  as  the  superior  court,  gave  to  the  word  '^obtain,''  as  used 
in  the  statute,  the  only  sensible  meaning  to  be  ascribed  to  it 
in  connection  with  the  crime  of  false  pretense  as  therein  d^ 
fined.    A  fundamental  meaning  of  the  word,  as  given  by  stand- 
ard  lexicographers,  is,  '*to  get   hold  of   by   effort,**   "to  get 
possession    of,*^  or  "to  have  in  possession.*'    If,   instead    of 
delivering  the  goods  to  a  common  carrier,  the  vendor  had  in- 
trusted them  in  New  Yoric  to  one  of  its  agents  or  representa- 
tives, to  be  taken  to  the  defendant's  company  at  Pittsburg,  and 
there  "^'^  handed   ovct  to  it,  can  it  be  pretended  that,  until 
they  were  so  handed  over,  the  vendee  would  have  obtained  them, 
got  hold  of  them  or  got  possession  of  them?    And  yet,  as  a 
matter  of  fact,  for  the  purpose  of  putting  the  vendee  in  actual 
possession  of  the  goods,  this  is  just  what  the  vendor  did  when  it 
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deliYered  them  to  the  oommon  carrier  with  its  retained  right  of 
stoppage  in  transita. 

Bnt  to  ns  tiiere  is  a  persoasiYe  reason,  apparently  oyerlooked 
by  eonnsel  for  the  commonwealihy  that  the  legifilatnre  intended 
the  word  ^'obtain''  should  receive  the  meaning  given  it  by 
both  conrts.  By  section  179  of  the  act  of  March  31, 1860  (Pub. 
Law^  382),  it  is  provided  that,  on  a  conviction  of  the  offense  of 
false  pretense,  the  defendant  shall  be  adjudged  to  restore  to 
the  owner  the  property  fraudulently  obtained  from  him.  If 
tiie  goods  fraudulently  obtained  are  not  actually  obtained  and 
in  the  actual  possession  of  the  offender,  how  can  there  be  a 
sentence  of  restitution?  It  is  made  part  of  the  penalty  clearly 
because  actual  pAession  is  intended  by  the  act  defining  the 
offense. 

Innumerable  authorities  have  been  pressed  upon  our  atten- 
tion by  counsel  on  both  sides  of  this  controversy.  Pages  would 
be  needlessly  consumed  in  considering  and  distinguishing  them 
without  adding  profitably  anything  to  what  is  said  by  Or- 
lady,  J.,  in  delivering  the  opinion  of  the  superior  court. 
We  rest  our  judgment  upon  what  we  regard  as  the  plain  mean* 
ing  of  the  statute  and  the  manifest  intention  of  the  legislature 
to  which  we  have  referred.  As  peculiarly  applicable  to  this 
case  we  dte,  without  more,  what  was  said  in  Queen  v.  Holmesi 
L.  R  12  Q.  B.  D.  23.  In  that  case  the  defendant  was  a  manu- 
facturer at  Nottingham,  and  entered  into  a  contract  to  build 
there  a  lace  machine  to  be  sent  to  France.  He  wrote  at  Not- 
tingham a  letter  containing  a  pretense  which  was  false,  and 
posted  it  at  that  place.  It  was  received  by  the  prosecutor  in 
Caudry,  France,  from  which  place  a  draft  for  one  hundred  and 
fifty  pounds  was  sent.  The  defendant  received  it  at  Netting^ 
ham  and  had  it  cashed  there.  It  was  argued  that  no  offense 
had  been  committed  in  England,  and  that,  therefore,  its  courts 
had  no  jurisdiction;  but  it  was  said  by  Lord  Coleridge,  C.  J.: 
"This  conviction  is  perf  ectiy  proper.  The  charge  was  of  obtain- 
ing money  by  false  pretenses,  and  that  chai^  was  proved ;  but 
a  question  is  reserved  ^^  as  to  whether  the  place  of  trial 
was  a  correct  place  in  which  to  try  the  prisoner.  There  is  no 
doubt  that  it  was  correct;  it  appears,  if  authority  be  needed, 
from  the  case  of  Rex  ▼.  Burdett,  4  Bam.  &  Aid.  95,  that  when 
a  letter  such  as  the  one  in  question  is  posted  the  pretense  is 
made,  and  here  it  appears  the  money  is  actually  received  and 
obtained  as  weU  as  the  letter  posted  in  Nottingham.    Of  the 
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two  lueceasaiy  ingredients  of  the  offense  both  take  pkoe  ia 
Nottingham*  It  may  be  that  one  important  part  of  the  offenn 
taking  place  in  Nottingham  would  be  eufScient,  but  hare  botli 
ingredients  take  place  in  NottinghaoL^'  To  this  HawkinSy  J^ 
added:  ''There  is  no  donbt  about  this  case;  the  conviction  » 
right;  every  element  occorred  at  Nottingham;  whatever  tiie 
prisoner  did  he  did  there.  If  the  conviction  were  gnashed  it 
would  enable  frandnlent  people  to  cany  on  a  profitable  trade  in 
false  pretenses  with  impunity.^ 

The  judgment  of  the  superior  court  and  Ha  order  fiiat  the 
record  be  remitted  to  the  court  below,  for  the  purpose  of  carry- 
ing  out  the  sentence  there  imposed,  are  affirmed. 

The  Venue  in  prosecutioiui  for  obtaining  money  or  goods  nnder 
false  pretenses  is  discussed  in  the  monographic  note  to  Barton  ▼• 
People,  25  Am.  St.  Bep.  386,  387.  See,  also,  the  remarks  made  on 
this  question  in  Pe<^le  v.  Hyatt,  172  N.  Y.  176,  64  N.  E.  825,  02 
Am.  St.  Bep.  706,  and  note.  It  has  been  said  that  the  leeeipt  of  the 
money  or  property  is  the  consummation  of  the  offense;  and  that  if 
the  false  pretenses  are  made  in  one  jurisdiction,  but  the  property  ob- 
tained in  another,  the  proseention  most  be  inatitirted  in  the  latter 
jurisdiction:  Connor  y.  State,  29  Ha.  455,  30  Am.  St.  Bep.  126,  10 
South.  891.  In  Norris  ▼.  State,  25  Ohio  St.  217,  18  Am.  Bep.  291, 
it  is  held  that  if  one  by  false  pretenses  contained  in  a  letter  sent 
by  mail  procures  the  owner  of  goods  to  deUver  them  to  a  designated 
carrier  in  one  county,  consigned  to  the  writer  in  another,  the  offenas 
is  complete  in  the  former  county  and  must  bs  prosecuted  therein. 


WAENEff  S  ESTATE. 

[207  Pa.  St.  680,  67  AtL  35.] 

:HirsBAin>  and 


tlon, — ^If  a  man  possessed  of  a  competence,  by  an  antenuptial  agree- 
ment cuts  off  the  woman  he  is  about  to  and  does  marry,  without  any- 
thing for  her  support,  from  his  estate  after  his  death,  it  must  b« 
presumed  that  he  designedly  concealed  from  her  the  value  of  his 
estate  at  the  time  the  agreement  was  executed,  and  she  is  not  bound 
thereby  in  the  absence  of  other  proof,     (pp.  805,  806.) 

EZBOUTOBS  AHD  ADMDIIBTBATOBS— Blghft  to  Admlii- 
fster. — The  widow  of  a  decedent  haa  no  absolute  right  to  a  grant 
of  letters  of  administration  on  his  estate,     (p.  806.) 

EZEC0TOBB  AKD  ADMIKIBTBATOBS. — ^Xf  DUfaraiioss  exist 
between  the  widow  and  sons  of  a  decedent  by  a  former  marriage, 
«  diwintcrested,  fit  person,  natural  or  artificial,  should  be  appointed 
administrator  when  the  parties  themselveg  eannot  agree  upon  aM 
^administrator,     (p.  807.) 
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D.  F.  PatteTson,  B.  F.  Mevay  and  S.  A«  Johnston^  for  the 
appellant. 

J.  M.  Stoner  and  R  T.  M.  McCready,  for  the  appellee^ 

■•  BEOWIT,  J.  The  reminciation  by  the  appellee  of  her 
right  to  administer  on  the  estate  of  her  deceased  husband  was 
clearly  due  to  her  mistaken  belief^  imder  the  facts  as  developed 
at  the  hearing  in  the  court  below,  that  she  had  relinquished  all 
of  her  marital  rights  by  her  antenuptial  agreement  This  was 
originally  executed  July  6, 1897,  and  by  its  terms  the  prospective 
husband,  nearly  eighty  years  of  age,  and  possessed  of  a  com- 
petence, cut  off  the  woman  he  was  about  to  marry,  twenty  years 
his  junior,  without  a  cent  for  her  support  from  his  estate  after 
his  death.  It  is  so  harsh  and  imreasonable  on  its  face  as  to 
raise  the  presumption  that  he  designedly  concealed  from  her 
{he  value  of  his  estate  at  the  time  it  was  executed :  Bierer's  Ap« 
peal,  92  Pa.  St.  265.  The  presumption  that  the  appellee  was 
not  informed  of  tiie  value  of  his  estate  at  that  time  becomes  al- 
most conclusive  in  the  light  of  tiie  testimony  of  his  attomey> 
who  prepared  ihe  paper  and  witnessed  its  execution.  Having 
subsequently,  as  he  testified,  examined  the  authorities  and  satis- 
fied himself  that  trouble  miight  arise  from  ''an  allegation  on  the 
part  of  the  widow  that  she  did  not  have  full  information  as  to 
tiie  amount  of  the  estate  of  the  intended  husband  at  tiie  time 
of  the  execution  of  the  paper,^'  ***  he  deemed  it  prudent  for 
the  protection  of  his  client  to  have  added  to  it  what  the  parties 
signed  on  August  11,  1897. 

If  tills  contract  is  to  be  sustained,  it  will  only  be  after  those 
claiming  under  the  deceased  husband  have,  by  proper  proof, 
oivercome  the  presumption  that  there  was  concealment  from 
tiie  wife,  amounting  to  a  fraud  upon  her,  of  the  value  and  ex- 
t»it  of  his  estate.  This  burden  was  cast  upon  the  appellants 
at  the  heasring  in  the  court  below,  but  the  only  proof  submitted! 
by  fhem  was  tiie  supplemental  writing  of  August  11th.  Under 
the  circumstances  attending  its  execution  equity  ought  not,. 
and  will  not,  regard  it  as  sufficient  for  the  purpose  for  which  it 
was  oflfiBred.  There  was  no  proof  that,  at  any  time  before  Au- 
gust lltti,  the  appellee  had  full  knowledge  of  what  estate  her 
husband  possessed,  or  that  she  had  acted  intelligently  in  enter- 
ing into  the  contract,  most  improvident  for  her;  but  on  that 
day,  when,  with  tilie  man  she  was  about  to  marry,  they  were  oa 
their  way  to  the  parson's  house,  she  was  taken  by  him  into  his 
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lawyer^s  office  for  the  admitted  purpose  of  attempting  to  do 
what  his  attorney  had  satisfied  himself  from  the  authorities 
ought  to  have  been  done  on  July  6th.  There,  imattended  by  any- 
one to  look  after  her  interests,  and  confronted  by  the  attorney, 
zealously  trying  to  protect  the  estate  of  the  man  she  was  about 
to  marry,  she  signed  the  paper  purporting  on  its  face  to  be  an 
acknowledgment  that  she  knew  what  estate  he  owned  and 
possessed.  The  couple  then  proceeded  to  the  parsonage  and 
became  man  and  wife.  Though  the  paper  was  read  to  her,  it 
gave  her  for  the  first  time  information  that  ought  to  have  beea 
given  to  her  on  or  before  July  6th,  if  the  agreement  of  that  day 
is  to  have  any  effect.  That  she  is  now  to  be  concluded  by  the 
inf(»nnation  imparted  to  her  under  the  circumstances  stated 
offends  reason  and  good  conscience;  for,  when  on  her  way  to 
the  altar  to  take  the  most  sacred  vow  assumed  by  woman,  it  can 
hardly  be  seriously  contended  she  could,  in  a  moment,  have 
acted  with  the  intelligence  and  proper  apprehension  required 
by  the  law  to  make  binding  upon  her  the  contract  which  ex- 
cludes her  from  all  participation  in  her  husband's  estate. 

The  learned  court  below,  in  overruling  the  exceptions  to  the 
findings  and  conclusions  of  the  judge  who  heard  tiie  applica- 
tion for  the  revocation  of  the  letters  granted  to  the  appellants^ 
was  of  opinion,  without  regard  to  the  testimony  of  Mrs.  Warner, 
'^^^  that  the  antenuptial  agreement  was  unreasonable,  and  that 
there  was  a  presimiption  of  concealment  by  the  decedent  which 
had  not  been  overcome  by  his  sons.  While  we  adopt  as  cor- 
rect all  that  the  learned  president  judge  says  in  holding,  with- 
out regard  to  anything  testified  to  by  Mrs.  Warner,  Uiat  the 
antenuptial  agreement  was  unreasonable  and  that  the  presump- 
tion of  concealment  by  the  decedent  had  not  been  overcome  by 
bis  sons,  at  this  time  and  at  this  stage  in  the  settlement  of  the 
estate,  we  will  pass  only  upon  the  question  of  the  right  of  ad- 
ministration and  of  the  duty  of  the  register  in  granting  letters. 
Though,  as  the  widow  of  the  deceased,  not  bound,  according 
to  the  testimony  now  before  us,  by  her  antenuptial  coxitract, 
the  appellee  is  entitled  to  letters  of  administration,  the  re^ster 
is  not  obliged  to  grant  them  to  her  if  it  be  inexpedient  to  de 
80.  ^'Other  things  being  equal  the  widow  is  entitied  to  be 
preferred'':  Wilkey's  Appeal,  108  Pa.  St.  667;  but  those  other- 
wise entitled  to  administer  may  be  rejected  on  account  of  the 
inexpediency  of  committing  the  trust  to  them:  Ellmaker'a 
Estate,  4  Watts,  34;  Bieber's  Appeal,  11  Pa.  St  157;  Com- 
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propsf 8  Appeal,  83  Pa.  Si  637.  With  fhe  antagonisma  and 
differences  gTigtiTig  between  the  appellee  and  the  two  aona  of  her 
hnsband  by  his  former  marriage,  tiie  best  interests  of  the  estate 
will  be  promoted  by  committing  the  administration  of  it  to 
■ome  disinterested  fit  person  to  be  appointed  by  the  register  of 
wills,  if  the  parties  to  this  controversy  cannot  agree  npon  an 
administrator.  By  such  appointment,  though  the  present  dif- 
ferences may  conthme,  controyersies,  and  disputes  otherwise  cer- 
tain to  take  place  between  the  appellee  and  her  stepsons  wiU  be 
avoided. 

The  decree  of  the  court  below  is  reversed  and  the  record  re- 
mitted, with  direction  that  the  register  of  wills  of  the  county 
of  Allegheny  grant  letters  of  administration  on  the  estate  of 
E.  S.  Warner,  deceased,  to  some  disinterested  fit  person,  natu- 
ral or  artificial,  to  be  named  by  him,  at  his  discretion,  if  the 
appellants  and  appellee  cannot  agree  upon  an  administrator, 
ihe  cost  of  this  appeal  to  be  paid  out  of  the  estate;  this  decree 
to  be  without  prejudice  to  the  right  of  the  appellants  to  again 
raise,  on  distribution  or  in  proceedings  in  partition,  the  ques- 
tion of  the  validity  of  the  marriage  contract,  if,  in  view  of 
what  we  have  said,  they  can  submit  the  proofs  requisite  to  sus- 
tain it  as  binding  upon  the  appellee. 


AntenvpUal  AgreemenU  are  ssTerely  semtinized  by  the  eonrts;  sad 
«wing  to  the  confidential  relations  of  the  parties,  it  seems  that  the 
presnmption  is  against  their  yalidity,  and  that  the  bnrden  is  on 
the  hnsband  to  prove  the  perfect  fairness  of  the  transaction:  Pierce 
T.  Pierce,  71  N.  Y.  154,  27  Am.  Bep.  22,  and  note.  See,  in  this  con- 
Bection,  Zachmann  ▼.  Zaehmann,  201  HI.  380,  94  Am.  St.  Bep.  180,  60 
K.  £.  256.  In  Lamb  t.  Lamb,  130  Ind.  273,  30  Am.  St.  Bep.  227, 
SO  N.  E.  36,  an  antenuptial  contract  is  set  aside  because  procured  by 
the  hnsband  through  fraud  and  deception.  As  to  -voluntary  convey- 
ances  by  a  husband  on  the  eve  of  marriage,  in  fraud  of  his  wife's 
marital  righto,  see  Ward  y.  Ward,  «3  Ohio  St.  125,  81  Am.  St.  Bepw 
i2L  57  iC  E.  1095;  Jonee  ▼.  Someryillt^  78  Miss.  269,  84  Am.  St 
Bep.  627,  28  South.  940. 
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STATUTSa— Coxi8tnict««]».— Tike  Uxuted  Statoa  lUtaU  pioklW 
iting  officers,  clerks,  and  •mploy6s  in  the  general  land  office  fnxam 
pnrckafling  puWcf  lands  mM  ni9t  repealed  by  the  steAate  nriMe^eatfrf 
adopted  dedarij^g  pubUe  lands  eoatainiag  valnabla  iniBiwul  iilnnp<wl%i 
open  to  purchase  by  eitlsBens  of  the  United  Statea  SAd  tboee  bl^viAg{ 
declared  their  intention  of  becoming  aaeli.    (p.  81S.) 

STATUTES— Ctonstmotion.— If  Congress  adopts  a  statute  Im 
appaveat  eonjSlct  with  a  f onaer  afcatute  aoi  im  teinis  expxesaLj  ie> 
pealed^  it  is  presonksd  titat  Ooagreea  tna  a«ax<ei  ol  the  eodatenM  «• 
the  pnox  aet,  a»d  iatended  that  it  ahoold  leaaia  ia  isll  losee»    (p« 

DEOISIOKS  of  Land  Bepaitment— Bixiilag  Efled  of.— -Whil* 
the  decisions  of  the  Waited  Statea  land  department  e»  satlev  at 
law  aie  not  binding  upon  the  conxts,  they  should'  not  be  ovetrnled 
eaicept  when  they  are  eloaiiy  erroaeooSb    (p.  81S.) 

MUm  Ain^  VDNZSra^ZipcatlMi  lij  GovmnMOt  OttotKr* 

The  United  States  statute  prohibiting  officers,  clerks  and  employia 
i%  the  general  land  office  frojn  pnpchasing  or  acquiring  public  landi^ 
includes  deputy  United  States  mineral  surveyors  while  sneh  offioen^ 
and  the  locating  of  a  mining  claim  by  such  an  officer  is  Toid,  ap4 
he  can  convey  no  rights  therein,     (p.  814.) 

MINES  AND  MININQ — ^Adyerse  Olaiitta— PxeanniptioiL — Uii* 
der  a  statute  providing  that  it  shall  be  ''assnmed''  that  there  la  &• 
adverse  claim  to  mineral  for  which  application  has  been  filed,  unless 
filed  within  sixty  days,  during  which  notice  of  such  applicatioa  is 
required  to  be  published,  it  must  be  conclusively  presumed  that  one 
who  fails  to  file  an  adverse  claim  within  such  presexibed  time  haa 
Bo  such  claim,     (p.  815.) 

MINES  AND  MININGk-ObJeet  of  AdTerse  ProceedingB.— A 

statute  providing  that  an  adverse  claimant  to  a  mining  claim  may 
institute  proceedings  to  determine  the  right  of  possession  to  tha 
claim,  does  not  authorize  a  determination  of  the  rights  of  the  eos- 

(806) 
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tttUfttt  to  a  patent,  bot  oaly  the  right  of  poaeeeaioB  of  the  dis- 
puted  elaim.    (p.  816.) 

MQIBS  AMD  VOKJNQ^AArvM  ProceedlngB.— FUintiff  in  an 
action  to  determine  the  right  of  peasenion  of  a  cKapnted  mininf^ 
alaim,  who  failB  te  ahow  any  ri^t  t»  the  elaim,  haeemea  a  atraafer 
to  tha  title  and  eannot  avail  hixwelf  af  the  righta  of  a  third  party, 
who  has  failed  to  flle  an  adverse  claim  within  the  time  prescribed 
hj  statute,     (p.  ftl7.) 

milBS  AMB  immf  €1— Katuxa  «f  CSalm—LlmiUtians.— Min- 
ing clauoa  are  real  property.  They  pass  by  deed  and  are  aubject  to 
the  operation  of  the  statute  of  limitations,     (p.  818.) 

MINES  AKD  MIinKGh-fitatQta  of  U]nltatioaB.^A  person 
who  fails  to  institute  an  action  to  recover  possession  of  a  mining^ 
elaiv  within,  seven  years  after  adverse  possession  by  another  iii 
baired  from  maintaining  rash  attion  by  the  atatnta  of  limitations, 
(p.  819.) 

N.  W.  Sonnedecker  and  C.  E.  Dey,  for  the  appeUant 

Pierce,  Critchlow  ft  Barrette,  D.  H.  Wenger  and  Brown  ft 
Henderson^  for  the  respondent. 

»  BASKIN,  e.  J.  The  defendants,  Edmund  H.  TJhlig  and 
Alex  MoEeman,  on  or  about  the  twentT^fovxth  day  of  Augnaty 
1898,  made  u  application  in  the  United  Statea  land  office  at 
Salt  Lake  City  for  a  patent  for  the  TJhlig  No.  1  and  TJhlig  No. 
9  mining  etaima.  The  plaintiff  in  doe  time  filed  in  the  said 
Ikuid  office  an  adyerse  clidm  to  a  portion  of  the  said  TJhlig  No. 
1  and  No.  2,  which  overlapped  and  indnded  a  part  of  the  Yea 
Yon  Do  mining  claini.  Thereupon  further  proceedings  on  said 
afpKoaiiisi  were  stayed  in  the  land  office,  and  tike  plaictifl  ia 
dne  time  instituted  this  action  to  determine,  as  provided  in  sec- 
tion 23U  of  the  Bevised  Statutes  of  the  Fnited  States  (TJ.  S. 
Consp.  Stats.  1901,  p.  1430),  the  right  to  the  possessioa  of  the 
poztiim  of  the  Uhlig  Nos.  1  aad  2  which  conflict  with  the  Yea 
Yon  Da 

It  appears  from  the  record  that  the  summons  in  respect  to 
ik»  defendant  Alex  McKeman  waa  quashed,  and  the  action  as 
4o  him  waa  discontinued;  that,  pending  the  action,  which  was 
not  dismissed  as  to  the  codefendant,  Edmund  H.  TJhlig,  and 
before  the  trial,  he  conveyed  his  interest  in  the  TJhlig  Nos.  1 
and  2  to  the  St  Joe  Mining  Company,  a  corporation  organized 
under  the  laws  of  tiie  state  of  TJtah,  and  said  company  was  sub- 
alitated  aa  de&ndant  in  place  of  the  said  Edmund  H.  TJhlig. 
The  trial  court  adjudged  and  decreed  that  the  St.  Joe  Mining 
Company  and  the  said  Alex  McKeman  are  the  owners  in  pos- 
session, and  entitled  to  the  possession,  except  as  against  the 
paramount  title  of  the  United  States,  of  the  premises  in  dispute 
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(which  were  described  in  the  decree  hj  metes  and  boondB), 
and  that  the  defendant  leooTer  its  costs^  etc.  From  this  decree 
the  plaintiff  has  taken  an  appeaL 

It  appears  from  the  testimony  of  J.  Fewson  Smith,  Jr.,  a 
witness  for  the  plaintiff,  that  he  located  the  Yes  ^^  Yon  Do  on 
the  first  day  of  Jannary,  1898;  that  at  tiiat  time,  and  at  the 
time  of  the  trial,  he  was  a  deputy  United  States  mineral  sur- 
Teyor  ''attached  to  the  oflBce  of  the  smreyor  general  of  the  dis- 
trict of  TTtah";  that  he  had  an  interest  in  the  litigation;  that, 
between  the  time  of  making  said  location  and  the  time  of  filing 
the  protest  in  the  land  office  by  the  plaintiff,  he  agreed  with 
plaintiff  to  convey  to  him  the  Yes  Yon  Do  mining  claim  for 
the  consideration  of  one  dollar,  and  the  sum  of  six  hundred  dol- 
lars, the  future  payment  of  which  depended  upon  the  conditional 
stipulations,  the  substance  of  which  is  as  follows:  If  a  patent 
for  said  claim  should  be  obtained  without  litigation,  Lavagnino, 
the  plaintiff,  was  to  pay  six  hundred  dollars,  but  if  there  uras 
litigation  through  any  source  in  respect  to  said  claim,  and  a 
failure  to  procure  patent  for  the  same,  then  no  part  of  the  six 
hundred  dollars  was  to  be  paid  for  the  conveyance.  In  case 
there  was  such  litigation,  then  the  said  Smith  was  only  to  be 
paid  said  sum  less  the  expense  of  patenting  the  claim,  if  one 
should  be  obtained ;  but  if  a  patent  was  only  obtained  for  a  small 
triangle,  or  part  of  the  claim,  the  plaintiff  might  refuse  to  pay 
the  remainder  of  the  consideration.  In  pursuance  of  the  fore- 
going agreement,  the  claim  was  deeded  to  the  said  plaintiff  by 
Smith,  but  the  only  consideration  named  therein  was  the  sum  of 
one  dollar.  The  said  Smith  also  testified  that  ''when  he  trans- 
ferred the  ground  to  Lavagnino  it  was  for  the  purpose  of 
defeating  these  other  claims,  and  not  with  a  view  of  m^lriiig 
much'' ;  and,  having  further  testified  that  he  made  the  plat  show- 
ing the  conflict  in  question  in  this  case,  he  was  asked,  on  cross- 
examination,  the  following  question :  '^sn't  it  a  fact  that  you, 
being  a  deputy  United  States  mineral  surveyor,  couldn't  make 
the  survey  and  protest  for  your  claim  if  you  held  it  in  your 
own  name,  and  you  consequently  turned  it  over  to  Mr.  Lavag- 
nino? A.  It  is  a  fact  that  I  couldn't  make  the  protest  in  my 
own  name  while  I  held  an  interest  in  the  claim.'' 

After  the  disclosure  of  the  foregoing  facts  plaintiff  offered 
in  evidence  a  certified  copy  of  the  location  ^  notice  of  the  Yes 
You  Do,  and  in  connection  therewith  the  deed  to  Lavagnino. 
To  this  offer  the  defendants  objected  upon  the  ground^  wfaidi, 
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in  saBstance,  were  as  follows:  That  by  the  testimony  of  the 
witness  J.  Fewson  Smith,  Jr.,  it  appears  that  said  mining  claim 
was  not  located  by  a  person  who  had  the  power,  under  the  act 
of  Congress,  to  locate  mineral  ground,  it  appearing  from  the 
testimony  of  the  witness  that  he  was  at  the  time  mentioned — 
January  1,  1898 — a  deputy  United  States  mineral  surveyor  for 
Utah,  and  therefore  incompetent  to  make  locations;  that  in 
this  particular  action  it  now  appears  that  the  witness,  at  the 
time  he  made  the  protest,  map,  plat,  and  the  survey  fixing  the 
boundaries  for  the  purpose  of  an  adverse  claim  and  protest  in« 
troduced  in  the  land  office,  was  himself  a  deputy  United  States 
mineral  surveyor^  interested  in  the  action,  as  he  himself  has 
stated;  therefore  the  location  itself  was  in  violation  of  the  law, 
and  could  not  be  the  basiB  either  of  a  valid  location  in  himself 
or  a  deed  to  anybody. 

The  trial  court  excluded  the  said  notice  and  deed  on  the 
ground  that  ^J.  Fewson  Smith,  Jr.,  the  locator  of  the  claim, 
was  prohibited  from  making  the  location  of  a  lode  mining  claim, 
and,  therefore,  had  not  the  qualifications  to  initiate  any  title 
by  any  act  that  he  did  with  reference  to  locating  the  Tes  Ton  Do 
mining  claim.'*  The  plaintiff,  after  duly  excepting  to  the  ruling 
of  the  court,  rested.  The  defendants  then  proceeded  to  intro- 
duce evidence  in  support  of  the  validity  of  the  Uhlig  Nos.  1 
and  2  mining  claims,  after  which,  in  rebuttal,  the  plaintiff  of- 
fered to  show  that  the  *Tjevi  P.*'  and  "Veta**  mining  claims,  at 
the  time  of  the  location  of  the  Uhlig  Nos.  1  and  2,  were  valid 
and  subsisting  claims,  and  covered  the  discoveries  of  both  the 
Uhlig  No.  1  and  No.  2,  and  were  then  owned  by  Andrew  P. 
Mayberry.  Mr.  Sonnedecker,  an  attorney  of  the  plaintiff,  of- 
fered to  make  the  same  showing  '^on  behalf  of  the  government 
and  as  a  friend  of  the  court''  Defendants'  counsel  objected  to 
this  on  the  ground  that  it  was  immaterial ;  ''that  the  court  was 
without  jurisdiction  to  listen  to  and  ^^  decide  an  issue  of  that 
kind,  the  United  States  not  being  before  the  court  in  that  sense." 
The  trial  court  sustained  the  objection  on  the  groimd  that,  as 
no  adverse  claim  based  upon  the  'TLievi  P."  and  **Veta"  claims 
had  been  made  within  the  prescribed  period,  whatever  rights  the 
parties  may  have  had  to  said  claims  were  waived  by  failure  to 
properly  adverse  the  application  for  a  patent  by  the  defendants. 

It  does  not  appear  from  the  record  that  any  adverse  claim 
whatever,  based  upon  the  Levi  P.  or  Yeta,  was  made  in  the  land 
office  in  the  matter  of  the  defendants'  application  for  a  patent 
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of  the  Tlhlig  No6.  1  and  2,  nor  doas  the  plaintiff  claim  any  i 
teoest  in  aaid  mining  clainiB. 

The  refnaal  to  permit  the  oertified  ooipf  of  the  location 
•f  the  Yes  Yon  Do,  and  the  deed  offlered  in  eonneetion  iber»- 
wiiih,  to  he  introduced  in  evidence,  and  the  rejection  of  the  evi- 
dence relating  to  the  Levi  P.  and  Veta  mining  claima,  la  a»- 
aigned  as  error. 

Section  452  of  the  Bevised  Statutes  of  the  United  Stata» 
(IT.  S.  Comp.  Stats.  1901,  p.  267),  provides:  ''The  officers, 
clerks,  and  employes  in  the  general  land  ofiBce  are  prohibited 
from  directly  or  indirectly  pnrchaaing  or  becoming  interested 
in  the  purchase  of  any  of  Hm  public  land;  and  any  person  vdia 
violates  this  section  shall  f orQiwiQi  be  removed  from  his  office.'' 
Subsequent  to  the  enactment  of  this  section^  section  2319  of  tfaa 
Bevised  Statutes  of  the  United  States  (U.  S.  Comp.  Ststa.  1901^ 
p.  1424)  i^aa  passed,  and  ia  aa  fbllows:  "All  yahiable  mineral 
deposits  in  lands  belonging  to  the  United  States,  both  surveyed, 
and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to  ea> 
ploration  and  purchase,  and  the  lands  in  which  they  ace  found 
to  oceupaiakm  and  pucchase,  by  citizens  of  the^  United  States  and 
thoBO  who  have  declared  their  intention  to  become  such,  under 
regulations  prescribed  by  law,  and  according  to  the  local  customa 
or  rules  of  miners  in  the  several  mining  ^'^  districts,  so  f  ar  aa 
the  same  are  not  inconsistent,  with  the  laws  of  the  Umted  Stataa.'' 
The  former  section  has  been  retained  in  all  of  the  reviaona  of 
said  statutes  made*  since  its  enaofement.  These  sectionB  av^ 
therefore  in  pari  materia^  and  muab  be  construed  to^[eihar,.  and,. 
if  possible,  made  to  harmonize,  and  not  to  violate,  the  genesrat 
public  policy  which,  it  is  evident  the  fbrmer  was  enacted  to  pie- 
vent:  1  Kent's  Commentaries,  13th  ed.,  464;  Ma«Tu»^  ^  Mmb«^v 
13  Ohio  St  458,  464,  46S.  The  presumption  is  that  Congress 
when  the  latter  section  waa  passed,  was  aware  of  the  «iatenf» 
of  the  former,,  and  acted  iui  view  of  that  faob  Aa  the  fozmev 
section  has  not  in.  terms  been  repealed^  but  has  been  retained 
in  each  of  the  revised  editions  of  the  United  States  statutes^ 
it  must  be  presumed  that  Congress  intended  it  to  remain  in  full 
&rce,  notwithstanding  the  provi^ons  of  the  latter  section;  or^ 
in  other  words,  it  was  the  intention  of  Congress  to  prohibit^  on, 
the  ground  of  public  policy,  the  officers,  okrks  and  employ^  in* 
tbe  general  land  office  from  acquiring,  directly  or  indiiectiy, 
an  interest  in  the  purchase  from  tiie  govemmait  of  any  ol  iim 
public  land  of  the  United  States. 
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It  IB  dear  from  the  testimony  of  J.  FewBon  Smith,  Jr.,  in 
fldfl  case  that  his  xigfat  to  the  unpaid  consideration  for  the 
mivejpauoe  of  Hhm  Yes  Yon  Do  ^was  niioUy  dependent  npon  the 
porchaae  or  matry  of  the  same,  and  to  that  extent  he  was  inter- 
ested in  the  eaitry-— or  in  the  purchase,  which  is  the  same  as  an 
jwtereit  in  Ibe  entiy — sought  by  Lavagnino.  One  dollar  is  the 
•only  cansideration  actually  paid  by  Laragnino  to  Smith.  Both 
«f  the  parties  st  (be  time  anticipated  litigation.  Smith,  in 
addition  to  his  testimony  before  referred  to,  stated:  ^Somd>ody 
would  hare  to  stand  the  expense  of  the  litigation  if  there  was 
any,  and,  since  I  could  not  make  a  sale  to  Mr«  Lavagnino  out 
and  out,  I  just  let  him  take  it  at  his  own  terms,  with  the  under- 
standing that  if  the  claim  was  given  to  him  dear,  that  is,  if 
there  was  litigation  through  any  source  and  he  got  the  daim 
ilirough  ^*  for  patent  clear,  then  I  was  to  reoeive,  in  addition 
te  what  I  got  that  day,  a  certain  som  of  money.  This  arrange- 
ment was  in  1898,  between  the  time  of  making  the  location  and 
the  time  of  entering  the  protest.  It  would  be  somewhere  about 
Hw  middle  of  the  summer,  I  should  think.  I  receiyed  one  dol- 
lar in  oadu  That  was  to  bind  die  bargain.  If  he  doesn't  get 
tte  ground  I  get  noihlng  further.^ 

Before  making  the  adverse  claim  and  brining  this  suit, 
Lavagnino  knew  that  Smith  was  a  deputy  United  States  mineral 
surveyor,  for  Smitii,  as  such,  made  flie  survey  and  plat  filed  in 
the  land  office  with  the  adverse  daim;  so  &at,  if  section  452 
includes  deputy  mineral  surveyors,  Lavagnino,  before  expending 
any  sum  except  one  dollar,  was  at  that  time  advised  of  tiie  fact, 
if  he  was  not  before,  that  his  agreement  with  Smith  was  in 
violation  of  the  provisions  of  said  section,  -and  that  the  con- 
veyance of  flie  Yes  You  Do  for  that  reascm  was  invalid.  The 
latest  dedsions  of  -Hie  Secretary  of  the  Interior  hold  that  under 
aection  452  of  tiie  Revised  Statutes  of  the  United  States,  ''a 
deputy  mineral  surveyor,  while  holding  such  office,  is  disqualified 
as  a  mineral  entryman^':  Floyd  v.  Montgomery,  26  Land  Dec 
Dept  Int.  122 ;  Frank  A.  Maxwell,  29  Land  Dec  Dept.  Int.  76. 
Our  attention  has  not  been  called  to  any  dedsion  of  a  court 
toodhing  Die  question,  and  wlifle  the  decisions  of  the  land  de- 
partment, on  matters  of  law,  are  not  Mnding  upon  the  courts, 
fiiey  should  not  be  overruled  except  when  ihej  are  clearly  er- 
Toneous :  Hastings  etc.  Co.  v.  Whitney,  182  U.  S.  357,  366,  10 
Sup.  Ct  Bep.  112,  and  cases  there  dted.  We  think  that  the 
«ection  in  question  indudes  mineral  stirveyocs,  and  prohibits 
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them^  as  held  by  the  land  department,  from  entering  any  of  the 
public  lands  while  they  are  snch  deputies,  and  also  from  directly 
or  indirectly  acquiring  any  interest  in  the  purchase  from  the 
goyemment  of  the  same.  It  follows  that  J.  Fewson  Smith,  Jr^ 
while  he  was  a  deputy  mineral  surveyor,  was  prohibited  by  said 
section  from  ^*  entering  a  mining  claim  or  directly  or  indi- 
rectly acquiring  any  right  or  interest  in  the  purchase  from  the 
government  of  such  a  claim.  He  was  also  prohibited  at  fiiat 
time  from  doing  any  of  the  acts  upon  the  performance  of  which, 
under  the  provisions  of  flie  mining  claim  of  1872,  the  right  of 
making  an  entry  or  purchase  from  the  government  depends, 
and  that  his  location  of  the  Tes  Tou  Do  was  therefore  void,  and 
Lavagnino  acquired  no  rights  under  the  deed  from  him  to  the 
same. 

The  failure  of  the  plaintiff  to  show,  in  chief,  any  right  to 
the  premises  in  controversy,  disclosed  the  fact  that  he  was 
^a  stranger  to  the  title''  of  tiie  premises  in  dispute,  and  fiist 
8  nonsuit  could,  on  motion,  have  been  properly  granted.  So 
that  a  failure  to  establish  the  defendants'  daim  could  in  no  way 
benefit  him  or  validate  his  alleged  title  to  the  Yes  Tou  Do. 
Therefore  the  plaintiff  had  no  more  interest  in  or  right  to  further 
contest  the  defendants'  claim,  on  the  ground  that  the  Levi  P. 
and  Veta  were  valid  and  subsisting  claims,  than  the  said  An* 
drew  P.  Mayberry  himself  or  any  other  stranger  had. 

Section  2325  of  the  Bevised  Statutes  of  the  United  States 
(TI.  S.  Comp.  Stats.  1901,  p.  1429)  provides  that:  'It  no  ad- 
verse claim  shaU  have  been  filed  with  the  register  and  the  re- 
ceiver of  the  proper  land  office  at  the  expiration  of  the  sixty  days 
of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled 
to  a  patent,  upon  the  payment  to  the  proper  officer  of  five  dol- 
lars per  acre,  and  that  no  adverse  claim  exists;  and  thereafter 
no  objection  from  third  parties  to  the  issuance  of  a  patent  shall 
be  heard,  except  it  be  shown  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  this  chapter.*' 

In  the  case  of  Eureka  Min.  Co.  v.  Bichmond,  4  Saw.  308,  Fed. 
Cas.  No.  4548,  it  was  held,  in  the  opinion  delivered  by  Mr. 
Justice  Field,  that  ''under  the  mining  act  of  1872,  where  one  ia 
seeking  a  patent  for  his  mining  location,  and  gives  the  pre- 
scribed notice,  any  other  claimant  of  an  unpatented  location  ob- 
jecting •^  to  the  patent  on  account  of  extent  or  form,  or  be- 
cause of  asserted  prior  location,  must  come  forward  wifli  his 
objections  and  present  them,  or  he  will  be  afterward  precluded 
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from  objecting  to  the  issue  of  the  patenf  The  rale  thus  laid 
down  has  been  adhered  to  ever  since  its  announcement,  both  by 
the  courts  and  the  land  department. 

In  the  case  of  Wight  ¥.  Dubois  (C.  C),  21  Fed.  693-696,  Mr. 
Justice  Brewer,  in  the  opinion,  summed  up  the  propositions  de- 
cided therein  as  follows:  ''1.  The  government,  as. a  land  owner, 
offers  its  lands  for  sale  upon  certain  prescribed  conditions,  com« 
pliance  with  which  is  a  matter  of  settlement  between  the  owner 
and  purchaser  alone,  and  with  which  no  stranger  to  the  title 
can  interfere;  2.  Publication  of  notice  is  process  bringing  all 
adverse  claimants  into  court,  and  if  no  adverse  claims  are  pre- 
sented, it  is  conclusively  presumed  that  none  exist,  and  that  no 
third  parties  have  any  rights  or  equities  in  the  land;  3.  There- 
after the  only  right  or  privilege  remaining  to  any  third  parties 
is  that  of  protest  or  objection  filed  with  the  land  department, 
and  cognizable  there  oi^y.^' 

In  Oolden  Beward  Min.  Co.  v.  Buxton  Min.  Co.  (C.  C), 
79  Fed.  868-874,  the  same  distinguished  judge,  after  quoting 
section  2325  of  tiie  Bevised  Statutes,  said:  ''The  expression  'it 
shall  be  assumed'  must  be  construed  to  mean  'conclusively  as- 
sumed,' as  any  other  construction  would  defeat  the  object  of  the 
statute.'' 

In  Bumside  v.  O'Connor,  30  Land  Dec.  Dept.  Int.  67-70, 
Secretary  Hitchcock,  after  quoting  the  same  section,  said:  "The 
Hibemia  having  failed  to  file  an  adverse  claim  against  the 
Mary  Navin  during  the  tatter's  period  of  publication,  it  must 
be  assumed  that  no  such  adverse  claim  exists,  and  the  depart- 
ment cannot  now  hear  any  objection  from  the  Hibemia  claim- 
ants to  the  issuance  of  patent  for  the  Mary  Navin,  based  merely 
on  an  assertion  of  prior  right  to  a  portion  of  the  land  included 
in  the  Mary  Navin  entry.  The  provisions  of  the  h-tatute  are 
clear,  and  as  the  Hibemia  claimants  ^  have,  by  their  own 
negligence,  placed  themselves  in  such  a  position  relative  to  the 
Mary  Navin  application  that  it  must  be  assumed  they  have  no 
adverse  claim  against  said  application,  it  is  useless  to  suspend 
the  Mary  Navin  entry  to  await  the  result  of  the  suit  by  the 
Mary  Navin  against  the  Hibemia." 

In  Branagan  v.  Dulaney,  2  Land  Dec.  Dept.  Int.  744,  Secre- 
tary Teller  said:  "It  has  been  the  practice  of  the  land  o£Sce 
not  to  inquire  as  to  the  status  of  the  original  or  prior  location 
when  the  discovery  is  made  within  the  boundaries  thereof,  unless 
an  application  for  patent  has  been  made  for  such  original  or 


April,  1903.]  Layagkiko  v.  TJHLia,  817 

patent  for  mineral  land  is  made  to  the  land  department  of  tbe 
United  States,  intimately  that  department  mnst  determine 
the  right  to  the  patent.  The  trial  of  the  right  to  the  posses- 
aion  of  a  given  tract  of  mineral  land  la  a  proceeding  in  aid  of 
that  department.  It  was  not  intended  that  when  this  issae  was 
presented  to  a  court  it  should  operate  as  a  transfer  of  the  whole 
case  made  hy  the  application^  and  that  thereafter  the  land  de- 
partment would  have  nothing  to  do  l)ut  to  carry  into  effect  the 
judgment  of  the  court.  A  state  court  of  general  jurisdiction 
has  the  power  to  determine  this  issue,  and  such  courts  are  often 
called  upon  to  try  causes  arising  under  the  said  section  2326. 
Can  it  be  supposed  that  it  was  intended  that  under  the  said 
statute  such  a  court  would  have  the  power  to  determine  whether 
or  not  the  United  States  should  issue  a  patent  to  any  applicants? 
The  power  to  sue  the  United  States  in  a  state  court  should  rest 
upon  some  positive  statute.  It  cannot  be  ^^  inferred  from  such 
a  statute  as  the  one  in  question.''  To  the  same  effect  see  Wight 
T.  Dubois  (0.  0.),  21  Fed.  694 

We  think  it  is  clear,  both  from  the  language  of  the  sections 
of  the  Revised  Statutes  referred  to  and  the  authorities  dted, 
that  it  must,  as  stated  by  Mr.  Justice  Brewer,  be  conclusively 
presumed  that  Andrew  P.  Mayberry,  a«  he  failed  to  make  any 
adverse  claim,  had  none,  and,  as  the  plaintiff  failed  to  show  any 
right  to  the  disputed  premises,  he  beosime  a  stranger  to  the  title, 
and  thereafter  had  no  more  right  than  any  other  stranger  to 
farther  contest  the  defendants'  claim.  While  Mayberry  has  the 
right,  like  any  stranger,  to  protest,  he  cannot  do  so  on  the  basia 
of  any  rights  he  may  have  had  in  either  the  Levi  P.  or  Veta 
mining  claims.  It  follows  that  he  conclusively  waived  his  right 
to  do  so  by  failing  to  file  an  adverse  claim,  and  that  the  plain- 
tiff in  this  case,  and  all  other  strangers  to  the  title,  a:re  likewise 
precluded  from  protesting  on  like  grounds. 

The  trial  court  found  that  "on  or  about  the  first  day  of  Jan- 
uary, 1889,  one  Edmund  H.  Uhlig,  then  and  there  a  citizen  of 
the  United  States,  entered  upon  the  unoccupied  and  unappro- 
priated mineral  lands  of  the  United  States  in  West  Mountain 
mining  district.  Salt  Lake  county.  State  of  Utah,  and  having 
discovered  thereon  a  lode  of  mineral-bearing  rock  in  place, 
bearing  lead,  iron,  silver  and  other  minerals,  did  then  and  there 
locate  the  same  as  the  Tlhlig  No.  1'  and  IJhlig  No.  2'  lode  min- 
ing claims,  by  marking  the  boundaries  thereof  upon  the  ground 
by  suitable  monuments,  so  that  the  boundaries  thereof  could  be 
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readily  traced^  and  by  posting  at  the  points  of  discovery  npoa 
said  mining  daims,  respectiyely^  notices  of  location,  describing 
the  same  by  reference  to  natural  objects  and  permanent  monu- 
ments; that  thereafter  he  cansed  copies  of  said  notices  of  loca- 
tion, respectively,  to  be  filed  and  recorded  in  the  office  of  the 
district  recorder  of  said  West  Mountain  mining  district.  That 
thereafter  the  said  Edmund  H.  Uhlig  and  the  defendant,  the 
St.  Joe  Mining  Company  remained  ^^  in  possession  of  said 
mining  claims,  working  and  developing  the  same,  and  causing  to 
be  done  thereon  and  for  the  benefit  of  said  claims,  in  each  and 
every  year  up  to  and  including  the  year  1900,  the  annual  as- 
sessment  work  required  by  the  laws  of  the  United  States.'' 

The  application  for  a  patent  for  the  TThlig  Nos.  1  and  2  was 
made  on  August  24,  1898.  The  Yes  You  Do  was  located  on 
the  first  day  of  January,  1898,  eight  years  after  the  location 
of  the  TThlig  Nos.  1  and  2. 

Section  2332  of  the  Bevised  Statutes  (IT.  S.  Comp.  Stats. 
1901,  p.  1433)  provides  that  ''where  such  person  or  associa- 
tion, they  and  their  grantors,  have  held  and  worked  their  claims 
for  a  period  equal  to  the  time  prescribed  by  the  statute  of  limi- 
tations for  mining  claims  of  tiie  state  and  territory  where  the 
same  may  be  situated,  evidence  of  such  possession  and  working 
of  the  claims  for  such  period  shall  be  sufficient  to  establish  a 
right  to  a  patent  thereto  under  this  chapter,  in  the  absence  of 
any  adverse  claim ;  but  nothing  in  this  chapter  shall  be  deemed 
to  impair  any  lien  which  may  have  attached  in  any  way  what- 
ever to  any  mining  claim  or  property  attached  prior  to  the  in- 
suance  of  a  patent/' 

Section  2997,  subdivision  2,  of  the  Compiled  Laws  of  Utah  of 
1888,  provides  that  the  words  "  'real  property'  as  used  in  the 
Code  of  Civil  Procedure,  unless  otherwise  apparent  from  the 
context,  are  coextensive  with  lands,  tenements  and  heredita- 
ments, water  rights  and  possessory  rights  and  claims." 

The  territorial  supreme  court,  in  Houtz  v.  Oisbom,  1  JJtth^ 
173-176,  held  that,  under  said  section,  mining  claims  are  real 
property  and  pass  by  deed.  There  are  numerous  authorities 
which  hold  (without  regard  to  statutory  provision)  that  mining 
claims  are  real  estate :  1  Lindley  on  Mines,  sec.  535 ;  Barringer 
&  Adams  on  Law  of  Mining,  568  et  seq. ;  Aspen  Min.  etc.  Co.  v. 
Bucker  (C.  C),  28  Fed.  222,  and  cases  cited;  Harris  v.  Equator 
Min.  Co.  (C.  C),  8  Fed.  863;  Hughes  v.  Devlin,  23  Cal.  506; 
Boseville  Min.  Co.  v.  Iowa  Min.  **  Co.,  16  Colo.  29,  22  Ajb. 
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St  Eep.  373,  24  Pac.  920;  McFeterg  t.  Piereon,  18  Colo.  201, 
22  Am.  St  Rep.  388,  24  Pac.  1076. 

Section  2332  is  applicable  to  lode  mining  claims :  2  Lindley 
on  Mines,  sec.  688;  Harris  ▼.  Eqnator  Min.  Co.  (C.  C),  8  Fed. 
863 ;  Altoona  Min.  Co.  v.  Integral  Min.  Co.,  114  Cal.  100,  46 
Pac.  1047;  Belk  t.  Meagher,  104  U.  S.  279-287.  In  the  last- 
mentioned  case  (page  287)  after  quoting  section  2332,  the  court, 
speaking  through  Mr.  Chief  Justice  Waite,  said:  'TJnder  the 
provisions  of  the  Revised  Statutes  relied  on,  Belk  could  not  get 
a  patent  for  the  claim  he  attempted  to  locate,  unless  he  secured 
what  is  here  made  the  equivalent  of  a  valid  location,  by  actually 
holding  and. working  for  the  requisite  time.  If  he  actually  held 
possession  and  worked  the  claim  long  enough,  and  kept  all  others 
out,  his  right  to  a  patent  would  be  complete.'^  In  the  case  of 
Altoona  Quicksilver  Min.  Co.  v.  Mining  Co.,  114  CaL  105,  45 
Pac  1048,  Mr.  Justice  Temple,  in  connection  with  said  section, 
said :  ^t  must  therefore  follow  that  where  such  possession  has 
continued  for  five  years  before  the  adverse  right  exists,  it  is 
equivalent  to  a  location  under  the  laws  of  Congress/'  and  in 
support  thereof  cites  Harris  v.  Equator  Min.  Co.,  8  Fed.  863, 
Belk  V.  Meagher,  104  IT.  S.  279,  and  Anthony  v.  JiUson,  83  CaL 
296,  23  Pac  419. 

Subdivision  2,  section  24^97  of  the  Compiled  Laws  of  1888,  is 
still  in  the  Revised  Statutes  of  1898,  subdivision  10,  section  2498. 

A  mining  claim  being  a  possessory  right,  it  is  real  estate 
under  the  provisions  of  the  statutes  of  Utah  before  referred  to, 
and  any  claim  which  Mayberry  might  have  had,  as  he  failed  to 
institute  a  suit  to  recover  the  same  within  seven  years  after  the 
possession  of  the  TThlig  Nos.  1  and  2,  as  found  by  the  trial  court, 
began,  was  barred  by  section  2859  of  the  Revised  Statutes  of 
Utah,  which  is  as  follows :  **No  action  for  the  recovery  of  real 
property,  or  for  the  possession  thereof,  shall  be  maintained,  un- 
less it  appear  that  the  plaintiff,  his  ancestor,  grantor,  or  prede- 
cessor was  seised  or  possessed  ^  of  the  property  in  question 
within  seven  years  before  the  commencement  of  the  action.'*  It 
was  also  waived  by  his  failure  to  adverse  the  application  for  a 
patent  of  the  TJhlig  Nos.  1  and  2.  In  view  of  these  facts,  the 
plaintiff,  even  if  J.  Pewson  Smith,  Jr.,  had  not  been  a  deputy 
United  States  mineral  surveyor,  as  the  location  of  the  Yes  You 
Do  was  not  made  until  eight  years  after  the  said  possession  of 
the  Uhlig  ^os  1  and  2  was  begun,  could  not  avail  himself  of  any 
rights  which  the  said  Mayberry  may  have  had. 
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The  objection  to  the  admission  in  evidence  of  the  certified 
copy  of  the  notice  of  location  of  the  Yes  You  Do  and  the  deed 
to  Lavagnino,  offered  in  connection  therewith,  and  the  objection 
to  the  evidence  relating  to  the  Levi  P.  and  Yeta  mining  daims 
were  properly  sustained. 

The  decree  of  the  court  below  is  aflSrmed,  with  costs. 

Bartch,  J.,  and  Hart,  D,  J.,  concur, 

^— — — • 

The  Repeal  of  Statutee  by  impUcation  is  eonsidered  at  lengtli  la 
the  monographie  note  to  Howard  ▼.  Horlbert.  88  Am.  St.  Bep.  871- 
297.  The  general  mle  is,  that  repeal  by  impUcatioa,  in  the  aJ)8e]ie« 
of  a  clear  intention,  can  be  indulged  only  so  far  as  nnayoidabla: 
Morriflon  v.  Ean  Qaire.  115  Wis.  538,  05  Am.  St  Bep.  955.  98  N.  W. 
280. 

^  T/te  DeciHons  of  the  Land  Department  as  to  matters  within  its  Jaris* 
diction  are  ordinarily  final  and  eondnsiye:  Diana  Shooting  Club  ▼• 
Lamoreux,  114  Wis.  44,  89  N.  W.  880,  91  Am.  St.  Bep.  898,  and  canes 
cited  in  the  cross-reference  note  thereto;  monographie  notes  te 
Boatner  v.  Ventress,  20  Am.  Dec.  273-277;  Delles  ▼.  Second  Nat 
B^nk,  75  Am.  St.  Bep.  881,  882.  Such  decisions  upon  questions  of 
law  are  not  subject  to  collateral  attack,  and  can  be  re-viewed  only 
in  a  proper  case  made  in  a  direct  proceeding  for  that  purpose:  Note  tt 
Delles  ▼.  Second  Nat.  Bank,  75  Am.  St.  Bep.  882. 

That  Adverse  PoeaeseUm  of  mines  and  minerals  may  ripen  into  s 
prescriptiye  title,  see  Delaware  etc.  Canal  Co.  y.  Hughes,  183  Pa.  St 
66,  63  Am.  St.  Bep.  743,  38  Atl.  568;  Louisville  etc.  It  B.  Co.  ▼• 
Massey,  136  Ala.  156,  96  Am.  St  Bep.  17,  83  South.  8961 


PALMES  V.  PALMEB. 

[26  Utah,  81,  72  Pac.  8.1 

HUSBAND  AND  WIFB— Contract  for  Diyorce.— A  contract 
between  husband  and  wife  reciting  that  irreconcilable  differences 
have  arisen  between  them,  and  that  in  eonsequenee  a  permanent 
separation  is  desirable,  that  a  divorcre  proceeding  is  in  eontempla- 
tion  and  will  be  instituted  by  one  or  the  other  for  the  legal  disso- 
lution of  the  marriage  tie,  and  then,  after  reciting  the  property  tho 
wife  is  to  have,  declares  that  they  agree  so  far  as  the  law  permits 
them  to  do,  to  a  full  and  final  separation  and  dissolution  of  the  mar- 
riage relation,  is  not  merely  a  contract  for  a  separation,  but  is  one 
for  the  purpose  of  facilitating  the  securing  of  a  divorce,  and  is 
therefore  void.     (p.  822.) 

CONFLICT  OF  LAWS. — Comity  cannot  be  XbTOkad  to  enforce 
the  laws  of  another  state  which  are  inimical  to  the  interests  of  the 
state  where  their  enforcement  is  sought,     (p.  822.) 

CONFLICT  OF  LAWS. — Contracts  BCada  In  One  State  cannot 
be  enforced  in  another  if  in  contravention  of  the  public  policy  of 
the  latter  state,     (p.  822.) 
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OOHFUOT  OF  IAWS.-*Co2iiity  Between  IMflereat  States  re- 
quires no  state  to  uphold  or  enforee  contraets  injuriously  affecting 
the  welfare  of  its  subjects  or  contravening  its  own  laws,  institutions 
or  policy.  If  the  lex  loei  contractus  comes  in  conflict  with  the  lex 
fori,  comity  must  yield  to  the  positive  law  and  policy  of  the  forum, 
(p.  822.) 

HUSBAND  AND  WIFE— Agreement  for  Divorce— Fnblic  Pol- 
icy.— ^An  agreement  entered  into  between  husband  and  wife  calcu- 
lated or  intended  to  facilitate  the  securing  of  a  divorce  a  vinculo 
matrimonii,  is  contrary  to  the  policy  of  the  law  and  void.     (p.  825.) 

HUSBAND  AND  WIFE— Contract  for  Divorce.— Courts  will 
refuse  to  enforce  any  contract,  as  against  public  policy,  which  is  in- 
tended to  promote  the  dissolution  of  the  marriage  status,     (p.  825.) 

HUSBAND  AND  WIFE— Agreement  to  Dissolve  Marriage.— 
Either  husband  or  wife,  or  both,  may  violate  the  terms  and  obliga- 
tionn  of  the  marriage  contract,  but  neither  nor  both  combined 
can  rescind  or  modiiy  it  except  as  provided  by  law.     (p.  825.) 

HUSBAND  AND  WIFE — Agreement  for  Divorce — ^Widow's 
Biglit  of  Inheritance. — A  contract  to  facilitate  the  procuring  of  a 
divorce,  secured  by  the  husband  from  his  wife  through  unfair  ad- 
vantage and  unwarranted  coercion  on  his  part,  whereby  she  agrees 
to  take  an  inadequate  and  fractional  part  of  their  property,  is  void, 
na  flkgninft  public  policy,  and  does  not  bar  her  of  her  right  of  inher-^ 
itnace  in  the  property  of  such  husband  on  his  death,     (p.  829.)  . 

Fierce^  Critchlow  &  Barrette,  for  the  appellant 

Stephen  &  Smith  and  W.  B.  WUlingham,  for  the  respondents; 

••  BABTCH,  J.  The  principal  and  deciaive  question  in  this 
case  is  whether  the  contract  pleaded  and  relied  upon  by  the 
plaintifib  is  valid  and  bars  the  widow's  right  of  inheritance.  So 
far  as  material  here,  it  reads:  '^Whereas,  irreconcilable  differ- 
ences have  arisen  between  W.  D.  Palmer  and  his  wife,  Ida  M« 
Palmer,  and  in  consequence  thereof  a  permanent  separation  be- 
tween tiiem  is  desirable,  and  a  divorce  proceeding  is  in  contem- 
plation and  will  be  instituted  by  one  or  the  other  of  said  par^ 
ties,  for  the  legal  dissolution  of  the  marriage  tie  existing;  and, 
whereas,  the  said  W.  D.  Palmer  is  willing  to  make  a  satisfactory 
settlement  upon  and  with  the  said  Ida  M.  Palmer  in  lieu  of  all 
claims  for  alimony  against  him,  either  temporary  or  permanent'^ 
And  then,  after  mentioning  the  property  the  wife  was  to  have, 
which  is  the  same  as  that  described  in  tiie  pleadings,  and  mak- 
ing some  stipulations  in  respect  thereof,  it  concludes:  '^Now, 
therefore,  this  instrument  of  writing  witnesseth  the  mutual 
agreement,  contract  and  settlement  above  described,  and  the 
said  Ida  M.  Palmer  hereby  acknowledges  the  receipt  of  said  sum 
of  money  cash  in  hand  paid  by  him,  the  said  W.  D.  Palmer,  and 
in  consideration  thereof  as  well  as  the  amounts  heretofore  re- 
ceived, hereby  acknowledges  full  and  satisfactory  payment  by 
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him  of  all  claims  she  has  against  him,  and  agrees  in  considera- 
tion thereof  to,  and  does  hereby,  release  him  from  all  liabilify 
past,  present  or  future  for  her  support^  maintenance  or  com- 
fort, and  they  both  hereby  contract  and  agree  so  far  as  they  are 
by  law  permitted  to  do,  each  for  the  other,  to  full  and  final 
separation  and  dissolution  of  the  marriage  relation,  and  all  re- 
sponsibility ^^  of  eyery  character  of  the  one  for  the  other  is 
hereby  forever  ended.'* 

The  appellant,  among  other  things,  contends  that  this  is  a 
contract  between  husband  and  wife,  entered  into  for  the  purpose 
of  procuring  a  divorce,  or  of  facilitating  such  a  result,  and  is 
therefore  collusive  and  void.  The  respondents  insist  that  it 
amounts  merely  to  a  separation  agreement,  settling  the  prop- 
erty rights  of  the  parties,  and  that  it  is  authorized  by  the  laws 
of  the  state  of  Georgia,  where  it  was  made  and  executed,  and 
should  be  enforced,  through  comity,  in  this  state. 

Whether  or  not  the  contract  is  valid  and  enforceable  under  the 
laws  and  decisions  of  the  state  of  Georgia,  it  is  not  necessary 
to  decide,  for  it  clearly  appears  from  the  face  of  the  instrument 
that  it  is  invalid  under  our  laws  and  decisions;  and,  when  read 
in  light  of  the  facts  and  circumstances  disclosed  by  the  evi- 
dence, the  conclusion  becomes  irresistible  that  it  ought  not  to 
and  cannot  be  enforced  in  this  state,  even  if  enforceable  in  the 
state  where  made.  The  principle  of  comity  cannot  be  invoked 
to  enforce  the  laws  of  a  foreign  state  which  are  inimical  to  the 
interests  of  the  state  where  their  enforcement  is  sought  Nor 
will  a  contract  executed  in  one  state  be  enforced  in  another  if  it 
is  in  contravention  of  the  public  policy  of  the  latter  state.  Com- 
ity between  different  states  requires  no  state  to  uphold  or  enforce 
contracts  which  injuriously  affect  the  welfare  of  its  subjects,  or 
ocmtravenes  its  own  laws,  institutions  or  policy.  In  such  cases, 
when  the  lex  loci  contractus  comes  in  conflict  with  the  lex  fori, 
comity  must  yield  to  flie  positive  law  and  policy  of  the  fonun: 
Story  on  Conflict  of  Laws,  sec.  327 ;  Pope  v.  Hanke,  165  IlL  617, 
40  N.  E.  839 ;  Seamans  v.  Temple  Co.,  105  Mich.  400,  55  Am. 
St.  Rep.  457,  63  N.  W.  408. 

We  are  clearly  of  the  opinion  that  the  contention  of  the  appel- 
lant is  sound.  That  the  contracting  parties  contemplated  a  di- 
vorce a  vinculo  matrimonii  seems  apparent.  Differences  had 
arisen  between  husband  ^^  and  wife  which  appeared  to  them 
irreconcilable,  and  in  the  very  first  sentence  of  the  instrument 
it  is  stated  expressly  that  a  ''permanent  separation  between  them 
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IB  desirable,  and  a  divorce  proceeding  is  in  contemplation  and 
vill  be  instituted  by  one  or  the  other  of  said  parties^  for  the 
legal  dissolution  of  the  marriage  tie  existing/^  This  language 
is  plain,  unambiguous  and  clearly  shows  that  the  design  of  the 
parties  was  to  absolve  all  marital  relations  existing  between 
them;  and,  if  there  is  any  doubt  that  the  contemplated  divorce 
was  a  moving  cause  for  the  contract,  such  doubt  would  seem  to 
be  removed  upon  perusing  the  concluding  paragraph  of  the  in- 
strument, where  they  say  ''they  both  hereby  contract  and  agree 
80  far  as  they  are  by  law  permitted  to  do,  each  for  the  other, 
to  full  and  final  separation  and  dissolution  of  the  marriage  re- 
lation, and  all  responsibility  of  every  character  of  the  one  for 
the  other  is  hereby  forever  ended.''  In  the  face  of  such  lan- 
guage, is  it  not  idle  to  say  or  contend,  as  do  counsel  for  the  re- 
•pondents,  that  this  is  a  mere  contract  for  separation,  and  can- 
iiot  be  construed  into  an  agreement  to  facilitate  a  divorce?  The 
parties  to  the  instrument  say  ''a  divorce  proceeding  is  in  con- 
templation,'' and  that  they  agree,  so  far  as  they  think  the  law 
permits  them  to  do,  ''to  full  and  final  separation  and  dissolution 
of  the  marriage  relation."  They,  in  effect,  stipulate  that  all 
their  marital  responsibilities  shall  be  forever  ended.  It  is  diffi- 
cult to  see  by  what  process  of  reasoning  such  a  contract  can  be 
construed  to  be  anything  else  than  an  agreement  to  facilitate 
a  divorce,  or  an  attempt  to  put  an  end  to  the  marriage  status 
by  mutual  agreement  of  the  parties.  It  is  true  it  was  not  stipu- 
lated in  the  instrument  whidi  one  of  the  parties  was  to  institute 
the  divorce  proceedings  in  court,  but  that  appears  from  the  tes- 
timony. So  the  consideration  and  motive  which  induced  the 
parties  to  enter  into  and  execute  the  contract  appears  from  the 
evidence,  as  well  as  upon  the  face  of  the  instrument  itself. 

The  wif ei,  in  substance,  testified  that  before  the  execution 
^  of  the  contract  she  was  unwilling  to  have  a  divorce ;  that  when 
given  to  understand  that  a  divorce  was  the  consideration  in  order 
for  her  to  get  anything  from  her  husband,  who  was  keeping 
himself  concealed  from  her,  she  refused  to  apply  for  one;  that 
she  then  employed  Thompkins  ft  Alston,  as  her  attorneys,  to 
assist  her  in  procuring  a  settlement;  that  finally,  through  a  mu- 
tual friend,  her  husband  offered  her  the  six  thousand  five  hun- 
dred dollars  mentioned  in  the  contract,  in  addition  to  the  other 
property  referred  to  therein ;  that  upon  the  advice  of  her  counsel 
to  accept  it^  as  the  best  she  could  do  under  the  drctmistances, 
and  fearing  the  mortgage  of  five  thousand  dollars  which 
was  hanging  over  her,  and  which  mi^t  lose  her  her  home,  she 
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accepted  the  offer,  with  the  agreement  that  ehe  was  to  file  suit 
for  divorce  at  once^  although  she  had  at  first  refused  to  do  fo; 
and  that  the  next  day  after  the  execution  of  the  contract,  pur- 
suant to  and  in  fulfillment  of  the  agreement,  the  divorce  pro- 
ceedings were  instituted  by  her,  the  papers  for  which  had  beta 
prepared   as  a  part  of   the   settlement.    The   witness  further 
stated:  "The  reasons  Judge  Thompkins  assigned  for  advising 
me  to  accept  the  offer  of  settlement  were  that  there  was  no  prop* 
erty  belonging  to  Mr.  Palmer  in  the  state  that  we  could  attach; 
that  he  had  the  cash,  and  he  could  get  out  of  the  state,  and  I 
couldn't  get  service  on  him;  therefore  he  had  put  himself  in  a 
position  where  it  was  thought,  if  I  let  that  offer  go,  I  wouldn't 
get  anything  at  alL''    As  to  much  of  this  and  other  similar  tes- 
timony, the  wife  is  corroborated  by  that  of  other  witnesses.    The 
witness  Alston,  speaking  with  reference  to  the  preparation  of 
the  papers  for  the  divorce  proceeding  before  the  consummation 
of  the  contract,  said:  ^T.  did  that  because  I  knew  there  would 
be  no  opposition  to  the  divorce,  as  both  sides  wanted  it";  and 
then,  in  reference  to  the  question  of  the  settlement,  or  of  fight- 
ing the  case  in  the  courts,  the  witness  said,  "We  would  have 
fought  it  if  we  had  been  out  in  the  open,  and  if  he  had  been 
where  we  could  have  served  him.''    That  a  divorce  was  in  the 
mind  of  at  least  the  husband  before  the  consummation  ^^  of 
the  contract  also  appears  from  a  letter  in  evidence,  written  by 
him  to  his  wife,  dated  July  14,  1899,  wherein,  after  informing 
her  that  he  had  disposed  of  all  his  property  and  would  leave 
the  state,  he  said :  "With  this  letter  let  aU  conmiunication  cease 
forever.    My  cousin  Hubert  will  represent  me  during  my  ab- 
sence.   I  have  instructed  him  to  render  any  assistance  he  can 
in  securing  a  divorce,  which  seems  to  be  the  best  thing  to  do 
under  the  existing  circumstances."    It  is  true,  the  witness  Cul- 
berson, who  was  the  "cousin  Hubert"  mentioned  in  this  letter, 
and  the  husband's  attorney,  at  first  testified  that  his  client  had 
left  him  "no  instructions  relative  to  a  divorce  proceeding  to  be 
instituted  by  his  wife  or  himself,"  but  when  confronted  with  the 
letter  dated  July  19,  1899,  written  by  the  witness  to  Mrs.  Pal- 
mer, wherein  he  said,  '^e  [meaning  the  husband]  gave  me  no 
instructions  to  sue  for  a  divorce,  but  seems  to  think  that  was 
what  you'd  do  and  asked  me  to  aid  you  in  all  ways  possible  in 
event  you  did,"  and  in  another  letter  to  her  dated  June  3,  1899, 
had  said,  "Of  course  a  divorce  is  inevitable,  and  after  the  settle- 
ment is  made,  if  it  can  be  made,  the  next  question  would  be 
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where  the  divorce  proceedings  should  be  instituted'* — ^he  ad« 
mitted  that  his  client  had  instructed  him  to  assist  in  all  ways 
possible  to  secure  a  diyorce. 

Further  reference  to  the  evidence  in  detail  would  be  useless^ 
for^  like  upon  the  face  of  the  contract,  it  is  clearly  shown  by 
the  proof  that  the  procuring  of  a  divorce  was  in  the  minds  of 
the  parties  before  and  at  the  time  the  instrument  was  executed, 
and  was  a  moving  consideration.  The  fact  that  the  very  next 
day  after  the  execution  of  the  instrument  the  wife  instituted 
the  divorce  proceedings  is  significant^  as  tending  to  show  that 
the  endeavored  in  good  faith  to  comply  with  her  understanding 
of  the  agreement,  although,  as  seems  evident  from  a  careful 
perusal  and  consideration  of  the  evidence,  she  never  entered  into 
the  contract  voluntarily  but  simply  as  the  victim  of  circum* 
stances  over  which  she  was  led  to  believe  she  had  no  control* 
The  record  ^^  is  quite  convincing  to  the  mind  that  the  inten- 
tion of  the  husband  was  to  sever  all  marital  relations  existing 
between  him  and  his  wife,  and  that  the  wife  was  induced  through 
unfair  means  to  sign  the  agreement.  Such  being  the  case,  the 
contract  must  be  regarded  as  one  executed  for  the  purpose  of 
facilitating  the  procuring  of  a  divorce,  and  not  as  a  mere  sep- 
aration agreement  It  amounts  to  a  mutual  agreement,  in 
writing,  of  the  husband  and  wife,  to  dissolve  the  marriage  and 
absolve  themselves  from  all  marital  obligations.  The  agree- 
ment, therefore,  being  one  calculated  or  intended  to  facilitate 
the  securing  of  a  divorce  a  vinculo  matrimonii,  is  contrary  to 
the  policy  of  the  law  and  is  void.  The  law  is  well  settled  that 
courts  wHl  refuse  to  enforce  any  contract,  as  against  public 
policy,  which  is  intended  to  promote  the  dissolution  of  the  mar- 
riage status :  Oreenhood  on  Public  Policy,  490,  491.  When  that 
status  is  created  the  rights  involved  are  not  merely  private,  but 
they  are  also  of  public  concern.  The  social  system  and  wel- 
fare of  the  state  having  their  foundation  in  the  family,  the  state 
is  an  interested  party,  and  therefore  the  marriage  relations  can- 
not be  dissolved  except  through  the  sovereign  power.  It  is  true 
either  the  husband,  or  wife,  or  both,  may  violate  the  t^ms  and 
obligations  of  the  contract;  but  neither  one  nor  both  combined 
can  rescind  or  modify  it  except  as  provided  by  the  laws  of  the 
land.  This  subject  was  discussed  in  Hilton  t.  Boylance,  25 
Utah,  129,  139,  69  Pac.  660,  and  it  was  there  said:  '"Marriage, 
strictly  speaking,  is  not  a  mere  civil  contract,  but  a  status  cre- 
ated by  contract:  1  Bishop  on  Marriage  and  Divorce,  sec.  34. 
It  is  true,  it  is  founded  in  consent  of  the  parties,  but  the  con* 
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sent  IB  the  contract  because  of  which  the  status  is  createi 
Marriage  differs  from  ordinary  contracts,  in  that  it  can  011I7 
exist  where  one  man  and  one  woman  are  legally  united  for  life, 
whereas  ordinary  civil  contracts  may  exist  between  two  or  more 
of  either  or  both  sexes  for  any  stipulated  time.     So  the  marriage 
relation    differs    from    other    contractual    relations,    in  that, 
^^  when  the  status  is  once  created,  the  state  becomes  an  in- 
terested party^  and  thereafter  the  marriage,  with  the  rights  and 
duties  assigned  by  the  law  of  matrimony,  is  not  subject,  as  to 
its  continuance,  dissolution,  or  effects,  to  tiie  mere  intention  and 
pleasure  of  the  contracting  parties.    The  marriage,  with  ita 
privileges,  obligations,  rights,  and  duties,  which  are  or  may  be 
assigned  by  the  law  of  matrimony  for  the  establishment  of  fam- 
ilies and  the  multiplication  and  education  of  human  kind,  con- 
tinues during  the  life  of  the  parties,  and  no  dissolution  of  the 
fltatus  can  be  effected  simply  by  the  mutual  consent  or  agree- 
ment of  the  parties.    It  is  regulated  and  controlled  and  can  be 
dissolved  only  through  the  sovereign  power  of  the  state  when- 
ever justice  to  either  or  both  parties  or  the  welfare  of  the  public 
demands  W :  Norton  v.  Tufts,  19  Utah,  470,  67  Pac.  409. 

Moreover,  where,  as  appears  in  this  instance,  the  parties  agree 
{hat  the  one  shall  bring  a  suit  to  dissolve  the  marriage,  and  that 
the  other  will  make  no  defense,  or  a  mere  nominal  defense, 
which  is  indicated  by  the  context,  the  agreement  becomes  col- 
lusive and  fraudulent,  and  is  without  validity.  A  contract  of 
this  character  may  be  regarded  not  only  as  conceived  in  fraud, 
Kut  as  a  fraud  upon  the  court,  and  it  comes  within  the  reason 
of  the  maxim,  ^'Ex  turpi  causa  non  oritur  actio.**  Mutual 
agreement  of  a  male  and  female  who  are  of  the  requisite  age  and 
capacity  may  create  the  marriage  relation,  but  it  can  never  dis- 
eolve  it  The  state  being  founded  upon  the  family,  so  high  is 
the  marriage  status  regarded  by  mankind,  so  necessary  is  its 
permanency  to  promote  the  public  welfare  and  private  morals, 
that  the  state,  to  every  marriage  contract  entered  into  within  its 
jurisdiction,  makes  itself  a  party,  in  the  sense  that  it  will  not 
permit  its  rescission  or  dissolution  except  for  a  cause  provided 
by  law,  the  existence  of  which  is  to  be  ascertained  by  a  court 
of  competent  jurisdiction,  upon  evidence  regularly  submitted,  in 
a  proper  proceeding  instituted  in  good  faith  for  that  purpose. 
The  parties  cannot  even  consent  to  a  decree  in  open  court,  nor 
stipulate  ^^  as  to  the  facts.  The  decree  must  be  based  on  abso* 
lute  proof.  The  welfare  of  humanity,  the  intelligence  and  pro- 
frress  of  the  human  race,  high  moral  and  social  ethics,  alike  de- 
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mand  this.  Any  other  method  or  device  by  which  the  contracting 
parties  attempt  to  aever  or  to  facilitate  the  severing  of  the  bonds 
of  matrimony,  in  the  eye  of  the  law,  contravenes  public  policy, 
is  regarded  as  contra  bonos  mores,  and  is  void  and  ineffectuaL 
Therefore  a  contract  which  is  designed  to  facilitate  the  procure- 
ment of  a  divorce,  to  put  an  end  to  the  marriage  status,  and  ab- 
solve the  parties  from  all  their  marital  obligations,  imposed 
upon  them  by  the  law  of  matrimony,  cannot  be  enforced.  ''As 
the  policy  of  the  law  is  to  preserve  intact  the  marriage,  if  pos- 
sible, all  requirements  which  have  for  their  object  or  which  con- 
template a  future  separation  between  husband  and  wife  are 
universally  held  illegal'^ .  15  Am,  &  Eng.  Ency.  of  Law,  2d  ed*, 
955.  In  1  Bishop  on  Marriage,  Divorce  and  Separation,  sec- 
tion 1261,  the  author  says:  ''Since  the  law  makes  the  public 
a  party  to  every  suit  for  dissolution  or  separation,  and  forbids 
either  form  of  divorce  on  the  mutual  agreement  of  the  parties, 
or  on  the  connivance  of  one  of  them  to  the  other's  wrong,  any 
liargaining  between  them  for  a  future  separation  or  for  the  pro- 
curing of  a  divorce,  or  tending  to  the  like  end,  being  contrary 
to  the  law  and  legal  policy,  is  void/'  In  Seeley's  Appeal,  66 
Coim.  202,  14  Atl.  291,  it  was  said :  "The  law  requires  husband 
and  wife,  in  their  relation  to  each  other,  to  perform  certain 
duties  and  refrain  from  committing  certain  wrongs.  Taking 
note  of  human  infirmity,  and  of  certain  failure  of  some  to  do  as 
it  requires,  or  to  refrain  from  doing  what  it  forbids,  it  makes 
possible  a  method  of  release  from  the  marriage  contract  upon 
proof  that  its  purpose  must  entirely  fail  of  accomplishment. 
Every  decree  of  divorce  must  rest  upon  proof  of  such  facts  as 
have  been  by  the  legislature  declared  to  be  sufficient  to  uphold 
it;  not  at  all  upon  considerations  as  to  ri^ts  of  property;  not 
at  all  upon  the  wishes  or  agreements  of  the  parties.  Courts  will 
not  enforce  any  contract  which  ^^  is  the  price  of  consent  by 
one  imrty  to  flie  marriage  relation  to  the  procurement  of  a 
dlToroe  by  the  other.  ThB  court  is  entitled  to  know  in  every 
case  whettier  the  particular  marriage  tie  in  question  is  or  is  not 
of  sufficient  strength  to  bear  the  strain  to  which  the  law  has 
aabjected  if  So  in  Adams  v.  Adams,  26  Minn.  72,  it  was 
stated :  ''Hie  authorities  are  uniform  in  holding  that  any  con- 
tract between  the  parties  having  for  its  object  the  dissolution 
of  the  marriage  contract,  or  facilitating  that  result,  such  as  an 
agreement  by  the  defendant,  in  a  pending  action  for  divorce, 
to  withdraw  his  or  her  opposition  and  to  make  no  defense,  is 
nad,  as  contra  bonos  mores.''    Likewise,  in  Phillips  v.  Thorp, 
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10  Or.  494^  it  wss  said :  ''So  strict  and  careful  are  courts  in  the 
administration  of  this  justice,   out  of  regard   for  the  public 
morals  and  the  general  welfare  of  society,  that  they  will  esteem 
it  their  duty  to  interfere  upon  their  own  motion  whenever  it  ap- 
pears the  dissolution  is  sought  to  be  effected  by  the  comiiyance 
or  collusion  of  the  parties;  and  all  contriyances  or  agreements 
having  for  their  object  the  termination  of  the  marriage  contract, 
or  designed  to  facilitate  or  procure  it,  vriU  be  declared  illc^ 
and  void,  as  against  public  policy.^    And  again  in  the  same 
case :  ''An  unlawful  agreement,  it  is  said,  can  convey  no  rights 
in  any  court  to  either  party,  arri  will  not  be  enforced,  in  law  or 
in  equity,  in  favor  of  one  against  the  other  of  two  persons 
equally  culpable.*'    In  Muckenburg  v.  Holler,  29  Ind.  139,  92 
Am.  Dec.  345,  it  was  observed :  "The  law  favors  marriage,  and 
cannot  therefore  sanction  contracts  intended  to  promote  its  dis- 
solution, by  lending  itself  to  their  enforcement.    We  know  of  no 
case  in  the  books  in  which  such  an  appeal  to  any  court  to  compel 
the  fulfillment  of  such  a  contract,  or  to  award  damages  for  its 
breach,  has  been  successfully  made'* :  1  Bishop  on  Marriage,  Di- 
vorce and  Separation,  sees.  76,  1312;  2  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  127;  Foote  y.  Nickerson,  70  N.  H.  496,  48  Atl. 
1088 ;  Beard  ▼.  Beard,  65  Cal.  354,  4  Pac.  229 ;  Wilde  t.  Wilde, 
37  Neb.  891,  56  N*.  W.  724;  Loveren  ▼.  Loveren,  106  CaL  609, 
39  Paa  ^  801 ;  Hamilton  t.  Hamilton,  89  IlL  349 ;  Saylea  ▼. 
Sayles,  21  N.  H.  312,  53  Am.  Dec.  208;  Stoutenburg  t.  Ly- 
brand,  13  Ohio  St.  228 ;  Baum  ▼.  Baum,  109  Wis.  47,  83  Am. 
St.  Eep.  854,  85  N.  W.  122 ;  Collins  t.  Collins,  PhilL  Eq.  (N.  C.) 
153,  93  Am.  Dec.  606 ;  Blank  ▼.  Noh^  112  Mo.  159,  20  S.  W. 
477 ;  Friedman  y.  Bierman,  43  Hun,  387 ;  Simpson  y.  Simpeon, 
4  Dana,  140;  Blank  y.  Nohl  (Mo.),  19  S.  W.  65;  Belden  v. 
Munger,  5  Minn.  211,  80  Am.  Dec.  407 ;  McKennan  y.  FhiUips, 
6  Whart  (Pa.),  571,  37  Am.  Dec.  438. 

It  will  thus  be  seen  that,  Yiewed  and  tested  by  the  for^;oing 
principles,  the  contract  in  controYersy  clearly  contravenes  tiie 
policy  of  the  law  and  is  Yoid.  Nor  does  it  appear  tiiat  the  con- 
summation of  the  transaction  was  the  result  of  fair  dealing. 
The  conduct  of  the  husband  toward  hia  wife  was  not  sach  as 
to  stamp  it  with  fairness  and  justness.  That  the  execution  of 
the  instrument  by  the  wife  was  obtained  through  unfair  ad- 
Yantage  and  unwarranted  coercion  on  the  part  of  the  husband 
is  a  conclusion  irresistible  from  an  examination  of  the  evidenoe. 
His  consent  and  furnishing  of  the  means  for  his  wife  to  visit 
her  parents ;  his  selling  out  fheir  property  without  her  knowi* 
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edge  or  assent^  and  leaving  {he  state  with  the  property  in  cash, 
while  she  was  absent;  his  instructions  to  his  attorneys  to  conceal 
his  whereabouts;  his  keeping  his  wife  in  ignorance  of  the  value 
of  an  amount  obtained  for  the  property ;  his  threat  that  he  would 
never  return  to  the  state  while  ihe  one  whom  he  promised  to 
love,  protect,  and  support  was  in  it;  his  grossly  unequal  division 
of  tile  property,  which,  with  the  assistance  of  her  father,  they 
had  accumulated  during  their  married  life — ^all  these  things, 
considered  with  the  fact  that  his  own  intemperate  habits,  and 
consequent  neglect  of  the  duties  he  owed  his  wife,  had  brought 
on  the  estrangement  then  existing  between  them,  savor  much  of 
the  fraudulent,  and  militate  strongly  against  the  fairness  and 
justice  of  the  transaction  which  culminated  in  the  contract. 
Not  only  the  law,  but  a  man^s  most  sacred  honor,  as  well  as 
every  *•  principle  of  justice  and  equity,  demands  that  he  treat 
his  wife  at  all  times,  and  under  all  circumstances,  respectfully, 
fairly,  openly.  Surely  nothing  less  was  due  her.  In  that 
trying  hour,  when  the  doud  of  disappointment  and  adversity 
was  hanging  over  her,  when  she  was  to  attach  her  signature  to  an 
instrument  calculated  to  sever  an  alliance  which  had  been  made 
for  life,  she  had  a  right  to  see  her  husband  and  talk  with  him 
face  to  face,  and  he  had  no  right  to  conceal  himself  or  anything 
relating  to  their  affairs  from  her. 

The  record  in  this  case  is  such  as  impels  one  to  the  thought 
that  this  is  one  of  the  sad,  unfortunate  cases  where  liquor,  that 
prince  of  evil,  blasted  happy  hearts  and  destroyed  a  happy  home. 

We  are  of  the  opinion  that  the  appellant  is  not  barred  of  her 
right  of  inheritance. 

Having  taken  the  view  that  the  contract  is  without  validity,  it 
is  unimportant  to  discuss  the  other  points  presented. 

The  judgment  must  be  reversed,  with  costs,  and  the  cause 
remanded  to  the  court  below^  with  directions  to  set  aside  the 
present  findings  of  fact  and  the  decree,  and  enter  findings  of 
fact  and  a  decree  in  accordance  herewith,  in  favor  of  the  ap* 
pellant.    It  is  so  ordered. 

Baskin,  0.  J.,  and  McCarty,  J.,  concur. 


Marriage  cannot  be  dissolved  by  the  simple  consent  or  a^pwement 
of  the  parties;  it  ean  be  dissolved  only  through  the  sovereign  power 
of  the  commonwealth:  Hilton  v.  Boylance,  25  Utah,  129,  95  Am.  St. 
Bep.  821,  69  Pac.  680.  A  contract  having  for  its  object  the  dissolu- 
tion of  a  marriage  is  against  public  policy  and  void.  Hence,  it  is 
held  that  an  agreement  to  withdraw  opposition  to  divorce  proceed- 
ings eannot  form  a  valid  consideration  fur  a  promissory  note:  Sayles 
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▼.  BsLjleB,  21  N.  H.  312,  53  Am.  Bee.  208.  And  a  eontraet,  the  eos- 
tideration  of  which  is  that  the  wife  shall  not  appear  in  a  suit  for  a 
divorce  nor  claim  alimony,  is  held  void  in  Belden  v.  Manger,  5  Minn. 
211,  80  Am.  Dec.  407.  And  an  agreement  made,  pending  her  appli- 
cation for  a  divorce,  that  when  the  divorce  is  granted  she  will  pay 
a  certain  amount  for  improvements  made  by  her  husband  on  her  landi 
during  marriage,  is  held  void  in  Muckenburg  y.  Holler,  29  Ind.  139, 
92  Am.  Dec.  345.  See,  also,  Co.lins  v.  Collins,  PhiU.  £q.  153,  93  Amu 
Dec.   606;   McKennan  v.  Phillips,   6  Wliart.  571,  37  Am.  Dee.  438. 

Judicial  Oomitu  does  not  require  the  courts  of  one  state  to  enforce, 
in  contravention  of  its  own  law.  policy,  or  morals,  the  laws  of  other 
states  or  contracts  there  made:  Commonwealth  etc.  Ins.  €k>.  v.  Haydea, 
60  Neb.  636,  83  Am.  St.  Bep.  545,  83  N.  W.  922;  Bartlett  v.  Collins, 
109  Wis.  477,  83  Am.  St.  Bep.  928,  85  N.  W.  703;  McOinnis  v.  Mis- 
souri Car  etc.  Co.,  174  Mo.  225,  97  Am.  St.  Bep.  553,  73  a  W.  586; 
People  V.  Martin,  175  N.  Y.  315,  96  Am.  St.  Bep.  628,  67  N.  E.  589; 
Dearing  v.  McEinnan  ete.  Hardware  Co.,  166  N.  Y.  78,  80  Am.  St 
Bep.  708,  58  N.  £.  773. 


MUNZ  T.  STANDAED  LIFE  AND  ACCIDENT  INSUBr 

ANCE  COMPANY. 

[26  Utah,  69,  72  Pacf.  182.] 

INSUBAKCE,  ZjIFE — Proof  of  Death — ^Reasonable  Time. — ^If 
ft  life  insurance  policy  requires  proof  of  death  to  be  furnished  within 
two  months  thereof,  in  default  of  which  all  claims  under  the  policy 
shall  be  forfeited,  snch  requirement  is  a  condition  subsequent,  and  is 
complied  with  by  a  submission  of  proof  of  death  within  a  reaaonable 
time  after  knowledge  thereof,  and  of  the  existence  of  the  policy, 
under  all  the  circumstances  of  the  particular  case.     (p.  832.) 

INSUBAKCE,  LIFE — ^Notice  of  Accident  and  Proof  of  DeatlL 
Although  a  life  insurance  policy  provides  that  the  Insurer  must  be 
given  notice  of  the  accident  to,  and  proof  of  the  death  of,  the  in- 
s-nred  within  a  specified  time  thereafter,  or  the  policy  will  be  for- 
feited, yet  a  beneficiary  who  is  in  ignorance  of  such  death,  and  the 
existence  of  the  policy  complies  with  such  conditions,  if  within  a 
reasonable  time  after  obtaining  Imowledge  of  sneh  death  and  the 
existence  of  the  policy,  he  gives  the  insurer  notiee  of  the  accident 
and  proof  of  the  death,     (p.  834.) 

M.  E.  Wilson  and  J.  H.  Ryckman,  for  the  appellant 

E.  A.  Silberstein,  for  the  respondent 

'^^  BARTCH,  J.  This  action  was  brought  to  recover  the 
amount  claimed  to  be  due  on  an  accident  insurance  policy  issned 
by  the  defendant  company  to  Charles  Meyer,  the  deceased, 
whose  estate  the  plaintiff  was  appointed  to  administer. 

The  facts,  as  set  out  in  the  amended  complaint  are  that 
Charles  Meyer  was  insured  in  the  defendant  company^  by  an 
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accident  policy,  for  five  hundred  dollars,  issued  on  or  about 
May  16,  1899 ;  that  on  June  29,  1900,  Meyer  was  accidentally 
and  instantly  killed  at  or  near  Eemmerer,  Wyoming;  that  de- 
ceased was  unmarried,  and  left  surviving  him  no  friends  or  rela- 
tives, except  the  plaintiff,  his  cousin,  who  was  then,  and  ever  since 
has  been,  a  resident  of  Salt  Lake  City,  Utah;  that  said  town  of 
Kemmerer  is  two  hundred  and  thirty-four  miles  from  Salt  Lake 
City;  that  plaintiff  learned  of  the  death  of  Meyer  for  the  first 
time  in  October  1,  1900;  that,  by  reason  of  plaintiff  being  in 
poor  circumstances  financially,  she  was  unable  to  have  his  body 
disinterred  and  brought,  with  his  personal  effects,  to  Salt  Lake 
City;  that  on  or  about  February  15, 1901,  plaintiff  procured  the 
personal  effects,  including  said  insurance  policy,  prior  to  which 
date  the  existence  of  said  policy  was  not  known  to  her;  that  on 
February  23,  1901,  she  gave  notice  to  the  defendant  of  said 
Meyer's  death,  '^^  and  made  demand  for  payment  of  said  policy, 
which  demand  was  refused  by  the  defendant,  because  notice  had 
not  been  sent  to  defendant,  and  no  proof  of  death  had  been 
made,  within  two  months  after  the  death;  that  as  soon  as  plain- 
tiff was  able  to  procure  legal  assistance  to  that  end,  to  wit,  May 
1,  1901,  she  procured  and  sent  defendant  due  proofs;  and  that 
thereupon  payment  of  the  policy  was  again  refused,  because  the 
proofs  were  not  made  within  the  specified  time.    It  is  then 
alleged  that  Meyer  duly  conformed  and  complied  with  all  the 
provisions  of  the  policy ;  that  the  policy  was  in  force  and  effect 
at  the  time  of  his  death ;  that  she  was  duly  appointed  adminie- 
tratrix  of  his  estate  in  May,  1901,  by  the  district  court  of  Salt 
Lake  county.    Judgment  was  demanded  in  the  sum  of  five  hun- 
dred dollars.    To  this  amended  complaint  the  defendant  de- 
murred, on  the  ground  that  it  did  not  state  facts  su£Bcient  to 
constitute  a  cause  of  action.    The  demurrer  was  sustained,  and, 
the  plaintiff  failing  to  amend  her  complaint  within  ten  daya^ 
as  ordered  by  the  court,  judgment  was  entered  for  the  defend- 
ant, and  the  plaintiff  has  appealed  to  this  court. 

The  appellant  contends  that  the  complaint  states  a  good  cause 
of  action,  and  that  the  court  erred  in  sustaining  the  demurrer. 
The  defense  is  based  upon  the  ground  that  there  was  neither 
notice  of  the  fatal  accident  given,  nor  proof  of  death  furnished 
to  the  company,  within  the  time  limited  by  the  policy.  The 
policy,  so  far  as  material  here,  provides:  'Tfmmediate  written 
notice  shall  be  given  to  the  company  at  Detroit,  Michigan,  of 
any  accident  and  injury  or  sickness  for  which  claim  is  made, 
with  full  particulars  thereof,  and  full  name  and  address  of  the 
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inenred.  Direct  and  positiye  proof  of  death  •  •  •  •  must  aliso 
be  furnished  to  said  company,  at  Detroit,  Michigan,  within  two 
months  from  the  time  of  death,  •  •  •  •  else  all  claims  based 
thereon  shall  be  forfeited.''  If,  nnder  all  drcnmstances,  these 
provisions  mnst  be  literally  complied  with,  then  the  defense  in 
this  case  is  well  foimded,  for  it  is  not  controverted  that  **  no 
immediate  notice  of  the  accident  was  given,  and  that  no  proof 
of  death  was  made  within  two  months  of  the  death.  The  pro- 
visions are  such  as  are  usually  contained  in  insurance  policies, 
and  if  they  were  to  be  rigidly  enforced,  no  matter  how  unusual 
or  peculiar  the  circumstances  of  a  particular  case,  then,  indeed, 
they  would  prove  a  pitfall  or  snare  to  the  unwary.  They  are 
intended,  however,  for  no  such  purpose.  They  constitute  con- 
ditions subsequent,  and,  as  said  in  Brown  v.  Accident  Assn., 
18  Utah,  266,  272,  65  Pac.  63,  by  this  court:  **DouBtle88  the 
purpose  of  such  conditions  in  a  policy  is  to  afford  the 
insurer  an  opportunity  within  a  reasonable  time  after  the 
occurrence  to  inquire  into  the  cause  of  the  accidoit,  and  ascer- 
tain the  surrounding  facts  and  circumstances  while  fresh  in  the 
memory  of  witnesses,  so  as  to  determine  whether  or  not  liability 
under  the  contract  exists.  The  condition  in  the  policy,  requiring 
notice  to  be  given  within  a  specified  time,  with  full  particulars 
of  the  accident,  operates  upon  the  contract  of  insurance  only 
after  the  fact  of  the  accident.  It  is  a  condition  subsequent,  and 
must  therefore  receive  a  reasonable  and  liberal  constructioii  in 
favor  of  the  beneficiary  under  the  contract 

In  the  case  at  bar,  the  beneficiary  was  not  aware  of  the  death 
of  the  insured  until  about  three  months  after  it  occurred,  was 
distant  two  hundred  and  thirty-four  miles  from  the  place  of  the 
Accident  and  death,  and  was  not  aware  of  the  existence  of  the 
policy  until  over  seven  months  after  the  fatal  occurrence.  Be- 
ing thus  ignorant  of  these  things,  how  could  she  comply  literally 
with  the  terms  of  the  policy  as  to  notice  and  proof?  How  could 
she  give  "full  particulars''  of  an  accident  the  occurrence  of  which 
was  not  within  her  knowledge,  or  the  ''full  name  and  address 
of  the  insured"  when  she  knew  nothing  of  the  insurance?  We 
cannot  assume  that  the  parties  to  the  insurance  contract  in- 
tended such  absurdities.  The  contracting  parties  doubtless  in- 
tended that  notice  and  proof  should  be  furnished  at  flie  earliest 
practicable  time  after  the  happening  of  an  accident  and  injury 
for  "^  which  liability  would  be  claimed,  so  that  the  real  facts 
of  the  case  could  be  ascertained  by  the  insurer  before  time  had 
effaced  them  from  the  memory  of  witnesses.    The  word  ''im* 
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mediate,"  nnder  such  circumstances  as  are  disclosed  in  this  rec- 
ord, cannot  fee  construed  as  excluding  all  intervening  time  be- 
tween th6  occurrence  of  the  death  and  the  giviiig  of  notice. 
It  does  not,  by  any  fair  constmctibn  of  the  policy,  mean  in- 
stantly, but  "inmiediate  notice"  means  notice  within  a  reason- 
aKIe  time,  under  all  the  circumstances  of  each  particular  case, 
and  no  doubt,  brdinarily,  unless  there  are  circumstances  ezcus- 
lAg  delay,  the  notice  should  be  given  at  once.  It  would,  how- 
ever, be  both  an  unreasonable  and  unfair  interpretation  to  hold 
that,  as  used  in  the  policy;  the  word  ''immediate*'  required  thd 
doing  of  a  thing  impossible  for  the  beneficiary  to  do.  Such 
provisions  must  receive  reasonable  construction  in  favor  of  the 
beneficiary. 

May,  in  his  work  on  Insurance,  volume  2,  section  462,  saya: 
**If  the  notice  be  required  to  be  'forthwith,'  or  'as  soon  as  pos- 
sible/ or  'immediately,'  it  will  meet  the  requirement  if  given 
with  due  diligence  under  the  circumstances  of  the  case,  and 
without  unnecessary  and  unreasonable  delay,  of  which  the  jury 
are  ordinarily  to  be  the  judges.  To  give  the  word  a  literal  in- 
terpretation would  in  most  cases  strip  the  insured  of  all  hope 
of  indemnity,  and  policies  of  insurance  would  become  practi- 
cally engines  of  fraud." 

In  Kentzler  v.  American  Mut.  Ace.  Assn.,  88  Wis.  539, 
43  Am.  St.  Rep.  934,  60  N.  W.  1002,  it  was  said:  "In  case 
of  an  injury  or  disability  not  resulting  in  death,  such  notice 
affords  Uhe  association  an  opportunity  to  ascertain  the  exact 
condition  of  the  person  and  apply  the  most  effectual  remedy. 
But  in  case  of  death  there  can  be  no  remedy,  and  the  only  object 
of  the  notice  is  to  secure  evidence  of  identity.  What  is  meant 
by  giving  notice  'immediately  after  the  accident  occurs*?  Does 
it  mean,  in  the  lan^age  of  Webster:  In  an  immediate  mannei'; 
without  intervention  '^^  of  anything;  .  .  •  .  without  interval 
of  time;  without  delay;  instantly*?  If  the  contract  is  to  be  thus 
literally  construed,  compliance  by  the  beneficiary  would  seldom 
be  possible.  But  courts,  looking  at  the  substance  of  contracts 
and  statutes,  have,  during  the  last  two  centuries,  repeatedly  de- 
clared that  'the  word  "immediately,"  although  in  strictness  it 
excludes  all  mean  times,  yet,  to  make  good  the  deeds  and  intents 
of  parties,  it  shall  be  construed  such  convenient  time  as  is  rea^ 
sonably  requisite  for  doing  the  thing.* " 

So,  in  Solomon  v.  Continental  Pire  Ins.  Co.,  160  N.  T.  695, 
72  Am.  St.  Rep.  707,  65  N.  E.  279,  where  the  plaintiff  did  not 
obtain  the  policy  until  about  fifty  days  after  t^  fire,  and  was 
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not  awar^  of  its  contents,  it  was  said :  ^^Whether,  under  all  fbt 
circtunstances,  immediate  notice  was  given  within  the  meaning 
of  the  policy,  when  fairly  construed,  was  the  question  to  be 
determined  in  this  case.  The  word  'immediate,'  like  'forth- 
with,' does  not  mean  instantly,  but  immediate  notice  is  notioa 
within  a  reasonable  time.  In  determining  what  was  a  reaaon- 
able  time,  it  was  necessary  for  the  referee  to  take  into  considera- 
tion the  situation  of  the  plaintiff  and  all  the  circumstances  bj 
which  he  was  surrounded.  If  they  justify  him  in  finding  that 
the  plaintiff  used  due  diligence  in  discoTering  the  policy,  im 
ascertaining  what  it  required,  and  in  preparing  and  serving  the 
notice  of  loss,  then  the  referee  was  justified  in  determining  that 
the  notice  was  sufficient  under  the  provisions  of  the  policy^: 
McFarland  v.  Accidmt  Assn.,  124  Ho.  204,  27  S.  W.  436 ;  Kon- 
rad  V.  Casualty  etc.  Co.,  49  La.  Ann.  636,  21  South.  721 ;  Bich- 
ardson  v.  End,  43  Wis.  316. 

In  this  case  there  is  no  question  that  all  the  conditions  of  the 
policy  were  complied  with  by  the  deceased  up  to  the  time  of  his 
death.  Those  were  conditions  precedent  for  the  purpose  of  con- 
tinuing the  policy  in  force  and  effect,  and  to  them  a  more  strict 
rule  of  construction  is  applicable.  But  where  precedent  con- 
ditions were  all  performed,  courts  are  not  inclined,  by  '^  a  very 
harsh  and  technical  construction,  to  deprive  the  beneficiary  of 
the  benefit  of  a  liability,  because  of  a  failure  to  do  an  impossible 
thing  which  was  never  in  the  minds  or  contemplation  of  flie  con- 
tracting parties.  Forfeitures  are  not  favored  in  law,  and  wiH 
not  be  aided  by  interpretation. 

Such  a  defense  as  the  one  herein  is  purely  technical. 

The  risk  of  the  insurer  was  neither  increased  nor  in  any  way 
jeopardized  by  the  failure  of  the  beneficiary  to  comply  literally 
with  conditions  of  which  she  had  no  knowledge.  The  defendant 
received  the  consideration  for  the  indemnity  as  provided  in  the 
contract,  and  it  has  no  cause  to  complain  if  the  harsh  and  tecb* 
nical  meaning  which  it  now  seeks  to  place  upon  the  condition! 
as  to  notice  and  proof  of  loss  be  rejected.  The  construction 
thus  put  upon  the  conditions  in  question  secures  to  the  defend- 
ant every  advantage  and  benefit  to  which  it  is  entitled,  and 
which  was  intended  by  the  provisions  of  the  policy.  In  such 
a  case,  and  under  such  circumstances,  the  benefidary  is  not 
required  to  do  what  amounts  to  an  impossibility,  but  must  per- 
form the  conditions  subsequent  within  a  reasonable  time  after 
obtaining  knowledge  of  the  existence  of  the  policy,  or  after  sudi 
knowledge  could,  by  the  exercise  of  due  diligence,  have  been 


Aprils  1903.]    Kmrs  v.  ST^]n>ABD  Life  etc.  Ins.  Co.      83S 

dbtained.  T7p  to  the  time  of  the  knowledge  of  the  accident  and 
difiCOTery  of  the  policy^  such  a  beneficiary  is  not  in  def  anlt,  and 
if  after  that  he  gives  notice  of  the  accident  and  proof  of  deatli 
within  a  reasonable  time^  or  within  the  time  limited  in  the 
policy,  it  will  be  a  compliance  with  the  intention  and  require- 
ment of  his  contract.  Before  that  time  it  is  impossible  for  him 
to  famish  proof  of  the  particulars  and  circumstances  surround- 
ing the  accident,  reqxdred  by  the  policy,  and  to  hold  that^  be- 
cause of  the  failure  to  do  so,  his  rights  under  the  contract  were 
forfeited,  would  be  alike  unfair  and  unjust. 

In  Woodmen  Accident  Assn.  ▼.  Pratt,  62  Neb.  673,  87  N.  W. 
546,  it  was  said :  'H^hen  a  time  is  fixed  in  a  policy  of  accident 
insnranoe  for  the  "^^  giving  of  notice  of  an  accident  and  injury 
resulting  therefrom  for  which  indemnity  is  claimed,  with  the 
particulars  thereof,  which  is  reasonable  in  its  character,  this  will 
be  regarded  as  a  condition  precedent  to  be  complied  with  before 
recovery  can  be  had;  but  when,  because  of  circumstances  and 
conditions  surrounding  the  transaction,  obstacles  or  causes  exist 
preventing  and  rendering  impossible  the  performance  of  the  act 
within  the  time  stipulated,  the  act  may  be  performed  thereafter, 
and  the  beneficiary  will  be  excused  for  the  f ailure,  if  done  with- 
in a  reasonable  time,  or  within  the  time  stipulated  after  the 
obstacle  or  cause  preventing  prior  compliance  ceases  to  exist; 
the  question  of  the  sufficiency  of  the  excuse  offered  and  the  rear 
sonableness  of  the  time  in  which  the  act  is  performed  to  be 
determined  according  to  the  nature  and  circumstances  of  each 
individual  case,  the  beneficiary  in  all  cases  being  required  to 
act  with  due  diligence  and  without  laches  on  his  part.'' 

So,  in  McElroy  v.  John  Hancock  Life  Ins.  Co.,  88  Md.  187, 
71  Am.  Si  Bep.  400,  41  AtL  112,  referring  to  the  conditions 
of  a  policy  requiring  notice  and  proof  within  a  time  limited,  the 
court  said:  '^t  is  perfectly  clear  that  the  rule  was  made  for 
the  ordinary  cases  where  the  existence  of  the  policy  and  the 
death  of  the  insured  are  known,  or  might  or  should  be  known, 
in  time  tb  comply  with  the  rule.  It  cannot  reasonably  be  sup- 
posed that  the  holder  of  the  policy  could  be  required  to  give 
proof  of  a  fact  of  which  he  was  himself  ignorant,  ^o  decide 
that  one  was  not  duly  diligent,  and  that  he  lost  his  right  as 
beneficiary  because  he  did  not  give  notice  of  a  policy  of  which 
he  knew  nothing,  would  be  more  strict  and  exigent  Ihan  in  our 
opinion  the  language  of  the  policy  requires.  There  was  timely 
notice  given  after  the  fact  of  insurance  came  to  the  knowledge 
of  the  plaintiff.    This  delay  in  finding  the  policy  was  not  strange 
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and  unezoeptioiiaL    On  fhe  contrary,  it  appears  to  liave 
entirely  consistent  with  good  faith.'  '^ 

In  Tripp  t.  Provident  Fmd  Soc,  140  N.  T,  33,  »^  8»  Am. 
St  Sep.  529,  36  N.  E.  316,  it  was  obserrad :  ^Tbe  plaintiff  waa 
the  widow  of  the  deceased,  and  Hbe  beneficiary  namad  in  ihe 
certificate.  She  was  tiie  only  party  interested  in  the  enforce- 
ment of  the  contract  and  who  could  ^ve  Hie  notice,  and  die 
could  not  give  it,  within  the  meaning  of  the  condition,  until  she 
had  knowledge  of  the  facts  which  she  was  boimd  to  communicate. 
To  hold  that  plaintiff  was  boimd  to  give  notice  of  the  death  of 
ber  hnsband,  with  full  particulars,  before  she  had  any  knowl- 
edge' of  the  facts,  would  be  to  require  her,  by  a  technical  and 
literal  construction,  to  do  an  impossible  thing,  which  was  not 
within  the  intention  of  the  parties  when  the  contract  was 
made"':  Phillips  t.  Benevolent  Society,  120  Mich.  142,  79  N. 
W.  1 ;  Insurance  Cos.  v.  Boykin,  12  Wall.  433 ;  McNally  v.  Phoe- 
nix Ins.  Co.,  137  N.  T.  389,  33  N.  B.  476 ;  Carpenter  v.  German- 
American  Ins.  Ca,  135  N.  Y.  298,  31  If.  E.  1015 ;  (Hobe  Acci- 
dent Ins.  Co.  V.  Oerisch,  163  IlL  625,  54  Am.  St.  Bep.  486,  45 
N,  E.  563 . 

That  ilie  beneficiary  in  this  case  acted  with  due  diligence 
rafter  the  discovery  of  the  policy,  we  tiiink  is  clear  from  the 
facts  alleged  in  the  complaint,  which,  for  the  purposes  of  this 
^^edsion,  must  be  assumed  to  have  been  admitted  to  be  true 
by  the  filing  of  the  demurrer.    The  notice  of  the  accident  and 
proof  of  death,  with  the  particulars  required,  appear  to  have 
heeai  given  and  furnished  within  a  reasonable  time  after  she 
obtained  the  policy  and  learned  that  she  was  entitled  to  the 
benefit    As  tiie  policy,  in  the  event  of  death,  was  payable  to 
the  insured's  estate,  executors,  or  administrators,  it  became  nee- 
•  essary  for  her  to  Ite  appointed  administratrix  before  she  could 
;  proceed  in  a  lawful  manner,  and  this  necessarily  caused  some 
*delfly.    Considering  the  facts  and  circumstances,  however,  we 
^cannot  say  that,  under  our  laws,  she  was  guilty  of  laches  in  se- 
curing her  appointment  as   administratrix,   or  in   fundriiing 
tthe   company   the   necessary   proofs   or   in   instituting    this 
«uit.    Where  such  a  policy  contains  an  agreement  on  the  part 
of  the  insurer  that,  in  the  event  of  the  death  of  the  insured, 
^*  the  indemnity  shall  be  paid  to  his  l^al  representatives,  tke 
conditions  subsequent  as  to  notice  and  proof  within  a  certain 
time  must  not,  in  the  absence  of  express  language  to  that  effect, 
fee  'held  to  apply  to  them.    If    they  act  without  unreasonable 
delay,  it  is  si^cient:  Globe  Accident  Ins.  Co.  v.  Oerisch,  163 
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lU.  625,  64  Am.  St.  Hep.  486,  46  N.  E.  663 ;  Providence  life 
Izis.  &  InT.  Co.  Y.  Baum,  29  Ind.  236.  We  are  of  the  opinion 
that  the  complaint  states  a  cause  of  action,  and  that  the  de- 
murrer was  erroneously  sustained. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  orermle 
the  demurrer  and  proceed  in  accordance  herewith.  It  is  so 
ordered. 

Baskin,  G.  J.,  and  McCarty,  J.,  concur. 


CimdiiUms  in  Policies  of  Inturanoe  as  to  the  time  of  giving  notice 
oi  loss,  accident,  or  death  are  constmed  reasonably  and  most  strongly 
against  the  insured.  If  the  condition  is  that  the  notice  mnst  be 
given  immediately  or  forthwith,  it  is  necessary  only  that  due  dili- 
gence be  exercised  and  notice  given  within  a  reasonable  time,  re- 
gard being  had  to  the  circumstances  surrounding  the  case:  Wood- 
men Accident  Assn.  v.  Pratt,  62  Neb.  673,  87  N.  W.  546,  39  Am.  Si. 
Bep.  777,  and  cases  cited  in  the  cross-reference  note  thereto;  Ward 
V.  Maryland  Casualty  Co..  71  N.  H.  262,  98  Am.  St.  Bep.  614,  51  AtL 
900;  fiorsfal  t.  Pacific  Mat.  Life  Ins.  Co.,  82  Wash.  132,  98  Am.  St. 
Bep.  846^  72  Pae.  1028.  A  eondition  requiring  notice  of  death 
within  ninety  days  does  not  defeat  the  claims  of  a  beneficiary  wlia 
does  not  know  of  the  death  until  over  a  year  thereafter,  but  who 
notifies  the  insurer  at  once  upon  acquiring  the  knowledge:  McElroy 
T.  Hancock  etc.  Ins.  Co.,  88  Md.  137,  71  Am.  St.  Bep.  400,  41  AtL 
112.  See,  in  this  connection,  Matthews  v.  American  Central  ins. 
Co.,  154  N.  T.  449^  61  Am.  St.  Bep.  627. 48  N.  B.  751. 


HOGGAN  V.  CAHOON. 

[26  UUh,  444,  78  Pae.  512.] 

A0£K€nr-— Tort  of  Agent— Iiidemnttir  firosi  Principal— Plead- 
ing.— ^If  plaintiif  alleges  that  defendant  appointed  him  as  his  agent 
to  take  certain  goods  and  transport  them  to  a  particular  place, 
whieh  lie  did  without  knowing  that  his  aet  constituted  a  tort,  and 
acting  In  good  faith  on  the  defendant's  representation  that  sucli 
taking  was  lawful  and  proper,  and  that  thereafter,  a  third  person 
recovered  judgment  against  him  for  such  act  of  taking,  which  judg- 
ment he  was  compelled  to  pay,  together  with  ezpensee  of  litigation, 
nod  that  defendant  vefnsed  to  reimburse  him  upon  demand,  his  eom* 
plaint  states  a  cause  of  aertion,  and  is  not  subject  to  general  demor- 
ler  on  the  ground  that  indemnity  cannot  be  recovered  between  joint 
tort-feasors,     (p.  839.) 

AOBHOT— Tort  of  Agent— Iiidemnity  ftom  PrindpaL— >Tf  an 
agent  acts  in  good  faith  for  his  principal  under  the  latter 's  direc- 
tion relying  upon  his  representations  that  the  transaction  is  lawful, 
and 'it  is  not  manifestly  unlawful,  the  law  implies  indemnity  from 
the  principal  to  the  agent,  for  damages  of  third  persons,  and  if,  as* 
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the  result  of  aeto  so  perf onned,  the  agent  is  mnleted  in  damaf^ 
the  principal  most  respond  to  the  agent  therefor,  as  well  as  for  the 
necessary  expenses  inenrred  in  resisting  the  claims  of  third  peiBOiur 
who  were  injured  in  the  transaction,     (pp.  MO,  841.) 

AGENCT— Tort  of  Agent  —  Xndemiiity — Venue.— If  a  prin- 
eipal  and  agent  reside  in  one  conntj  and  the  agent  eonmits  a  toit 
in  another  eonntj  by  there  seizing  property  of  a  third  person  and 
bringing  it  into  the  county  of  the  residence  of  his  principal,  nnder 
the  latter 's  direction  and  acting  on  his  representations  and  in  good 
faith,  such  agent,  in  the  event  of  being  compelled  to  pay  a  judgment 
recovered  by  such  third  person,  is  entitled  to  bring  an  action  to  re- 
eoTor  indemnity  from  his  principal  in  the  county  where  both  agent 
and  principal  reside,  and  where  the  main  facts  of  such  cause  of  ft^ 
tion  arose,     (p.  842.) 

L.  Larson,  for  the  appellant. 

W.  K  Beid,  for  the  respondent. 

^^  BABTGH,  J.    This  action  was  commenced  in  the  dis- 
trict conrt  of  Sanpete  county  on  November  9^  1901^  to  recover 
from  the  defendant  the  sum  of  two  hundred  and  ninety  dol- 
lars  and   thirty-five  cents   and  interest,   alleged  to  be  dae 
on  an  implied   contract  of    indemnity.    It   was   alleged  in 
the   complaint,   substantially,    that   on   October   4,   ].S96,  at 
Manti  City^  Sanpete  county,  Utah,  the  defendant  constituted 
and  appointed  the  plaintiff  his   agent  specially  to  go  to  the 
city  of  Payson,  Utah  county,  Utah,  and  take  possession  of,  and 
bring  to  said  Manti  City,  certain  goods  and  chattels  upon  which 
the  defendant  held  a  chattel  mortgage;  that  afterward  on  the 
fifth  day  of  October,  1898,  at  said  city  of  Payson,  while  he  was 
acting  in  the  capacity  of  agent  for  defendant  as  aforesaid,  and 
at  the   special   instance,  request,  and   direction  of  defendant, 
the  plaintiff  took  possession  of  said  chattels  and  conveyed  the 
same  to  said  Manti  City;  that  then,  at  Manti  City,  the  de- 
fendant ratified  the  taking  of  the  goods  and  chattels;  that  at 
the  time  they  were  so  taken  the  plaintiff  did  not  know  that  such 
taking  was  a  tort,  he  acting  in  good  faith  as  the  agent  of  the 
defendant,  and  upon  the  faith  of  the  representations  and  as- 
surances of  defendant  that  such  taking  was  lawful  and  proper; 
that  afterward  one  S.  S.   Johnson  instituted  suit  against  the 
plaintiff  in  the  district  court  of  Utah  county,  and  on  the  second 
day  of  March,  1899,  recovered  judgment  against  the  plaintiff 
for  the   sum  of  three  hundred  dollars,  besides  costs  of  suit, 
amounting  to  thirteen  dollars  and  ninety  cents,  all  of  which 
damages  and  costs  were  collected  from  him;  that  in  addition 
thereto  plaintiff  was  compelled  to,  and  did,  pay  **«  fifty  dollars 
to   his  attorney   for   defending   him   in   that   action,  twelve 
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dollars  reporter's  fees,  and  forty-seven  dollars  for  the  trans- 
portation of  the  goods  and  chattels  from  the  city  of  Payson  to 
Manti  City,  all  of  which  expenses  were  incident  to  said  litiga- 
tion; that  the  defendant  had  due  notice  of  the  pendency  of 
the  action,  the  rendition  of  the  judgment,  and  the  collection 
thereof  from  plaintiff;  that  the  judgment  and  said  expenses 
and  file  payment  thereof  resulted  from  the  taking  of  the  goods 
and  chattels;  that  the  plaintiff  and  defendant  were  both 
domiciled  in  Manti  City  at  the  time  of  the  institution  of  the 
agency,  and  at  all  times  thereafter,  up  to  and  including  the 
date  upon  which  this  suit  was  commenced;  that  plaintiff  has 
at  divers  times  demanded  of  defendant,  at  Manti  City,  payment 
of  the  damages  and  losses,  and  that  the  defendant  every  time, 
upon  demand  made,  failed  and  refused  to  pay  the  same,  or  any 
part  thereof,  except  one  hundred  and  thirty-three  dollars  and 
fifty  cents,  and  still  does  refuse  and  fail  to  pay  the  damages 
and  losses,  by  means  whereof  plaintiff  has  been  injured  in  the 
turn  of  two  hundred  and  ninety  dollars  and  thirty-five  cents. 
For  this  sum  judgment  was  demanded.  To  this  complaint 
the  defendant  interposed  a  demurrer,  as  follows :  ''1.  That  this 
court  has  no  jurisdiction  of  the  subject  matter  of  said  action, 
in  this:  That,  if  any  cause  of  action  exists  in  favor  of  said 
plaintiff  and  against  said  defendant,  that  said  cause  of  action 
arose  in  Utah  county,  state  of  Utah,  and  not  in  Sanpete  county, 
or  anywhere  within  the  jurisdiction  of  this  court;  2.  That 
said  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.'^  Upon  the  hearing  of  the  demurrer,  the 
court  decided  against  the  plaintiff  upon  both  grounds,  and  dis- 
missed the  action. 

We  will,  in  the  first  instance,  consider  the  question  whether 
the  complaint  states  a  cause  of  action.  The  appellant  insists 
that  facts  sufficient  are  stated  to  constitute  a  case  for  indemnity, 
within  the  exceptions  to  the  rule  refusing  indemnity  between 
joint  tort-feasors.  For  the  purpose  of  this  decision,  the  judg- 
ment appealed  from  having  been  rendered  upon  demurrer,  the 
facts  alleged  in  the  complaint  must  be  assumed  to  ^*'^  be  true. 
Therefrom  it  appears  that  the  defendant  appointed  the  plaintiff 
aa  his  agent  for  the  purpose  of  transacting  certain  specific 
business,  which  was  to  take  into  possession  certain  goods  and 
chattels,  and  transport  them  to  a  particular  place  named.  The 
agent  proceeded  to,  and  did,  transact  the  business  of  the  agency 
at  the  special  instance  and  under  the  direction  of  his  principal ; 
and,  altiiough  the  goods  and  chattels  were  covered  by  a  mort- 
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gage  hdd  by  the  principal,  fhe  agent  was  not  awaie  that  the 
taUng  and  carrying  away  of  them  as  directed  by  iiie  principal 
eonatituted  a  tort  He,  as  appeara,  acted  in  good  faith,  ami 
upon  the  faith  of  the  r^resentatioi^  and  asaoranceB  of  the 
principal  that  anch  taking  was  l^aw^  and  propcor.  Thereafter 
a  third  person  brought  anit  agiaii^  the  ag^t  for  ttie  gMdi 
and  chattela,  and  recovered  judgioyent  agaii^  him  tot  a  cobi' 
fiiderable  anm,  which  anm  the  agent  was  compelled  to,  and  did, 
pay,  together  with  the  ezpenaes  incurred  in  the  defense  of  the 
snit.  The  principal  was  aware  of  Uiat  litigation  and  of  tha 
payment  of  the  resulting  judgment  and  e^qaenses,  but,  upon  de- 
mand made  by  the  agent  for  reimbursement,  refused  to  ccmply 
with  the  demand.  While  some  of  the  aUega.tiona  ahov^ 
tiiese  facts  may  be  subject  to  the  criticiam  of  being  indeSnita 
and  uncertain,  and  nugbt  be  vulnerable  to  a  apecifie  plea,  wi 
apprehend  the  ultimate  facts  aje  aoffieieutly  alleged  to  wilii- 
stand  a  general  demurrer.  If  1}ie  aUecationa  are  in  faet  trai^ 
the  plaintiff  has  a  right  of  uecovery.  The  facts  stat^  are  saeh 
^B  to  characterize  the  case  as  an  axc^ption  to  the  rule  of  law 
that  tort-feasors  or  wrongdoers  oannot  have  redress  against  eaA 
other.  That  rule  applies  to  cases  where  ^e  wh(0  seeks  redieas 
knew  or  must  be  presumed  to  Ivave  knewa  ih|t  tkua  tranasotioii 
which  resulted  in  the  damages  he  was  eompfiled  to  pay  was 
tortious  and  unlawful  Put  where,  as  appears  from  Hke  all^* 
tiona  in  thia  case,  an  agent  acts  in  good  ^aith  lor  hia  pnncipsl 
mxder  the  principal's  direcjtion,  cod  relie3  upooa  Ipia  rcpi^ 
aentations  that  the  transaction  is  lawful,  and  the  same  is  not 
ntanif estly  ^^  unUvfnl,  tb^  haw  implies  iod«amity,  lor  lam- 
ages  of  third  parties,  to  the  agent  from  the  princjpai;  and  it 
as  the  resist  of  BfAa  so  performed,  tihe  c^ent  is  muj^eted  i|i  dam- 
ftges,  the  principal  must  respond  to  the  4Lgent  for  &e  same,  as 
well  as  for  the  necessary  e:q)e]Miea  mswredfiat  Tesiatingtiw 
claims  of  third  partiea  who  were  injured  by  the  transaotion. 
''The  agent  has  the  rig^it  to  assume  iltftt  the  principal  will  net 
cal}  upon  him  jto  perfona  any  dui^  which  would  nmdar  hue 
liable  in  damages  to  third  persons.  Having  no  personal  iir 
te^ne^  m  the  act,  othep  thaii  the  perf wmwee  et  bia  Mtf,  fta 
agent  should  not  be  required  to  avfiEer  leas  from  the  doing  el 
an  act  apparently  lawful  in  itself,  and  which  he  has  undertaken 
to  do  by  the  direction  and  for  the  benefit  and  advantage  of  hi« 
principal.  If  in  ihe  performance  of  such  an  aid,  therefore,  iht 
agent  invades  the  rights  of  third  persons,  and  incura  liability  to 
them,  the  loss  should  fall  rather  upon  him  for  whose  benefit  and 
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bj  vhoae  direobkoi  it  was  dQne,  than  upon  him  whose  oqI) 
inUaitioa  was  to  do  his  duty  to  his  principal.  Wb«raver,  then, 
the  agent  is  called  upon  by  his  principal  to  do  an  act  which  is 
aot  manifettly  illegal,  and  which  he  does  not  know  to  be 
wrong,  the  law  implies  a  promise  csi  the  part  of  the  principal 
to  indemnify  the  agent  for  such  losses  and  damages  as  flow 
directly  and  ixDmediately  from  the  execution  of  the  agency. 
Thus  an  agent  is  entitled  to  be  indemnified  when  he  is  com- 
pelled to  pay  damages  for  taking  personal  property  by  direction 
of  his  principal,  which,  though  claimed  adversely  by  another^ 
he  has  reasonable  ^ou&d  to  belieye  to  belong  to  his  principal^  : 
Mechem  on  Agency,  sec.  653.  In  Story  on  Agency,  section 
339,  the  au&or  sajrs:  '^t  may  be  stated,  as  a  general  principle 
of  law,  that  an  agent  who  commits  a  trespass  or  other  wrong  to 
the  prc^ity  of  a  third  person  by  flie  direction  of  his  principal, 
if  at  the  time  be  has  no  knowledge  or  suspicion  tiiat  it  is 
such  a  trespass  or  wrong,  but  acts  bona  fide,  will  be  entitled 
it  a  reimbursement  and  contribution  from  his  principal  for  all 
the  damagis  which  he  sustains  thereby.  ^^*  For,  although 
{he  geoeral  doctrine  of  the  common  law  is  that  there  can  be  no 
Dsiinbuisemmt  or  contribution  among  wrongdoers,  whether 
they  are  principals  or  are  agents,  yet  that  doctine  is  to  be  re- 
ceived with  the  qualification  that  the  parties  know  at  the  time 
thft  it  is  a  wrong.  And  in  all  these  cases  tiiere  is  no  differ- 
ence whether  there  be  a  promise  ol  indemnity  or  not,  for  the 
lnw  will  not  enforce  a  contract  of  indemnity  against  a  known 
and  meditated  wrong;  and,  on  tiie  other  hand,  where  the  agent 
acts  Imnocnntly  and  without  notice  of  the  wrong,  the  law  will 
imply  a  promise  en  the  part  of  the  principal  to  indemnify  him. 
The  samf  doctrisa  applies  to  all  other  cases  of  losses  or  damages 
sostained  Ky  an  agent  in  the  course  of  the  business  of  his 
sgency,  if  they  are  incurred  without  any  negligence  or  default 
on  his  own  parf  In  Jacobs  y.  Pollard,  10  Gush.  287,  57  Am. 
Dec.  106,  Mr.  Justice  Bigelow  said :  ^'It  is  undoubtedly  tho 
policy  of  the  law  to  disoountenance  all  actions  in  which  a  party 
seeks  to  enforce  a  demand  originating  in  a  willful  breach  or 
violatipn  on  his  part  of  the  legal  rights  of  others.  Courts  of 
law  will  not  lend  their  aid  to  those  who  found  their  claims  up- 
on W  iUegal  transaction.  No  one  can  be  permitted  to  relieve 
himself  from  the  consequences  of  haring  intentionally  com- 
mitted an  unlawful  act  by  seeking  an  indemnity  or  contribu- 
tion from  those  with  whom  or  by  whose  authority  such  unlaw- 
ful act  was  committed.    But  justice  and  sound  policy,  upon: 
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which  this  salntaiy  rule  is  founded,  alike  require  that  it  should 
not  be  extended  to  cases  where  parties  have  acted  in  good  faith, 
without  any  unlawful  design,  or  for  the  purpose  of  asserting 
a  right  in  themselves  or  others,  although  they  may  have  there- 
by infringed  upon  the   legal  rights   of  third  persons.    It   is 
only  where  a  person  knows,  or  must  be  presumed  to  know,  that 
his  act  is  unlawful,  that  the  law  will  refuse  to  aid  him  in  seek- 
ing an  indemnity  or  contribution.'*    So,  in  Moore  v.  Appleton, 
26  Ala.  633,  Mr.  Justice  Bice,  speaking  for  the  court,  said: 
''We  admit  **"^  the  rule  that  the  law  will  not  enforce  contri- 
bution nor  indemnity  between  wrongdoers.    But  that  rule  does 
not  apply  to  any  case  where  the  act  of  the  agent  was  not 
manifestly  illegal  in  itself,  and  was  done  bona  fide  in  the  execu- 
tion of  his  agency,  and  without  knowledge  (either  actual  or 
implied  by  law)  that  it  was  illegal'' :  Story  on  Agency,  sec  340 ; 
Cooley  on  Torts,  145-149;  Culmer  v.  Wilson,  13  Utah,  129,  67 
Am.  St  Eep.  713,  44  Pac.  833;  Nelson  v.  Cook,  17  IlL  443; 
Gtewer  v.  Emery,  18  Me.  79;  Avery  v.  Halsey,  14  Pick.  174; 
Coventry  v.  Barton,  17  Johns.  142,  8  Am.  Dec.  376 ;  Moore  v. 
Appleton,  34  Ala.  147,  73  Am.  Dec.  448.     Prom  the  foregoing 
considerations,  we  are  of  the  opinion  that  the  complaint  is  not 
subject  to  demurrer  on  the  ground  that  it  stated  no  cause  of 
action. 

The  respondent  also  contends  that  the  suit  was  not  brought 
in  the  proper  county.  This  contention  is  not  tenable,  in  view 
of  the  facts  appearing  upon  the  face  of  the  complaint.  Both 
parties  resided  in  Sanpete  county,  where  the  suit  was  com- 
menced. The  agency  was  constituted  and  the  relations  of  prin- 
cipal and  agent  created  there.  By  direction  of  the  principal 
the  goods  and  chattels  were  taken  into  that  county,  and  tiiere  he 
accepted  them  and  ratified  the  acts  of  the  agent  So  the 
breach  of  the  implied  promise  of  indemnity  occurred  in  that 
county,  when,  upon  demand  therefor,  the  principal  refused  to 
pay  the  damages  which  resulted  to  the  agent  because  of  the 
agency.  It  will  thus  be  observed  that  the  main  facts  which 
enter  into  the  agent's  cause  of  action  arose  in  Sanpete  county, 
and  therefore  the  action  was  properly  instituted  in  that  county. 
We  are  of  the  opinion  that  the  court  erred  in  sustaining  the 
demurrer.  The  judgment  must  be  reversed,  with  costs,  and  the 
cause  remanded,  with  directions  to  the  court  below  to  reinstate 
the  case,  overrule  the  demurrer,  and  proceed  according  to  law. 
It  is  so  ordered* 

McCarty,  J.,  concurs. 
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^'^  BASEDTi  C.  3.y  concurring.  As  this  is  a  transitory 
action^  the  ¥enue  was  properly  laid  in  the  county  in  which  the 
defendant  resides  and  was  served  with  process^  and  the  demurrer 
on  the  ground  that  the  trial  court  had  no  jurisdiction  of  the 
subject  matter  of  the  action^  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  improp- 
erly sustained.    I  concur  in  the  reversal  of  the  judgment 


Fwr  00968  bearing  upon  the  question  passed  upon  in  the  principal 
ease,  see  Moore  ▼.  Appleton,  84  Ala.  147,  73  Am.  Dec.  448;  Jacobs 
Y.  Follard,  10  Cash.  287,  57  Am.  Deo.  105;  Coventry  y.  Barton,  17 
CTohns.  142,  8  Am.  Dee.  876;  Culmer.y.  Wilson,  13  Utah,  129,  57  Am. 
Bt.  Bep.  713,  44  Pac.  833..  The  general  principle  that  contribation 
or  indemnity  will  not  be  awarded  as  between  joint  wrongdoers  is 
limited  to  intentional,  meditated  wrongs,  and  has  no  jnst  applica- 
tion when  parties  are  acting  in  eood  faith  in  ignorance  of  facts 
rendering  their  conduct  tortious:  vandiyer  y.  Pollaky  107  Ala.  547» 
54  Am.  Bt  Bep.  118^  19  Bouth*  180. 


CEREQHINO  ▼.  OBEGON  SHORT  UNB  E.  E.  CO. 

[26  Utah,  467,  78  Pac.  684.] 

MUNIOZPAIi  00BP0BATI0N8— Railroad  Swltehas  in  Btroel 
^-Priyate  Uso« — ^A  city  council  has  no  delegated  power  to  grant  * 
franchise  which  will  burden  the  streets  of  a  municipality  with  a 
switch  track  to  be  operated  hj  a  steam  railway  exclusiyely  for 
the  conyenience  and  private  use  of  a  private  corporation  to  the  det- 
riment of  the  citizens  residing  on  such  street  and  damage  to  their 
property  abutting  thereon,     (p.  844.) 

MUmUlPAL  OOBPOBATIONB— Power  to  Grant  Street  Fran- 
ehiseSi^ — ^If  the  statute  provides  that  the  power  of  a  city  council  to 
grant  franchises  to  railway  companies  to  maintain  tracks  in  a  street 
can  be  exercised  only  by  ordinance,  resolution,  or  by-law  duly  passed 
and  enacted,  a  resolution  conf errizig  such  right,  to  be  valid  and  ef- 
fectiye,  must  be  passed  in  accordance  with  all  the  formalities  pro- 
vided by  law.     (p.  845.) 

KUIfiAKGE — ^Injunction  by  Private  Citizen. — ^A  private  citi- 
■en  whose  property  abuts  upon  a  street  where  a  switch  railroad  track 
is  proposed  to  be  constructed  without  lawful  authority  and  in  such 
a  way  as  to  become  a  publie  and  private  nuisance  and  whose  property 
would  be  specially  damaged  thereby,  is  entitled  to  an  injunction  to 
restrain  and  prevent  such  threatened  injury,     (pp.  846,  847.) 

Bichards  &  Yarian,  for  the  appellant. 

P.  L.  Williams,  G.  H.  Smith,  and  J.  H.  Moyle,  for  the  re- 
spondents. 
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*"'  McCAETY,  J.  There  are  two  qaiestions  involTed, 
which  are  deckiTe  of  tins  case.  The  first  is,  Has  a  dty  oonnefl 
delegated  power  to  ^rant  a  franchise  which  will  burden  Hm 
streets  of  a  miuueipality  with  a  switch  track  to  be  operated  bj 
a  steam  railway  exclusively  for  the  convemenoe  and  private  use 
of  a  private  oorporation^  to  the  detriment  of  the  dtbena  resU* 
ing  on  such  street^  and  damage  to  their  property  abutting  fher»* 
on?  And  the  second  is^  Can  a  private  citizen^  whose  property 
abuts  upon  the  street  where  the  switch  is  proposed  to  be  con- 
structed, and  which  property  would  be  specially  damaged  there-* 
by,  invoke  the  equity  power  of  a  court  to  restrain  and  prevent 
the  threatened  injury? 

The  public  streets  of  a  dty  are  dedicated  to  and  held  in  trust 
for  the  use  of  the  public,  and,  while  there  are  many  kinds  of 
temporary  uses  of  a  private  character  that  may  be  and  ai«  daily 
made  of  portions  of  them,  it  is  well  settled  by  the  great  weight 
of  authority  that  a  city  council  has  no  power  to  grant  a  fran- 
chise or  a  permit  to  an  individual  or  corporation  authorizing 
such  person  or  corporation  to  make  a  permanent  use  of  a  pub- 
lic street  for  exclusively  private  purposes,  to  the  detriment  of 
the  public  and  damage  to  ^"^^  private  property  abutting  upon 
such  street:  Wood  v.  Hears,  12  Ind.  515,  74  Am.  Dec.  222;  2 
Dillon  on  Municipal  Corporations,  660;  Callahan  v.  Oilman, 
IW  If.  T.  860, 1  Am.  St.  Eep.  840,  14  N.  E.  264.  The  laond 
shows  that,  while  the  railroad  company  applied  to  and  abtainadl 
a  permit  from  tiie  city  council  to  build  the  proposed  switdi,  K 
did  so  at  the  request  of  the  defendant  Consolidated  Wagon  and 
Machine  Company,  and  that  the  switch  is  intended  for  the  arie 
and  exclusive  use,  benefit,  and  convenience  of  the  laat-mentioned 
company.  The  petition  on  whidi  the  permit  was  granted  le- 
dtes  in  part  as  follows :  '^Said  track  so  propoaed  to  be  g«i^ 
strueted  to  be  for  the  aecommodation  of  the  Imsinesi  tranaad^A 
at  said  warehouse/'  The  switch  is  not  only  intended  exdudvely 
for  private  purposes,  but  its  construction  and  operation  in  con- 
nection with  that  of  the  ntain  line  and  tihe  three  oAer  awitdiea 
now  being  operated  in  the  vidnity  of  plaintiffs  premises  wouM 
be  an  unreasonable,  and,  we  might  add,  an  unlawful,  use  of  the 
street,  as  it  would,  in  effect,  be  almost  entirely  appropriated  in 
aid  of  a  strictly  private  enterprise,  thereby  diverting  it  from 
the  uses  for  which  it  is  held  in  trust,  to  tiie  detrim^it  of  the 
public,  and  irreparable  damage  to  plaintiffs  property  abutting 
thereon,  which  property,  as  shown  by  the  record,  would  be 
greatly  impaired,  if  not  entirely  ruined,  for  residence  purposes. 
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The  public  at  large  haye  an  interest  in  the  oonstruction  and 
•ooeeesfal  operation  of  railroada  dedgned  for  the  tranaportation 
of  piiMengerg  and  freight,  and  beoavfie  of  tfaia  intereat  the 
defendant  railroad  company,  in  common  vith  all  others,  ia 
given  the  ri|^t  to  inroke  the  law  of  eminent  domain,  and  anb- 
ject  private  property  to  iti  necessary  public  naea;  but  it  haa 
no  right,  either  under  the  law  of  eminent  domain  or  a  pre- 
tmded  franchise  from  a  municipality,  to  directly  or  indirectly 
take  priyate  property  for  the  purpose  of  building  a  line  of  rail- 
way or  a  switch  track  designed  and  intended  to  be  used  ex- 
dnsiyely  for  the  convenience  and  accommodation  of  a  private 
business.  And  as  stated  by  counsel  for  the  appellant  in  their 
brief:  ^^  "Neither  can  it  subject  the  streets  and  sidewalks  of 
a  municipality,  dedicated  to  public  uses  of  the  people,  to  ad- 
ditional servitudes  or  burdens  in  aid  of  private  imdertakings 
and  enterprises.''  Mr.  Elliott,  in  his  work  on  Beads  and 
Streeta,  second  edition,  section  744,  thus  tersely,  and,  as  we 
think,  correctly,  statea  the  rule :  ^A  municipal  corporation  can- 
not  grant  a  right  to  construct  a  railroad  in  a  street  for  private 
uae.  We  suppose  it  to  be  indispensable  to  the  validity  of  a 
direct  legislative  grant  that  in  every  instance  the  use  should  be 
public,  for  highways  are  hold  in  trust  for  the  public,  for  public 
purposes,  and  no  other.  This  rule  is  clearly  the  legitimate 
sequence  of  the  fundamental  principles  that  private  property 
ean  never  be  seized  under  the  power  of  eminent  domain  for 
merely  private  purposes,  and  that  roads  and  streets  are  hdd 
for  the  public  use,  and  never  for  permanent  private  purposes'' : 
Hibbard,  Spencer,  Bartlett  &  Go.  v.  City  of  Chicago,  173  HL 
98,  50  N.  E.  256 ;  Commonwealth  v.  Frankfort,  92  Ey.  149,  17 
S.  W,  287 ;  Townsend  v.  Epstein,  93  Mi  637,  86  Am.  St.  Bep. 
441,  49  Atl.  629 ;  Van  Witsen  v.  Qutman,  79  Md.  405,  29  AtL 
«)8;  Pittsburg  etc  B.  Co.  v.  Iron  Works,  81  W.  Va.  710,  8 
8.  E.  453;  Bt  Louis  etc.  By.  Co.  v.  Petty,  57  Ark.  359,  21 
fl.  W.  885. 

It  appears  from  the  record  that  the  permit  to  construct  the 
twitch  track  in  question  was  granted  at  the  same  session  of  the 
<nty  council  tiiat  the  petition  therefor  was  presented.  The 
resolution  granting  the  permit  is  as  follows:  ''No.  717.  Oregon 
Short  line  Bailroad  Company.  Permission  to  construct  a 
track  on  Third  Weat  street  and  west  to  the  warehouse  of  the 
Consolidated  Wagon  and  Machine  Company,  between  Seventh 
jund  Eighth  South  streets.  On  motion  of  Councilman  Eardley 
ihe  petition  was  granted."    It  will  thus  be  observed  that  the 
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dty  council^  by  resolution,  has,  in  effect,  granted  the  defendant 
railroad  company  a  permanent  franchise  to  constmct  and  oper* 
ate  a  steam  railway  on  one  of  the  public  streets  of  the  citf, 
without  any  conditions  ^^  imposed  as  to  the  grade  of  the  track 
or  the  manner  of  construction,  and  without  any  regulations  as 
to  its  maintenance  and  the  operation  of  the  trains  and  can  to 
be  moved  over  it  This  is  not  only  an  imreasonable  exerdse  of 
discretion  on  the  part  of  the  city  council,  but  is  in  violation  of 
the  provisions  of  section  206  of  the  Bevised  Statutes  of  1898, 
as  amended  by  Session  Laws  of  1901,  page  133,  chapter  124, 
and  section  207  of  the  Bevised  Statutes  of  1898,  which  provide 
that  the  power  of  a  dty  council  to  grant  franchises  to  railroad 
companies  to  maintain  and  operate  railroad  tracks  in  any  of  the 
public  streets  of  a  dty  can  only  be  ezerdsed  by  ordinance  duly 
passed,  or  resolution  or  by-law  enacted  in  the  same  way.  The 
power  thus  granted  bdng  legislative  in  character,  it  follows  that 
an  ordinance,  resolution,  or  by-law  by  which  it  is  exercised  must 
be  passed  in  accordance  with  the  formalities  required  by  law. 
The  reason  and  necessily  for  this  legislative  requirement  are 
very  apparent  It  gives  people  residing  on  or  owning  property 
in  the  locality  of  the  proposed  railway  an  opportunity  to  be 
heard  in  the  matter,  and  to  furnish  information  to  the  coundl, 
and,  if  their  interests  or  that  of  tiie  public  demand  it,  make  ob- 
jection, and  enter  such  protest  as  the  circumstances  and  condi- 
tions may  warrant.  An  opportunity  for  the  people  interested 
to  be  heard  in  matters  of  this  kind  is  a  right  that  must  be 
maintained  and  kept  inviolate:  West  Jersey  Traction  Co.  t. 
Shivers,  68  N.  J.  L.  124,  33  Aa  55;  Indianapolis  v.  Uiller, 
27  Ind.  394. 

It  is  argued  by  counsel  for  respondents  that  ''the  injury  to 
plaintiff  is  no  greater  nor  in  any  way  different  whether  the 
grant  from  the  dty  is  valid  or  invalid,^'  and  that  the  munid- 
pality  alone  can  successfully  make  objection  on  this  ground,  and 
therefore  plaintiff^s  only  remedy  is  by  an  action  at  law  for  dam- 
ages. There  is  a  mailed  distinction  between  a  railroad  trade 
about  to  be  laid  on  a  public  street  in  pursuance  of  a  franchise 
lawfully  granted  and  one  about  to  be  constructed  without 
lawful  authority  and  in  such  a  way  as  to  become  a  public  and 
private  nuisance.  In  the  one  ^^  case  the  private  dtizen  has 
no  remedy  save  in  an  action  at  law  for  damages,  but  in  the 
other,  if  he  can  show  spedal  damages,  a  court  of  equity  will 
enjoin  the  threatened  injury:  2  Dillon  on  Munidpal  Corpora- 
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tions,  4ih  edL^  708;  1  Lewie  on  Eminent  Domain,  2d  ecL^  see. 
117b;  Henderson  v.  Ogden  City  By.  Co.,  7  Utah,  199,  26  Pac 
286;  Ogden  City  By.  Co.  v.  Ogden  City,  7  Utah,  207,  26  Pac. 
288;  Dooly  Block  v.  Eapid  Transit  Co.,  9  Utah,  31,  33  Pac 
229 ;  23  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  958,  959 ;  Pennsylva- 
nia By.  Co.'8  Appeal  (Pa.),  6  Atl.  876;  Blanc  v.  K:iumpke,29 
Cal.  160;  Hargro  v.  Hodgdon,  89  Cal.  628,  26  Pac.  1106.  Not 
only  does  the  weight  of  judicial  authority  support  this  doctrine, 
but  in  {his  state  we  have  a  statute  which  gives  the  right  of  in- 
junctive relief  in  cases  such  as  the  one  under  consideration. 
Section  3506  of  the  Bevised  Statutes  of  1898  provides  that: 
** Anything  which  is  injurious  to  health,  or  indecent,  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as 
to  interfere  with  the  comfortable  enjoyment  of  life  or  property, 
is  a  nuisance,  and  the  subject  of  an  action.  Such  action  may 
be  brought  by  any  person  whose  property  is  injuriously  affected, 
or  whose  personal  enjoyment  is  lessened  by  ihe  nuisance;  and 
by  the  judgment  the  nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered.'^  Practically  the  same  questions  here 
presented  were  raised  and  decided  in  the  case  of  Dooly  Block  v. 
Rapid  Transit  Co.,  9  Utah,  207,  26  Pac.  286.  In  that 
case  the  Bapid  Transit  Company  obtained  a  franchise  to  con- 
struct a  track  for  a  street  railway  on  one  of  the  public  streets 
of  Salt  Lake  City,  upon  which  there  already  existed  a  double 
track  owned  and  operated  by  another  company  which  tracks 
furnished  ample  facilities  for  all  cars  necessary  for  public  con- 
venience. The  plaintiffs  in  that  case  commenced  an  action  in 
equity  to  enjoin  the  Bapid  Transit  Company  from  laying  the 
track,  alleging  that  an  additional  track  upon  that  particular 
street,  as  contemplated,  would  materially  depreciate  the  value 
of  their  property  abutting  thereon.  The  *®*  trial  court  found 
the  issues  in  favor  of  the  plaintiffs,  and  entered  judgment  per- 
petually restraining  the  defendant  Bapid  Transit  Company 
from  laying  its  track.  On  appeal,  this  court,  after  a  very 
thorough  and  exhaustive  discussion  of  the  questions  therein 
involved,  afiSrmed  the  judgment  of  the  trial  court,  holding  that 
an  additional  track  would  be  an  unreasonable  obstruction  to  and 
interference  with  the  ordinary  use  of  the  street,  and  ^'that  the 
act  of  the  city  council  of  Salt  Lake  City  [granting  the  fran* 
chise]  was  unlawful,  as  being  an  unreasonable  exercise  of  dis- 
cretion.^ If  the  doctrine  announced  and  conclusions  reached 
m  that  case  are  sound  and  correct — and  we  think  they  are — ^It 
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necessarily  follows  that  appellant  most  preyail  herein,  as  the 
facts  in  the  case  now  before  ns  show  a  much  more  nnwarrantaKIe 
and  indefensible  invasion  of  public  and  pritate  rig(htB  than  was 
there  attempted. 

That  part  of  the  sixth  finding  of  fact  which  reads  '^at  the 
construction  of  said  switch  track  is  within  the  charter  powers 
of  the  said  railroad  company/'  and  the  serenth,  eighth,  and 
ninth  findings  of  fact,  and  the  third  conclusion  of  law  are  er- 
roneous, as  the  same  are  not  supported  by  evidence  and  the 
facts. 

The  case  is  reversed,  with  directions  to  the  trial  court  to  set 
aside  the  judgment  rendered  and  enter  judgment  for  appellant, 
perpetually  enjoining  respondent  railroad  company  from  con- 
structing the  switch  track  in  question.  Costs  to  be  Uxed  against 
the  respondent. 

Baskin,  C.  J.,  and  Bartch,  J.,  concur. 


A  Municipal  OorporaHon  cannot  license  the  erection  er  commission 
of  a  nuisance  in  or  on  a  public  street;  nor  can  it  authorize  a  private 
individual,  in  his  own  interest,  to  obstruct  the  light  and  air  frois 
the  street,  to  the  injury  of  an  abutting  owner.  And  an  injunctiofl 
is  the  proper  remedy  to  prevent  the  commission  of  such  a  wrong: 
First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  91  Am.  fit.  Bep.  46,  32  South. 
144;  Townsend  T.  BpstehiL  98  Md.  587,  86  Am.  St.  Bep.  441^  40  AtL 
629.  See,  too.  Long  v.  Wilson,  119  Iowa,  267,  97  Am.  St.  Sep.  816^ 
93  K.  W.  282;  Thompson  t.  Kaloney,  199  HI.  276,  93  Am.  St.  Bep. 
188,  65  K.  E.  286;  O'Brien  T.  Central  Iron  etc.  Co.,  158  Ind.  218,  98 
Am.  St.  Bep.  805,  68  N.  E.  802;  Donovan  v.  AUert,  11  N.  Dak.  289^ 
95  Am.  St.  Bep.  720,  91  N.  W.  44L 


OASES 


SUPREME  COURT  OF  APPEAI5 


VIRGINIA. 


HUDSON  V.  BAEHAIL 

[101  Ya.  63,  43  S.  K  189.] 

TBXJSn  AUD  TBUSTBES— Xrwt  DeedB— DBly  of  Ttvstoe  la 

ig  flalt.— A  trustee  in  a  deed  of  trust  is  the  agent  of  both  par- 

tiee  and  must  sell  the  property  to  the  best  possible  advantage.  He 
majy  and  ought,  of  his  own  motion^  to  apply  to  a  eonrt  of  equity  to 
remove  impediments  to  a  fair  execution  of  his  trust,  to  remove  any 
eloud  to  the  title,  and  to  adjust  accounts,  if  necessary,  in  order  to 
ascertain  the  actual  debt  which  ought  to  be  raised,  by  the  sale,  or 
thm  amount  of  prior  eneiuabimnces.  aad  he  may  delay  the  sale  for 
Mch  parpose.  If  he  fails  to  do  this,  any  interested  party  injured 
by  his  default  ray  apply  to  equity  to  have  such  steps  taken  fM 
■honld  have  been  taken  by  the  tnmtee.    (p.  852.) 

TETTSTB  AlfD  TBUBTBES— Sales  tJMer  Deeds  Of  Tmit— 
pBty  of  Zmstee* — ^It  is  not  the  duty  of  a  trustee  ander  a  deed  of 
trust  in  every  case  to  invoke  the  aid  of  a  court  of  equity  before 
making  sale  of  the  trust  estate,  simply  because  there  are  liens 
thereon.  Such  duty  devolves  npon  him  only  when  sueh  aid  is  neo- 
casary  te  remove  some  impediment  to  a  fair  execution  of  the  trust. 
<p.  853.) 

INXOKCnOKS— Motion  to  Dissolve— fcactlce.  —On  a  motion 
to  dissolve  an  injunction,  statements  of  fact  contained  in  a  sworn 
answer  mast,  in  the  absence  of  evidence,  be  taken  to  be  true,    (p* 

858.) 

LXENB— Bi^ts  of  Holder  of  Mortgage  Iden  as  Against  M«- 

elmnie's  Iden. — ^If  a  mechanic's  lien  is  recorded  against  property  on 
which  there  is  a  prior  deed  of  trust,  the  trust  creditor  has  the  bene- 
flt  of  his  lien  upon  the  land  only  to  the  extent  of  its  value,  exclusive 
of  the  buildings  or  structures  placed  thereon  since  his  lien  was  cre- 
ated, and  the  value  of  the  land  is  to  be  ascertained  by  the  court, 
cither  by  itself  or  through  a  commissioner  at  the  time  that  the  liens 
are  enforced.  The  prior  encumbrancer,  as  to  the  sum  so  fixed,  is  to 
be  preferred  on  the  distribution  of  the  proceeds  of  the  sale,  but  this 
Am.  81  n^p^  VoL  S»-^4    (M9) 
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amount  Ib  all  he  ean  obtain  until  tho  meehanio's  lien  is  satiafiod.    (pb 

853.) 

EQUITY  PSAOnOE— Oonflictlng  Zaieiui  on  Trust  Property.^ 
If,  when  a  bill  ia  filed  to  enjoin  a  trustee  from  selling  the  trust  prop- 
erty, it  appears  that  such  property,  since  the  creation  of  the  trusti 
has  been  divided  into  lots,  and  portions  of  it  sold  to  purchasers  vho 
have  erected  buildings  thereon,  and  against  which  there  are  recorded 
mechanics'  liens  and  other  impediments  to  a  fair  sale,  the  court 
should  retain  the  case  and  have  the  trust  executed  under  its  supervi- 
sion, to  the  end  that  the  rights  and  priorities  of  the  several  lisa 
creditors  may  he  ascertained  and  established,     (p.  853.) 

IKJUN0TI0N8— Befnsal  to  Grant — ^Ai^peal— Bemedy.— No  sp- 
peal  lies  from  an  order  refusing  an  injunction,  the  remedy  in  suea 
ease  being  an  application  to  the  lupreme  court  to  grant  the  injunc- 
tion refused,     (p.  854.) 

B.  M.  Hudson^  for  the  appellant. 

J.  W.  Friend,  for  the  appellee. 

•*  HARRISON,  J.  This  is  an  injnnction  bill,  alleging  that 
on  March  8,  1900,  ^  John  H.  Phillips  and  A.  L.  Weaver  con- 
veyed to  J.  T.  Barham,  trustee,  ten  and  eighty-six  hundredths 
acres  of  land  in  trust  to  secure  W.  E.  Barrett  the  payment  of  a 
certain  note  for  two  thousand  two  hundred  dollars;  that  the 
grantors  had  afterward  divided  the  land,  and  had  it  laid  off  into 
one  hundred  and  fifty-four  town  lots,  witti  streets  and  alleys; 
and  that  this  plat,  entitled  "Map  of  Freeman's  Addition  to  the 
City  of  Newport  News,*'  had  been  duly  acknowledged  and  re- 
corded in  the  clerk's  office  of  the  county  in  which  the  land  lay; 
that  a  number  of  these  lots  had  been  sold  and  conveyed  to  the 
complainant  and  other  persons ;  that  mechanics'  liens  had  been 
acquired  upon  buildings  erected  upon  some  of  the  lots;  and  that 
judgments  had  also  been  obtained,  which  rested  as  liens  on  the 
property.  It  is  further  alleged  that  Barham,  trustee,  had  adver- 
tised the  land  for  sale  as  a  whole,  and  that,  if  sold  as  advertised, 
it  would  not  bring  enough  to  pay  off  the  liens,  but  that,  if  sold 
in  lots,  it  would  pay  off  the  liens,  and  leave  the  parcels  tiiat  had 
been  alienated  undisturbed.  The  prayer  of  the  bill  is  that  the 
trustee  and  the  beneficiary  under  the  trust  deed  be  made  parties 
defendant,  and  enjoined  from  selling  the  property  until  the 
further  order  of  the  court;  that  the  lots  not  sold  be  first  sub- 
jected, before  selling  the  lots  of  complainant;  that  all  necessary 
accounts  be  taken;  and  concluding  with  the  usual  prayer  for 
general  relief.  The  injunction  was  granted,  whereupon  the 
trustee  and  the  beneficiary  under  the  deed  of  trust  each  filed  an 
answer  in  which  they  admit  all  the  allegations  of  the  bill,  ex- 
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cept  that  they  neither  admit  nor  deny  that  the  property^  if  sold 
in  lots,  will  satisfy  the  liens,  and  leave  nndistarlied  the  lots 
that  had  been  aliened.  W.  E.  Barrett,  the  beneficiary  under 
the  deed  of  trust,  further  answering,  says  that  the  mechanics' 
and  judgment  liens  referred  to  in  the  bill  were  acquired  after 
the  deed  of  trust  had  been  executed  and  recorded,  and  were 
therefore  not  yalid  encumbrances  as  against  the  deed  of  trust 
J.  T.  Barham,  the  trustee,  further  answering,  says  that  before 
the  property  was  advertised  he  did  not  know  that  anyone 
^  other  than  the  grantors  in  the  deed  of  trust  and  the  bene- 
ficiary thereunder  had  any  interest  in  the  subject;  that  he  in- 
tended to  sell  the  property  according  to  law  and  the  terms  of  the 
deed  of  trust;  and  that  if  anyone  had  requested  him,  before  the 
sale,  to  sell  the  property  in  lots,  he  would  have  given  such  re- 
quest due  and  impartial  consideration,  and  would  not  inten- 
tionally have  permitted  any  party  to  be  prejudiced  by  his  act, 
but  that  no  such  request  was  made  of  hinu 

On  October  5,  1901,  the  defendants  moved  the  circuit  court, 
in  vacation,  to  dissolve  the  injunction.  At  the  same  time  the 
plaintiff  asked  leave  to  file  an  amended  bill>  which  set  forth 
more  in  detail  the  several  parties  to  whom  lots  had  been  sold, 
and  the  several  liens  resting  upon  the  property.  Upon  the 
motion  to  dissolve,  the  court  declined  to  permit  the  amended 
bill,  as  such,  to  be  filed,  but  allowed  it  to  be  used  as  an  affidavit 
in  support  of  the  original  bill. 

An  affidavit  by  John  H.  Phillips,  one  of  the  grantors  in  {he 
deed  of  trust,  was  also  filed,  showing  that  the  Virginia  Lumber 
and  Manufacturing  Company  had  mechanics^  liens  on  three 
houses  built  on  the  property  advertised  for  sale.  Affiant  further 
says  that,  unless  an  account  of  the  liens  and  their  order  of 
priority  is  taken,  and  the  property  sold  by  the  lot  or  in  parcels, 
the  proceeds  will  be  insufficient  to  pay  all  the  liens  without  sell- 
ing the  lots  purchased  by  the  plaintiff  and  others.  Thereupon 
a  vacation  order  was  entered,  bringing  the  cause  on  to  be  heard 
upon  the  original  bill,  the  answers  of  the  defendants,  and  the 
affidavits  filed,  upon  consideration  whereof  the  injunction  there- 
tofore granted  was  so  amended  as  to  only  enjoin  the  trustee 
from  selling  the  property  as  a  whole,  and  in  all  other  respects  it 
was  dissolved. 

From  this  decree  the  present  appeal  has  been  allowed. 

A  trustee  in  a  deed  of  trust  is  the  asrent  of  bot>i  nflrtip<s  ^j\^ 
bound  to  act  impartially  between  them ;  nor  ought  he  to  permit 
the  urgency  of  the  creditor  to  force  the  sale,  under  circum- 


859  Akebioajt  Ssaotb  Sbtobts,  Vol.  99.    [Vuginii, 

stances  ^"^  injurious  to  the  debtor,  at  an  adequate  price.  lie  is 
bound  to  bring  the  estate  to  haTumcar  under  every  possible  ad- 
vantage to  his  ceBtuis  que  tmatent;  and  he  should  use  all  rea- 
sonable  diligence  to  obtain  the  best  price.  He  may  and  ought, 
of  his  own  motion^  to  apply  to  a  court  of  equity  to  remove  im- 
pediments to  a  fair  execution  of  his  trusty  to  remove  any  cloud 
hanging  over  the  title,  and  to  adjust  accounts,  if  necessary,  in 
order  to  ascertain  the  actual  ddbt  whidi  ought  to  be  raised  by 
the  sale,  or  the  amount  of  prior  encumbrances.  And  he  vill  be 
justified  in  delaying  for  these  prdiminary  purposes  ihe  sale  of 
the  property  until  such  resort  may  be  had  to  a  court  of  equity. 
If  he  should  fail  to  do  this,  the  pariy  injured  by  his  defauh  has 
an  unquestionable  right  to  do  it — ^whether  such  party  be  the 
creditor  secured  by  the  deed  of  trust,  or  a  enrbsequent  encum- 
brancer, or  the  debtor  himseU,  w  has  assigns:  Basact  t*  Fishet^ 
11  Gratt.  492. 

If  a  trustee  in  pais,  with  power  to  make  sale  of  real  estate 
for  the  payment  of  debts,  attempts  to  make  such  sale  while 
there  is  a  cloud  resting  on  the  title  to  the  property,  or  ihere  is 
any  doubt  or  uncertainty  as  to  the  debts  secured  or  the  amounts 
thereof,  or  a  dispute  or  conflict  among  tiie  creditors  as  to  tiieir 
respective  claims,  a  court  of  equity,  on  a  bill  filed  by  the  debtor, 
secured  creditor,  subsequent  encumbrancer,  or  other  person 
having  an  interest,  will  restrain  the  trustee  until  these  impedi- 
ments  to  a  fair  sale  have  by  its  aid  been  removed  as  &r  as  it  is 
practicable  to  do  so:  Shultz  v.  Hansbrough,  33  Gratt.  567; 
Shickel  v.  Berryville  etc.  Imp.  Co.,  99  Va.  88,  37  S,  B.  813. 

But  it  is  not  the  duty  of  a  trustee  in  every  case  to  invoke  the 
aid  of  a  court  of  equity  before  making  a  sale  of  the  trust  sub- 
ject, where  there  are  liens  thereon;  and  to  hold  that  it  is,  or 
that  if  he  fails  to  do  so  an  injunction  will  be  awarded  at  the 
instance  of  any  party  in  interest,  as,  of  course,  would  be  to  im- 
pose serious  delays,  involving  costs  and  expenses  in  the  execu- 
tion of  deeds  of  trusts,  which  the  law  never  contemplated,  and 
•■  without  promoting  the  interests  of  either  creditor  or  debtor. 
It  is  only  when  the  aid  of  a  court  of  equity  is  necessary  that  it 
ought  to  be  applied  for,  and  it  is  only  in  such  a  case  that  its  aid 
will  be  extended.  If  there  are  no  real  impediments  in  die  wmy 
of  a  fair  execution  of  the  trust,  then  its  aid  is  not  necessary, 
and  the  costs  of  a  lawsuit  ought  not  to  be  added  to  the  ordinary 
cost  of  executing  the  trust:  Muller  v.  Stone^  84  Ya.  834, 10  Am, 
8t  Bep.  889,  6  S.  E.  223. 
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In  the  K^t  of  these  well-settled  principles,  we  are  of  opinion 
that  the  lower  courts  in  the  exercise  of  a  sound  discretion^  should 
have  retained  the  cause^  and  had  the  trust  executed  under  its 
superintendence  and  direction:  Anderson  v.  Phlegar,  93  Va. 
416,  26  S.  E.  107. 

The  answers  admit  the  alleged  alienations  of  portions  of  the 
property,  and  admit  the  existence  of  the  liens  as  alleged.    It  is 
denied  that  the  liens  mentioned  are  prior  in  dignity  to  the  deed 
of  trust,  and,  so  far  as  the  judgment  liens  are  concerned,  this^ 
on  a  motion  to  dissolve,  must  be  taken  as  true,  the  answers 
being  sworn  to,  and  no  proof  adduced  on  the  subject    The  ap* 
pellees  insist  that  the  deed  of  trust  constitutes  the  first  lien 
upon  the  several  houses  and  lots  upon  which  the  mechanics'  liena 
are  admitted  to  have  been  taken  out.    This  contention  is  not 
sound.    The  prior  encumbrancer  has  the  benefit  of  his  lien  upon 
the  land  to  the  extent  of  its  value,  exclusive  of  the  buildings  or 
structures  placed  thereon  since  the  lien  was  created,  and  the 
'value  of  the  land  is  to  be  ascertained  at  the  time  the  liens  are 
enforced  by  the  court.    Nor  can  there  be  any  doubt  as  to  the 
manner  whereby  it  is  to  be  ascertained.    It  is  to  be  fixed  by  tha 
court  either  from  evidence  submitted  directly  to  it,  or  through. 
the  finding  of  a  commissioner,  subject  to  review  by  the  courts 
as  in  other  chancery  causes.    But  the  value  is  to  be  estimated 
and  fixed  by  the  court  before  the  property  is  sold,  and  the  prior 
encumbrancer,  as  to  the  sum  so  fixed,  is  to  be  preferred  in  thtt 
distribution  of  the  proceeds  of  sale.    This  amount,  however,  is 
^  all  that  he  can  obtain  from  the  proceeds  of  sale  until  the 
mechanics  having  liens  thereon  are  satisfied :  Fidelity  etc.  Trust 
Co.  V.  Dennis,  93  Va..  604,  26  S.  E.  646. 

The  decree  appealed  from  restrains  the  trustee  from  selling 
the  property  as  a  whole.  It  leaves  him,  however,  with  un- 
limited power  to  sell  the  whole  property  in  parcels.  It  is  im- 
possible that  the  houses  and  lots  upon  which  the  mechanics^ 
Hens  rest  can  be  brought  to  sale,  without  sacrifice,  until  the 
value  of  such  lots,  without  the  buildings,  is  ascertained,  in  order 
that  the  prior  encumbrancer  and  the  mechanic  can  know  the 
extent  of  their  respective  interests  in  the  subject. 

Upon  the  whole  case,  we  are  of  opinion  that  the  conditions 
disclosed  by  the  record  make  it  proper  that  the  appellant  should 
be  allowed  to  file  an  amended  bill,  bringing  in  all  necessary  ad- 
ditional parties,  to  the  end  that  the  whole  matter  may  be  ad« 
niini|tered  under  the  orders  and  decrees  of  the  court.    That 
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before  a  sale  is  ordered  an  account  be  taken,  showing  what  parts 
of  the  trust  subject  have  been  sold,  and  to  whom  aliened,  with 
a  view  to  selling  the  property  in  the  inverse  order  of  its  aliena- 
tion; and  that  the  rights  and  priorities  of  the  several  lien  cred« 
iters  be  ascertained  and  established. 

Shortly  after  the  decree  of  October  5th  was  entered,  dissolving 
the  injunction,  the  appellant  presented  another  bill,  praying  for 
an  injunction  against  the  sale  until  an  account  was  taken.  This 
motion  was  overruled  by  a  vacation  order  of  October  26,  1901, 
which  is  also  complained  of  in  the  petition  for  appeal.  We  have 
no  power,  however,  to  review  that  action,  as  no  appeal  lies  to 
this  court  from  an  order  refusing  an  injunction,  the  remedy  in 
such  case  being  by  application  to  this  court  to  grant  the  injunc- 
tion refused.  For  the  foregoing  reasons,  the  decree  appealed 
from,  of  October  6,  1901,  must  be  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  proceedings  to  be  had 
in  accordance  with  the  views  expressed  in  this  opinion. 


TJiai  a  Trustee  is  considered  as  the  agent  of  both  parties,  and 
bound  to  act  impartially  between  them;  that  it  is  his  duty  to  use 
every  reasonable  effort  to  sell  the  estate  to  the  best  advantage;  and 
that  it  is  his  duty  to  apply  to  a  court  of  equity,  where  there  Is  a 
cloud  upon  the  title,  or  where  there  is  doubt  or  uncertainty  as  to 
the  amount  to  be  raised,  or  as  to  prior  encumbrances  on  the  trust 
subject,  or  where  there  is  conflict  between  the  creditors,  or  in  any 
case  in  which  the  aid  of  a  court  of  equity  is  necessary  to  remove 
impediments  in  the  way  of  a  fair  execution  of  the  trust,  are  weU- 
established  propositions:  See  the  monographic  note  to  Tyler  v.  Her- 
ring, 19  Am.  8t.  Bep.  285,  on  sales  by  trustees.  For  a  general  dis- 
cussion of  sales  under  powers  in  mortgages  and  trust  deeds,  eee  the 
monographic  note  to  Houston  v.  National  ete.  Loan  Assn.,  92  Am*  St. 
Bep.  573-698. 
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FALLSBUEG   POWER  AND   MANTJPACTUEINQ   COM- 

PANY  V.  ALEXANDEB, 

[101  Ya.  08,  43  &  E.  194.] 

EBONEMT  DOMAIN.— Private  Property  caoBot  be  Taken  for 
Priyate  Us^  in  any  case  or  under  any  condition,  with  or  without 
compensation,     (p.    858.) 

EMINENT  DOMAIN— Public  Use.— Whenever  the  public  use 
of  property  requires  it,  private  rights  therein  must  yield  to  the  sov- 
ereign power  to  take  it  for  the  public  use,  and  when  so  taken,  it  is 
the  character  of  the  use  for  which  it  is  taken,  and  not  the  means  or 
agencies  employed,  which  determines  whether  it  is  legally  taken  un- 
der  the  legitimate  exercise  of  the  right  of  eminent  domain,  but  in 
all  cases  the  use  for  which  it  is  proposed  to  take  private  property 
in  the  exercise  of  this  right,  must  be  a  publie  use,  or  for  a  publie 
purpose,     (p.  858.) 

EMINENT  DOMAIN— PnbUo  Use.- To  justify  the  exercise  of 
the  right  of  eminent  domain,  the  general  public  must  have  a  definite 
and  fixed  use  of  the  property  to  be  condemned,  a  use  independent  of 
the  will  of  the  private  person  or  corporation  in  whom  the  title  to  the 
property,  when  condemned,  will  be  vested,  and  such  a  public  use 
as  cannot  be  defeated  by  such  private  owner,  but  which  continues 
to  be  guarded  and  controlled  by  the  general  publie  through  the  leg- 
islature;  such  public  use  must  be  clearly  a  needful  one  for  the  pub- 
lic, which  cannot  be  given  up  without  obvious  general  loss  and 
inconvenience,  and  it  must  be  impossible,  or  very  difficult,  at  least, 
to  secure  the  same  public  use  and  purpose  otherwise  than  by  author- 
izing the  condemnation  of  the  p-ope.ty.     (pD.  859,  860.) 

EMINENT  DOMAIN — ^Private  Use— Internal  Improvements- 
It  is  not  within  the  constitutional  authority  of  the  legislature  to 
confer  upon  an  individual  or  corporation  the  right  of  eminent  domain 
to  acquire  a  site  or  location  for  a  plant  to  manufacture  or  generate 
water  power,  electrical  power,  or  other  power,  light  and  heat,  and 
utilize,  transmit  and  distribute  such  power,  light  or  heat,  to  any  place 
er  places,  for  the  individual's  or  corporation's  own  use,  or  for  the 
use  of  other  individuals  or  corporations.  The  interest  or  use  of 
the  public  in  such  improvement,  if  any,  is  too  vague,  indefinite 
and  uncertain  to  justify  the  exercise  of  the  right  of  eminent  domain, 
and  besides,  such  use  may  at  any  time  be  denied  or  withdrawn  by 
the  corporation  or  individual  controlling  it.     (pp.  863,  864.) 

C.  W.  Allen  and  D.  Harmon,  for  the  plaintiff  in  error. 

J.  B.  Moon,  for  the  defendant  in  error. 

»•  CABDWELL,  J.  This  is  a  writ  of  error  to  a  judgment 
of  the  circuit  court  of  Albermarle  county  aflSrming  a  judgment 
of  the  county  court  of  that  county  dismissing  a  proceeding  insti- 
tuted by  plaintiff  in  error  to  condemn  certain  lands  of  the  de- 
fendants in  error,  alleged  to  be  needed  for  the  purposes  of  the 
corporation  as  an  internal  improvement  company. 
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AmoDj^  the  many  and  comprehensive  powers  and  privileges 
intended  to  be  conferred  by  the  act  of  the  general  assembly, 
entitled,  ^An  act  to  incorporate  the  Fallsbnrg  Power  and  Mao- 
nfacturing  Compan/'  (Acts  1899-1900,  p.  418),  are  the  follow- 
ing: 

^^To  erect,  maintain  and  operate  its  plant  or  plants,  acquire, 
own,  develop,  maintain,  operate  and  use  water  power  on  the 
James  river,  and  for  this  purpose  it  may  erect  and  maintam  a 
dam  across  said  river  from  a  point  in  Albermark  connty  to  Ihe 
Buckingham  side,  and  to  conatruct  canals  and  other  hydraulic 
and  auxiliary  steam  works,  and  manufacture  and  generate  water 
power,  electrical  or  other  power,  light  or  heat,-  and  utilize  and 
transmit  and  distribute  such  power,  light  or  heat  to  any  place 
or  places  for  its  own  use  or  for  the  use  of  other  individmJs  or 
corporations;  and  may  construct,   own,  maintain  and  operate 
telephone  lines  between  any  or  all  of  its  works  or  plants.    And 
for  the  purpose  of  constructing  its  dam,  canals  and  plants,  and 
machinery  necessary  to  develop  and  generate  power,  light  or 
*^^  heat,  and  such  pipe  or  wire  lines  as  may  be  necessary  to 
utilize  or  deliver  the  same  and  for  the  construction  of  a  railroad 
or  railroads  and  telephone  lines,  said  company  is  given  the  power 
of  eminent  domain,  with  all  the  rights,  powers  and  privileges 
given  to  internal  improvement  companies  by. the  laws  of  this 
state,  except  in  so  far  as  such  laws  might  be  modified,^  etc. 

Being  unable  to  '^agree  on  the  terms  of  purchase  with  those 
entitled  to  lands  wanted  for  the  purposes  of  such  company^ 
(Code,  sec.  1074),  plaintifiE  in  error,  under  its  supposed  powers 
as  an  internal  improvement  company,  gave  to  defendants  in 
error  notice  that  it  would  proceed  in  the  county  court  of  Al- 
bermarle  for  the  condemnation  of  their  lands  and  water  rights 
in  the  James  river,  or  such  of  them  as  were  needed  for  the 
company,  under  sections  1075,  1076,  1077,  1078  and  1079  of 
the  code.    The  notice  sets  forth  that  the  appointment  of  com* 
missioners  will  be  asked  '%ho  shall  ascertain  and  report  what 
will  be  a  just  compensation  for  so  much  of  your  land,  and  so 
much  of  water  right  in  the  James  river,  situated  in  the  said 
county  of  Albermarle,  Virginia,  and  described  as  follows :  That 
tract  of  land  conveyed  to  you  by  Mrs.  Eliz.  Rives,  lying  on  tiie 
south  side   of   Ballinger's  creek,  near   Warren,  and  having  a 
front  on  James  river,'  being  the  same  tract  of  land  upon  which 
you  now  reside,  as  w^ll  as  for  the  damages  to  the  residue  of  your 
said  tract  beyond  the  peculiar  benefits  to  be  derived  in  respect 
to  such  residue  from  the  work  to  be  constructed.* 


Jan.  1903.]    Fallsbubo  xto.  Mfg.  Co.  v.  Alezandsl       86T 

Upon  the  return  of  this  notice,  the  defendants  in  error 
moved  to  quash  it,  on  three  grounds^  two  of  which  were  sua- 
tainedy  one  of  them  being  that  the  proceeding  is  an  attempt  to 
take  private  property  for  private  use*  Whil^  as  we  have  stated,, 
the  charter  of  plaintiff  in  error  confers  upon  it  very  extensive 
poirers  aikd  privileges,  this  proceeding  is  under  that  portion  of 
the  charter  quoted  which  authorizes  it  to  acquire  by  condemna- 
tion the  lands  of  defendants  in  error  and  so  much  of  their  water 
ri^^  in  the  James  river  as  may  be  needed  for  the  ^^^  purposes 
of  the  oompany.  In  oth»  words,  the  purpose  is  to  acquire  by 
condemnation  so  mudi  of  the  lands  and  water  rights  of  defend- 
ants in  error  as  may  be  needed  by  the  company  to  enable  it  to 
locate  and  establish  its  plant  or  plants  for  the  ^'manufacture 
and  generatiim  of  water  power,  electrical  power,  or  other  power, 
light  or  heaty  to  be  utilized,  transmitted  and  distributed  to  any 
place  or  places  for  the  company's  use,  or  for  the  use  of  other 
individuals  or  corporations.'' 

The  case  has  been  ably  argued  for  both  plaintiff  in  error  and 
defendants  in  error^  though  the  discussion  has  taken  a  very 
much  wider  range  iiian  is  necessary  to  a  decision  of  the  case> 
and  it  is  conceded  by  counsel  for  the  former  that  the  sole  ques- 
tion at  issue  is  whether  the  power  granted  to  plaintiff  in  error 
by  the  legislature  is  forbidden  by  the  limitations  of  the  con« 
stitution;  that  if  the  legislature  has  transcended  its  powers  it 
cannot  matter  whether  it  has  done  so  in  violation  of  the  federal 
or  state  constitution.  Its  act  in  either  case  is  void,  the  pro- 
hibition in  either  case  being  based  upon  the  assumption  that  the 
charter  authorizes  the  taking  of  private  property  for  private, 
and  not  public,  purposes. 

Neither  in  our  constitution,  nor  in  the  constitutions  of  other 
states  of  the  Union,  is  there  any  express  provision  forbidding 
the  legislature  to  pass  laws  whereby  the  private  property  of  one 
citizen  may  be  taken  and  transferred  to  another  for  his  private 
use.  As  has  been  well  said  by  Green,  J.,  in  Yamer  v.  Martin, 
21  W.  Ya.  548:  ''It  was  doubtless  regarded  as  unnecessary  to 
insert  such  a  provision  in  the  constitution  or  bill  of  rights,  as 
the  exercise  of  such  an  arbitrary  power  of  transferring  by  l^s- 
lation  the  property  of  one  person  to  another,  without  his  consent, 
was  contrary  to  the  fundamental  principles  of  every  republican 
government;  and  in  a  republican  government  neither  the  legis- 
lative, executive  nor  judicial  department  can  possess  unlimited 
power.''  In  that  case  it  is  further  said  that  there  is  an  entire 
concurrence  of  all  the  ^^  authorities  in  the  proposition  that 
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private  property  cannot  be  taken  for  private  use,  either  with  0^ 
without  compensation. 

In  approaching  the  question  presented,  we  recognize  the  well- 
established  rule  that  every  presumption  is  in  favor  of  the  right 
of  plaintiff  in  error  to  exercise  the  powers  distinctly  granted 
in  its  charter,  and  that  the  right  will  not  be  abridged  unless  the 
legislature  has  clearly  transcended  its  constitutional  authority. 
In  other  words,  unless  the  grant  of  the  right  of  eminent  do- 
main is  clearly  in  violation  of  the  constitutional  inhibition,  the 
act  will  be  upheld ;  and  it  is  also  true  courts  go  no  further  in 
determining  the  constitutionality  of  an  act  of  the  legislature 
than  is  necessary  to  a  decision  of  the  particular  question  at 
issue.  Therefore,  the  only  question  to  be  considered  here  is, 
whether  it  is  within  the  constitutional  authority  of  the  legis- 
lature to  confer  upon  an  individual  or  corporation  the  right  of 
eminent  domain  to  acquire  a  site  or  location  for  a  plant  to 
manufacture  or  generate  water  power,  electrical  power,  or 
other  power,  light  or  heat,  and  utilize,  transmit  and  distribute 
such  power,  light  or  heat,  to  any  place  or  places  for  the  in- 
dividuaPs  or  corporation's  ^^own  use  or  for  the  use  of  oilier  in- 
dividuals or  corporations/' 

Section  14,  article  5,  of  our  state  constitution,  in  force  when 
this  proceeding  was  begun,  provides  that  no  law  shall  be  passed 
by  the  legislature  ''whereby  private  property  shall  be  taken  for 
public  uses  without  just  compensation.*' 

Whenever  the  public  use  of  property  requires  it,  the  private 
rights  of  property  must  yield  to  this  paramount  right  of  sov- 
ereign power  to  take  it  for  the  public  use.  When  so  taken,  it 
is  the  character  of  the  use  for  which  the  property  is  taken,  and 
not  the  means  or  agencies  by  which  it  is  taken,  which  deter- 
mines the  question  whether  it  is  legally  taken  under  the  legiti- 
mate exercise  of  the  right  of  eminent  domain,  but  in  all  cases 
the  use  for  which  it  is  proposed  to  take  private  property  in  the 
exercise  of  this  right  must  be  a  public  use,  or  for  a  public  pur- 
pose, ^^  and  this,  as  is  conceded,  is  a  question  for  judicial  de- 
termination. 

No  attempt  has  been  made  by  the  courts  or  hw-writers  to 
lay  down  a  general  rule  for  determining  this  question,  and  it 
would  be  impossible  in  an  opinion  of  reasonable  lengQi  to  re- 
view all  the  cases  in  which  courts  have  had  occasion  to  decide 
what  is  and  what  is  not  a  public  use  of  property. 

It  is  said  in  Scudder  v.  Trenton  Del.  Palls  Co.,  1  N.  J.  Eq. 
674,  23  Am.  Dec.  756 :  'The  great  principle  remains  that  there 
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must  be  a  public  use  or  benefit.  That  is  indispensable*  But 
what  that  shall  consist  of^  or  how  extensive  it  shall  be  to  au- 
thorize an  appropriation  of  private  property/ is  not  easily  re- 
ducible to  a  general  rule.  What  may  be  considered  a  public 
use  may  depend  somewhat  on  the  situation  and  wants  of  the 
community  for  the  time  being." 

The  cases  decided  by  this  court  having  any  bearing  upon  {lie 
question  are  collated  in  the  opinion  in  Vamer  v.  Martin,  21 
W.  Va.  548,  but  they  arose  out  of  acts  authorizing  owners  of 
millsites  to  condemn  lands  for  the  erection  of  dams  to  supply 
water  power  for  gristmills,  and  also  to  condemn  lands  to  be  over- 
flowed for  the  erection  of  such  milldams.  The  right  to  con- 
demn lands  for  such  purposes  was  clearly  recognized  in  those 
cases,  and  although  the  statute  laws  of  Virginia  have  gone  beyond 
authorizing  the  condemnation  of  lands  for  water  gristmills  alone, 
and  have  been  extended  so  as  to  include  not  only  water  grist- 
mills, but  other  purposes,  useful  to  the  public,  there  has  been  no 
condemnation  of  lands  for  mills  or  manufactories  of  any  sort 
other  than  water  gristmills,  so  far  as  the  Virginia  Beports  show. 

In  Vamer  v.  Martin,  21  W.  Va.  648,  referring  to  that  class 
of  cases,  other  than  those  in  which  the  general  public  have  the 
immediate  use  of  the  property  condenmed  without  charge,  as  in 
cases  of  public  highways,  where  the  property  condemned  is 
under  the  control  of  public  officers,  though  the  gratuitous  use 
of  it  is  enjoyed  by  the  public  at  large,  etc.,  the  opinion  demon- 
strates ^^^  that  where  the  property  condemned  is  in  the  direct 
use  and  occupation  of  a  private  person,  or  of  a  private  corpora- 
tion, and  the  general  public  have  only  an  indirect  and  qualified 
use  of  it,  or  perhaps  no  use  of  it  of  any  kind,  but  simply  derives 
from  its  use  some  indirect  advantage,  as  by  the  promotion  of 
the  general  prosperity  of  the  community,  to  which  belong  rail- 
roads, ferries,  gristmills,  etc.,  in  order  that  a  person  or  cor- 
poration may  be  included  in  this  class  and  have  legislative 
authority  to  condemn  lands,  it  must  be  shown  that  he  or  they 
are  possessed  of  each  and  all  of  three  qualifications:  1.  The 
general  public  must  have  a  definite  and  fixed  use  of  the  property 
to  be  condemned,  a  use  independent  of  the  will  of  the  private 
person  or  private  corporation  in  whom  the  title  of  property 
when  condemned  will  be  vested;  a  public  use  which  cannot  be 
defeated  by  such  private  owner,  but  which  public  use  continues 
to  Be  guarded  and  controlled  by  the  general  public  through 
laws  passed  by  the  legislature ;  2.  This  public  use  must  be 
dearly  a  needful  one  for  the  public,  one  which  cannot  be  given 
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up  without  obvious  geneial  loss  an  inconrenienoe;  3.  It  imist 
be  imposBible,  or  very  difficult  at  leasts  to  secure  the  same  publie 
uses  and  purposes  otiierwise  than  by  authorizing  the  eondemna* 
tion  of  private  property. 

The  opinion  further  says:  'T'pon  the  principles  we  have  laid 
down  it  would  follow  that  the  legislatuie  could  not  authoriis 
lands  to  be  condemned  for  the  erection  of  dams,  or  for  the  over- 
flowing of  lands  by  dams  erected  for  sawmills  or  manufactories 
generally,  because  they  obviously  want  the  first  qualificatiaii 
we  have  laid  down  as  necessary  to  confer  this  power  on  Ihe 
legislature.  The  general  public  have  no  general  and  fixed  use  of 
any  such  mills  and  manufactories.  They  have  no  use  of  them 
which  is  independent  of  the  owners  of  such  mills  and  manufao* 
tories,  and  they  can  be  defeated  in  any  sort  of  use  of  such  mills 
and  manufactories  at  the  pleasure  of  the  owners  of  them." 

In  Flecker  v.  Bhodes,  30  GratL  798,  it  is  said:  "'Authority 
^^'^  given  to  an  individual  for  the  construction  of  a  toU-Hrid^ 
across  a  river  is  a  franchise  which  is  to  benefit  the  individual  to 
whom  it  is  granted,  else  he  would  not  undertake  it;  but  it  ia 
granted  to  the  individual  in  consideration  of  the  convenience  and 
benefit  it  will  be  to  the  public.  All  these  exercises  of  the  func- 
tions of  sovereignty  by  the  legislature  and  the  bestowment  oi 
franchises  upon  individuals  are  designed  to  be  for  the  public 
benefit. 

^nindertakings  which  are  sought  to  be  promoted  by  the  right 
of  eminent  domain  are  often  of  private  benefit  The  judicial 
practice  in  such  cases  is  to  approve  the  undertaking  of  it  as 
capable  of  furthering  a  public  use,  and  disregard  the  private 
benefit  as  a  mere  incident.  This  practice  is  correct  where  the 
public  interest  clearly  dominates  the  private  benefit,  as  for 
example,  the  public  interest  in  railroad  transportation  domi- 
nates the  private  benefit  from  tolls.  Even  where  the  dispropor* 
tion  between  public  and  private  benefit  is  much  less  marked^ 
the  courts  are  justified  in  sustaining  a  legislative  act  by  singling 
out  the  public  use'':  Bandolph  on  Eminent  Domain,  sec  54^ 
But  this  learned  author  says  in  section  55:  ''In  placing  works 
of  partly  private  use,  it  is  essential  that  the  private  use  will  be 
incidental  and  not  exclusive.  Thus  where  a  company  was  au- 
thorized to  build  a  basin  and  reserve  a  part  of  its  use,  the  act 
was  declared  unconstitutional" :  Citing  In  re  Eureka  Basin  eta 
Mfe:.  Co.,  96  N".  Y.  42.  The  opinion  in  the  case  cited  says: 
•'The  taking  of  private  property  for  private  purposes  cannot 
be  authorized  even  by  legislatire  acts,  and  the  fact  that  the 
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to  which  the  property  is  intended  to  be  put,  or  the  sixucture 
intended  to  be  built  theieon,  viU  tend  incidentally  to  benefit 
the  public  .  «  .  .  is  not  sufficient  to  bring  the  case  within  the 
operation  of  the  right  of  eminent  domain,  so  long  as  the  stnio- 
tures  are  to  remain  under  private  ownership  and  control,  and 
no  right  to  their  use  or  to  direct  their  managpiment  is  conferred 
upon  the  publia'' 

In  Byerson  y.  Brown,  85  Mich.  833,  84  Anu  Bep.  564^ 
it  ^^^  was  held  under  the  laws  of  Michi^m,  which  imposed  no 
public  duties  and  responsibilitiea  upon  mills  and  their  owners, 
but  which  authorized  the  condemnation  of  lands  for  the  purpose 
of  the  establishment  of  mills,  that  the  act  authorizing  the  con- 
demnation of  lands  for  that  purpose  was  void.  The  opinion  by 
Cooley,  J.,  says:  ''It  is  manifest  that  in  such  a  case  the  pro- 
priety (of  a  null)  can  have  no  yalid  claim  to  the  interposition 
of  the  law  to  compel  his  neighbor  to  sell  a  business  site  to  him 
any  more  than  could  the  manufacturer  of  shoes  or  the  retailer 
of  groceries* 

''Indeed,  the  last  two  named  would  have  far  higher  claims, 
lor  they  would  subserve  actual  needs,  while  the  former  would 
at  most  only  incidentally  benefit  the  locality  by  furnishing  em* 
ploymoit  and  adding  to  local  trade. 

"There  is  nothing  in  the  present  legislation  to  indicate  that 
the  power  obtained  under  it  is  to  be  employed  directly  for  tiie 
public  use.  Any  sort  of  manufacture  may  be  set  up  under  it, 
and  the  proprietor  is  not  obliged  in  any  manner  to  carry  it  cm 
for  the  benefit  of  the  locality,  or  of  th€  state  at  large.*' 

In  a  more  recent  case  decided  by  the  same  court  in  1891, 
Board  of  Health  v.  Van  Hoesen,  87  Mich.  533,  49  N.  W.  894,  it 
was  said:  "To  justify  the  condemnation  of  luids  for  a  private 
corporation,  not  only  must  the  purpose  be  one  in'  which  the 
public  has  an  interest,  but  the  state  must  have  a  voice  in  tiie 
manner  in  which  the  public  may  avail  itself  of  tiiat  use.  In 
Oilmore  v.  Lime  Point,  18  GaL  229,  a  public  use  is  defined  to  be 
a  use  which  concerns  the  whole  community  as  distinguished  from 
a  particular  individual.  The  use  which  the  public  is  to  have  in 
such  property  must  be  fixed  and  definite.  The  general  public 
must  have  a  right  to  a  certain  definite  use  of  the  private  prop- 
erty on  terms  and  for  charges  fixed  by  law,  and  the  owner  of  the 
property  must  be  compelled  by  law  to  permit  the  general  public 
to  enjoy  it.  It  will  not  suffice  if  the  general  prosperity  of  the 
community  is  promoted  by  the  taking  of  private  property 
^^  from  the  owner  and  transferring  its  tiUe  and  control  to  a 
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oorporation,  to  be  used  by  such  corporation  as  its  priYaie  prop- 
erty uncontrolled  by  law,  as  to  its  use;  in  other  words^  the  use  is 
private  so  long  as  the  land  is  to  remain  under  private  owner- 
ship and  control,  and  no  right  to  its  ua^  or  to  direct  its  min- 
agementy  is  conferred  upon  the  public.'' 

Bandolph  on  Eminent  Domain,  section  55,  lays  dovn  the 
broad  doctrine  that  manufacturing  companies  caimot  oondenm 
land  for  their  purposes. 

In  Lewis  on  Eminent  Domain,  section  165,  in  discussing  the 
meaning  of  the  term  'public  use,"  and  referring  to  the  provi- 
sion usually  inserted  in  state  constitutions  on  the  subject^  it  u 
said :  ''  Tublic  use'  means  the  same  as  use  by  tiie  public,  and 
this,  it  seems  to  us,  is  the  construction  tiie  words  should  re- 
ceive in  the  constitutional  provision  in  question.  The  reasons 
which  incline  us  to  this  view  are:  1.  That  it  accords  with  the 
primary  and  more  conmionly  understood  meaning  of  tiie  words; 
2.  It  accords  with  the  general  practice  in  regard  to  taking 
private  property  for  public  use  when  the  phrase  was  first 
brought  into  use  in  the  earlier  constitutions ;  3.  It  is  the  only 
view  which  gives  the  words  any  force  as  a  limitation  or  renders 
them  capable  of  any  definite  and  practical  application."  In  a 
note  to  this  text  it  is  said :  '^The  test  whether  a  use  is  public  or 
not  is  whether  a  public  trust  is  imposed  upon  the  property, 
whether  the  public  has  a  legal  right  to  the  use,  which  cannot 
be  gainsaid  or  denied  or  withdrawn  by  the  owner"— citing  Far- 
mers' Market  Co.  v.  Philadelphia  R.  B.  Co.,  10  Pa,  Co.  Ct  25, 
and  a  number  of  other  authorities. 

"Strictly  speaking  private  property  can  only  be  said  to  have 
been  taken  for  public  uses  when  it  has  been  so  appropriated 
that  the  public  have  certain  well-defined  rights  to  that  use  se- 
cured, as  ttie  right  to  use  the  public  highway,  the  public  ferrj, 
the  railroad  and  the  like.  But  when  it  is  so  appropriated  that 
the  public  have  no  right  to  its  use  secured,  it  is  difficult  to  pci^ 
ceive  *^  how  such  an  appropriation  can  be  denominated  a  pub- 
lic use":  Jordan  v.  Woodward,  40  Me.  317. 

To  the  effect  that  the  power  of  eminent  domain  to  condemn 
a  site  for  a  manufacturing  plant  or  for  a  railroad  track  to  facili- 
tate such  a  business  undertaking,  or  for  a  plant  some  distance 
from  its  line  to  generate  electricity  to  operate  an  electric  rail- 
way, or  for  an  elevator  to  be  used  in  buying,  selling  or  storing 
grain,  cannot  be  conferred  upon  individuals  or  a  corporation 
incorporated  for  no  public  purpose  and  charged  with  no  public 
duties,  are  the  cases  of  Garbutt  Lumber  Co.  v.  Georgia  etc.  Ky, 
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Co.,  Ill  Ga.  714,  36  S.  B.  942 ;  In  re  Bhode  Island  Sub.  By,  Co., 
22  XL  I.  455,  48  Atl.  690 ;  Chicago  etc.  R.  B.  Co.  v.  State  Board 
of  Transp.,  50  Neb.  399,  69  N.  W.  955 ;  Missouri  Pac.  By.  Co. 
V.  Nebraska,  164  U.  S.  403,  17  Sup.  Ct.  Bep.  130.  In  those 
caseiErit  was  held  that  such  a  taking  of  private  property  would  be 
for  a  purely  private  purpose. 

In  his  work  on  Constitutional  Limitations,  654,  Judge  Cooley 
says:  ''The  public  use  implies  a  possession,  occupation  and 
enjoyment  of  the  land  by  the  public  at  large,  or  by  public 
agencies;  and  the  due  protection  to  the  rights  of  private  prop- 
erty will  preclude  the  government  from  seizing  it  in  the  hands 
of  the  owner  and  turning  it  over  to  another  on  vague  grounds 
of  public  benefit  to  spring  from  a  more  profitable  use  to  which 
the  latter  may  devote  it." 

In  the  view  which  we  take  of  the  case  at  bar,  it  is  wholly  un- 
necessary to  consider  the  question  whether  or  not  the  proposed 
taking  of  the  property  of  defendants  in  error  is  in  violation  of 
the  fourteenth  amendment  of  the  constitution  of  the  United 
States,  providing  that  private  property  cannot  be  taken  for  any 
purpose  without  due  process  of  law,  since,  if  the  proposed  tak- 
ing is  for  a  private  and  not  a  public  use,  it  is  clearly  in  violation 
of  our  state  constitution. 

It  is  urged  upon  us  that  although  the  charter  in  question 
does  not  command  the  performance  of  the  company's  public 
*^*  duties,  since  it  is  "a  public  service  corporation,*'  the  right  of 
public  control  arises  from  the  grant  of  the  franchise  of  eminent 
domain,  and  when  the  company  undertakes  to  devote  its  prop- 
erty and  its  products  to  the  public  use,  it  becomes  subject  to  pub- 
lic regulations.  This  proposition  is  unquestionably  sound  and 
sustained  by  the  authorities  cited — Munn  v.  People  of  Illinois, 
98  U.  S.  113;  Budd  v.  New  York,  143  U.  S.  638,  12  Sup.  Ct. 
Bep.  468 ;  Brass  v.  North  Dakota,  153  U.  S.  391,  14  Sup.  Ct. 
Bep.  857 — ^to  which  many  others  may  be  added;  but  this 
does  not  meet  the  difiiculty  in  this  case.  The  mere  recognition 
of  the  corporation  in  its  charter  as  an  ''internal  improvement 
company''  does  not  make  it  so,  and  bring  it  within  the  operation 
of  the  general  laws  of  the  state  governing  such  companies  and 
controlling  their  operations.  The  diflBculty  with  the  charter  is 
that  the  purpose  for  which  the  property  is  authorized  to  be 
taken  by  the  right  of  eminent  domain  in  this  instance  does  not 
clearly  appear  to  be  for  a  public  use  or  a  public  purpose.  On 
the  contrary,  the  grounds  of  public  benefit  upon  which  the  tak- 
ing is  proposed  are  vague,  and  the  use  which  the  public  is  to 
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have  of  the  property,  or  the  manner  in  which  the  public  is  to  be 
benefited  by  the  use  of  it  by  the  company,  is  by  no  means  fixed 
and  definite.  Not  only  is  the  public  benefit  to  spring  from  the 
use  to  which  the  company  pr(q)08e8  to  devote  &e  property  Tague, 
indefinite  and  unoertiin,  but,  under  the  plain  language  of  lite 
<;harter,  the  public  use  of  the  property  or  any  use  of  it  by  the 
public  may  be  gainsaid  or  denied  or  withdrawn  by  the  company 
at  its  will,  since  it  is  authorized  to  use,  not  only  a  part,  but 
the  entire  product  of  the  work  or  works  it  proposes  to  establish, 
for  its  own  use  or  benefit  In  such  a  case  the  private  benefit  too 
•cleariy  dominates  the  public  interest  to  find  constitutional  au- 
thority for  the  exercise  of  the  power  of  eminent  domain,  and 
is  the  equivalent  of  taking  of  private  property  for  a  private  use, 
against  the  will  of  the  owner,  which  cannot  be  done  in  any  case. 

The  difficulties  confronting  plaintiff  in  error  in  this  particu- 
lar ^^^  cannot  be  obviated  by  invoking  the  general  laws  of  the 
state  specifying  and  regulating  the  public  duties  and  obliga- 
tions of  internal  improvement  companies.  These  statutes,  con- 
tained  in  chapter  51  of  the  Code,  impose  no  duty  upon  such 
a  company  that  can  be  made  to  apply  to  fliis  corporation  in  iU 
manufacturing  operations,  to  say  nothing  of  the  other  uses  to 
which  it  may,  under  its  charter,  put  the  land  and  water  rights 
Kought  to  be  acquired  by  condemnation.  We  do  not  mean  to 
say,  however,  that  under  no  conditions  can  the  right  of  eminent 
-domaih  be  conferred  by  the  legislature  in  furtherance  of  the 
•establishment  ^f  plants  for  the  generation  of  electric  power  or 
-other  power,  light  or  heat,  where  public  necessity  requires  it, 
and  the  public  use  or  benefit  is  apparent  and  safely  guarded. 
To  meet  industrial  progress,  new  conditions,  and  the  ever  in- 
i^easing  necessities  of  society,  the  courts  have  gone  very  far 
in  sustaining  le^slation  conferring  the  franchise  of  eminent 
domain,  and  it  is  not  necessary  for  us,  in  this  case,  if  we  weie 
so  inclined,  to  question  the  soundness  of  the  policy  sustained  in 
those  decisions. 

We  are  6f  opinion  that  the  judgment  compldned  of  here  is 
right,  and  it  is,  therefore,  afiirmed. 

Zf>  a  Reoent  Oaw  in  Vermoat  it  is  deeided  tliat  tbe  applieation  of 
water  power  to  the  generation  of  electricity  for  use  ia  the  operatioa 
•of  a  railway  is  not  a  public  use  for  whicrh  the  legislature  may  author- 
ize the  exercise  of  the  power  of  eminent  domain:  Avery  ▼.  Vermont 
Electric  Co.,  75  Tt.  235,  98  Am.  St.  Bep.  818,  54  AtL  179.  And  in  a 
recent  Illinois  case  it  is  held  that  a  statute  which  authoriEes  the  com- 
ilemnation  of  private  property  for  the  purpose  of  public  mills,  and 


Feb.  1903.]  Leftwich  v.  Wells.  865 

maehinerj  other  than  grist-milbi,  Is  Qneonstitationaly  as  permittlnf 
the  taking  of  private  property  for  private  use:  Gaylord  T.  Sanitary 
IXiat.,  204  lU.  576,  98  Am.  St.  Bep.  235.  68  N.  E.  522.  See,  also. 
Hatter  of  TuthiU,  163  N.  T.  133,  79  Anu  St.  Bep.  574,  57  N.  E. 
SOS,  and  Healj  Lumber  Co.  v.  Morris,  83  Wash.  490,  post,  p.  964,  74 
P»e.  681y  for  a  diMUsion  of  the  meaning  of  ''piiblie  me.'' 


LEFTWICH  T.  WELLS. 

[101  Ya.  255,  48  S.  £.  864.] 

BENEFIT  SOCIETIES— Payment  of  Dnes  by  HnAaoA  on 
Wife's  Certificate. — In  the  absence  of  contract,  payment  of  dues  by 
a  husband  on  a  certificate  of  membership  in  a  benefit  society  issued 
to  his  wife  is  gratuitous,  and  ereates  no  equities  in  hit  favor,  (p. 
867.) 

BENEFIT  SOCIETIES— -Designation  of  Beneficiary-— Delivery 
ef  Certificate. — ^If  a  member  of  a  benefit  society  has  appointed  a 
beneficiary  in  any  of  the  modes  pointed  out  in  the  contract  of  in- 
surance, it  is  not  necessary  that  the  certificate  of  membership  should 
be  delivered  to  the  beneficiary  so  named,  as  the  claim  of  such  ben- 
eficiary is  not  based  on  a  contract,  but  upon  the  appointment  and 
direction  for  the  payment  of  the  fund.     (p.  869.) 

BENEFIT  SOCIETIES — ^Designation  of  Benefidaxy— Asslgii- 
ment — ^Delivery  of  Certificate. — If  a  member  of  a  benefit  society  has 
power  to  designate  or  change  his  beneficiary  under  his  certificate  by 
an  assignment  thereof,  such  designation  or  change  when  made  is 
not,  in  fact,  an  assignment  of  the  certificate,  but  is  the  mere  exer- 
cise of  a  power  of  appointment,  and  it  is  not  necessary  that  either 
the  certificate  or  the  assignment  thereof  should  be  delivered  to  the 
beneficiary,  On  the  contrary,  the  retention  of  the  certificate  by  the 
member  is  a  necessary  incident  of  the  power  to  change  the  benefi- 
ciary*    (p.  869.) 

J.  E.  Edmunds  and  L.  Goodman,  for  the  plaintiff  in  error. 
J.  H.  Christian,  for  the  defendant  in  error. 


WHITTLE,  J.  The  o^roership  of  the  proceeds  of  a  five 
hundred  dollar  benefit  certificate  issued  by  ''The  Grand 
Fountain  United  Order  of  True  Eeformers,'*  a  corporation 
chartered  by  the  circuit  court  of  the  city  of  Bichmond,  to  Annie 
C.  Leftwich,  constitutes  the  subject  of  this  litigation.  The 
rival  claimants  of  the  certificate  are  plaintiff  in  error,  Samuel 
Leftwich,  the  husband,  and  Ora  A.  Wells,  the  daughter  of  Annie 
C.  Leftwich.  The  purposes  for  which  the  society  was  formed 
are  declared  in  the  charter  to  be,  ''to  provide  a  place  of  burial 
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for  deceased  members,  and  to  defray  the  expenses  of  tbeir 
funerals;  to  assist  in  the  support  and  education  of  their  widows 
and  orphans^  and  in  this  connection  to  provide  what  is  knowm 
as  an  endowment  or  mutual  benefit  fund;  and  to  give  aid  and 
assistance  to  its  members  in  times  of  sickness  and  distress,  and 
for  such  other  benevolent  objects  as  may  Be  necessary." 

Section  34  of  the  constitution  provides  for  payment  of  tha 
amount  of  the  certificate  "to  the  widow,  orphan  or  orphans,  or 
assigns  of  the  deceased  whose  names  appear  in  tiie  policy .'' 

And  section  2  of  the  by-laws  enlarges  the  beneficiary  class 
so  as  to  embrace  the  'heirs''  of  deceased  members. 

In  the  certificate  issued  to  Annie  G.  Leftwich,  the  society 
promises  "to  pay  the  heirs  or  assigns  of  the  deceased  member 
above  named  the  whole  assessment  of  the  benefited  membership 
of  class  E,  not  to  exceed  five  hundred  dollars/' 

The  prescribed  form  for  designating  a  beneficiary  under  tha 
certificate  is  a  printed  assignment  annexed  thereto.  In  tbm 
case  under  consideration  it  was  filled  out  as  follows : 

'%  Annie  C.  Leftwich,  do  hereby  assign  all  my  claim  above 
**'^  mentioned  in  this  certificate,  at  my  death,  to  Ora  A.  Wells, 
my  daughter,  of  Lynchburg,  state  of  Virginia,  who  bears  to  me 
the  relationship  of  daughter. 

*T3one  at  Lynchburg,  this  8th  day  of  February,  A.  D.  1898. 

her 
(Signed)     "ANNIE  X  C.  LEFTWICH. 

mark 
''Witness:  E.  M.  THOMPSON. 
"Witness:  W.  D.  THOMPSON.'' 

"Members  will  please  fill  out  the  above,  and  sign  in  the  pres- 
ence of  two  witnesses.'' 

Annie  C.  Leftwich  departed  this  life  on  the  twenty-ninth  day 
of  August,  1901,  and  defendant  in  error  proceeded  by  motioa 
against  the  society,  in  the  corporation  court  of  the  dty  of 
Lynchburg,  to  recover  the  five  hundred  dollars  due  on  the  cer- 
tificate. 

The  society  is  not  an  active  party  to  the  litigation,  and  claims 
no  interest  in  the  subject  matter;  but  it  filed  an  affidavit,  in 
usual  form,  in  the  trial  court,  setting  forth  the  fact  that  plain- 
tiff in  error  asserted  title  to  the  fund,  and  asked  that  he  be  som- 
moned  to  appear  and  required  to  interplead  in  the  manner  pro> 
scribed  by  section  2998  of  the  Code. 
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Thereupon  the  conrt^  having  summoned  plaintiff  in  error, 
directed  the  following  issnee  to  be  tried  by  a  jury,  to  wit: 
''Whether  or  not  the  assignment  of  the  policy  of  insurance  in 
the  Orand  Fountain  of  the  United  Order  of  Tme  Bef  ormers  on 
the  life  of  Annie  C.  Leftwich  to  Ora  A.  Wells,  is  fraudulent  and 
▼dd  as  to  Samuel  Leftwich,  and  whether  or  not  the  proceeds, 
or  any  part  tiiereof,  is  the  property  of  said  Samuel  Leftwich.'* 
There  was  a  verdict  and  judgment  in  behalf  of  defendant  in 
error,  which  judgment  is  before  this  court  for  review. 

The  grounds  upon  which  plaintiff  in  error  bases  his  right  to 
■n  demand  the  proceeds  of  the  certificate  are:  1.  An  alleged 
agreement  between  himself  and  Annie  C.  Leftwich,  by  the 
terms  of  which  each  was  to  take  out  a  certificate  for  tiie  bene- 
fit of  the  other;  2.  Payment  by  him  of  two  hundred  and  fifty 
dollars  of  dues  and  assessments  on  the  certificate  in  question; 
8.  That  the  assignment  to  defendant  in  error  was  fraudulent 
and  void;  and  4.  That  said  assignment  was  inoperative  for  the 
reason  that  neither  it  nor  the  certificate  was  ever  delivered  to 
Ora  A.  Wells. 

It  is  not  needful  to  invoke  the  rule  that  this  case  is  here  as 
on  a  demurrer  to  evidence  in  order  to  sustain  the  verdict  and 
judgment  complained  of.  The  testimony  on  behalf  of  plaintiff 
in  error  is  of  a  most  tmsatisfactory  and  inconclusive  character. 
Vague  and  indefinite,  it  falls  far  short  of  what  is  necessary  to 
sustain  any  one  of  the  alleged  grounds  for  recovery. 

The  alleged  agreement  for  mutual  insurance  is  not  proved, 
nor  does  it  appear  that  plaintiff  in  error  ever  took  out  a  cer- 
tificate in  favor  of  his  wife.  The  vague  statements  of  witnesses 
on  that  subject  do  not  establish  either  fact,  and  his  failure  to 
produce  the  certificate,  the  best  evidence  in  support  of  the  con- 
tention, justifies  the  conclusion  that  no  such  paper  was  in  exist- 
ence. 

The  second  ground  is  likewise  without  evidence  to  sustain  it. 
It  does  not  appear  that  plaintiff  in  error  paid  any  dues  or  aoooss 
ments  on  the  certificate  in  question.  If  he  had  done  so,  in  the 
absence  of  contract,  the  payments  would  be  regarded  as  gratui* 
tons  and  would  create  no  equities  in  his  favor:  Joyce  on  Insur* 
ance,  sees.  869,  870,  and  notes;* sec.  1148,  note  239. 

In  respect  to  the  assignment  of  the  certificate,  the  regularity 
of  its  execution  is  established  by  the  instrument  itself  and  the 
testimony  of  the  two  subscribing  witnesses,  both  of  whom  were 
o£Bcer8  of  the  society,  and  had  been  for  eighteen  years. 
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The  objection  that  there  wae  no  delivery  of  the  oertificaie  or 
assigmneot  to  defendant  in  error^  and  that  the  transaction  wu 
^®  therefore  incomplete  and  ineffectual  to  pass  title  to  the  pro- 
ceeds of  the  certificate  to  her,  is  also  without  merit 

While  the  paper  appended  to  the  certificate  and  ex«ciiled  by 
the  assnred  is  called  an  assignment,  it  is  in  reality  nothing  more 
than  the  mode  adopted  by  the  society  for  designating  a  bene- 
fidaiy  from  the  selected  class  in  aocordanoe  with  the  diarter, 
constitution  and  by-laws  of  the  society.  Defendant  in  error  is, 
llierefore,  in  no  proper  sense  an  assignee  of  the  certificate^  bui 
is  an  appointee  of  its  benefits;  and,  by  the  rules  and  regulations 
of  the  society,  is  as  much  entitled  to  the  proceeds  as  if  her  name 
had  been  written  in  the  body  of  the  eertificata. 

The  assured  has  no  properly  in  the  policy,  but  only  the  power 
of  appointing  a  beneficiary,  and  a  deUyery  of  the  certificate  is 
no  more  neoessary  than  would  be  the  delivery  of  any  otbar  in- 
strument creating  the  power. 

The  doctrine  of  Spooner  v.  Hilbidi,  92  Va.  833,  28  &  K 
751,  has  no  application  to  the  case.  The  assured  in  that  esse 
held  an  ordinary  policy  on  his  own  life  and  for  his  own  beni^t* 
which  he  undertook  to  give  to  a  third  party.  He  aooordi^glf 
made  an  assignment  of  the  policy  in  duplicate^  whereby  the 
benefit  was  assigned  to  the  donee,  but  failed  to  deliver  dther 
the  policy  or  assignment  to  the  assignee.  Subsequently,  there 
was  a  contest  over  the  proceeds  of  the  poli^  between  the  cred- 
itors of  the  sssured  and  the  donee,  and  it  was  held  that  as 
neither  the  policy  nor  assignment  had  been  delivered,  the  gift 
vas  inchoate  and  inoperative. 

In  this  case,  as  remarked,  defendant  in  error  was  not  an 
assignee;,  but  a  beneficiary  by  virtue  of  the  exercise  of  a  power 
of  appointment,  in  her  favor  with  which  the  assured  was  in- 
vested by  the  terms  of  the  certificate,  and  the  element  of  de- 
Jivery  was  not  an  essential  factor  in  the  transaction. 

''Where  a  member  of  a  society  has  appointed  a  benefidaiy 
in  any  of  the  modes  pointed  out  in  the  contract  of  insurance, 
it  is  not  necessary  that  the  certificate  of  membership  should  be 
®*^  delivered  to  the  beneficiary  so  named.  The  claim  of  the 
beneficiary  in  such  case  is  not  based  on  a  contract^  but  upon 
the  appointment  and  direction  for  the  payment  of  the  fund'': 
Niblack  on  Benefit  Societies,  sec.  149 ;  Joyce  on  Insurance^  secSi 
743,  849. 

The  assured  has  the  power  to  change  the  beneficiary  at  pleas- 
ure, provided  the  appointee  is  selected   from  the    authorijed 
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class,  and  the  retention  of  the  certificate  is  a  necessary  incident 
to  thkt  power.  This  power  of  appointment  or  right  to  dispose 
of  the  fund  may  be  exercised  in  any  manner  agreed  on  in  the 
contract  of  insurance.  If  the  contract  provides  that  it  may 
be  done  by  an  assignment  of  the  certificate,  that  method  should 
be  pursued.  But  by  such  an  assignment,  the  member  does  not 
transfer  his  right  or  estate  in  the  certificate  or  the  fund  to  his 
beneficiary,  but  only  executes  a  power:  Niblack  on  Benefit  So- 
cieties, sees.  173^  227,  229,  and  notes;  Bacon  on  Benefit  So- 
cictie-:,  sec.  244. 

The  case  does  not  fall  within  the  principle  of  that  class  of 
cases  which  holds  that  where  the  assured  is  under  contractual 
obligations  to  a  particular  beneficiary  and  exercises  the  power 
of  appointment  in  his  favor,  he  cannot  defeat  the  equities  of 
the  first  appointee  by  selecting  a  second  beneficiary,  who  is  a 
mere  volunteer,  or  acquires  his  interest  with  notice  of  the  pre- 
existing equities:  Jory  v.  Supreme  Council  A.  L.  of  H.,  105 
CaL  20,  45  Am.  St.  Bep.  17,  38  Pac.  524;  Adams  v.  Grand 
Lodge,  106  CaL  321,  45  Am.  St.  Bep.  46,  38  Pac.  914 ;  Grimb- 
ley  V.  Harrold,  125  Cal.  24,  73  Am.  St.  Rep.  19,  57  Pac.  558. 

The  effort  of  plaintiff  in  error  was  to  bring  his  case  within 
the  influence  of  that  line  of  authorities,  but  he  has  signally 
failed  of  his  purpose.  He  was  never  the  appointee  in  the  cer- 
tificate, and  his  wife  rested  under  no  contractual  obligation  to 
exercise  the  power  in  his  favor. 

It  is  needless  to  consider  the  alle^d  grounds  of  error  in  the 
instructions.  Without  conceding  that  they  are  amenable  to  ob- 
jection, *•*  they  could  not  have  operated  to  the  prejudice  of 
plaintiff  in  error,  who,  in  no  aspect  of  the  case,  is  entitled  to 
a  verdict. 

The  judgment  of  the  corporation  court  is  without  error,  and 
is  affirmed. 


The  Right  of  a  Memher  of  a  mutual  benefit  society  to  chADfre  hit 
beneficiary  is  considered  in  the  monographic  notes  to  Lake  v.  Minn- 
esota etc.  Atni.,  52  Am.  St.  Rep.  561-564.  And  Bankers'  etc.  Assn.  ▼• 
Stapp,  19  Am.  St.  Bep.  786-790.  While  this  right  is  j^enerally  recog*' 
mzedf  it  must  be  effected,  as  a  rule,  in  the  manner  pointed  out  by 
the  rules  and  by-laws  of  the  society:  Independent  Foresters  v.. 
Keliher,  86  Or.  501,  78  Am.  St.  Bep.  785,  59  Pac.  324,  60  Pac.  563. 
Tho  better  mle  la,  although  there  is  somo  difference  of  opinion  on 
the  question,  tbat  a  beneficiary  has  no  vested  interest  durine  the 
lifetime  of  the  member,  bnt  only  an  expectancy,  subject  to  defeat 
hv  the  power  of  the  appointment  yested  in  him:  Peterson  y.  Gibson^ 
191  111.  365,  85  Am.  St.  Bep.  263,  61  N.  E.  127;  Schmidt  v.  Northern 
Life  Assn.,  112  Iowa,  41,  84  Am.  St.  Rep.  323,  83  N.  W.  800.    Com- 
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pare  United  States  Casualty  Co.  v.  Kacer.  169  Mo.  801,  92  Am.  Bt 
Eep.  641,  69  S.  W.  870. 

The  ABsigntnewt  of  Benefit  Certificates  in  a  mutual  benefit  associa- 
tion is  diseussed  in  the  monographie  note  to  Chamberlain  v*  Butler, 
87  Am.  St.  Bep.  514-519.  No  aetual  manual  delivery  is  neeessazy 
to  the  assignment  of  a  life  insurance  policy:  Colbum's  Appeal,  74 
Conn.  463,  92  Am.  St.  Bep.  231,  51  Atl  139;  note  to  Chamberlain  t. 
Butler,  87  Am.  St.  Bep.  491-494. 

The  Payment  of  the  Premiume  on  a  life  insurance  policy  does  not 
entitle  the  payer  to  sue  thereon:  Lewis  y.  Metropolitan  Life  Int.  COiy 
178  Mass.  52,  86  Am.  St.  Bep.  463,  59  N.  £.  439. 


COUNCIL  OF  PARMVILLB  t.  WALKER. 

[101  Ya.  323,  43  &  E.  558.] 

OONBTITU  TlOKAIi  LAW — Bale  of  Ihtozleatiiig  Llqiior.— Tho 

regulation  of  the  sale  of  intoxicating  liquor  is  wholly  within  the 
police  power  of  the  state  to  be  exercised  in  such  manner  as  it  deems 
proper,  as  such  sale  is  not  one  of  the  privileges  or  immunities  of 
citizenship   guaranteed   by   constitutional   proyisions.     (p.    873.) 

INTOZIOATIKa  IJQXJOBS— Sale  of— Delogation  of  Foliee 
Power  to  Municipality. — ^The  state  may  delegate  its  police  power  to 
regulate  the  sale  of  intoxicating  liquors  to  a  municipality,  and  may 
authorize  it  to  establish  a  dispensary  for  the  sale  thereof,  although 
in  so  doing  it  may  render  necessary  the  expenditure  of  money  and 
ultimately  the  imposition  of  a  tax.     (pp.  877,  878.) 

INTOZIOATIKO  XJQXJOBS,  Sale  of. — ^Publie  money  may  be 
lawfully  expended  in  the  regulation  and  control  of  the  sale  of  in- 
toxicating  liquors,     (pp.  877,  878.) 

A.  D.  Watkins  and  W.  H.  Mann,  for  the  appellant 
Caskie  ft  Coleman^  for  the  appellee. 


EEITH,  P.  The  legislature,  at  the  extra  session  in 
1901,  passed  an  act  entitled  ^'An  act  to  establish  a  dispensary 
for  the  sale  of  intoxicating  liquors  in  Farmville  magisterial  dis- 
trict, Prince  Edward  ®**  county,  Virginia,  to  prohibit  all 
persons,  firms,  corporations  to  sdl,  barter,  or  exchange  snch 
liquors  in  said  district,  and  to  repeal  all  laws  in  conflict  with 
this  act>  so  far  as  they  apply  to  the  said  magisterial  district" 

The  first  section  of  the  a6t  makes  the  sale  of  intoxicating 
liquors  of  any  kind  in  Farmville  district^  except  as  therein  pro- 
Tided,  a  misdemeanor  punishable  by  fine  and  imprisonment 

By  the  second  section  the  town  of  FarmriUe  is  authorised  to 
«lect  three  of  its  citizens  who  shall  constitute  a  dispensary  board. 
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and  fixes  their  term  of  office  and  compensation ;  and  the  sections 
following  authorize  the  purchase  of  spirituous,  vinous  and  malt 
liquors  in  such  quantities  as  the  Board  shall  order;  require  the 
treasurer  of  the  town  of  Farmville  to  pay  all  bills  for  the  es- 
tablishment and  maintenance  of  the  dispensary  and  the  pur- 
chase of  stock;  prescribe  the  terms  upon  which  sales  shall  be 
made;  empower  the  board  from  time  to  time  to  make  rules  and 
regulations  for  the  operation  of  the  dispensary;  prohibit  the 
sale  of  wines  and  liquors  to  any  person  known  to  be  an  habitual 
drunkard,  to  minors,  or  persons  intoxicated,  except  upon  the 
prescription  of  a  regularly  licensed  physician;  direct  that  the 
dispensary  shall  not  be  opened  before  sunrise,  and  that  it  shall 
\e  closed  at  sunset  each  day,  and  on  Sundays,  election  days  and 
such  other  days,  and  under  the  same  circumstances,  as  make 
the  sale  of  liquors  unlawful  under  the  laws  of  this  state.  It  is 
provided  that  the  room  in  which  the  business  shall  be  con- 
ducted shall  front  upon  one  of  the  principal  streets  of  the 
town,  and  shall  have  no  other  means  of  ingress  or  egress  except 
the  front  door  thereof.  The  price  at  which  liquors,  etc.,  shall 
be  sold  is  to  be  fixed  by  the  dispensary  board,  provided  that 
the  same  shall  not  be  sold  for  a  profit  exceeding  eighty  per  cen- 
tum above  the  actual  cost  thereof. 

There  are  other  provisions  of  the  statute  which  need  not  be 
fpecifically  mentioned. 

The  twelfth  section  enacts  that:  *'The  council  of  the  said 
•**  town  shall  appropriate  from  the  treasury  of  the  town  a 
nifficient  amount  to  establish  the  dispensary  as  provided  for  in 
this  act,  which  amount  shall  be  paid  into  the  town  treasury 
from  the  profits  arising  from  said  dispensary  as  they  shall  ac- 
crue, and  no  profit  shall  be  paid  out  in  any  other  direction  until 
said  amount  is  so  repaid,  and  thereafter  said  dispensary  shall 
be  supported  and  maintained  out  of  the  profits  accruing  out  of 
said  business;  provided,  however,  that  the  said  town  council 
may  allow  said  board  to  borrow  money  or  buy  goods  on  the 
credit  of  the  dispensary  alone,  if  it  be  necessary  to  keep  said  dis- 
pensary in  operation.*' 

By  the  sixteenth  section  it  is  provided :  "The  net  profits  ac- 
rniing  from  said  dispensary  under  this  act  shall  be  disposed 
of  in  the  following  manner:  One-fourth  to  the  state  of  Virginia; 
throo-ci«rhths  to  tlie  town  of  Farmville  for  the  purpose  of  build- 
imr  and  mnintaininflr  its  streets  and  allevs,  and  three-eighths  to 
the  Farmville  magisterial  district  outside  of  said  town  for  its 
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public  roads.     Such  distribution  shall  be  made  when  ordered  by 
said  board,  and  at  least  once  a  year/^ 

In  May,  1901,  C.  M.  Walker,  a  citizen  of  the  town  of  Farm- 
ville,  exhibited  his  bill  in  the  circnit  court  of  Prince  Edward 
county,  in  which,  after  reciting  in  detail  the  various  proyisions 
of  the  above  act,  he  insists  that  it  is  void  as  being  in  many  re- 
spects repugnant  to  the  constitution  of  the  state,  and  of  the 
'D'nited  States. 

In  accordance  with  the  prayer  of  the  bill,  an  injunction  was 
awarded  '^enjoining  the  council  of  the  town  of  Parmville  from 
taking  any  steps  whatever  looking  toward  the  enforcement  of 
the  act  known  as  the  dispensary  act  for  Farmville  magisterial 
district,'*  and  at  the  September  term,  1901,  a  final  decree  was 
entered  perpetuating  that  injunction,  and  that  decree  is  now 
before  us  for  review. 

The  act  in  question  is  not  a  tax  law.  Its  purpose  is  not  to 
raise  revenue,  but  to  regulate  the  sale  of  intoxicating  liquors. 
***  Its  constitutionality,  therefore,  is  to  be  determined  by  r^ 
ferring  not  to  the  taxing  power  of  the  legislature,  but  to  its 
police  power.  Its  enforcement  may  or  may  not  result  in  rais- 
ing revenue.  If  the  conduct  of  the  dispensary  should  prove  to 
be  remunerative,  it  wiU  bring  revenue  into  the  treasury  of  the 
county,  the  town,  and  the  state;  should  it  prove  unprofitaUe, 
it  would  deplete  the  treasury  of  the  town  of  Farmville. 

The  act  does,  however,  authorize  the  expenditure  of  money 
by  the  council  of  the  town  of  Farmvill^  which  was  raised  by 
taxation,  and  this  can  only  be  proi>erly  expended  for  some  pain 
lie  use. 

As  was  said  by  Justice  Miller  in  Savings  etc.  Assn.  v.  Topdca, 
20  Wan.  655:  '^t  is  undoubtedly  the  duty  of  the  legislature 
which  imposes  or  authorizes  municipalities  to  impose  a  tax,  to 
see  that  it  is  not  to  be  used  for  purposes  of  private  interest  in- 
stead of  a  public  use,  and  the  courts  can  only  be  justified  in 
interposing  when  a  violation  of  this  principle  is  dear,  and  the 
reason  for  interference  co^nt.  And  in  decidin^r  whether  in 
the  given  case,  the  object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line,  they  must  be  gov- 
erned mainly  by  the  course  and  usage  of  the  government,  the 
objects  for  which  taxes  have  been  customarily  and  by  loi^ 
course  of  legislation  levied,  what  objects  or  purposes  have  been 
considered  necessary  to  the  support  and  for  the  proper  use  of 
the  government,  whether  state  or  municipal.  Whatever  law- 
fully pertains  to  this  and  is  sanctioned  by  time  and  the  acqai« 
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ttcence  of  tiie  people  may  well  be  held  to  belong  to  the  public 
use^  and  proper  for  the  maintenance  of  good  government^ 
though  this  may  not  be  the  only  criterion  of  rightful  taxation.'^ 

That  the  regulation  of  the  sale  of  intoxicating  liquors  is 
within  the  police  power  of  the  state  is  established^  if  not  liter- 
ally^ by  aU  the  cases  where  the  subject  has  been  oonsideredy  oei^ 
tainly  by  an  overwhelming  array  of  authority. 

«■''  In  Tragesser  t.  Gray,  73  Md.  250,  26  Am.  St  Bep.  587, 
20  AtL  905,  it  is  held  that :  'The  legislature  may  prohibit  or 
restrict  the  sale  of  spirituous  liquors  in  any  manner  which  its 
discretion  may  dictate.  No  one  can  claim  as  a  right  any  power 
whatever  to  sell  such  liquors;  if  he  sells  at  aU,  it  must  be  on 
such  terms  as  the  legislature  sees  fit  to  impose 

''The  validity  of  an  exercise  by  a  state  of  its  police  power 
in  regulating  the  sale  of  spirituous  liquors  does  not  in  the  least 
degree  depend  on  any  question  as  to  the  presence  or  absence  of 
discrimination  for  or  against  particular  persons  or  classes  of 
persons.  The  legislature  may  lawfully  grant  the  right  to  sell 
to  a  certain  class  or  classes  of  persons  and  withhold  it  from  all 
others/' 

In  the  notes  to  that  case,  decisions  from  many  states  aro 
collated  which  are  to  the  same  effect,  among  them  Bartemeyer 
V.  Iowa,  14  Wall.  129,  which  holds  that  ''tibe  usual  and  ordi- 
nary legislation  of  the  states,  regulating  or  prohibiting  the  sale 
of  intoxicating  liquors,  raises  no  question  under  the  constitution 
of  the  United  States. 

"The  right  to  sell  intoxicating  liquors  is  not  one  of  the  priv- 
ileges and  immunities  of  the  citizens  of  the  United  States  which, 
by  the  fourteenth  amendment  to  the  United  States  constitution, 
the  states  were  forbidden  to  abridge.^ 

In  Kidd  v.  Pearson,  128  U.  8.  1,  9  Sup.  Ct.  Rep.  6,  it  was 
held  that:  "A  state  has  the  right  to  prohibit  or  restrict  the  man- 
ufacture of  intoxicating  liquors  within  its  limits;  to  prohibit 
sU  sale  and  traffic  in  them  in  the  state;  to  inflict  penalties  for 
their  manufacture  and  sale,  and  to  provide  regulations  for  the 
abatement  as  a  common  nuisance  of  the  property  used  for  such 
forbidden  purposes. 

''Whether  a  state,  in  the  exercise  of  its  undisputed  power  of 
local  administration,  can  enact  a  statute  prohibiting  within  its 
limits  the  manufacture  of  intoxicating  liquors  except  for  cer- 
tain purposes  is  no  longer  an  open  question  before  this  court.^ 

«»  In  Mu^ler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  Rep.  273, 
it  was  held :  "Legislation  by  a  state  prohibiting  the  manufacture 
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within  her  limits  of  intozicatiiig  Uqaors^  to  be  fliere  sold  or 
bartered  for  general  use  as  a  beTerage,  does  not  necessarily  in* 
fringe  any  rights  priyilege,  or  iitiTnunity  secured  by  flie  oonsti- 
tntion  of  the  United  States. 

^t  belongs  to  the  legislatiye  department  to  exert  what  are 
known  as  the  police  powers  of  tiie  state,  and  to  determine,  pri« 
manly,  what  measures  are  appropriate  or  needful  for  the  pro- 
tection of  the  public  morals,  the  public  health,  or  the  public 
safety — subject  to  the  power  of  the  court  to  adjudge  whether 
any  particular  law  is  an  inyasion  of  rights  secured  by  the  con- 
stitution. 

''Ooyemment  does  not  interfere  with,  nor  impair,  anyone'^ 
constitutional  rights  of  liberty  or  of  property,  when  it  deter- 
mines fliat  the  manufacture  and  sale  of  intoxicating  drinks, 
for  general  or  individual  use,  as  a  beyerage,  are  or  may  become 
hurtful  to  society,  and  constitute^  tiieref ore,  a  business  in  which 
no  one  may  lawfully  engage.^ 

That  case,  indeed,  seems  to  have  readied  the  limit  in  main- 
taining the  police  power  of  the  state  when  exercised  for  the 
safety,  health  or  morals  of  the  community;  and  a  prohibition 
upon  the  use  of  property  in  the  manufacture,  sale  or  barter  of 
intoxicating  liquors,  declared  by  the  legislature  to  be  injurious 
to  the  health,  morals  and  safety  of  the  community,  was  not 
deemed  a  taking  or  appropriation  for  the  public  use,  nor  could 
the  state  be  stayed  from  providing  for  ''the  discontinuance  of 
any  manufacture  or  tra£Sc  which  is  injurious  to  the  public 
morals,  by  any  incidental  inconvenience  which  individuals  or 
corporations  may  suffer." 

Two  cases  growing  out  of  the  receivability  of  coupons  for 
taxes,  which  at  one  period  so  gravely  interested  the  people  of 
this  state,  illustrate  the  limitation  upon  the  legislature,  when 
•*^  acting  under  the  power  to  levy  taxes  in  order  to  raise  rev- 
enue, and  practically  the  unlimited  power  of  the  legislature  in 
the  exercise  of  its  police  power  for  the  protection  of  the  health, 
safety  and  morals  of  the  conmiunity. 

In  Hoyal  v.  State  of  Virginia,  116  XT.  S.  672,  6  Sup.  Ct.  Bcp. 
510,  the  constitutionality  of  an  act  which  required  lawyers  to 
pay  the  license  taxes  assessed  upon  them  in  money  and  not  in 
coupons  was  held  to  be  void,  because  in  violation  of  the  con- 
tract of  the  state  to  receive  coupons  in  payment  of  all  'taxes, 
debts,  dues  and  demands  due  the  state.'' 

In  Huckless  v.  Childrey,  135  U.  S.  662,  10  Sup.  Ct.  Bep. 
972,  the  Virginia  statute  which  required  a  license  for  the  sale 
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of  intozicatiiig  liqnors  to  be  paid  in  money  and  not  in  coupons 
was  held  to  be  constitutionaL 

In  Royal  t.  Virginia,  116  U,  S.  672,  6  Sup.  Ct.  Ecp.  610,  the 
license  was  imposed  not  for  the  pnrpoee  of  regulating  the 
privilege  or  occupation  of  practicing  law,  but  in  order  to  raise 
reyenue;  in  Huckless  t.  Childrey,  135  U.  S.  662,  10  Sup.  Ct 
Bep.  972,  the  object  was  held  to  be  the  regulation  of  the  sale 
of  intoxicating  liquors,  and  the  requirement  that  the  license 
imposed  should  be  paid  in  money  and  not  in  coupons  was  mun« 
tained  upon  the  ground  that  the  object  in  view  was  the  regu- 
lation of  the  traffic  in  liquor,  and  came  within  the  police  power 
of  the  state. 

In  concluding  the  opinion  in  Huckless  t.  Childrey,  135  IT.  S. 
662,  10  Sup.  Ct  Hep.  972,  it  is  said :  "It  is  conceded  that  the 
state  might,  in  her  discretion,  absolutely  abolish  the  sale  of 
spirituous  liquors,  or  prescribe  on  what  terms  they  shall  be  sold. 
In  this  view,  there  does  not  seem  to  be  any  violation  of  the 
obligation  of  the  state  in  requiring  the  tax  which  is  im- 
posed to  be  paid  in  any  manner  whatever — ^in  gold,  in  silver, 
in  bank  notes,  or  in  diamonds.  The  manner  of  payment  is 
part  of  the  condition  of  the  license  intended  as  a  regulation  of 
the  traffic.  It  would  be  very  different  if  the  business  sought  to 
be  followed  was  one  of  the  ordinary  pursuits  of  life,  in  which 
all  persons  are  entitled  to  engage.  License  taxes  imposed  up- 
on such  pursuits  and  professions  ^^  are  imposed  purely  for 
Ihe  purpose  of  revenue,  and  not  for  the  purpose  of  regulating 
the  traffic  or  the  pursuit.'* 

Enough  has  been  said  to  show  that,  in  dealing  with  the  sale 
of  intoxicating  liquors,  the  legislature  is  fulfilling  a  public  duty; 
that  it  is  striving  to  promote  the  health,  safety  and  morals 
of  the  community,  and  that  in  tiie  exercise  not  of  its  taxing, 
but  of  its  police  power.  If  the  power  exists  in  the  legislature, 
it  is  not  for  us  to  question  the  manner  of  its  exercise. 

It  is  true  that  it  is  not  always  necessary,  in  order  to  declare 
an  act  unconstitutional,  to  point  out  the  precise  provision  which 
it  violates  if  it  be  repugnant  to  the  spirit  of  the  constitution, 
or  of  the  institutions  which  the  constitution  creates. 

As  was  said  by  Justice  Miller  in  Savings  etc.  Assn.  v.  Topeka, 
20  Wall.  666:  'The  theory  of  our  governments,  state  and 
national,  is  opposed  to  the  deposit  of  unlimited  power  anywhere. 
The  executive,  the  legislative  and  the  judicial  branches  of  theae 
governments  are  all  of  limited  and  defined  powen. 
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^'llere  are  limitations  on  such  power  which  grow  out  of  tlie 
essential  nature  of  all  free  governments.  Implied  reserrationft 
of  individual  rights,  without  which  the  social  compact  could 
not  exist,  and  which  are  respected  by  all  governments  entitLed 
to  the  name.  No  courts  for  instance,  would  hesitate  to  de- 
clare void  a  statute  which  enacted  that  A  and  B,  who  were  hus- 
band and  wife  to  each  other,  should  be  so  no  longer,  but  that 
A  should  thereafter  be  the  husband  of  C,  and  B  the  wife  of  D. 
Or  which  should  enact  that  the  homestead  now  owned  by  A 
should  be  no  longer  his,  but  should  henceforth  be  the  property 
of  B." 

The  illustrations  here  given  are  extreme,  and  it  is  wholly 
improbable  that  such  cases  will  arise.  It  is  indeed  possible 
that  we  might  be  driven  to  invoke  the  maxim  that  the  safety 
of  the  republic  is  the  supreme  law  in  order  to  protect  society 
from  the  exercise  of  governmental  power  not  directly  within 
the  ^^  limitations  of  the  constitution,  but  such  a  contingency 
is  remote  and  improbable.  As  a  rule  of  action  the  power  and 
duty  of  the  courts  is  sufficiently  defined  in  the  case  of  Prison 
Assn.  V.  Ashby,  93  Va.  670,  25  S.  E.  893,  where  it  is  said :  'The 
courts  have  nothing  to  do  with  the  question  whether  or  not  the 
legislation  contained  in  its  provisions  is  wise  and  proper.  The 
only  question  they  have  to  deal  with  is  one  of  power.  The 
legislature  of  the  state  has  plenary  power  except  where  it  i» 
restricted  by  the  constitution  of  tiie  state  or  of  the  United 
States. 

^^If  the  statute,  the  validity  of  which  is  attacked,  is  not  in 
conflict  with  the  state  or  federal  constitution,  the  courts  have 
no  power  to  declare  it  invalid,  however  well  satisfied  they  may 
be  that  it  is  unwise  or  vicious  legislation.'' 

The  cases  which  we  have  reviewed  show  the  practically  im- 
limited  control  which  the  legislature  may  exercise  with  respect 
to  the  sale  of  intoxicating  liquor.  The  usual  mode  in  which 
the  legislature  has  hitherto  sought  to  regalate  it  has  been  by 
the  imposition  of  a  license  tax  which,  while  operating  in  some 
degree  to  control  the  traffic,  has  had  the  incidental  effect  of 
bringing  money  into  the  treasury.  TWie  legislature,  however, 
being  in  the  exercise  of  a  public  duty  when  dealing  with  the 
subject  may,  in  its  choice  of  means,  deem  it  wise  to  expend 
money  upon  its  control  or  suppression  rather  than  to  make  it 
a  source  of  revenue. 

The  dispensary  law  is  a  recent  innovation.  It  mav  yet  be 
considered  as  in  its   experimental   stage.    It   may   result    in 


Xaich,  1903.]    Coukoil  of  Fabutuxe  v.  Walkxel  877 

profit  or  loss  according  tt  it  is  discreetly  or  unwiaelT  enforced. 
But  with  Hist  liie  court  has  nothing  to  do.  The  end  being 
k^gitimate,  the  legislature  is  left  to  choose  the  means. 

The  act  under  consideration  does  not  require  the  town  of 
Farmyille  to  expend  its  money,  or  to  contract  a  debt  It  per- 
mits it  to  make  an  experiment  in  regulating  the  sale  of  intoxi- 
cating liquors  which  may  result  in  a  profit  or  loss,  in  the  in- 
crease *^  of  the  reyenne,  or  in  the  imposition  of  a  tax.  Should 
fhe  latter  altematiye  become  necessary^  whatever  tax  is  imposed 
must  be  in  accordance  with  the  constitution  and  laws;  but  a 
discussion  of  those  details  may  with  propriety  be  waived  until 
the  necessity  for  their  consideration  shall  arise.  For  the  pres- 
ent, we  deem  it  suflBcient  to  say  that  the  council  of  the  town  of 
Farmville  is  here  as  an  appellant  asking  this  court  to  reverse 
the  decree  by  which  it  was  enjoined  from  enforcing  the  law. 
Whether  the  legislature  can  require  a  municipalify  against  its 
will  to  incur  a  debt,  or  to  expend  money  already  in  its  treasury 
is  a  question  not  presented  to  us  upon  this  record.  The  town 
of  Farmville  seeks  to  be  permitted  to  establish  a  dispensary^ 
in  the  hope  that  it  may  thereby  so  regulate  the  sale  and  use  of 
ardent  spirits  in  that  community  as  to  promote  the  health, 
safety  and  morals  of  its  people. 

Similar  laws  have  been  enacted  in  other  states  and  passed 
upon  by  the  courts.  In  State  t.  City  of  Aiken,  42  S.  C.  222, 
20  S.  E.  221,  it  was  claimed  that  the  act  violated  the  constitu- 
tion of  South  Carolina  in  numerous  respects,  most  of  i^ch  are 
of  merely  local  interest,  but  the  court  held,  among  other  things, 
'^at  the  act  was  not  unconstitutional  because  it  empowers  the 
state  to  engage  in  traffic  in  liquors,  as  such  traffic  by  the  state 
is  a  mere  incident  of  the  r^[ulation  of  the  sale^  and  not  the 
object  of  it.* 

In  Plumb  V.  Christie,  103  Ga.  686,  30  S.  E.  769,  it  was  held 
tiiat :  ''The  general  assembly  of  this  state,  by  virtue  of  its  police 
powers,  has  the  authority  to  regulate  and  control  the  sale  of  all 
intoxicating  liquors,  and  can  establish  dispensaries  for  an  ex- 
elusive  sale  of  such  liquors,  under  the  management  of  agents 
or  officials  created  for  this  purpose.'^ 

We  conclude,  therefore,  that  it  is  within  the  province  of  the 
legislature  to  pass  laws  for  the  promotion  of  the  safety,  health 
and  morals  of  the  people;  that  the  regulation  and  control  of 
•^*  the  traffic  in  ardent  spirits  is  within  the  discretion  of  the 
legislature  under  the  police  power  of  the  state;  that  it  consti- 
tutes a  public  object,  use  or  purpose  in  the  promotion  in  which 
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public  money  may  be  lawfully  expended^  and  that  while  it  is  un- 
necessary to  decide  whether  or  not  it  may  require^  it  is  plain  ihat 
the  legislature  may  permit  the  town  of  Farmville  to  establish 
a  dispensary,  though  in  doing  so  it  may  render  necessary  the 
expenditure  of  money  and  tdtimately  the  imposition  of  a  tax; 
and,  finally,  that  the  act  in  question  is  not  repugnant  to  the 
letter  or  the  spirit  of  the  constitution  in  force  when  it  was 
passed. 

We  are  of  opinion  that  the  act  establishing  a  dispensary  in 
the  town  of  Farmville  is  constitutional,  and  that  the  decree  of 
of  the  (drcuit  court  must  be  reversed. 


In  the  Svbiequeni  Oate  of  City  of  Danville  y.  Hatcher,  101  Ya.  523, 
44  8.  E.  723,  it  was  decided  on  Uie  authority  of  the  principal  ease  and 
case  therein  cited,  that  ''the  regulation  of  the  sale  of  intoxicating 
liquors  is  completely  within  the  police  power  of  the  state,  and  may 
be  exercised  in  such  manner  as  the  leg^ature  deems  proper.  It  may 
be  entirely  prohibited,  or  such  restraints  may  be  placed  upon  it  ss 
the  legislature  thinhs  wise  without  supervidon  or  control  by  the 
courts.  The  traffie  is  not  one  of  the  privileges  or  immunities  of 
citizenship  guaranteed  by  the  constitution  of  the  United  States  or 
the  fourteenth  amendment  thereto,  and,  in  the  absence  of  constitu- 
tional restrictions^  the  legislature  may  confer  such  police  power  npon 
municipal  corporations  in  such  measure  as  it  deems  expedient,  and* 
when  fully  conferred,  the  courts  can  no  more  interfere  with  the  man- 
ner of  its  exercise,  than  they  could  with  the  state  which  confers 
it.''  Hence  a  grant  by  the  legislature  to  a  city  council  of  the  right 
to  grant  or  refuse  licenses  to  iJl  sellers  of  intoxicating  liquors,  under 
such  regulations  as  it  may  prescribe,  confers  upon  such  council  al^ 
solute  control  of  such  subject,  with  power  to  wholly  suppress  the 
privilege  of  sale,  or  to  grant  it  under  such  restrictions  as  it  may 
deem  proper  without  interference  from  the  courts. 

The  DUpenearif  Law  of  Alabama  is  pronounced  constitutional  ta 
Bheppard  v.  Dowling,  127  Ala,  1,  85  Am.  St.  Bep.  68,  28  South.  791; 
and  the  constitutionality  of  the  South  Carolina  law  seems  to  be 
assumed  in  State  ▼.  McGee,  55  S.  C.  247,  74  Am.  St.  Bep.  741,  83 
S.  E.  853.  It  seems,  however,  that  a  municipal  corporation  eannot 
establish  and  operate  a  dispensary  for  selling  liquors,  without  ex- 
press legislative  authority:  Mayor  etc.  of  Leesburg  v.  Putnam,  109 
Oa.  110,  68  Am.  St.  Bep.  80,  29  a  E.  €02.  See  this  case  for  tke 
essential  features  of  the  dispensary  system. 

Bow  Far  the  Sale  of  Liquors  may  be  regulated  or  prohibited  is  dis- 
cussed in  the  monographic  notes  to  Commonwealth  v.  Kimball^  35 
Am.  Dee.  331-339;  Booth  y.  People,  78  Am.  St.  Bep.  853-255. 
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CITY  OP  RICHMOND  v.  SITTERDINO. 

[101  Ya.  854,  48  S.  E.  662.] 

JUDOMENT8— Bes  Judicata— Joint  Tort-feasors.— If  a  eity 
and  a  property  owner  are  sued  jointly  for  injury  resulting  from  an 
fanproper  use  of  a  street,  and  judgment  is  rendered  in  favor  of  such 
owner  on  his  plea  of  the  statute  of  limitations,  and  against  the  eityi 
and  the  eity  then  brings  an  action  against  such  owner  to  recover  tho 
amount  it  has  been  compelled  to  pay  under  the  judgment,  the  prop* 
•rty  owner  is  not  estopped  from  showing  therein  that  the  injury 
happened  through  no  fault  of  his,  nor  is  the  question  of  his  ultimate 
liability  res  judicata  by  reason  of  the  judgment  against  the  city, 
(p.  881.)         

JUDOMXSNT8— Res  Judicata. — A  judgment,  to  be  evidence 
against  a  party  in  another  suit  upon  a  different  cause  of  action, 
must  be  rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases,  and  must  have 
been  determined  upon  its  merits  in  the  first  action,     (p.  881.) 

ZNDEMNITT—- Action  Over  to  Becover— Evidence  of  Non- 
liability*— ^In  an  action  by  a  city  against  a  land  owner  to  recover 
damages  it  has  been  compelled  to  pay  for  his  assumed  negligent  use 
ef  a  street,  the  defendant  is  entitled  to  show  that  he  was  under  no 
obligation* to  keep  the  street  in  a  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  happened  and  the  injury  re* 
suited,     (p.  881.) 

IKDEPENDEMT  OONTBAOTOB. — A  general  contractor  and 
bricklayer  employed  to  do  all  the  brick  work  on  a  house,  who  employs 
and  pays  for  all  labor  necessary  to  the  fulfillment  of  his  contract, 
and  exercises  entire  supervision  over  that  part  of  the  work  and  over 
his  employes,  is  a  general  and  independent  contractor,  although  the 
owner  of  the  house  is  a  carpenter  and  has  the  carpenter  work  done 
by  his  own  employ€s.     (p,  882.) 

NEOUOEKOE  OF  INDEPENDENT  CONTSAOTOB^Liabll- 
tty  of  Owner. — ^If  a  property  owner  employs  a  careful,  skillful  and 
eompetent  builder  or  contractor  to  erect  a  building  for  him.  and 
surrenders  possession  of  the  premises  for  that  purpose,  he  is  not  liable 
for  an  injury  occurring  to  a  stranger  by  the  negligence  or  default  of 
such  contractor  or  his  immediate  employes  engaged  in  doing  the  work, 
(p.  882.) 

NEGUOENOE  OF  INDEPENDENT  OONTBAOTOB^IiaMI- 

ity  of  Owner— Dangerous  Woxk.— The  building  of  a  house  on  a  lot 
abutting  upon  a  public  street  is  not  inherently  and  necessarily  dan- 
gerous, nor  does  danger  and  hazard  necessarily  attend  its  erection, 
so  as  to  make  the  prosecution  of  the  work  unlawful,  and  the  lot 
owner  personally  liable  for  the  negligence  of  an  independent  con- 
tractor employed  to  do  the  work.     (pp.  882,  883.) 

H.  B.  PoUardy  for  the  plaintiff  in  error. 

S.  L.  Bloomberg  and  IL  S.  Bloombergs  for  the  defendant  in 
error. 
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•«*  HARRISON",  J*  It  appears  from  the  record  that  one 
John  J.  Leaker  sustained  personal  injuries  by  falling  over  a 
plank  negligently  extended  over  the  sidewalk  on  Leigh  street, 
in  the  city  of  Richmond,  by  laborers  engaged  in  building  four 
houses  for  one  Fritz  Sitterding.  Suit  was  brought  by  Leaker 
against  the  city,  and  subsequently,  by  an  amended  declaration, 
Sitterding  was  made  a  party  defendant,  the  amended  dedaia- 
tion  charging  ®^*  that  the  city  and  Sitterding  were  jointly 
liable  in  damages  to  Leaker  for  the  injuries  suffered  by  him. 
The  result  of  this  suit  was  a  judgment  in  favor  of  Sitterding 
upon  the  plea  of  the  statute  of  limitations — ^he  having  been 
brought  into  the  suit  more  than  one  year  after  the  date  of  the 
accident — ^and  a  judgment  against  the  city  for  one  thousand 
dollars.  The  city  of  Richmond  having  paid  this  judgment, 
amoimting;  principal,  interest  and  cost,  to  the  sum  of  one  thou- 
sand seventy-nine  dollars  and  twenty-four  cents,  brings  the  suit 
now  before  us,  to  recover  over  against  Fritz  Sitterding  the  som 
so  paid  by  it,  alleging  that  it  was  by  his  wrongful  and  n^ligent 
act  that  the  sidewalk  was  rendered  unsafe,  thereby  causing  the 
injury  for  which  Leaker  had  recovered  his  judgment  against  the 
city. 

The  whole  matter  of  law  and  fact  having  been  submitted  to 
the  court,  judgment  was  rendered  in  favor  of  the  defendant, 
Sitterding.  This  action  of  the  lower  court  we  are  now  atkei 
to  review. 

It  appears  from  the  evidence  that  Fritz  Sitterding,  a  general 
builder  and  contractor,  was  erecting  for  himself  four  buildings 
on  a  lot  owned  by  him  at  the  comer  of  Leigh  and  Fourth  streets, 
in  the  dty  of  Richmond,  and  that  he  did  all  of  the  carpenter 
work  by  his  employes.  It  further  appears  that  the  firm  of  Jones 
&  Oreen  were  general  contractors  and  bricklayers,  and  as  such, 
under  contract  in  writing,  undertook  to  do  and  did  all  of  the 
brickwork  on  said  houses;  that  Jones  ft  Oreen  were  competent 
contractors;  that  they  employed  and  paid  all  labor  necessaiy  for 
the  fulfiUment  of  their  contract,  and  exercised  entire  super- 
vision over  the  same,  and  over  their  employes.  It  further  ap- 
pears that  a  plank  walkway  at  the  end  of  the  mortar-bed  in 
the  driveway  of  the  street,  across  the  gutter  and  extending 
some  distance  into  or  over  the  sidewalk,  and  above  the  level 
thereof,  was  so  placed  by  the  brick  contractors  or  their  employfa 
for  the  use  of  their  laborers  in  carrying  brick  and  mortar  into 
the  buildings. 
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It  ifl  contended  on  behalf  of  plaintiff  in  error  that  the  def end^ 
ant  "^^  Sitterding,  having  had  notice  of  the  pendency  of  the 
0uit  of  '^Leaker  v.  City  of  Bichmond/'  and  opportunity  to  make 
hie  defense  in  that  suit;,  and  having  failed  to  do  80^  ia  now  es- 
topped from  showing  that  it  was  not  through  his  fault  that 
the  accident  happened. 

It  is  further  insisted  that  the  question  of  Sitterding's  ulti- 
mate liability  was  res  adjudicata  by  reason  of  the  judgment  in 
the  Leaker  case. 

Both  these  contentions  are  without  merit.  This  is  not  a  suit 
between  the  same  parties  or  their  privies  that  were  litigants 
in  the  case  of  Leaker  v.  City  of  Richmond.  So  far  as  Sitter- 
ding  is  concerned,  that  case  was  not  heard  on  its  merits^  but 
went  off  under  an  instruction  of  the  court  on  the  plea  of  the 
statute  of  limitations.  The  judgment  in  the  former  case  is  con- 
clusive only  of  the  fact  that  Leaker  was  injured  by  falling  ovet 
a  plank  walkway;  that  the  city  was  guilty  of  negligence;  and 
that  Leaker  recovered  damages  to  the  amount  of  one  thousand 
dollars,  but  upon  well-settled  principles  it  cannot  be  held  to 
he  conclusive  of  Sitterding's  negligence,  or  of  his  liability  to 
the  city.  Those  questions  were  left  open,  and  are  now  for  the 
first  time  brought  to  issue. 

The  general  rule  is  that  for  a  judgment  to  be  evidence  against 
a  party  in  another  suit  upon  a  different  cause  of  action,  it  must 
be  rendered  in  a  procee<Ung  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases  and  must 
have  been  determined  upon  its  merits.  If  the  first  action  is 
disposed  of  upon  any  ground  that  does  not  go  to  its  merits,  the 
judgment  rendered  will  not  conclude  the  party:  Fishbume  v. 
Engledove,  91  Va.  648,  22  S.  E.  354. 

In  cases  like  that  under  consideration,  it  is  well  established 
that  a  municipal  corporation  has  a  remedy  over  against  a  per- 
son who  has  so  used  the  streets  as  to  produce  the  injury,  unless 
the  corporation  concurred  in  the  wrong.  But  in  such  an  ac- 
tion to  recover  back  the  damages  the  city  has  been  compelled  to 
•**  pay  for  his  assumed  neglect,  it  is  competent  for  the  de- 
fendant to  show  that  he  was  under  no  obligation  to  keep  the 
street  in  safe  condition,  and  that  it  not  through  his  default  that 
the  accident  happended:  City  of  Chicago  v.  Robins,  2  Black 
rtr.  S.>,  418;  City  of  Boston  v.  Worthinerton,  10  Gray  (Mass.), 
496,  71  Am.  Dec.  678 ;  Catterlin  v.  City  of  Frankfort,  79  Ind. 

Am.  BL  B«p.,  VoL  09-56 
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547^  4  Am.  Bep.  627;  2  Dillon  on  Municipal  Corporatioiu^  see. 
1035. 

The  farther  contention  on  behalf  of  the  plaintiff  in  error, 
that  the  firm  of  Jones  ft  Green,  contractors  for  {he  brickvoj^ 
were  not  independent  contractors,  is  also  without  merit  Thii 
question  is  concluded  by  the  recent  decision  of  this  court  in 
Emmerson  t.  Fay,  94  Ya.  60,  26  S.  E.  386.  It  is  there  said 
that  where  a  person  is  employed  to  perform  a  certain  kind  (A 
work  which  requires  the  exercise  of  skill  and  judgment  as  a 
mechanic,  the  execution  of  which  is,  because  of  his  superior 
skill,  left  to  his  discretion,  without  restriction  upon  the  means 
to  be  employed  in  doing  tiie  work,  and  employs  his  own  labor, 
which  is  subject  alone  to  his  own  control  and  direction,  the  work 
being  executed  either  according  to  his  own  ideas,  or  in  accord- 
ance with  plans  furnished  him  by  the  person  for  whom  the 
work  is  done,  such  a  person  is  not  a  servant  under  the  control 
of  a  master,  but  an  independent  contractor;  and  hence  it  was 
held  that  one  employed  to  do  the  woodwork  on  certain  dry  kilns 
was  an  independent  contractor,  notwithstanding  the  fact  that 
his  compensation  was  measured  by  a  per  diem,  and  the  further 
circumstance  that  the  employer  was  to  furnish  the  material 

The  general  rule  is  that  where  the  owner  employs  a  carefnl, 
skillful  and  competent  builder  or  contractor  to  erect  his  buiU- 
ing,  and  surrenders  the  possession  of  the  premises  for  that  pur- 
pose, then  in  such  case  the  owner  is  not  liable  for  an  injnij 
occurring  to  a  stranger  by  the  negligence  or  default  of  the  con- 
tractor or  his  immediate  servants  or  employes  engaged  in  doing 
the  work:  Emmerson  t.  Fay,  94  Ya.  60,  26  S.  E.  886; 
»»  City  of  Moline  v.  McKinnie.  30  111.  App.  419 ;  HiUiard  f. 
Bichardson,  8  Oray  (Mass.),  849,  63  Am.  Dec.  743. 

The  contention  on  behalf  of  plaintiff  in  error  is  that  the  case 
at  bar  is  not  governed  by  the  general  rule,  But  comes  within  an 
exception  as  well  established  as  the  rule  itself.  The  exception 
reli^  upon  is  fully  recognized  by  all  the  authorities  that  ws 
have  examined;  the  doctrine  being  that  if  the  enterprise  en- 
tered upon  by  the  owner  of  the  premises  is  inherently  and  nee- 
essarily  dangerous,  or  where  danger  and  hazard  must  necessari^ 
accompany  tiie  work,  or  where  the  doing  of  the  work  will  nec- 
essarily create  a  nuisance,  then  tiie  prosecution  of  the  imk  b^ 
comes  unlawful,  and  in  such  cases  the  owner  cannot  escape 
personal  liability  by  contracting  with  another  to  do  the  work. 

It  cannot  be  successfully  maintained  tiiat  building  a  house 
on  a  lot  abutting  upon  a  street  is  inherently  and  necessarilf 
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dangerous^  or  that  danger  and  hazard  mnst  necessarily  attend 
its. erection.  It  is  a  lawful  work  and  of  necessity  engaged  in 
by  thousands  every  day,  and  if  carefully  and  properly  done  in- 
volves no  danger  to  anyone.  The  negligence  of  the  employes 
of  the  brick  contractor  in  leaving  their  plank  walkway  ex- 
tended upon  the  sidewalk  after  night  was  not  a  necessary  in- 
cident of  the  work  or  even  to  be  anticipated  by  anyone.  The 
case  of  Hilliard  v.  Bichardson,  3  Gray  (Mass.),  349,  63  Am. 
Dec.  743,  is  in  all  essential  particulars  like  the  case  at  bar,  and 
it  ia  there  held  in  an  able  opinion,  in  which  the  authorities  are 
reviewed,  that  the  owner  of  land,  who  employs  a  carpenter  to 
alter  and  repair  a  building  thereon,  and  to  furnish  all  the  ma- 
terials for  the  purpose,  is  not  liable  for  damages  resulting  to 
a  third  person  from  boards  deposited  in  the  highway  in  front 
of  the  land  by  a  teamster  in  the  employ  of  the  carpenter,  and 
intended  to  be  used  in  such  alteration  and  repair. 

In  the  case  of  City  of  Moline  v.  McKinnie,  30  111.  App.  419, 
it  is  held  that  the  employer  of  a  skillful  and  competent  person, 
under  a  contract  to  perform  a  certain  labor,  of  which  he  will 
have  exclusive  •^  control  until  completion,  cannot  be  made 
liable  for  injuries  arising  from  the  negligence  of  such  con« 
tractor  or  his  employes.  The  erection  of  buildings  adjacent 
to  a  highway,  with  the  usual  and  necessary  excavations,  and  the 
consequent  obstructions  to  the  sidewalk  and  street,  is  held  not 
to  be  witliin  the  exception  to  the  general  rule,  which  attaches 
liability  to  employers  where  the  work  in  hand  is  inherently 
dangerous,  or  will  necessarily  create  a  nuisance.  Authorities  to 
the  same  effect  might  be  multiplied,  but  it  is  not  necessary  to 
go  beyond  our  own  jurisdiction,  the  case  of  Emmerson  v.  Fay, 
94  Va,  60,  26  S.  E.  386,  being  conclusive  of  the  view  that  the 
case  at  bar  does  not  come  within  the  exception  relied  on. 

For  these  reasons  the  judgment  complained  of  must  be 
affirmed. 


A  Judgment  U  not  Res  Judicata  if  it  does  not  go  to  the  merits  of 
the  case:  Hoovpr  v.  Kincr,  43  Or.  2S1.  ante,  p.  754.  72  Pac.  880j  note 
to  Fahey  v.  Esterley  Machine  Co.,  44  Am.  St.  Bep.  565. 

Ai  to  the  Joint  Liability  of  a  City  and  the  abutting  property  owner 
for  injuries  suffered  by  a  traveler  because  of  a  defective  street,  see 
Dntton  T.  Landsdowne  Borough,  198  Pa.  St.  563,  48  Atl.  494,  82 
Am.  St.  Bep.  814,  and  cases  cited  in  the  cross-reference  note  thereto. 
And  as  to  the  conclusiveness  of  a  judgment,  which  has  been  re- 
covered against  a  city  for  an  injury  caused  by  a  defect  in  the 
highway,  in  an  action  by  the  city  against  the  author  of  the  defect. 
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Bee  Pawtucket  ▼.  Bray,  20  B.  I.  17,  37  Atl.  1,  78  Am.  St.  Bep.  837, 
and  cases  cited  in  the  cross-reference  note  thereto. 

The  NegUgenoe  of  Independent  Contractors  and  the  liability  therefor 
are  discussed  in  the  monographic  note  to  Covington  etc  Bridgt  Cou 
T.  Steinbrock,  76  Am.  St.  Bep.  382-428. 


JOHNSOIT  V.  COLLET. 

[101  Va.  414,  44  S.  E.  721.] 

GIFTS  CAUSA  MOBTIS— E88entlal8.—Attritatet  of  a  gift 

eansa  mortis  are  that  it  must  be  of  personal  property  and  made  in 
the  last  illness  of  the  donor  while  the  apprehension  of  death  is  im- 
minent, and  subject  to  the  implied  condition  that  if  he  recovers,  or 
if  the  donee  die  first,  the  gift  shall  be  void  and  possession  of  the 
property  must  be  delivered  at  the  time  of  the  gift  to  the  donee,  or 
to  some  one  for  him,  and  the  gift  must  be  accepted  by  the  donee^ 
(pp.  885,  886.) 

Oirrs  CAUSA  MOBTIS— Bevocatlon  or  Defeat.— The  title 
to  every  gift  causa  mortis  must  vest  in  the  donee  at  the  time  of  the 
gift,  but  the  donor  may  revoke  the  gift  during  his  life,  or  it  may 
be  defeated  by  operation  of  law  if  the  donor  recovers  from  the  illneei 
which  induced  the  gift  or  survives  the  donee.  If  it  is  not  revoked, 
or  defeated  by  operation  of  law,  it  becomes  absolute  at  the  donor's 
death,  but  not  until  then.     (p.  886.) 

GIFTS  CAUSA  MOBTIS— Condition. — ^A  gift  eansa  mortis, 
otherwise  valid,  is  not  vitiated  because  accompanied  by  the  words, 
"If  I  die,  or  anything  happens  to  me."     (p.  887.) 

GIFTS  CAUSA  MOBTIS— Deliyery  to  Third  Person. — ^If  one, 
In  view  of  impending  dissolution,  clearly  and  intelligently  manifests 
aa  intention  to  make  a  present  gift  of  personal  property  to  another, 
and,  in  consummation  of  his  intention  makes  such  delivery  to  a 
third  person  for  the  use  of  the  intended  donee  as  he  is  then  capable 
of  making,  considering  the  character  and  situation  of  the  property, 
the  person  to  whom  delivery  is  thus  made  will  be  presumed,  in  the 
absence  of  countervailing  circumstances,  to  take  the  property  aa  the 
trustee  of  the  intended  donee,  and  not  aa  agent  of  the  donor,  (p. 
889.) 

A.  K.  and  D.  H.  Lake,  for  the  appellant 

L.  0.  Haden  and  A.  A.  Gray,  for  the  appellees. 

***  HAERISON",  J.  The  qneetion  presented  by  this  record 
is  the  validity  of  an  alleged  gift  causa  mortis.  The  facts  are 
few,  simple,  and  nncontradicted. 

It  appears  that  Joseph  Newton  Johnson,  a  bachelor  advanced 
in  life,  lived  in  the  connty  of  Goochland  in  comfortable  drcnm* 
stances,  being  the  owner  of  valuable  real  and  personal  property. 
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The  only  persons  living  with  him  at  the  time  of  his  death  and 
for  some   time  prior   thereto    were  Lizzie  Johnson,  a  negro 
woman,  and  her  two  illc^timate  children,  one  of  whom  was 
Libby  Carter  Johnson,  a  little  girl  about  eleven  years  of  age» 
who,  by  her  next  friend  and  gnardian  ad  litem,  is  the  appel* 
lant  here.    These  persons,  Lizzie  Johnson  and  her  two  children, 
attended  to  the  domestic  affairs  of  Joseph  Newton  Johnson, 
doing  his  cooking  and  washing,  and  waiting  on  him  generally. 
It  appears  that  the  deceased  was  warmly  attached  to  the  ap* 
pellant,  saying  tiiat  ^e  thonght  as  much  of  her  as  if  she  were 
his  own  dear  child,  and  that  he  would  provide  for  her  well 
at  his  death.''    The  evidence  is  abundant  that  the  deceased  at- 
tempted to   accomplish  this    cherished   purpose.    In  August, 
1901,  he  had  prepared  by  his  friend  and  neighbor,  Oeorge  P. 
Cowherd,  the  treasurer  of  the  county,  a  will  by  which  he  made 
this  child  his  sole  legatee  and  devisee  except  to  the  extent  of  pro- 
viding **•  a  home  for  her  mother  with  her.    On  the  day  be- 
fore his  death  he  sent  for  his  friend,  Mr.  Cowherd,  and  had  him 
read  over  the  will  prepared  in  August,  1901,  which  had  not 
been  executed.    After  reading  the  paper,  Cowherd  asked  him  it* 
he  wished  any  changes  made.    He  replied  that  he  did  not,  that 
the  vnU  was  as  he  wanted  it.    He  then  ^ed  that  Marcus  Smiths 
be  called  in,  and  that  he  and  Cowherd  would  witness  the  wilL 
Cowherd  suggested  that,  as  he  had  been  named  as  executor^ 
some  one  else  had  better  act  as  witness.    Thus  the  execution  of 
the  will  was  temporarily  postponed.    As  Cowherd  was  leaving 
the  room,  the  deceased  handed  him  a  bundle  of  money,  with 
the  injunction  fliat,  if  he  died,  or  anything  happened  to  him, 
Cowherd  must  give  it  to  the  little  colored  girl,  libby  Carter 
Johnson,  and  see  that  she  got  it.    Mr.  Cowherd  then  left  the 
room  with  the  money  in  his  possession,  and  did  not  again  see 
the  deceased,  who  died  the  next  day,  without  having  perfected 
the  execution  of  tiie  will  which  had  been  prepared  in  accord- 
ance with  his  wishes. 

After  the  death  of  Johnson,  the  money  placed  in  the  hands 
of  Cowherd  for  the  appellant  was  counted  in  the  presence  of  the 
witnesses,  and  found  to  amount  to  the  sum  of  $1,768.43,  and 
then  deposited  in  bank  by  Cowherd  for  safekeeping,  nntQ  he 
should  be  advised  as  to  its  proper  disposition. 

Briefly  stated,  the  essential  attributes  of  a  gift  causa  mortis 
are:  1.  It  must  be  of  personal  property;  2.  The  gift  must  be 
made  in  the  last  illness  of  the  donor,  while  under  the  appro- 
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hension  of  death  as  imminent,  and  subject  to  the  implied  oon- 
dition  that  if  the  donor  recover  of  the  illness,  or  if  the  donee 
die  first,  the  gift  shall  be  void;  and  3.  Possession  of  the  prop- 
erty given  must  be  delivered  at  the  time  of  the  gift  to  the 
donee,  or  to  some  one  for  him,  and  the  gift  must  be  accepted 
by  the  donee. 

These  propositions  are  so  well  established  that  citation  of 
authority  is  not  necessary  in  support  of  them. 

**''  In  the  case  at  bar  the  factum  of  the  gift  is  clearly  estab- 
lished. It  is  also  indisputably  shown  that  the  gift  was  of  per- 
sonal property,  and  that  it  was  made  during  the  last  illness  of 
the  donor,  and  under  the  apprehension  of  death  as  imminent, 
the  donor  having  died  of  his  then  existing  disorder  the  follow- 
ing  day. 

It  is  contended  that  the  delivery  of  the  package  of  money  to 
Cowherd  was  not  an  absolute  surrender  of  dominion  and  oon« 
trol  over  the  property;  that  it  was  not  a  complete  transfer  of 
present  title  and  possession  to  the  donee ;  that  Uie  gift  was 
testamentary  in  character,  and  therefore  void. 

By  "testamentary*'  is  meant  that  no  title  whatever  was  to 
vest  in  the  donee  until  the  donor's  death ;  that  thus  the  gift  was 
in  the  nature  of  a  testament,  and,  not  being  executed  in 
the  mode  prescribed  by  the  statute  of  wills,  it  was  inoperative. 

The  title  to  every  gift  causa  mortis  must  vest  in  the  donee 
at  the  time  of  the  gift  It  vests,  however,  subject  to  certain 
conditions  subsequent .  The  donor  may  revoke  the  gift  during 
his  life,  or  it  will  be  defeated  by  operation  of  law  if  the  donor 
should  recover  from  the  illness  which  induced  the  gift,  or 
should  survive  the  donee.  If  it  is  not  revoked  or  defeated  by 
operation  of  law,  it  becomes  absolute  at  the  donor's  death,  but 
not  until  then  :  3  Minor's  Institutes,  606;  2  Kenfa  Com- 
mentaries, 444 ;  3  Bedfield  on  Wills,  2d  ed.,  322,  etc. ;  1  Story's 
Equity,  sec.  606;  3  Pomero/s  Equity  Jurisprudence  sea 
1146. 

Subject  to  these  conditions,  which  are  incident  to  every  gift 
causa  mortis,  and  may  arise  to  defeat  the  title  vested  in  the 
donee,  there  was  certainly  a  delivery  of  the  package  of  money 
to  George  P.  Cowherd,  who  took  complete  physical  possession 
of  it,  and  at  once  removed  it  from  the  house  of  the  donor  to  his 
own  home  for  safekeeping.  As  already  seen,  the  donor  had  the 
right  to  revoke  the  gift,  or  it  may  have  been  defeated,  in  the 
manner  indicated,  by  operation  of  law,  but  apart  from  these 
conditions,  to  which  the  gift  was  subject,  it  is  difScult  to  per- 
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eeiye  what  control  the  donor  could  have  exercised  over  cnr- 
lent  ^^^  money  in  the  hands  of  another  at  some  distance  from 
his  dying  bed.  From  the  time  of  the  delivery  until  the  death  of 
the  donor  the  money  was  in  the  exclusive  possession  and  control 
of  Cowherd,  the  donor  having  transferred  to  the  donee  a  pres* 
ent  title  to  the  inchoate,  imperfect^  and  defeasible  interest  con- 
templated by  every  gift  causa  mortis. 

It  is  insisted  that  the  language  of  the  donor^  ^if  I  die,  or 
anything  happen  to  me,**  which  accompanied  the  delivery  of 
the  money,  was  a  condition  attached  to  the  gift  that  it  was 
not  to  lake  effect  until  the  donor's  death,  and  shows  that  a 
testamentary  disposition  was  intended,  and  not  a  gift  causa 
mortis.  The  language  used  by  the  donor  is  but  the  expres- 
sion of  the  condition  attached  by  implication  of  law  to  every 
gift  causa  mortis — that  it  does  not  take  effect  absolutely  and 
irre¥ocably  except  in  case  of  the  death  of  tiie  donor.  It  is 
not  necessary  that  the  donor  should  express  the  condition,  but, 
if  he  does  so,  it  tends  to  make  plaiii  the  character  of  the  gift, 
rather  than  to  cast  doubt  upon  it.  So  far  as  we  have  had  access 
to  the  authorities,  they  are  practically  unanimous  in  holding 
that  the  language  ''if  I  die/'  when  used  by  the  donor  in  making 
the  gift,  is  but  an  inference  of  law  from  the  circumstances,  and 
does  not  impair  the  gift :  Wells  v.  Tucker,  3  Binn.  370 ;  Snell- 
grove  T.  BaUey,  8  Atk.  214;  notes  to  Ward  ▼.  Turner,  1  Lead. 
Cas.  Eq.  1222;  Thomas  v.  Lewis,  89  Va.  1,  37  Am.  St  Bep. 
848,  15  S.  E.  389. 

The  language  '^if  anything  happens  to  me"  was  but  ancfther 
mode  of  expressing  the  donor's  apprehension  of  death,  and  was 
not  intended  to  annex  some  condition  other  than  death  to  the 
gift.  Under  the  circumstances  in  which  the  words  were  em- 
ployed, they  commonly  mean  ''if  I  die,"  their  use  being  repeti- 
tion, adding  nothing  to  the  last-mentioned  expression:  Thomas 
▼.  Lewis,  89  Va.  1,  37  Am.  St.  Bep.  848, 15  S.  E.  389;  Shackel- 
ford ▼•  Brown,  89  Mo.  546,  1  S.  W.  390 ;  Orymes  v.  Hone,  49 
N.  Y.  17,  10  Am.  Bep.  313.  In  the  last-named  case  Judge 
Peckham,  in  delivering  the  opinion  of  ^^®  the  court,  referring 
to  the  words  of  the  gift,  said:  "The  declaration  of  the  donor 
that  his  wife  should  keep  the  assignment,  and  not  hand  it  over 
to  the  donee  till  after  his  death,  as  he  did  not  know  what  might 
happen,  nor  but  that  they  might  need  it,  was  simply  a  state- 
ment of  the  law  as  to  the  gift,  whether  the  declaration  was  or 
not  made.    Clearly,  he  could  not  tell  whether  he  should 
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die  or  recover  from  that  ailment    If  he  did  recoTer,  1]ie  lav 
holds  the  gift  Toid.'' 

The  case  of  Basket  t.  Hassell,  107  IT.  S.  622,  2  Sup.  Ct 
Sep.  415,  is  much  relied  on  in  support  of  the  contention 
that  the  gift  in  question  was  testamentary  in  character,  but  we 
fail  to  appreciate  its  pertinency  as  authority.  The  facts  are 
wholly  different,  and  the  case  is  clearly  distinguishable  from 
the  case  under  consideration.  Chaney  held  a  bank  certificate 
of  deposit  payable  to  his  order  or  demand.  During  his  last  ill- 
ness he  indorsed  the  certificate  as  follows:  'Tay  to  Martin 
Basket,  of  Henderson,  Kentucky;  no  one  else;  then  not  till  my 
death.  My  life  seems  to  be  uncertain.  I  may  liye  through 
this  spelL  Then  I  will  attend  to  it  myself/'  He  deliyered  the 
certificate  thus  indorsed  to  Basket,  and  afterward  died.  It  was 
held  that  this  was  not  a  yalid  gift  causa  mortis  of  the  money 
represented  by  the  certificate.  The  decision  turned  on  the  con- 
struction and  legal  effect  of  the  indorsement,  'Tay  to  Martin 
Basket;  to  no  one  else;  then  not  till  my  death.''  It  waa  held 
that  under  the  restrictiye  terms  of  this  indorsement  the  title  to 
the  property  did  not  yest  in  Basket  at  the  time  of  the  gift,  aob- 
ject  to  be  devested  by  reyocation  or  by  the  operation  of  law 
during  the  donor's  life,  but  by  tiie  express  terms  of  the  assign* 
ment  no  title  was  to  yest  until  the  death  of  the  donor.  That 
being  a  disposition  of  property  to  take  effect  only  after  the 
death  of  the  donor,  it  came  within  the  ordinary  definition  of  a 
will,  and,  not  being  executed  in  conformity  with  the  law 
regulating  testamentary  dispositions  of  property,  it  was  in- 
operatiye. 

We  will  not  prolong  this  opinion  to  reyiew  in  detail  seyeral 
^^  other  cases  relied  on  by  the  appellees.  They  haye  been 
fully  considered,  and  are  not  regarded  as  at  all  affecting  the 
soundness  of  the  conclusion  reached  in  the  case  at  bar. 

Judge  Lewis  spoke  for  this  court  in  Yancey  y.  Field,  85  Va. 
756,  8  S.  E.  721,  and  he  has  demonstrated  the  inaptncas  of 
that  case  as  authority  for  this  in  an  opinion  filed  by  him  in  the 
case  of  Thomas  y.  Lewis,  89  Va.  1,  37  Am.  Si  Bep.  848,  IS 
o.  £i.  3o9« 

It  is  further  contended  that  George  P.  Cowherd  was  merely 
the  agent  of  t}ie  donor  to  deliyer  the  package  of  money  to  the 
appellant  after  the  donor's  death;  that  the  agency  ceased  with 
the  death  of  the  donor;  and  that  Oowherd  was  left  without 
authority  to  act  or  cany  out  the  instructions  of  his  principal 
with  respect  to  the  money  placed  in  his  hands.    Deliyeiy  may 
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be  made  to  a  third  person  under  8uch  circnmstances  as  to  create 
an  agency  merely;  as  where  the  donor  retains  dominion  or  con* 
trol  oTer  the  thing  given.  If,  however,  the  delivery  is  made 
to  a  third  person  for  the  nse  of  the  donee,  or  nnder  such  cii^ 
cnmstances  as  indicate  that  the  donor  relinquishes  all  right  to 
or  control  of  the  thing  given,  and  intends  to  vest  a  present  title 
in  the  donee,  the  gift  will  be  sustained. 

Where  one,  in  view  of  impending  dissolution,  clearly  and  in* 
telligently  manifests  an  intention  to  make  a  present  gift  of 
personal  property  to  another,  and  in  consummation  of  his  inten* 
tion  makes  such  a  delivery  to  a  third  person  for  the  use  of  the 
intended  donee  as  he  is  then  capable  of  making  considering  the 
character  and  situation  of  the  property,  the  person  to  whom  de- 
livery is  thus  made  will  be  presumed,  in  the  absence  of  counter- 
vailing drcumstances,  to  take  the  property  as  the  trustee  of  the 
intended  donee,  and  not  as  the  agent  of  the  donor:  Wells  v. 
Tucker,  3  Binn.  370;  Deval  v.  Dye,  123  Ind.  321,  24  K  B.  246, 
Shackleford  v.  Brown,  89  Mo.  646,  1  S.  W.  390;  Sessions  v, 
Moseley,  4  Cush.  87;  Qrymes  v.  Hone,  49  N.  T.  17,  10  Am. 
Bep.  3i3 ;  8  Minor's  Institutes,  603 ;  1  Boper  on  Legacies,  6 ;  8 
Schouler  on  Personal  Property,  1646, 

***  In  the  case  at  bar  the  object  of  the  donor's  bounty  was  a 
child  of  tender  years.  He  was  a  man  of  intelligence  and  busi- 
ness escperience,  and  doubtless  knew  that  this  child  was  too 
young  to  be  intrusted  with  the  large  sum  of  money  he  desired 
to  give  her,  and  for  this  reason  he  turned  to  his  friend  and  ad- 
viser, in  whom  he  appears  to  have  had  great  confidence,  and 
placed  the  money  in  his  hands  as  the  surest  means  of  securing 
the  same  for  the  use  and  benefit  of  this  little  child  upon  whom 
his  last  earthly  solicitude  was  lavished.  There  being  no  coun- 
tervailing circumstances,  one  who  thus  receives  property  for 
another  must  be  held  to  be  the  trustee  of  the  intended  donee, 
and  not  the  agent,  merely,  of  the  donor. 

We  airs  not  unmindful  of  the  great  danger  of  fraud  in  this 
sort  of  gift,  and  that  courts  cannot  be  too  cautious  in  requiring 
clear  proof  of  the  transaction.  Nor  are  we  prepared  to  dispute 
the  wisdom  of  Lord  Eldon's  observation  that  ''it  would  be  quite 
sf(  well  if  this  donatio  causa  mortis  were  struck  out  of  our  law 
altogether."  So  long,  however,  as  the  law  remains  unchanged 
by  competent  authority,  imbedded  as  it  is  in  our  jurisprudence, 
and  sanctioned  by  the  experience  of  centuries,  the  courts  must 
give  it  effect  in  cases  like  this,  where  the  evidence  is  clear  and 
convincing. 
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For  these  reasons  the  decree  oomplained  of  mnrt  be  reyersed, 
and  the  cause  remanded  for  further  proceedings  to  be  had 
therein  not  in  conflict  with  the  views  expressed  in  this  opinion. 


GIFTS  0AU8A  MOBTIS.^ 

I^    DsAnltloii  and  Beviisites* 
IL    WliMi  Title  Passes. 
IZL    Dlstlngnlshftd  ttom  Other  Transactlooii 

Ik    Gifts  Inter  Vivos. 

IV.    Delivery  of  Subject  Matter. 

a.    Must  Fart  with  Fossession  and  ControL 
Ik    Actual  or  Oonstructive  Delivery  EaaentlaL 
e.    Delivery  by  Deed  or  Other  Writing. 

d.  Instances  of  Delivery. 

1.  Ctenerally. 

2,  Oonstmctive  Delivery  by  Givlnf  Key  to 

oeptacle. 
Sb    After-acquired  and  Previously  Acquired  Poisoisinii  Ve 

Good, 
f  .    Personal  Delivery  by  Donor  not  Keoessary. 
g.    To  Whom  Delivery  may  be  Biade  for  Donee, 
h.    Effect  of  Mistake  or  Partial  Delivery. 
L    Delivery  of  Bank-book  as  Passing  Money  on  Deposit. 

1.  Difl!erenee    Between    Savings    and    Oonunerdal 

Banks. 

2.  Effect  of  Bule  of  Bank. 

8.    Deposit  by  Donor  In  Donees'  Kame. 

4.  Deposit  in  Joint  Names  of  Donor  and  Donesw 

V*    Expectation  of  Death. 

a.  Must  be  Made  in  Pontemplation  Thereof. 

b.  What  is  Sufficient  to  Fulfill  BequiMment 

1.  Not  G^eneral  Impression  of  Death. 

2.  Illness. 

5.  Contemplation  of  Suidde. 

VI.    Condition  that  Donor  does  not  Becover  Annesed  to  Gift* 

Vn.    What  Property  may  be  Subject  of  Gift  Mortis  Causa. 

a.  Not  Fixed  in  Amount. 

b.  Not  Apply  to  Beal  Property. 

e.  Choses  in  Action. 

1.  Negotiable  Instruments. 

2.  Donor's  Own  Promissory  Vote  Vo  Good. 
8.    Lack  of  Indonnment. 

4.    Bonds. 

d.  Certificate  of  Stock— Life  Insurance  PoUqy. 

e.  Donor's  Check. 

f  .    Certificates  of  Deposit. 

g.    Security  Passes  with  Delivecy  of  Instrumeni 

h.    Debt  Owing  Donor  by  Donee. 

VnL    Annexing  Conditions  to  Gifts  Causa  Mortis. 
Bevocation. 
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Gift!  OAOM  mortia:  28  Am.  Deo.  e03;  61  Am.  Dee  862;  48  Am.  Rep.  60k 
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a.  Stow  It  may  be  Effected. 

b.  Bffeet  of  SulMwanent  WIU. 

a    SalMwaneiit  Acte  of  Ownexshlp  by  Donor, 

d.  Bixih  of  Child, 
a    Becoyery. 

X.    What  Law  Detennines  the  Validity  of  CMfts  Oaofa  MMIi. 
XL    Bights  of  OroditozB. 
XIL    Widows'  Dower  Bight 

niL    ETldenee. 

a.  Clear  and  Conyindng  Evidence  Beqinted* 

b.  Burden  of  Proof. 

e.  What  Witnesses  Beqnlred. 

d.  Declarations  of  Donor. 

e.  Zastters  of  Donor. 

f  .    m-treatmsnt  of  Donor  by  Hnsband. 

g.    Illness  as  Presumptive  that  Qlft  was  IffadeMdrtisOaiiaa. 

h.    Declarations  of  Donee. 

L    Dellnltion  and  Beqnisitea. 

A  gift  eavsa  mortis  is  defined  as  a  gift  of  personal  property,  made 
by  a  party  in  expectation  of  death  th'en  imminent,  and  upon  an 
essential  condition  that  the  property  shall  belong  folly  to  the  donee 
in  case  the  donor  dies  as  anticipated,  leaving  the  donee  enrvivinn^ 
him,  and  the  gift  is  not  in  the  meantime  revoked:  Boberts  v.  Draper, 
18  IlL  App.  167.  For  other  cases  defining  this  kind  of  gift,  see 
Hatcher  v.  Bnford,  60  Ark.  169,  29  8.  W.  641;  Baymond  v.  Sellick, 
10  Conn.  480;  Kilby  v.  Oodwin,  8  Del.  Ch.  61;  Taylor  v.  Harmison, 
79  m.  App.  880;  Smith  v.  Ferguson,  90  Ind.  229,  46  Am.  Bep.  216; 
Michener  v.  Dale,  88  Pa.  St  59;  Dickeshied  v.  Exchange  Bank,  28 
W.  Ya.  846;  Henschel  ▼.  ICanrer,  69  Wis.  576,  8  Am.  St.  Bep.  757,  84 
N.  W.  986« 

The  essential  requisites  to  a  valid  gift  causa  mortis  are  that  it 
must  be  made  In  contemplation  of  death,  to  take  effect  upon  the 
donor's  death  by  his  existing  disorder,  revocable  at  the  will  of  the 
donor,  of  no  avail  if  he  should  recover  from  his  illness  or  the  donee 
predecease  him,  and  a  delivery  by  the  donor  to  the  donee  or  some- 
one for  him:  Newton  v.  Snyder,  44  Ark.  42,  51  Am.  Bep.  587;  Bob- 
son  V.  Jones,  8  DeL  Gh.  51;  Daniel  v.  Smith,  64  Gal.  346,  80  Pac 
575;  Baymond  v.  SeUick,  10  Conn.  480;  Barnes  v.  People,  25  111. 
App.  186;  Calvin  v.  Free,  66  Kan.  466,  71  Pae.  828;  Hebb  v.  Hebb, 
6  Gill  (Md.),  506;  Taylor  v.  Henry,  48  Md.  550,  80  Am.  Bep.  486; 
Kenistons  v.  Sceva,  54  N.  H.  24;  Kiff  v.  Weaver,  94  N.  a  274,  55 
Am.  Bep.  601;  Priester  v.  Priester,  1  Bich.  £q.  (S.  C)  26, 18  Am.  Dec. 
191;  French  v.  Baymond,  89  Yt.  623;  Claytor  v.  Pierson  (W.  Vs.), 
46  8.  E.  935;  Grattan  v.  Appleton,  8  Story,  755,  Fed.  Cas.  No.  5707. 

No  particralar  form  of  words  is  necessary  to  give  effect  to  the 
transaction,  if  the  evidence  of  what  was  said  and  done  establishes 
the  requisites  for  its  validity:  Vendor  v.  Boach,  73  CaL  614,  15  Pac 
854;  Keniitons  v.  Sceva,  54  N.  H.  24. 
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The  assent  of  the  donee  to  the  gift  need  not  be  proved,  bnt  his 
acceptance  will  be  presumed  where  it  is  beneficial  to  him:  Forbes  t. 
Jason,  6  HL  App.  895;  Devol  ▼•  Dye,  123  Ind.  821,  24  N.  S.  246; 
Blazo  V.  Cochrane,  71  N.  H.  585,  58  Atl.  1026.  That  aeeeptanee  is 
not  neeessazy  under  the  Spanish  law,  see  Fuselier  ▼.  Masse,  4  Tau  423. 

The  same  degree  of  mental  competencj  is  required  to  make  a  gift 
causa  mortis  as  is  required  to  make  a  will:  Bass  ▼.  MeCormaek,  68 
Minn.  234,  64  N.  W.  385;  In  re  Hall's  Estate,  16  Misc.  Bsp.  174^  88 
N.  Y«  Bnpp.  1185. 

n.    Wlien  Title  Passes. 

When  the  title  to  the  property  given  passes,  presents  a  qnestioB 
upon  which  the  authorities  are  in  conflict.  The  opposing  views  are 
well  set  forth  in  Hatcher  v.  Buford,  60  Ark.  169,  29  a  W.  641,  ia 
the  following  language:  ''We  are  aware  that  there  is  conflict  and 
confusion  in  the  authorities  upon  this  point,  doubtless  growing  out 
of  the  modes  of  donatio  causa  mortis  recognized  originally  by  thft 
Boman  jurisprudence,  whence  the  doctrine  is  derived.  Under  one 
of  these,  the  subject  matter  of  the  gift  became  at  once  the  property: 
of  the  donee,  but  on  condition  that  he  should  return  it  to  the  donor 
in  the  event  of  his  recovery.  Under  another,  the  gift  was  made  upon 
condition  that  the  thing  given  should  become  the  property  of  the 
donee  only  in  the  event  of  the  donor's  death.  Under  the  former, 
delivery  was  essential;  under  the  latter,  it  was  not:  Thornton  o^ 
Gifts,  44;  Ward  ▼.  Turner,  2  Yes.  8r.  431;  Abbott  on  Descent,  Wills 
and  Administration,  169.  .  •  •  • 

"Those  anthorities  which  hold  that  the  property  in  the  thing  givsn 
passes  upon  delivery  and  during  the  life  of  the  donor,  have  obviansly 
followed  the  kind  of  donatio  causa  mortis  referred  to  supra,  ezistinf 
under  the  Boman  law  prior  to  Justinian's  deflnitioa,  which  recog- 
nized the  subject  matter  of  the  gift  as  becoming  at  once  the  prop- 
erty of  the  donee,  defeasible  upon  a  condition  subsequent,  and  under 
which  delivery  was  essentiaL  This  is  a  formidable  position,  and 
suiyported  by  high  authority:  Basket  v.  Hassell,  107  U.  8.  602,  8 
8np.  Ct.  Bep.  415;  Chase  v.  Bedding,  13  Gray,  418;  Marshall  v.  Berry, 
18  Allen,  43;  Thornton  on  Gifts,  see.  46;  Nicholas  v.  Adams  8 
Whart.  (Pa.)  17;  Daniel  v.  Smith,  64  GaL  346,  30  Am.  St.  Bep.  S75; 
Emery  v.  Clough,  63  K.  H.  652,  56  Am.  St.  Bep.  648,  4  AtL  796; 
Schouler  on  Personal  Property,  sec  187;  Dole  v.  lineoln,  81  He.  422. 
''Since  the  decision  of  Lord  Harwicke  in  Ward  v.  Turner,  2  Yes. 
St.  481^  it  has  been  the  settled  law  of  England  that  delivery  is 
essentiid  in  gifts  causa  mortis.  And  there  has  never  been  any  eon- 
troversy  upon  that  point  in  this  country.  As  delivery  is  an  essential 
element  to  complete  the  transfer  of  title  or  property  in  personalty 
(Schouler  on  Personal  Property,  sec.  87),  the  authorities  holding  ts 
the  view  that  the  title  passes,  and  becomes  vested  in  the  subject 
matter  of  a  donatio  causa  mortis  during  the  life  of  the  donor,  ars 
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dominated  hj  tbe  idea  of  delivery.  Bat,  while  delivery  is  a  pre- 
requisite to  the  transfer  of  title,  it  does  not  follow  that  there  is 
always  a  transfer  of  title  where  there  is  a  delivery,  nor  that  the 
delivery  of  the  chattel  and  the  transfer  of  the  title  are  coeval  in 
casee  where  the  title  is  transferred. 

''We  think  the  better  doctrine  upon  the  transfer  of  the  title  to 
gifts  cansa  mortis  is  that  which  accords  with  Justinian's  definition, 
aad  veeognizes  the  subject  matter  of  the  gift  as  becoming  the  prop- 
erty of  the  donee  in  the  event  of  the  donor's  death;  i.  e.,  the  donor's 
death  is  a  condition  precedent  to  the  vesting  of  the  title  to  the 
thing  given  in  the  donee.  This  seems  to  be  the  rule  hdopted  by  the 
English  courts  of 'chancery,  and  is  supported  also  by  eminent  Am« 
eriean  courts  and  text-writers:  1  Williams  on  Executions,  782;  8 
Pomeroy's  Equity  Jurisprudence,  setf.  1146;  Baker  v.  Smith,  66  N.  H. 
422,  23  AtL  82;  Merchant  v.  Merchant,  2  Bradf.  Sur.  (N.  Y.)  432; 
Gardner  v.  Parker,  8  Madd.  102;  Edwards  v.  Jones,  1  Mylne  ft  C. 
226;  Staniland  v.  WiUott,  S  Macn.  *  G.  664;  Wells  v.  Tucker,  a 
Binn.  (Fa.)  370.  This  view  is  certainly  more  consonant  with  the 
conditions  which  all  the  authorities  agree  attach  to  gifts  of  this  kind, 
vis.,  that  the  reclamation  of  the  donor,  or  his  recovery  from  existing 
illness,  or  escape  from  peril  apprehended,  or  the  death  of  the  donee 
before  that  of  the  donor,  will  each,  ipso  facto,  revoke  the  gifts 
Conser  v.  Snowden,  64  Md.  175,  39  Am.  Bep.  368;  Merchant  v.  Mer- 
chant, 2  Bradf.  Sur.  (N.  Y.),  432."  See,  also,  Buecker  v.  Carr,  60 
K  J.  Eq.  300, 47  Atl.  34;  BedeU  v<  Carll,  38  N.  Y.  681,  to  the  effect  thst 
title  does  not  pass  immediately,  and  Seybold  v.  Bank,  5  N.  Dak.  460. 
67  N.  W.  682;  Denefl  v.  Helms,  42  Or.  161,  70  Pac.  300,  holding  that 
it  does. 

There  is  the  same  conflict  apparent  as  to  the  exact  nature  of  a 
gift  causa  mortis,  whether  it  is  in  reality  a  gift  or  a  testamentary 
disposition.  In  Emery  v.  Glough,  68  N.  H.  662,  66  Amv>  Bep.  643,  4 
AtL  796,  it  was  held  in  its  essential  characteristics  to  be  a  gift, 
though  resembling  a  testamentary  disposition;  while  in  Bloomer  v. 
Bloomer,  2  Bradf.  Sur.  (N.  Y.)  839,  it  wfur  considered  in  fact  9k 
legacy,  though  in  form  a  gift.  In  accord  with  the  later  view,  see 
Bobson  V.  Jones,  8  BeL  Ch.  61;  Gano  v.  Fisk,  48  Ohio  St  462,  64 
Am.  Bep.  819,  8  N.  E.  582;  Bhodes  v.  Childs,  64  Pa.  St.  18.  So  where 
a  BUtrried  woman  cannot  so  dispose  of  her  estate  as  to  deprive  her. 
husband  of  his  distributive  share  therein,  by  means  of  a  will,  she 
cannot  do  so  by  a  gift  causa  mortis,  which  is  merely  another  form  of 
testamentary  disposition:  Baker  v.  Smith,  66  N.  H.  422,  23  AtL  82. 
Nor  can  she  make  a  good  gift  causa  mortis  without  the  assent  of  her 
husband,  where  his  acquiescence  is  required  to  a  will  made  by  her  to 
lender  it  effectual:  Jones  v.  Brown,  34  N.  H.  489.  See,  eontra,i 
MarskaU  ▼•  Beny,  95  Mass.  (18  AUen)  43. 


894  Aksbicait  State  Bepobtb^  YoIi.  99.    [YirgLnia, 

IZL    DisttngniJdied  tnm  Otber  ThuwacitinML 

9L  Legacies^— How  far  a  gift  of  this  eharaeter  reaembles  and  dif- 
fers from  a  legacy  is  stated  in  Bajmond  ▼.  Selliek,  10  Comu  480, 
where  it  is  said:  ''It  is  ambulatory,  incomplete  and  reyoeable  during 
the  donor's  life.  The  revocation  may  be  effected,  either  by  tli» 
recovery  of  the  donor  from  his  disorder,  or  by  taking  back  the  pos- 
session of  the  property.  It  can  be  made  to  the  wife  of  the  doBOi; 
On  the  other  hand,  it  differs  from  a  legaey  in  several  partienlanu 
The  claim  need  not  be  proved  in  a  court  of  probate.  The  title  of 
the  donee  becomes,  by  relation,  complete  and  absolute  from  the  tim^ 
of  the  delivery:  No  consent  or  other  act,  on  the  part  of  the  ezeentor 
or  administrator,  is  necessary  to  i>erfeet  the  title* of  the  donee.  It 
is  a  claim  against  the  executor;  a  legacy  is  a  claim  from  the  ex- 
ecutor.'' See,  also.  Dole  ▼.  Lincoln,  31  Me.  422;  6^  v.  Simpson, 
44  Tenn.  (4  Cold.)  288. 

b.  Gifts  Inter  VItob.— A  gift  causa  mortis  differs  from  a  gift 
inter  vivos  in  one  respect,  namely,  that  the  former  is  revocable^ 
while  the  latter  is  not:  Bamum  v.  Beed,  13G  HL  888,  26  N.  £.  572; 
Hagemann  v.  Hagemann,  90  HI.  App.  251;  appeal  dismissed,  188  HL. 
368,  58  N.  £.  050;  Devol  v.  Dye,  123  Ind.  321,  24  N.  £.  246;  Sessions. 
V.  Moreley,  58  Mass.  (4  Cush.)  87;  Williams  v.  Guile,  117  N.  Y.  343, 
22  N.  £.  1071;  Partridge  v.  Kearns,  32  App.  Div.  483,  53  N.  Y.  Supp^ 
154;  Deneff  v.  Helms,  42  Or.  161,  70  Pac.  390;  Sheegog  v.  Perkins,  63 
Tenn.  (4  Baxt.)  273;  Holley  v.  Adams,  16  Yt.  206,  42  Am.  Dee.  508. 
It  therefore  becomes  of  primary  importance  to  determine  in  eaek 
case  where  the  donor  has  recovered  under  which  of  these  two 
classes  the  gift  falls,  for  if  made  in  view  of  death,  the  gift  is  re> 
yoked  and  the  property  is  in  the  donor,  whereas,  if  made  inter  vivos, 
the  title  passed  absolutely,  and  is  not  affected  by  a  subsequenlf 
recovery  of  the  giver. 

Where  a  woman  was  ill,  and,  beUeving  that  she  might  die  there- 
from, surrendered  a  certificate  of  railroad  stock  which  she  held,  and 
had  a  new  one  therefor  issued  in  the  name  of  her  daughter,  which  nhm 
retained,  and  coUected  the  dividends  in  the  name  of  her  daughter, 
this  was  held  a  gift  causa  mortis,  which  she  had  a  right  to  revoke: 
Collins  V.  Collins,  11  Misc.  Bep.  28,  31  N.  Y.  Supp.  1017. 

In  an  action  to  recover  a  deposit  in  a  savings  bank,  under  an 
allegation  of  a  gift  to  the  plaintiff,  proof  is  admissible  of  a  gifll 
causa  mortis:  Walsh  v.  Bowery  Bav.  Bank,  15  Daly,  403,  7  N.  Y« 
Supp.  669,  8  N.  Y.  Supp.  844. 

Where  a  statute  provided  that  if  a  donor  and  donee  resided  together 
at  the  time  of  the  gift,  the  possession  of  the  latter  at  their  place  of 
residence  should  not  be  a  sufficient  possession  to  support  the  gift,  it 
was  held  to  apply  only  to  gifts  inter  vivos,  and  not  causa  mortisr 
Thomas  v.  Lei^is,  89  Ya.  1,  37  Am.  St.  Bep.  848,  15  a  S.  389. 
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IV*    Delivery  of  Subject  Matter. 

a.  Ifnst  Part  wltli  Possession  and  Control. — It  is  absolutely  nee- 
essary  that  there  be  a  delivery  of  the  subject  matter  of  a  gift  causa 
mortis  daring  the  donor's  lifetime,  and  in  this  respect  it  does  not 
differ  from  a  gift  inter  vivos:  Jones  v.  Deyer,  16  Ala.  221;  Bagan  ▼• 
Hill  (Ark.),  80  &  W.  150;  Daniel  t.  Smith,  64  CaL  846,  80  Pacr.  576; 
Camp's  Appeal,  36  Conn.  88,  4  Am.  Bep.  39;  MeMahon  v.  Newton 
Bay.  Bank,  67  Conn.  78,  34  Atl.  709;  Kilby  v.  Godum,  2  Del  Ch. 
61;  Powell  ▼.  Leonard,  9  Fla.  359;  Singleton  v.  Cotton,  23  Qa.  261; 
MeKenzie  ▼.  Downing,  25  6a.  669;  Smith  v.  Ferguson,  90  Ind.  229, 
46  Am.  Bep.  216;  Stokes  v.  Sprague,  110  Iowa,  89,  81  N.  W.  195;, 
Duncan  v.  Duncan,  15  Ky.  (5  Litt.)  12;  Boche  v.  George,  13  Ky.  Law 
Bep.  493;  Carleton  v.  Love  joy,  54  Me.  445;  Conser  y.  Snowden,  54 
Md.  175,  39  Am.  Bep.  368;  Bowers  v.  Hnrd,  10  Mass.  427;  Fearing  v. 
Jones,  149  Mass.  12,  14  Am.  St.  Bep.  392,  20  N.  £.  199;  Edgerton  y. 
Edgerton,  7  N.  J.  Eq.  419;  Boberts  v.  Wills,  20  N.  J.  L.  591;  Harris 
y.  Clark,  3  N.  Y.  93,  51  Am.  Decf.  352;  affirming  2  Barb.  94;  Hunting- 
ton y.  Gilmore,  14  Barb.  243;  McCraw  y.  Edwards,  41  N.  C.  (6  Ired. 
Eq.)  202;  Hamor  y.  Moore,  8  Ohio  St.  239;  Wells  y.  Tucker,  3  Binn. 
(Pa.)  366;  Miehener  y.  Dale,  23  Pa.  St.  59;  McDowell  y.  Murdoek, 
1  Nott  ft  MoC.  (a  C.)  237,  9  Anu  Deo.  684;  Trenholm  y.  Morgan, 
28  &  a  268,  5  a  E.  721;  Sims  y.  Walker,  27  Tenn.  (8  Humph.)  503; 
Chevallier  v.  Wilson,  1  Tex.  161;  Carpenter  y.  Dodge,  20  Vt.  595; 
French  y.  Baymond,  39  Yt.  623;  MiUer  y.  Jeffress,  4  Gratt.  472;  Lee 
y.  Boak,  11  Gratt.  182;  Smith  y.  Zumbro,  41  W.  Va.  623,  24  S.  £. 
653;  Wilcox  y.  Matteson,  53  Wis.  23,  40  Am.  Bep.  754,  9  N.  W. 
814;  MUler  y.  MiUer,  8  P.  Wms.  356;  Ward  y.  Turner,  2  Yes.  Sr.  43L 

Not  only  must  there  be  a  delivery,  but  the  possession  of  the  donee 
must  be  a  continued  one,  and  the  donor  have  parted  with  all  con- 
trol and  dominion  over  the  subject  matter  of  the  gift  in  favor  oi 
the  donee,  so  as  to  put  it  out  of  his  power  to  repossess  himself 
thereof,  and  no  further  act  be  required  on  his  part  to  vest  the  title 
in  the  donee:  Jones  y.  Weakley,  99  Ala.  441,  42  Am.  St.  Bep.  84,  12 
South.  420;  Daniel  v.  Smith,  75  Cal.  548,  17  Pac  683;  Knight  v. 
Tripp  (Cal.),  49  Pao.  838;  Calvin  v.  Free,  66  Kan.  466,  71  Pae. 
823;  Dole  y.  Lincoln,  31  Me.  422;  Hateh  y.  Atkinson,  56  Me.  324, 
96  Am.  Dee.  464;  Bradley  y.  Hunt,  5  Gill  ft  J.  (Md.)  64,  23  Am.  Dee. 
597;  Hitch  y.  Davis,  3  Md.  Ch.  266;  Conser  v.  Snowden,  54  Md.  175^ 
89  Am.  Bep.  868;  Grover  y.  Grover,  41  Mass.  (24  Pick.)  261,  35  Anu 
Dec.  319;  Hamilton  v.  Clark,  25  Mo.  App.  428;  Leyson  v.  Davis, 
17  Mont.  220,  42  Pac.  775;  Craig  y.  Craig,  8  Barb.  Ch.  76;  Kirk 
y.  MeCnaker,  3  Misc.  Bep.  277,  22  K.  Y.  Supp.  780;  In  re  Hemphill  Is 
Estate,  180  Pa.  St.  87,  86  AtL  406;  Hall  y.  Howard,  1  Bice  (S.  C.) 
310,  33  Am.  Dec.  115;  Treasury  Solicitor  v.  Lewis,  [1900]  2  Ch.  812, 
83  L.  T.,  N.  a,  189.  But  see  Williams  y.  Guile,  117  N.  T.  343,  2^ 
N.  B.  1071. 
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Where  the  owner  of  promieeory  notes,  beings  ill  and  in  fear  efl 
death,  indorsed  thereon  that  the  within  soms  were  to  be  paid  after 
his  death  to  his  grandchild,  to  whom  he  then  delivered  the  aotes^ 
the  grandchild  was  held,  upon  the  death  of  the  owner,  to  have 
acquired  no  title  to  the  notes  or  the  snms  payable  thereon  beeanse 
the  donor  had  power  to  control  the  fnnd  till  his  death,  prior  to  which 
the  donee  conld  not  have  collected  the  proceeds  of  the  notes:  Logon* 
flel  ▼.  fiiehter,  60  Minn.  49,  61  N.  W.  826.  See,  also,  Basket  ▼.  Has- 
sell,  107  U.  8.  602,  2  Sup.  Ct.  Bep.  416.  So  where  a  woman,  ia  s^ 
prehension  of  death,  gave  her  son  a  pocket-book  containing  monej 
and  told  him  where  he  could  find  more,  which  he  was  to  use  for  her 
iUmess  and  funeral  expenses  and  retain  the  balance,  and  he  left  the 
monej  whero  it  was  till  after  her  death,  it  was  not  a  gift  causa 
mortis,  the  son  not  having  taken  and  retained  possession:  Donbar 
V.  Dunbar,  80  Me.  152,  6  Am.  St.  Bep.  166,  18  AtL  578. 

The  delivery  must  be  such  as  to  invest  the  donee  with  title,  and 
not  be  by  way  of  bailment.  So  where  a  father  In  his  last  SUnes 
placed  in  his  son^s  possession  a  sum  of  money  to  take  eare  of,  a  few 
days  afterward  directing  his  son,  if  he  should  not  recover,  to  pay 
the  funeral  expenses  and  divida  the  residua  between  himself  and 
«ertain  others,  this  was  held  to  be  by  way  of  bailmeaty  and  not 
in  contemplation  of  a  gif  t,  and  hence  there  was  no  donatio  causa 
mortis:  McCord  v.  McCord,  77  Mo.  166,  46  Am.  Bep.  9. 

b.  Actual  or  Oonstmctivo  Delivery  Essential.— It  may  be  stated 
to  bo  the  law  that  there  must  be  an  actual  delivery  of  the  thing 
given,  if  it  is  possible,  otherwise  a  constructive  delivery,  oi^  in 
other  words,  the  delivery  must  be  according  to  the  manner  in  which 
the  particular  thing  is  susceptible  of  being  delivered:  Hart  v. 
Ketchum,  121  CaL  426,  6i  Pae.  981;  Lamson  v.  Monroe  (Me.),  5 
AtL  813;  Hitch  v.  Davis,  8  Md.  Ch.  266;  Cutting  v.  Oilman,  41  K. 
H.  147;  Miller  v.  Jeffress,  4  Gratt.  472;  Chaney  v.  Basket,  Fed.  CaSi 
No.  2505;  Ward  v.  Turner,  2  Yes.  Sr.  431. 

If  the  delivery  is  constructive,  it  must  be  more  than  mere  words 
or  ^ymbolie  aet.  It  must  be  something  which  completely  terminates 
the  donor's  custody  and  control  of  the  article  donated,  and  whieh 
places  it  wholly  under  the  donee's  power,  and  enables  him  without 
further  act  on  the  donor's  part  to  reduce  it  to  his  own  maanal 
possession:  Trenholm  ▼.  Morgan,  28  &  a  268,  6  a  S.  781. 

It  has  been  said  that  a  mere  symbolical  delivery  is  not  aoAcSent, 
it  being  necessary  that  the  donee  have  either  possession  of  the 
article  or  the  means  of  obtaining  it:  McOrath  v.  Beynolds,  116  Mass. 
166;  Van  Fleet  ▼•  MeCam,  8  K.  Y.  Snpp.  678.  But  in  Stephenson  t« 
King,  81  Ky.  425,  50  Am.  Bep.  178,  it  is  held  that  there  nrast  be 
either  an  actual,  constructive  or  symbolical  deUvery.  That  this 
^apparent  conflict  is  dne  to  sa  inaecrozaey  ia  ttao  nae  of  terms^  see 
Fowell  V.  Leonard,  9  Fla.  859. 
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To  determine  the  sufficiency  of  a  dellTery,  reference  mnet  be  had 
both  to  the  nature  of  the  property  and  to  its  locality.  80  where 
a  female  ilaTe  was  in  the  chamber  of  her  master,  who  was  in  ex- 
tremis, and  he  directed  a  deed  to  be  drawn  up;  giving  her  and  her 
children  to  a  person  present  at  the  time,  this  was  a  good  delivery 
of  them,  although  the  children  were  absent  from  the  room:  Powell 
V.  Leonard,  9  Fla.  859,  and  in  Waring  v.  Edmonds,  11  Md«  424,  a 
))3rty  in  her  last  illness  gave  to  her  sister  then  present,  a  negro  girl, 
who  was  also  present,  by  telling  the  girl:  ''There  is  your  mistress, '* 
indicating  her  sister;  "you  miist  be  a  good  girl,  and  be  ebodicnt  to 
her,"  and  this  was  considered  a  sufficient  delivery. 

In  a  recent  case,  Clayton  v.  Pierson  (W,  Va.),  46  8.  E.  985,  the 
court  quotes  from  £lam  v.  Keen,  4  Leigh,  885^  26  Am.  Dec.  822p 
where  it  is  said:  "There  are  many  things  of  which  actual  manual 
tradition  cannot  be  made,  either  from  their  nature  or  their  situa- 
tion at  the  time.  It  is  not  the  intention  of  the  law  to  take  from 
the  owner  the  power  of  giving  these;  it  merely  requires  that  he 
shall  do  what,  under  the  circumstances,  will  in  reason  be  consid* 
ored  equivalent  to  an  actual  delivery.''  80  where  a  donor  delivers 
that  which  is  the  evidence  of  his  right  to  property  in  the  possession 
of  his  agent,  and  actual  delivery  of  the  thing  itself  is  impossible 
by  reason  of  the  possession  being  in  another,  it  la  a  good  delivery! 
Stephenson  v.  King,  81  Ky.  425,  50  Am.  Bep.  178. 

A  verbal  order  by  a  creditor  to  his  debtor,  to  pay  the  debt  to  a 
third  person,  the  debtor  agreeing  and  promising  the  donee  to  pay 
him,  constitutes  a  good  delivery:  Ca;stle  v.  Persons,  117  Fed.  835, 
54  C.  G.  A.  133,  the  court  saying:  "We  understand  that  a  mere 
request  on  a  bailee,  depository,  or  debtor  to  pay  money  to  the  doneo 
is  not  a  sufficient  delivery  of  a  chose  in  action  so  as  to  validate 
a  gift  causa  mortis.  Yet  where  the  request  or  order  is  accepted 
by  the  person  upon  whom  it  is  made  during  the  lifetime  of  the 
donor  this  is  a  good  delivery.  A  check  upon  a  bank  is  in  itself, 
though  delivered  to  the  donee,  no  delivery,  but  if  accepted  by  the 
bank  during  the  lifetime  of  the  donor  the  delivery  is  good:  Basket  v. 
llassell,  107  U,  S.  602,  2  Sup.  Ct.  Bep.  415,  and  cases  cited, 

"We  see  no  difference  between  a  verbal  order  or  request  and  a 
written  order  or  request,  there  being  no  law  requiring  either  to  bo 
in  writing.    Neither  need  the  acceptance  be  in  writing." 

c  Delivery  by  Deed  or  Other  Writing. — In  Singleton  v.  Cottoii, 
23  Qa.  261,  the  court  held  that  where  actual  delivery  was  impossible, 
as  in  the  case  of  a  ship  at  sea,  it  should  be  manifested  by  writing; 
and  in  Meach  v.  Meach,  24  Vt.  591,  a  deed  of  stock  on  a  farm 
was  considered  a  good  delivery:  See,  also,  Kenistons  v.  Sceva^  54 
N.  H.  24,  and  Ellis  v.  Secor,  31  Mich.  185,  18  Am.  Bep.  178. 

Other  cases,  however,  consider  such  writing  as  of  no  avail.  In 
MeGrath  v.  Beynolds,  116  Mass.  5&5,  the  court  used  the  following 
Ajn.  St.  Rep.,  Vol.   99—571 
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language:  "As  a  gift  eansa  mortis,  it  is  not  aided  by  the  exeentioa 
of  the  written  instrument^  except  so  far  as  that  may  eontribnte  im 
greater  certainty  in  the  proofs.  Such  gifts  cannot  be  effected  hf 
formal  instruments  of  conveyance  or  assignment.  They  are  man^ 
fested  by,  and  take  their  effect  from,  delivery.  They  can  therefom 
only  be  of  such  articles  of  personal  property  as  are  capable  of  tran*- 
mission  by  delivery  alone,  so  far  at  least  as  to  confer  a  right  or  titis 
which  equity  will  protect  and  enforce.  They  require  aetnal  deliv- 
ery or  its  equivalent.  Symbolical  or  constructive  delivery  is  neft 
enough."  See,  also,  Knight  ▼•  Tripp,  121  CaL  674,  54  Pae.  267; 
Smith  ▼•  Downey,  37  N.  C.  (8  Ired  £q.)  268;  Case  v.  I>enniso]^ 
9  B.  L  88,  11  Am.  Bep.  222;  Boyston  v.  McCulley  (Tenn.  Ch.  App.)b 
59  8,  W.  726: 

That  an  imperfect  will  will  not  be  sustained  as  a  gift  causa  morti% 
see  Ttenholm  v«  Morgan,  28  &  C.  268,  5  &  E.  721. 

d.    TiwtanceH  of  Deliyery. 

!•  Ofluerally. — ^Whether  a  sufficient  delivery  has  been  made  moift 
depend  upon  the  particular  facts  and  circumstances  of  each  cascu 
Where  a  woman,  a  short  time  before  her  death,  called  for  her  nephew 
and,  being  informed  that  he  was  not  present,  told  her  husband  thai 
she  gave  her  nephew  all  of  her  property,  which  was  then  in  th» 
husband's  possession,  directing  him  to  deliver  the  same  to  the  nephew, 
which  he  promised  to  do,  this  was  a  suflcient  delivery:  Caylor 
V.  Caylor 's  Estate,  22  Ind.  App.  666,  72  Am.  St.  Bep.  831,  52  N.  EL 
465.  Where  a  sick  woman  sent  for  two  friends,  to  one  of  whosi 
she  had  intrusted  her  bank-book  for  safekeeping,  demanding  it  oa 
their  arrival,  examining  it,  and  calling  on  them  to  witness  that  it 
belonged  to  the  plaintiff  and  that  she  gave  it  to  her,  after  whiek 
she  handed  it  to  the  plaintiff,  and  then  told  her  to  let  the  witne0 
take  it  back  with  her  until  called  for  after  her  death,  this  constituted 
a  good  delivery:  Callanan  v.  Clement,  18  Misc.  Bep.  621,  42  N.  Y^ 
Supp.  514. 

Changing  securities  from  one  drawer  of  a  bureau  to  another,  bj 
direction  of  the  donor,  is  not  a  sufficient  delivery:  Bryson  v.  Brows- 
rigg,  9  Ves.  1.  Nor  is  the  placing  of  an  envelope,  containing  s^ 
curities  and  directed  to  a  friend,  upon  a  table,  by  one  about  to  kill 
himself,  a  good  delivery;  Liebe  v.  Battman,  33  Or.  241,  72  Am.  8t» 
Bep.  705,  54  Pac.  179. 

In  Ellis  V.  Secor,  81  Mich.  185,  18  Am.  Bep.  178,  a  woman  was 
found  dead  in  her  house,  with  a  slate  by  her  bedside,  on  which  she 
had  written:  ^'I  wish  Dr.  L.  S.  Ellis  to  take  possession  of  aU,  botk 
personal,  real  and  mixed.  I  am  so  sick  I  believe  I  shall  die.  Look 
in  valise, ''  and  then  signed  her  name.  In  the  valise  was  found  a 
memorandum  written  by  her  directing  Dr.  Ellis  to  take  all  of  her 
property.  This  was  held  a  good  gift  causa  mortis,  the  court  saying: 
''There  can  be  no  doubt  concerning  the  meaning  of  the  meiaorandus 
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left  bj  the  deeeasad.  It  !■  uBOonditioiial  and  uneqniyooaL  W« 
think  it  dear  that  Baehael  Hill  [the  deceaaed]  did  all  that  ihe 
could  to  ereate  a  gift  eansa  mortis,  and  fully  intended  it,  and 
that  her  written  declaration  ahonld  prevail  as  a  valid  appointment 
to  the  nses  indicated,  as  fully  as  if  there  had  been  a  manual  deliv- 
ery of  the  seeurities.'^ 

2.  Ctonstmctlve  DeUveiy  by  Oiying  Key  to  Beoeptade.— It  is  a 
common  form  of  constructive  delivery  of  property  kept  in  a  reeepta- 
ele,  such  as  a  trunk  or  bureau,  to  deliver  the  key  thereto,  with  the 
purpose  of  passing  title  to  the  goods  therein  contained;  and  such 
has  been  held  to  be  a  sui&cient  delivery:  Debinson  v.  Emmons,  158 
Mass.  692,  88  N.  B.  706;  Keepers  v*  Fidelity  etc  Co.,  56  N.  J.  L. 
808,  44  Am.  St.  Bep.  897,  28  AtL  685;  Turner  v.  Brown,  6  Hun,  881. 

It  is  insuifieient,  however,  where  the  receptable  itself  is  present 
and  capable  of  delivery,  such  not  being  the  best  delivery  possible: 
Knight  ▼•  Tripp,  121  GaL  674,  64  Pac  267;  Hatch  v.  Atkinson,  66 
Me.  824^  96  Am,  Bee.  464. 

The  taking  of  a  key  of  a  trunk  from  the  place  where  it  is  kept, 
putting  goods  into  it,  and  returning  the  key  to  its  place,  at  the 
owner's  request,  is  not  a  sui&cient  delivery,  there  being  no  change 
in  the  possession  of  the  key:  Coleman  v.  Parker,  114  Mass.  80. 

In  Keepers  v.  Fidelity  etc.  Co.,  66  N.  J.  L.  80^  44  Am.  8t.  Bep. 
897,  28  AtL  586,  it  is  held  that  the  deUvery  of  a  key  to  a  locked  box 
containing  valuable  papers  and  securities  is  not  a  sufficient  delivery 
to  constitute  a  valid  gift  causa  mortis  of  the  contents  of  the  box 
when  the  latter  is  not  in  the  presence  or  immediate  control  of  the 
donor,  but  In  another  room,  in  a  locked  closet,  the  key  to  which  a 
third  person  has,  and  does  not  pass  into  the  aetual  possession  of 
the  donee,  during  the  lifetime  of  the  donor. 

«.  After-acgnired  and  Previously  Aequlred  Possession  Ko  CkMd.^ 
The  fact  that  the  donee  has  possession  is  not  sufficient  to  establish 
a  gift  causa  mortis.  ''It  is  not  the  possession  of  the  donee,  but  the 
delivery  to  him  by  the  donor,  which  is  material  in  a  donatio  mortis 
causa;  the  delivery  stands  in  the  place  of  nuncupation,  and  must 
accompany  and  form  a  part  of  the  gift;  an  after-acquired  possession 
of  the  donee  is  nothing;  and  a  previous  and  continuing  possession, 
though  by  the  authority  of  the  donor,  is  no  better '^  Miller  v.  Jef- 
fress,  4  Qratt.  472.  To  the  same  effect,  see  Drew  v.  Hagerty,  81 
Me.  281,  10  Am.  St.  Bep.  255,  17  Atl.  63;  AUen  v.  Allen,  75  Minn. 
116,  74  Am.  St.  Bep.  442,  77  N.  W.  567;  Cutting  v.  Gilman,  41  N. 
H.  147;  Buecker  v.  Carr,  60  N.  J.  £q.  300,  47  Atl.  84;  Delmotte  v. 
Taylor,  1  Bedf.  Sur.  (N.  Y.)  417;  Podmore  v.  Dime  Sav.  Bank,  29 
Misc.  Bep.  398,  60  K.  Y.  Supp.  688;  Smith  v.  Zumber,  41  W.  Ya. 
623,  24  S.  B.  653;  and  especially  is  it  true  that  possession  does  not 
prove  delivery  where  the  claimant  has  had  an  opportunity  of  ob* 
taining  possession  wrongfully:  Kenney  v.  Public  Administrator,  2 
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Bradf.  Snr.  (K.  Y.)  319.  That  the  merely  manQa]  possession  of  a 
deeeaaed  husband 'a  property  by  his  widow,  at  his  residanea  whsM 
he  died,  is  not  prima  faeie  eyidenea  of  change  of  title  ta  her,  aaa 
Gonklin  ▼.  Ck)nklin,  20  Hun,  278. 

The  reasons  for  being  so  strict  in  requiring  daUvery  are  aaeel* 
lently  presented  in  the  opinion  of  Judge  Walton,  in  Draw  ▼•  Hagarty, 
81  Me.  281,  10  Am.  Bt  Bep.  258,  17  AtiL  63,  in  the  foUaviag  lan- 
guage: ''If  the  aot  of  delivery  was  for  no  other  purpose  than  to 
inyest  the  donee  with  possession,  no  reason  is  perceived  why  it  might 
aot  be  dispensed  with,  when  the  donee  already  had  possession.  But 
such  is  not  its  only  purpose.  It  is  essential  in  order  to  di^HngniA 
a  gift  causa  mortis  from  a  legacy.  Without  an  act  of  delivery,  an 
oral  disposition  of  property,  in  contemplation  of  death,  could  be  su^ 
tained  only  as  a  nuncupative  will,  and  in  the  manner  and  with  the 
limitations  provided  for  such  wills.  Delivery  is  also  important  aa 
evidencfo  of  deliberation  and  intent.  It  is  a  test  of  sincerity  and 
distinguishes  idle  talk  from  serious  purposes.  And  it  makes  fraud 
and  perjury  more  dificult.  Mere  words  are  easily  misrepresented. 
Even  the  change  of  an  emphasis  may  make  them  convey  a  meaning 
different  from  what  the  speaker  intended.  Not  so  of  an  aet  of  da> 
livery." 

It  has  been  held  in  England  that  a  delivery,  antecedent  to  the 
gift  itself,  is  valid:  Cain  v.  Moon  (1896),  2  Q.  B.  288;  In  re  Weston 
[1902]    1  Gh.  680,  86  L.  T.  551. 

f.  Personal  DeliTory  by  Dooor  not  Necessary.— It  is  stated  aa  a 
general  rule  that  delivery  must  be  made  by  the  donor,  and  not  by 
his  executor  er  administrator  to  constitute  a  good  gift  mortis  causa: 
Huntington  ▼•  Oilmore,  14  Barb.  243.  This  does  not  mean  that  it  Is 
•essential  that  the  donor  personally  must  make  the  delivery.  8o  a. 
note,  the  title  and  possession  of  which  were  held  by  a  trustee,  was 
held  to  have  passed  as  a  gift  causa  mortis  to  the  donee  from  her  hus- 
cband,  the  beneficiary  of  the  note,  although  there  was  no  actual  de- 
livery by  the  donor's  own  hands,  but  he  expressed  a  wish  that  aha 
have,  and  the  trustee  soon  afterward  assigned  and  delivered  to  her 
the  note,  saying  the  donor  had  given  it  to  her:  Southerland  ▼• 
8outherland,  68  Ky.  (5  Bush)  591. 

It  is  immaterial,  if  the  possession  pass  from  the  donor  to  tha 
donee  in  his  presence  and  with  his  cionsent,  whether  it  be  delivered 
by  his  hand  or  only  by  his  direction:  McDowell  t.  Murdoch,  1  Kott 
*  McC.  (8.  C.)   237,  9  Am.  Dec.  684. 

g.  To  Whom  Dellyery  may  be  BCade  for  Donea.— Delivery  need 
not  be  to  the  donee  in  person,  but  the  requirement  is  satisfied  if  it 
be  to  some  one  for  him:  Newton  v.  Snyder,  44  Ark.  42,  61  Am.  Bep. 
587;  Daniel  v.  Smith,  64  Cal.  346y  30  Pac.  575;  Sorrells  ▼•  Collins 
(Ga.),  36  &  E.  74;  Woodbum  v.  Woodbum,  123  HL  608,  14  N.  E. 
86,  16  N.  8.  209;  Devol  ▼.  Dye,  123  Ind.  321,  24  N.  E.  846;  Kemper 
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▼.  Kemper,  62  Ky.  (1  Duvall)  401,  26  Am.  Dee.  686;  Bornemaa  t. 
Sidlinger,  15  Me.  429,  33  Am.  Dee.  626;  Dole  v.  Lincoln,  81  Me. 
422;  Rockwood  v.  Wiggin,  82  Mass.  (16  Gray)  402;  Trorlicht  ▼. 
Weizenecker,  1  Mo.  App.  482;  Blazo  v.  Cochrane,  71  N.  H.  585,  53 
AtL  1026;  Wella  v.  Tucker,  3  Binn.  (Pa.)  366;  and  it  makes  no  dif- 
ference that  the  donor  dies  before  the  intermediary  hands  over  the 
property  to  the  donee:  In  re  Hall's  Estate,  16  Misc.  Rep.  174,  38 
N.  Y.  Snpp.  1135.  But  see  Dickeshied  ▼.  Exchange  Bank,  28  W.  Va. 
340.  A  trust  may  thus  be  created  by  gift  causa  mortis,  but  where 
neither  the  persons  who  are  to  take  nor  their  proportions  are  clearly 
designated,  the  trust  fails,  and  the  donee  cannot  take  for  his  own 
benefit:  Sheedy  ▼.  Boach,  124  Mass.  472,  26  Am.  Bep.  680. 

The  person  to  whom  the  property  is  intrusted  for  the  benefit  of 
the  donee  must  not  be  under  the  control  of  the  donor,  for  he  will  be  re- 
garded as  the  latter 's  agent,  and  a  delivery  by  him  after  the  death 
of  the  donor  will  be  of  no  avail:  Hart  v.  Ketchum,  121  Cal.  426,  53 
Pac.  931;  Barnes  v.  People,  25  HI.  App.  136;  Duryea  v.  Harvey,  183 
Mass.  429,  67  N.  £.  351;  Tomlinson  v.  Ellison,  104  Mo.  105,  16  S.  W. 
201;  Dunn  y.  German- American  Bank,  109  Mo.  90,  18  S.  W.  1139; 
Appeal  of  Fross,  105  Pa.  St.  258.  See,  also,  Peck  v.  Bees,  7  Utah, 
467,  27  Pacr.  681,  a  case  involving  the  delivery  of  a  deed  to  realty. 
So  where  property  was  delivered  to  an  agent  with  directions  to 
deliver  it  to  the  donee  after  the  death  of  the  donor,  and  if  he  should 
recover  to  return  it  to  the  latter,  it  is  insufficient:  Walter  ▼•  Ford, 
74  Mo.  195,  41  Am.  Kep.  312;  Bieber  v.  Boeckmann,  70  Mo.  App.  503. 

h.  Effect  of  Mistake  or  Partial  Delivery.— Where  a  donor,  sick 
unto  death,  expressed  a  desire  to  reward  an  old  family  servant  by 
a  gift  of  five  hundred  dollars,  and  the  next  morning,  in  order  to 
eomplete  his  gift,  certificates  of  bank  stock,  of  an  aggregate  value 
of  fonr  thousand  five  hundred  dollars,  were  procured  and  by  him  in- 
dorsed to  the  servant,  it  was  held  that  the  latter  couid  take  five  hun- 
dred dollars  only,  the  donor  intending  to  give  no  more  than  that  sum : 
Crippen  ▼.  Adams    (Mich.),   92   N.   W.   496. 

Where  there  is  an  intention  to  deliver  eertain  property  by  way  of 
gift  causa  mortis  as  a  whole,  it  is  not  sufficient  that  a  smaller  por- 
tion thereof  be  delivered  and  the  whole  gift  must  fail:  McGrath  ▼• 
Beynolds,  116  Mass.  566. 

Where  a  donor,  a  few  hours  before  death,  desiring  to  give  money 
to  eertain  parties,  gave  her  check  to  the  defendant,  and  assigned  to 
him  two  bank  accounts,  at  the  same  time  giving  him  directions  as 
to  the  disposition  of  the  greater  part  of  the  money,  but  not  men* 
tioning  the  balance,  and  the  defendant  reduced  the  money  into  pos* 
session  during  the  donor's  lifetime,  and  made  the  payments  directed 
by  her  after  her  death,  it  was  held  that  the  gift  was  complete,  as 
to  the  specific  persons  named,  but  as  to  the  residue  there  was  no 
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gift,  and  the  administrator  was  entitled  to  recover  it:  Beals  y.  Crow- 
ley, 59  CaL  66ff. 

L    DeUvery  of  Bank-book  as  FaMlng  BConoy  on  IkipatltL 

1.  Differwioe  Between  SaviiigB  and  Oommereial  Banks. — ^How  far 
the  deliverf  of  a  bank-book  will  operate  to  pass  title  to  the  money 
deposited  in  a  bank,  by  way  of  gift  cansa  mortis,  presents  an  in- 
teresting and  important  question,  in  view  of  the  facrt  that  large 
sums  of  money  are  seldom  kept  close  at  hand,  but  are  usually  de- 
posited in  banking  institutions. 

A  distinction  is  made  in  this  connection  between  the  delivery  of  n 
pass-book  of  a  savings  bank  and  that  of  an  ordinary  bank,  a  deliv^ 
ery  of  the  former  being  sufficient  to  pass  title  to  the  money  in  the 
bank,  but  not  a  delivery  of  the  latter.  "A  pass-book,''  said  the 
court  in  Jones  ▼•  Weakley,  99  Ala.  441,  42  Am.  St.  Bep.  84,  12  South. 
420,  "issued  by  a  savings  bank,  it  is  held,  rests  on  a  peculiar  foot* 
ing.  Sueh  book  is  the  record  of  the  customer's  account,  and  it* 
production  authorisses  control  of  the  deposit.  Like  the  key  of  a 
locked  box,  its  delivery  is  treated  as  a  delivery  of  all  it  contains. 
It  follows  that  the  delivery  in  this  case,  a^scompanied  by  the  deeUred 
intention  to  give,  if  the  deposit  had  been  in  a  savings  bank,  would 
have  been  a  valid  gift  causa  mortis  of  the  money  on  deposit,  of 
which  it  was  the  evidence:  8  Am.  &  Eng.  Ency.  of  Law,  1824,  1825; 
Pierce  v.  Boston  Five  Cents  Sav.  Bank,  129  Mass.  425,  37  Am.  Bep. 
371;  Curtis  ▼•  Portland  Sav.  Bank,  77  Me.  151,  52  Am.  Bep.  750; 
Hill  V.  Stevenson,  63  Me.  864,  18  Am.  Bep.  231;  Camp's  Appeal,  86 
Conn.  88,  4  Am.  Bep.  39. 

''Not  so,  however,  with  the  present  book.  The  First  National 
Bank,  as  we  have  seen,  was  a  bank  of  issue,  discount  and  deposit. 
The  money  could  be  withdrawn  from  the  bank,  not  by  the  produe- 
tion  of  the  pass-book,  but  on  the  check  of  the  depositor.  It  was 
not  the  best  delivery  available  under  the  circumstances.  It  did  not 
give  dominion  and  control  of  the  money,  the  thing  claimed  to  have 
been  given;  for  the  money  was  as  subject  to  check  without  the  pro- 
duction of  the  book  as  with  it:  Thomas  v.  Lewis,  89  Ya.  1,  37  Am. 
St.  Bep.  848,  15  S.  E.  889;  Dole  v.  Lineohi,  81  Me.  422;  HiUebrant 
V.  Brewer,  6  Tex.  45,  55  Am.  Dec  757;  Noble  v.  Smith,  2  Johns. 
52;  Jones  v.  Brown,  34  N.  H.  445;  Beak  v.  Beak,  L.  B.  13  £q.  489.'' 

There  have  been  decisions,  however,  holding  a  delivery  of  a  pass- 
book of  a  savings  bank  not  suificient  to  constitute  a  good  delivery 
of  the  fund:  Ashbrook  v.  Byon,  65  Ky.  (2  Cash.)  228,  92  Am.  Dec 
481;  Appeal  of  Walsh,  128  Pa.  St.  177,  9  Am.  St  Bep.  83,  15  AtL 
470;  McGonnell  v.  Murray,  8  I.  B.  Eq.  460.  In  Stephenson  t.  King, 
81  Ey.  425,  50  Am.  Bep.  172,  speaking  of  the  former  case,  the  eoort 
stated  that  if  the  pass-book  was  equivalent  to  a  certificate  of  de> 
posit,  no  reason  was  seen  why  it  should  not  have  been  a  eomplete 
gift 
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In  Appeal  cf  Walsh,  122  Pa.  St.  177,  9  Am.  St.  Rep.  83,  15  AtL 
^0,  a  depositor  in  a  savings  bank  handed  her  bank-book,  during 
hei  last  illness,  to  a  person,  saying  that  the  money  there  was  for 
ier  sister,  but  if  the  donor  did  not  die,  she  wished  it  back.  The 
eourt  held  this  not  a  sufficient  delivery,  saying:  "Our  question  is, 
whether  this  passed  the  title  to  the  fund  in  the  hands  of  the  bank  at 
■  donatio  mortis  causa.  This  depends,  to  some  extent,  upon  the  char- 
ict.r  of  a  depositor's  bank-book. 

''Where  a  deposit  is  made  in  bank,  the  depositor  is  credited  upon 
the  looks  of  the  bank  with  the  amount  deposited,  and  a  duplicdte 
entry  of  credit  is  made  upon  the  bank-book  in  hi<i  hands.  He  thus 
^as  at  all  times  a  statement  of  his  credits  in  his  account  with  the 
*'ank.  His  debits  he  may  keep  in  any  convenient  manner,  or,  if  the 
rules  of  the  bank  require  it,  he  may  present  his  book  with  each 
check,  that  the  debits  may  be  entered  by  the  officers  of  the  bank. 
The  book  is,  at  most,  a  statement  of  sn  account,  showing  how  much 
kw  been  deposited  by  the  customer  to  be  held  by  the  bank  upon 
the  terms  which  the  law  or  the  agreement  between  the  parties  hai 
provided.  When  withdrawn,  it  is  by  means  of  checks,  orders,  or 
SBch  other  form  of  voucher  as  the  terms  of  the  deposit  or  the 
usages  of  the  institution  may  provide  for.  The  mere  possession  of 
the  book  by  the  bank  would  afford  no  evidence  of  the  payment  of 
the  money  to  the  depositor.  An  assignment  of  such  a  book,  like  aa 
assignment  of  a  book  of  original  entries,  will  operate  to  transfer  the 
entire  balance  remaining  due  upon  the  account;  but  a  delivery  of 
It  will  no  more  transfer  the  fund  than  will  a  delivery  of  a  book  of 
erlginal  entries  transfer  the  balances  due  upon  the  several  accounts 
contained   therein. ' ' 

The  weight  of  authority  is,  however,  in  accordance  with  the  law 
as  stated  above  in  Jones  v.  Weakley,  99  Ala.  441,  42  Am.  St.  Bep, 
S4,  12  South.  420,  namely,  that  the  delivery  of  a  savings  bank 
pcss  took  is  a  good  delivery  of  the  funds  deposited.  In  addition 
to  the  authorities  there  cited,  see  Whalen  v.  MilhoUand,  SO  Md.  199, 
4C  Atl.  45;  Ridden  v.  Thrall,  125  N.  Y.  572,  21  Am.  St.  Eep.  758, 
26  N.  E.  627;  Loucks  v.  Johnson,  70  Hun,  565,  24  N.  Y.  Supp.  267; 
Tillinghast  v.  Wheaton,  8  B.  I.  536,  94  Am.  Dec.  120,  6  Am.  Bep. 
Iill.  bee,  also,  Cosgriff  v.  Hudson  City  Sav.  Inst.,  24  Misc.  Bep. 
4,  52  N.  Y.  Supp.  189. 

8.  Effect  of  Bule  of  Bank. — It  makes  no  difference  that  a  by-law 
ef  the  bank,  printed  in  the  bank-book,  required  an  order  or  power 
ef  attorney  to  authorize  anyone,  other  than  the  depositor,  to  draw 
eut  the  deposits:  Ridden  v.  Thrall,  125  N.  Y.  572,  21  Am.  St.  Bep. 
758,  26  N.  E.  627.  It  is  there  said:  "But  the  depositor  can  draw 
the  money  without  making  an  order  simply  by  the  presentation  of 
the  .deposit-book,  and  so  can  any  owner  of  the  book.  Suppose  the 
plaintiff  had  purchased  the  book,  and  had  thus  become  the  absolute 
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owner  tliereof ;  be  could  liaye  drawn  the  money  aa  owner  oa  preten- 
tation  of  the  book,  and  the  bank  eonld  not  have  required  as  a  ei»- 
dition  of  payment  that  he  should  procure  a  power  of  attorney  or  aa 
•rder  from  one  haying  no  interest,  legal  or  equitable,  in  the  deposit. 
The  owner  in  such  a  case  should  produce  satisfactory  eyidenee  of 
his  ownership  of  the  book,  and  if  the  bank  refused  to  pay  he  wonU 
be  obliged  to  establish  such  ownership  by  any  competent  evidence, 
and  nothing  more;  and  his  rights  aa  purchaser  would  be  no  greater 
than  his  rights  as  donee.  He  has  the  same  right  to  enforce  a  pay- 
ment that  he  would  have  had  if  he  had  been  the  donee  of  any  non- 
aegotiable  chose  in  action,  or  a  certificate  of  deposit,  or  unindorsed 
note.  He  could  establish  his  right  to  payment  in  snCh  a  case  by 
any  proof  showing  that  he  was  the  absolute  legal  or  equitable  owner." 
That  a  gift  causa  mortis  of  money  deposited  in  a  savings  bank 
may  be  proved  by  a  delivery  of  the  bank-book,  accompanied  by  an 
assignment  to  the  donee,  see  Sheedy  ▼.  Beach,  124  Mass.  472,  26  Am. 
Bep.  680. 

8.  Deposit  by  Donor  In  Donee*8  Name. — ^In  some  instances,  the 
money  has  been  deposited  by  the  donor  in  the  name  of  the  donee. 
Where  this  was  done,  and  the  donor  left  the  box  containing  the 
bank-book  with  a  friend,  with  express  injunction  to  give  it  to  the 
donee  and  no  one  else,  in  case  of  his  death,  this  was  held  a  valid 
gift,  though  he  retained  the  key  to  the  box:  Vandermark  v.  Yander* 
mark,  55  How.  Pr.  408. 

In  Hogan  v.  Sullivan,  114  Iowa,  456,  87  K  W.  447,  C,  about  two 
years  before  his  death,  took  the  defendant  to  a  bank,  deposited  a 
sum  of  money,  and  had  the  certificate  made  payable  to  the  defendant. 
Two  weeks  before  his  death,  C,  then  suffering  with  the  malady  ftom 
which  he  died,  gave  directions  to  defendant  with  regard  to  dispos- 
ing  of  the  money  among  certain  beneficiaries.  The  court  held  that 
there  was  a  sufficient  delivery  to  make  a  valid  gift  causa  mortis 
in  favor  of  the  beneficiaries,  saying:  "It  is  true  that,  when  the 
money  in  question  was  first  deposited  payable  to  defendant,  there 
was  no  designation  of  beneficiaries,  but  the  subsequent  designation, 
with  the  assent  of  defendant,  of  the  persons  to  whom  the  money 
was  to  be  paid,  was  just  as  effectual  as  though  the  money  had  been 
then  for  the  first  time  placed  in  the  possession  and  control  of  de* 
fendant  without  the  reservation  on  the  part  of  C.  of  any  further 

power  of  disposition It  was  not  essential  to  the  validity  of  the 

gift  that  the  money  be  returned  by  defendant  to  0.,  and  then  rede* 
livered  by  C.  to  the  defendant,  with  directions  for  its  disposition." 

4.  Deposit  in  Joint  Names  of  Donor  and  Donee. — Where  money 
is  deposited  in  a  savings  bank  jointly  in  the  names  of  the  donor 
and  donee,  payable  to  the  survivor,  a  delivery  of  the  pass-book  is  a 
good  delivery  of  the  fund:  Dennin  v.  Hilton  (K.  J.  £q.),  60  AtL  600. 
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But  if  the  donor  retain  the  pass-book,  the  gift  fails  for  want  of  de- 
liTeiy:  Whalen  ▼.  Milholland,  80  Kd.  199,  43  Atl.  45.  See,  also,  Tay- 
lor y.  Henry,  48  Md.  650,  30  Am.  Bep.  486.  In  the  former  case, 
where  the  money  was  payable  to  the  order  of  either  and  survivor, 
it  is  said:  "Much  stress  was  laid  on  the  words  'joint  owners,' 
whieh  were  subsequently  stamped  on  the  pass-book.  Of  themselves, 
these  two  words,  as  we  said  in  Gorman  v.  Gorman,  87  Md.  838,  89 
AtL  1038,  are  not  sufficient  in  a  deposit  made  in  a  savings  bank, 
to  transfer  title  to  the  fund — that  is,  they  are  not  sufficient  to 
convert  the  fund  from  being  the  property  of  the  person  to  whom 
it  belongs  into  the  property  of  the  original  owner  and  another 
individuaL  Whatever  their  technical  import  may  be  when  employea 
in  other  instruments,  they  cannot  operate  to  vest  an  ownership  to 
the  extent  of  one-half  of  the  fund  in  some  one  else,  when,  under 
tho  terms  and  according  to  the  legal  effect  of  the  very  paper  in  which 
they  are  used,  tho  depositor  retains  such  a  dominion  over  the  fund 
deposited  that  he  may  at  any  moment  withdraw  the  whole  of  it. 
If  these  two  worde  do  not  restriet  the  authority  of  the  depositor 
to  draw  the  money,  they  do  not  limit  or  curtail  his  control  over  it$ 
and  if  his  control  over  it  is  not  limited  or  curtailed,  there  is  ob- 
viously left  to  him  a  locus  penitentiae,  and  there  is,  consequently, 
no  perfected  donation.  That  the  words  'joint  owners'  do  not,  and 
were  not  intended  to  restrain  the  depositor  from  forthwith  draw- 
ing out  of  bank  the  whole  fund  deposited,  is  apparent;  because, 
in  spite  of  their  use,  the  other  words  of  the  entry  expressly  declare 
that  the  fund  shall  be  payable  to  either  of  the  parties  named,  and 
therefore^  to  the  one  to  whom  it  originally  belonged  and  who  caused 
the  entry  to  be  made  in  that  particular  form.  Always  bearing  in 
mind  that  the  fund  belonged  to  only  one  of  the  parties  named  as 
joint  owners,  and  that  you  are  searching  for  evidence  tending  to 
show  ft  gift  of  that  fund,  or  of  a  part  of  it,  to  a  person  who  con- 
fessedly in  the  first  instance  owned  none  of  it,  the  control  retained 
over  the  whole  of  it  by  the  original  owner  under  the  very  terms 
of  the  deposit  whieh  he  makes,  is  of  great  significance  in  repelling 
any  inference  that  he  intended  to  part  with  his  ownership  in  any 
way  whatever.  Particularly  is  this  so  when  the  original  owner  re- 
tain* possession  of  the  pass-book  and  when  the  deposit  is  made  in 
a  savings  bank,  by  the  rules  of  which  the  book  must  be  produced 
before  the  deposit  can  be  withdrawn." 

y.    Eipeotatloii  of  Doafb. 

9L  Kiift  bo  BUde  In  O»iitemplatloii  Thereof .^It  is  absolutely  eo» 
Mntial  to  the  existence  of  a  gift  causa  mortis  that  it  be  made  in 
ixpectation  or  contemplation  of  the  near  approach  of  the  death  of 
the  donor  at  the  time  of  the  gift,  and  death  must  ensue:  Zeller  v. 
Jordan,  105  Gal.  143,  38  Pac?.  640;  Brunsott  v.  Henry,  140  Ind.  455| 
M  9 .  X.  256;  Sogers  v.  Bichards,  67  Kan.  706,  74  Pae.  265;  Knott 
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▼.  Hogan,  61  Ky.  (4  Met.)  99;  Dole  y.  Lincoln,  31  Me.  422;  Pareher 
▼•  Saeo  etc.  Sav.  Inst.,  78  Me.  470,  7  AtL  200;  Keyl  t.  WeBterhaiifly 
42  Mo.  App.  49;  Crue  v.  CaldweU,  52  N.  J.  L.  215,  19  AtL  188; 
Snyder  v.  Harris,  61  N.  J.  Eq.  480,  48  AtL  329;  Kirk  v.  McGusker, 
3  Misc.  Rep.  277,  22  N.  Y.  Supp.  780;  Dimon  v.  Keery,  81  Misc.  Bepb 
231,  64  N.  Y.  Snpp.  1091;  affirmed,  66  N.  Y.  8npp.  817;  Bhodea  t. 
Chiids,  64  Pa.  St.  18;  Thompson  v.  Thompson,  12  Tex.  327. 

b.    What  is  Sufficient  to  FoUUl  Seqnirement. 

1.  Not  General  Impression  of  DeatlL — ^A  vague  and  general  im- 
pression that  death  may  occur  is  not  sufficient,  but  it  must  arise 
from  an  impending  peril  or  sickness:  Bheegog  y.  Perkins,  63  Tenn. 
(4  Bazt.)  273;  Smith  ▼•  Kittridge,  21  Vt.  238.  So  the  fact  that  the 
donor  is  old  and  will  soon  die,  in  the  natural  course  of  events,  will 
not  fulfill  the  requirements:  Taylor  v.  Harmison,  79  ID.  App.  S80; 
nor  will  the  fact  that  he  has  entered  the  army  and  is  going  to  war 
be  considered  as  in  extremis  so  as  to  validate  such  a  gift:  Smith  t. 
Dorsey,  38  Ind.  451,  10  Am.  Bep.  118;  Dezheimer  v.  Gautier,  28  N. 
Y.  Super.  Ct.  (5  Bob.)  216,  34  How.  Pr.  472;  Irish  v.  Nutting,  47 
Barb.  370;  Sheldon  v.  Button,  5  Hun,  110;  Qourley  v.  Linsenbigler, 
51  Pa.  St.  345.  See,  however,  Gass  v.  Simpson,  44  Tenn.  (4  Cold.) 
288. 

&  Dlness. — ^The  moving  cause  for  gifts  made  in  view  of  deatk 
18  usually  illness.  It  is  difficult,  in  this  connection,  to  determine 
from  the  authorities  whether  death  must  be  apprehended  as  pres- 
ently imminent,  or  whether  it  is  sufficient  if  it  be  contemplated 
as  the  probable  result  of  the  sickness,  which  may  not  occur  for  a 
long  period  of  time,  as  in  the  case  of  chronic  diseases:  Bobson  t* 
Jones,  3  Del.  Ch.  51,  in  which  case  the  court  favored  a  narrower  eon- 
etruction. 

The  New  York  courts  have  adopted  a  more  liberal  eonstmetloi^ 
and  they  hold  that  it  is  not  necessary  that  the  donor  should  have 
been  in  extremis,  but  only  that  his  death,  when  it  occurs,  should 
be  from  the  disorder  which  afflicted  him:  Grymes  v.  Hone,  40  N.  Y« 
17,  10  Am.  Bep.  313;  Williams  v.  GuUe,  117  N.  Y.  843,  22  N.  B. 
1071,  the  court  saying:  ''The  rule  of  law  in  such  cases  of  gifts 
made  in  prospect  of  death,  demands  for  their  validity  that  the  proof 
shall  show  the  existence  of  a  bodily  disorder,  or  of  an  illness,  which 
imperils  the  donor's  life  and  whicb  eventually  terminates  it.  But 
that  he  should  be  confined  to  his  bed,  or  his  room,  or  that  he  should 
die  within  a  certain  limited  time,  are  not  essential  circumstances  to 
snpport  such  a  gift.  It  is  a  matter  within  the  experience  and  com- 
mon knowledge  of  all,  and  one  requiring  no  evidence  to  show,  that 
paralysis  is  a  symptom  of  a  disease  which  does  terminate  human 
life.  Its  strokes  are  known  to  cause  to  the  victim  a  loss  of  bodily 
functions,  or  senses,  and  point  to  the  existence  of  some  grave  ailment 
•f  the  bodily  systenu    It  is  quite  a  matter  of  eommon  snppositioB 
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or  belief  that  the  third  stroke  ie  followed  by  death.  I  think  we 
are  bound  to  presnme  that,  when  death  has  occrarred  from  diaeaae, 
indicated  by  paralysiB,  a  transaction,  aach  as  we  have  here,  and 
which  took  place  after  the  individual  had  been  admonished  by  two 
paralytic  strokes,  was  conducted  with  a  view  to  death.'' 

It  is  not  essential  that  the  donor  die  from  the  very  disease  ap- 
prehended, but  it  if  sufficient  if  he  die  from  some  other  disease 
existing  at  the  same  time:  Blazo  v.  Cochrane,  71  N.  H.  585,  53  AtL 
1026;  Langworthy  v.  Crissy,  10  Misc.  Bep.  450,  31  N.  Y.  Supp.  85; 
and  death  from  a  surgical  operation  made  necessary  by  a  present 
disease  is  death  from  the  disease:  Bidden  ▼•  Thrall,  125  N.  Y.  572| 
21  Am.  St.  Bep.  758,  26  N.  E.  627. 

Death  must  bo  from  the  very  disorder  from  which  he  is  then 
suffering,  and  there  should  be  no  intervening  recovery:  Gonser  v. 
finowden,  54  Hd.  175,  89  Am.  Bep.  368.  6o  where  a  g^'was  made 
while  the  donor  was  in  expectation  of  immediate  death  from  eon- 
sumption,  but  he  afterward  recovered,  but  finally  died  from  the  same 
diiease,  this  was  not  sufficient  to  support  s  gift  as  one  causa  mortis: 
Weston  T.  Hight,  17  Me.  287,  35  Am.  Dee.  250. 

It  has  been  held  that  while  a  delivery  of  personal  property  by 
the  owner  to  another  for  a  third  person,  with  the  intention  of  mak- 
ing a  gift  causa  mortis,  was  not  sufficient  if  the  donor  was  not  in 
his  last  illness,  still,  if  while  in  his  last  illness,  he  reaffirmed  the 
gift,  and  requested  the  person  receiving  the  property  to  retain  pos- 
session and  deliver  it  after  the  donor's  death,  this  would  be  equiva- 
lo&t  to  a  new  delivery,  taking  effect  from  the  time  such  request  was 
madet  Sorrells  v.  Collins  (Ga.),  36  S.  E.  74. 

a.  OontemplatiQii  of  Soicido. — ^A  gift  made  in  contemplation  of 
snicido  is  not  a  good  gift  causa  mortis:  Agnew  v«  Belfast  Bank 
Co.  L1896J  2  I.  i&.  204,  and  the  reason  for  so  holding  is  there  set 
forth  by  Porter,  M.  B.,  in  the  following  words:  ''A  donatio  causa  * 
mortis  is  incomplete  till  death,  and  depends  upon  it.  If  the  sick 
man  recovers  it  is  of  no  avail.  No  property  passes  until  death.  In 
the  case  of  felonious  suicide,  therefore,  the  accrual  of  the  right  de- 
pends upon  the  committal  of  a  felony;  and  the  intent  to  commit  that 
felony  is  a  necessary  constituent  of  the  gift.  In  my  opinion,  it 
is  fundamentally  opposed  to  the  first  principles  of  our  law^  or  of 
any  law  which  treats  suicide  as  a  crime,  that  legal  rights  should 
bo  oreated  by  the  intention  to  eommit  suicide  to  be  followed  by  the 
actual  commission  of  it." 

VI.    Condition  that  Donor  does  not  BecoTOr  Annexed  to  Oift. 

To  every  gift  causa  mortis  is  attached  the  condition  that  If  the 
donor  recover  from  the  illness  of  which  he  is  then  suffering  and  by 
which  he  believes  his  life  to  be  endangered,  the  gift  shall  fail  and 
the  property  revest  in  the  donor.  It  is  not  necessary  that  this  con- 
dition be  expressed  in  words,  but  it  is  sufficient  if  it  may  be  implied 
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from  the  eireumBtanees:  Emery  y.  Clough,  63  N.  H.  552,  55  Am.  Bep^ 
548,  4  Atl.  796;  Grymee  y.  Hone,  49  N.  Y.  17,  10  Am.  Bep.  SU^ 
Bhodes  y.  Childs,  64  Pa.  8t.  18;  Thompson  y.  Thompson,  12  Tax.  827; 
Gardner  y.  Parker,  8  Madd.  184.  Hie  faet  that  the  donor  used  the 
words:  ''In  case  of  my  death,  the  property  is  yours,"  or  words  ef 
like  import,  does  not  make  a  testamentary  disposition,  bnt  merely 
expresses  the  condition  which  the  law  annexes  to  eyery  gift  eansa 
mortis:  Thomas  y.  Lewis,  89  Ya.  1,  87  Am.  St  Bep.  848,  15  &  S.  88SL 

Vn.    What  Property  may  be  Subject  of  (Hft  Mortis  Causa. 

a.  Hot  Fixed  in  Amount.— The  whole  of  the  donor's  penonal  es- 
tate may  be  disposed  of  by  gift  eansa  mortis,  the  law  fixing  no  limit 
to  the  amount:  Hatdi  y.  Atkinson,  56  He.  824,  96  Am.  Dee.  464; 
Thomas  y.  Lewis,  89  Ya.  1,  87  Am.  St.  Bep.  848,  15  a  E.  889. 

Some  eases  haye  attempted  to  limit  this.  So,  in  Marshall  y.  Bany, 
95  Mass.  (18  Allen)  48,  it  was  held  that  a  person  could  not  in  this 
manner  dispose  of  all  his  estate,  but  only  of  specific  artieleai,  f  oUsw^ 
ing  Headley  y.  Eirby,  18  Pa.  St.  826,  where  it  was  decided  that  a 
gift  of  all  a  party's  personalty,  although  aeeompanied  by  deliyery, 
was  inyalid  ss  in  contravention  of  the  statute  of  wills.  That  each 
a  view  is  an  innovation  in  the  law,  and  diAeult  of  applieation,  sss- 
Meach  y.  Meach,  24  Yt.  59L  In  Pennsylvania,  however,  the  faet 
that  the  donation  consists  of  the  principal  part  of  the  donor's  prep* 
erty  does  not  invalidate  it:  Michener  y.  Dale,  28  Pa.  St.  59. 

b.  Not  Apply  to  Beal  Property. — ^A  gift  of  real  propeity  cannot 
be  sustained  as  a  donatio  causa  mortis,  such  applying  only  to  pe^ 
sonalty:  Gaylor  v.  Caylor's  Estate,  22  Ind.  App.  666,  72  Am.  St.  Bepw 
831,  52  N.  E.  465;  Beeves  y.  Howard,  118  Iowa,  121,  91  N.  W.  895; 
Wentworth  y.  Shibles,  89  Me.  167,  86  AtL  108;  Meach  v.  Meaeh,  24 
Yt.  591.  But  in  spite  of  this  simple  and  universally  reeognined  pro^ 
osition,  several  eases  involving  real  estate  have  been  discussed  as 
though  it  were  capable  of  passing  as  such  a  gift:  MeOarty  v.  Kear- 
nan,  86  lU.  291;  Peek  y.  Bees,  7  Utah,  467,  27  Pac  581;  and  ens 
case  has  even  gone  so  far  as  to  hold  that  land  passed  as  a  gift  eansa 
mortis:  Gurtiss  v.  Barms,  88  Hun,  165i 

a.   Ohosos  m  Action. 

1.  Hegotiabls  Ita8tnin&eot&— Closes  in  aetien  wnrs  formerly  net 
subjects  of  gifts  eansa  mortis,  beeauss  th^  msroly  repreaaatsd 
rights,  and  were  not  themselves  intrinsically  vnhiable;  bnt  sines  the 
equitable  doctrine  has  prevailed  that  they  can  be  assigned  by  de- 
livery, they  are  regarded  as  subject  to  gift,  the  same  as  all  other 
chattels:  Ellis  v.  Secor,  81  Mich.  185,  18  Am.'  Bep.  178. 

Originally  only  such  choses  in  action  as  passed  by  deUvsry  sooM 
be  subjects  of  such  gift,  if  not  indorsed  as  notes  payable  to  bearer, 
or  if  payable  to  order,  indorsed  in  blank:  Bradley  v.  Hunt,  5  6iB 
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4k  J.  (Md.)  54,  28  Am.  Dee.  597;  Oyerton  t.  Sawyer,  52  N.  C.  (7  Jones) 
^,  75  Am.  Dee.  4i4;  ICiller  t.  Miller,  8  P.  Wms.  356.  The  later  an- 
ih«ritieiy  however,  make  bo  distinetioB.  "It  ia  now  perfeetly  well 
eettled,  at  leait  in  this  eountry/'  said  the  eonrt  in  Seabright  ▼• 
fieabright,  88  W.  Ya.  412,  "that  a  promissory  note»  a  bond  or  any 
instrument  in  writing,  which  ereates  a  liability  against  a  third  per- 
son, and  whieh  is  held  by  the  donor  and  is  his  property,  either  legal 
w  equitable,  is  the  subject  of  a  valid  donatio  causa  mortis.  It  is 
a  matter  of  no  importance  whether  the  chose  in  action,  the  subject 
of  the  donatio  causa  mortis,  be  the  note  or  bond  of  a  third  person, 
or  whether,  if  a  note^  it  be  payable  to  bearer  or  be  indorsed  in 
blank,  or  whether  it  be  payable  to  the  donor  only,  and  he  does  not 
indorse  it;  It  not  being  now  regarded  as  at  all  necessary  that  the 
legal  title  to  the  chose  in  action  should  pass  by  the  delivery  of  it 
by  the  donor  to  the  donee  as  a  gift  causa  mortis,  but  it  being  sulft* 
dent  that  by  the  delivery  of  the  chose  in  action  by  the  donor  to  the 
4one6  as  a  gift  eausa  mortis  the  equitable  title  to  such  chose  in 
action  passes  and  vests  in  the  donee  by  delivery:  Lee  v.  Boak,  11 
<j^ratt.  188;  Wells  v.  Tucker,  3  Biim.  (Pa.)  366;  Waring  v.  Edmonds, 
11  Kd.  484;  CouUnt  T.  Schuyler,  1  Paige,  316;  Westerlo  v.  De  Wittf 
4M  N.  Y.  341,  93  Am.  Dec.  517;  Holly  v.  Adams,  16  Vt.  206,  42  Am. 
Dee.  508;  Smith  v.  Kittridge,  21  Vt.  238;  Grover  v.  Qrover,  41  Mass. 
(24  Pick.)  261,  85  Am.  Dee«  819;  Sessions  v.  Moseley,  58  Mass.  (4 
Cush.)  87;  Bomeman  v.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626; 
Parker  v.  Marston,  27  Me.  196;  Brown  v.  Brown,  18  Conn.  410,  46 
Am.  Dec  328;  Jones  v.  Deyer,  16  Ala.  221;  Bhodes  v.  Childs,  64  Pa. 
St  18;  Gourley  v.  Linsenbigler,  51  Pa.  St.  345.''  For  additional 
authorities  to  the  same  effect^  see  Druke  v.  Heiken,  61  GaL  346,  44 
Am.  Bep.  553;  Turpin  v.  Thompson,  53  K^.  (2  Met.)  420;  Ashbrook 
▼.  Byon,  65  Ky.  (2  Cush.)  228,  98  Am.  Dec  481;  Bates  v.  Kempton, 
71  Masc  (7  Gray)  382;  Blazo  v.  Cochrane,  71  N.  H.  585,  53  Atl. 
1026;  Cornell  v.  Cornell,  12  Hun,  312;  KifE  ▼•  Weaver,  94  N.  a  274» 
M  Am.  Bep.  601;  TiUinghast  v.  Wheaton,  8  B.  L  536v  94  Am.  Dec 
126,  5  Am.  Bep.  621;  Veal  v.  Veal,  27  Beav.  3Q3.  So  a  bill  of  ex- 
change, payable  to  the  testator  or  order,  and  not  falling  due  till 
after  his  death,  nor  indorsed  by  him,  was  held  a  valid  gift  mortis 
causa:  In  re  Mead,  15  Ch.  Div.  651. 

The  donee  may  maintain  an  action  on  such  choses  in  action  in  the 
SAme  of  the  executor  or  administrator,  without  the  latter 's  consent: 
Bates  V.  Kempton,  73  Masc  (7  Gray)  382;  Blazo  v.  Cochrane,  71  N. 
H.  585,  53  AtL  1026. 

8.  Donor's  Own  Promissory  Note  No  Good. — Tiie  donor's  own 
promissory  note,  delivered  as  a  gift  causa  mortis,  there  being  no 
valid  consideration  to  support  it,  cannot  be  the  subject  of  a  gift 
causa  mortis:  Parish  v.  Stone,  31  Mass.  (14  Pick.)  198,  25  Am.  Dec. 
^78,  where  it  is  said,  speakiuf^  of  such  a  note:  ''It  was  not  an  ez« 


iating  &vail&ble  promiaaory  note  to  anjone;  it  wu  not  a  ehoM  u 
Betion.  Wa  have  already  aeen  that  it  was  not  a  binding  eontiaet 
hj  the  promiioT  to  the  promiue;  and  if  it  were,  it  would  be  op** 
to  another  objection  »a  a  donatio  eanu  mortia,  namely,  tliat  it 
would  not  be  revocable  by  the  donor.  It  waa  aimply  a  promiae  ta 
pay  money,  and  aa  •neb  and  u  a  gift  of  a  •om  of  money,  it  wnjita  tb« 
e»ential  requiaite  of  aa  actual  delivery, "  To  tlie  eame  afleet  an 
Flint  V.  Pattee,  33  N.  H.  &20,  6a  Am.  Dee.  742;  Sanborn  v.  Sanborn, 
65  N.  H.  ITS,  18  Atl.  833;  Edgerton  t.  Edgerton,  17  N.  J.  Eq.  419; 
Craig  T.  Craig,  8  Barb.  Cb.  76;  Hamor  t.  Uoore,  8  Ohio  St.  £39; 
HaU  V.  Howard,  1  Bice  (S.  C),  810,  33  Am.  Dee.  115;  Brown  *. 
Moore,  40  Tann.  (3  Head)  671;  Holley  v.  Adama,  16  Vt.  206,  42  Am. 
Dec  608;  Smith  t.  Eattridge,  21  Vt.  238;  Caldwell  v.  Benfrew,  IS 
Vt.  216. 

The  eaae  of  Wright  ▼.  Wright,  1  Cow.  5S8,  ia  contrary  to  tbeee, 
and  bold  that  the  donor'i  own  promlaeory  note  might  be  the  nbject 
of  ■  gift  eaoaa  mortis;  but  it  baa  been  since  oTermled:  Craig  ▼. 
Craig,  8  Barb.  Ch.  76;  Harris  v.  Clark,  3  N.  T.  B3,  SI  Am.  Z>ee.  35S. 

3.  Lock  of  Indorsement. — While  a  written  oBsignment  of  a  ehoae 
In  action  is  necessary  to  pass  title  thereto,  except  when  mad*  In 
view  of  death,  the  absence  of  such  writtan  aasignment,  where  there 
waa  knowleilge  of  ita  importance  and  opportunity  to  make  it,  ahonU 
raise  a  strong  preanmption  against  the  gift;  Varick  t.  Hitt  (H.  J, 
Eq.),  G5  Atl  139. 

If  the  deUvery  of  an  instrument  is  relied  on  to  eatabliah  the  pfl, 
the  burden  la  on  the  donee  elearly  to  eetablish  that  the  deliTery  wu 
with  the  intention  and  for  the  purpose  of  making  the  gift.  Se 
where,  a  few  minutes  before  his  death,  a  father  asked  his  daughter 
to  hand  him  a  certain  prbmissory  note,  which  she  did,  and  be  triad 
to  write  something  on  the  back  of  It,  but  was  not  able  to  do  ao,  ae 
he  folded  the  note,  returned  it  to  hia  daughter,  and  then  fall  back 
dead,  it  was  held  that,  conceding  it  was  his  intention  to  indorse  tfco 
note  to  hia  daughter,  thia  unexecuted  intention  did  not  establish  the 
gift,  but  the  daughter  must  show  that  when  he  could  not  make  the 
written  indorsement,  be  handed  it  baek  to  her  with  the  deoign  of 
making  that  act  anawer  the  nnexecnted  pnrpoae  of  the  iDdorsement: 
WatHon  V.  Carman,  7  Ky.  Law  Sep.  CZS. 

i.  Bonds. — A  band  may  be  the  subject  of  a  gift  eansa  mortli^ 
and  may  talie  effect  without  an  aasignment  in  writing:  Bobeon  t. 
Jones,  3  Del.  Ch.  Bl;  Waring  t.  Edmonds,  11  Md.  424;  Wells  t. 
Tucker,  3  Binn.  (Fa.)  366;  Lee  t.  Boak,  11  Oratt.  182;  Snelgrov*  t. 
Bailey,  3  Atk.  214;  Gardner  v.  Parker,  3  Madd.  164. 

Lord  Kardwicke,  in  Snclgrove  V.  Bailey,  3  Atk.  214,  attempted  ts 
distinguish  tetneen  bonda  and  other  ebosea  in  action,  holding  tltat 
the  former  passed  by  delivery,  but  the  latter  did  nob  ThIa  »fe- 
tempted  diatinetion  has  been  the  subject  of  mneb  advarae  eiitldami 
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Brown  ▼.  Brown,  18  Conn.  410,  46  Am.  Dec.  328;  Coutant  ▼.  Scbuy^ 
ler,  1  Paige,  316;  Brunson  v.  Brunson,  19  Tenn.  (Meigs)  630.  In 
the  former  of  those  eases  it  is  said,  speaking  of  Lord  Hardwicke: 
"He  said  that,  though  a  bond  was  a  chose  in  action,  yet  it  was 
itself  the  only  evidence  of  the  debt;  that  it  could  not  be  sued  with- 
out a  profert  of  it  in  court;  and  the  delivery  of  it,  therefore,  put  it 
in  the  power  of  the  donee,  by  destroying  it,  to  prevent  the  donor 
from  ever  using  it;  and,  therefore,  some  property  passed  to  th» 
done«  by  its  delivery:  Snelgrove  ▼.  Bailey,  8  Atk.  214;  Ward  ▼• 
Tomer,  2  Yes.  8r.  431.  This  reasoning  seems  at  best  to  be  artiflciaL 
It  does  not  show  any  real  distinetion  between  bonds  and  other  chose* 
in  action  in  the  particulars  mentioned.  Undoubtedly,  it  is  in  the 
power  of  a  donee  to  destroy  a  bond,  or  any  other  paper  evidence  of 
debt;  and  in  regard  to  the  necessity  of  making  profert  of  the  instni* 
ment  when  sued  upon,  Lord  Eldon,  in  Duffield  ▼•  Elwes,  1  Bligh,  N. 
6.,  542,  says  that  the  great  judge  who  gave  that  reason  did  not  thea 
foresee  the  change  in  the  law  in  regard  to  suits  on  lost  instruments^ 
by  which  a  person  may  now  bring  an  action  on  a  bond  without  mak* 
ing  profert  of  if 

To  make  a  valid  gift  causa  mortis  of  a  chose  in  action  by  the  de» 
iivery  of  some  document  relating  to  it,  the  document  must  be  essen- 
tial to  its  recovery,  as  a  bond  and  mortgage,  or  a  receipt  for  money 
loaned:  Bandall  ▼.  Peckham,  11  B.  L  600^ 

d.  Oertiflcates  of  Stock — ^Life  Insorance  Policy* — Certificates  of 
stock  and  coupon  government  bonds  are  the  subjects  of  a  gift  mortis 
causa:  Walsh  v.  Sexton,  55  Barb.  251;  as  is  also  bank  stock:  Hatcher 
v.  Buford,  60  Ark.  169,  29  S.  W.  641;  Grymes  v.  Hone,  49  N.  Y.  17, 
10  Am.  Bep.  813;  and  this  is  so,  though  the  stock  was  not  indorsed 
or  assigned,  and  not  transferred  on  the  books  of  the  bank:  Leyson 
▼.  Davis,  17  Mont.  220,  42  Pac.  775. 

That  a  policy  of  life  insurance  may  be  the  subject  of  a  gift  of 
this  kind,  see  Witt  v.  Amis,  1  Best  ft  S.  109,  affirmed,  33  Beav.  619. 

e.  Donor's  Obeck. — ^A  check  drawn  by  the  donor,  unaccepted  bj 
the  bank,  is  not  valid  as  a  gift  causa  mortis;  in  order  to  render  it 
valid  as  such,  it  must  be  presented  and  paid  before  the  death  of  ths 
donor:  Second  Nat.  Bank  v.  Williams,  13  Mich.  282;  In  to  Smither, 
80  Hun,  632;  Hewict  v.  Kaye,  L.  B.  6  £q.  198,  37  L.  J.  Ch.  633;. 
Beak  t.  Beak,  L.  B.  13  £q.  489,  41  L.  J.  Ch.  470;  In  re  Beaumont, 
[1902]  1  Ch.  889,  71  L.  J.  Ch.  478.  Accordingly,  a  check  not  pay- 
able till  a  time  when  the  testator  died  is  no  good  as  such  gift:  I» 
n  Mead,  15  Ch.  Div.  651,  50  L.  J.  Ch.  30. 

The  doctrine  that  a  donor's  own  check  may  not  be  the  subject  of 
a  gift  causa  mortis  does  not  apply  when  such  check  is  given  for  » 
valuable  consideration  received  by  the  donor  in  his  lifetime:  Whit^ 
house  V.  Whitehouse,  90  Me.  468,  60  Am.  St.  Bep.  278,  38  AtL  374. 

In  Bolls  ▼•  Pearce,  5  Ch.  Div.  730,  46  L.  J.  Ch.  791,  a  check,  draws 
by  a  testator,  payable  to  his  wife  or  order,  given  shortly  before  h]» 
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death,  indorsed  bj  her  and  paid  into  a  foreign  bank,  against  tli« 
amount  of  which  she  drew,  was  a  good  gift  in  view  of  death,  al- 
though the  check  was  not  presented  for  payment  at  tha  bank  om 
which  it  was  drawn  till  after  the  testator's  death. 

A  eheck  drawn  hj  a  third  person,  payable  to  ths  testator  or  order, 
is  good  as  a  gift  causa  mortis,  though  not  indorsed,  and  stands  oa 
the  same  footing  as  a  promissory  note  or  bill  of  exchange,  payable 
to  donor  or  order:  Clement  t.  Gheesman,  27  Ch.  DIt.  631,  64  Ii»  J. 
Oh.  158. 

f.  Oertifieates  of  Deposit. — Certificates  of  deposit,  belonging  te 
the  donor,  may  pass  as  gifts  mortis  causa,  and  it  is  not  Aeeenazy 
that  they  be  indorsed,  though  payable  to  order,  if  they  have  been 
actually  delivered:  Conner  v.  Boot,  11  Colo.  188,  17  Pae.  773;  Wee* 
terlo  V.  De  Witt,  36  N.  Y.  841,  98  Am.  Dec.  517;  In  re  Hall's  EsUte, 
16  MIbc.  Bep.  174,  88  N.  Y.  Supp.  1185;  Basket  v.  Hassell,  107  U.  8. 
^08,  2  8up.  Ct.  Bep.  415;  Chaney  v.  Basket,  Fed.  Cas.  No.  S595;  In  re 
BUlon,  44  Ch.  Div.  716,  59  L.  J.  Ch.  420;  Hoore  v.  Moore,  L.  B.  IS 
Eq.  474;  Porter  v.  Walsh,  [18951  1  I.  B.  284,  affirmed,  [1896]  1  I. 
B.  148.  It  makes  no  difference  that  the  deposit  reeeipt  is  eqiniswi 
to  be  not  transferable:  Cassidy  ▼•  Belfast  Banking  Co.,  L.  B.  28  I* 
B.  68. 

g.  Secority  Passes  witb  IMUvwy  of  ItastmiiMiit  Seeored. — ^Whers 
the  instrument  given  is  secured  by  a  mortgage,  the  latter  passes 
along  with  the  former,  though  it  alone  be  delivered:  Drake  v.  Heikea, 
^1  Cal.  846,  44  Am.  Bep.  558;  Eiff  v.  Weaver,  94  N.  C.  274,  55  An. 
Bep.  601.  In  Caufield  v.  Davenport,  75  Hun,  541,  27  N.  Y.  Supfb 
494,  where  a  mortgage  was  delivered,  but  not  the  bond,  a  questioB 
of  fact  was  held  to  be  presented  as  to  whether  it  was  the  intention 
to  give  the  bond  as  well  as  the  mortgage^ 

h.  Debt  Owing  Donor  by  Donae. — ^A  debt,  owing  from  the  done* 
to  the  donor,  may  be  the  subject  of  a  gift  causa  mortis.  An  unex- 
ecuted intention  to  discharge  from  the  debt  does  not  cancel  it,  where 
it  is  not  accompanied  by  such  acts  and  circumstances  as  to  amovnt 
to  a  donatio  causa  mortis:  Nelson  v.  Cartmel,  36  Ey.  (6  Dana)  7. 
See,  also,  In  re  Campbell's  Jlstate,  7  Pa.  St.  100,  47  Am.  Dec.  603. 

A  delivery  of  the  evidence  of  the  debt  is  as  valid  a  delivery  of 
the  debt  itself  where  given  to  the  debtor,  as  where  given  to  a  third 
person;  and  such  a  donation  has  been  mors  favored  by  courts  eC 
equity  than  a  gift  to  a  stranger:    Lee  v.  Boak,  11  Gratt.  182. 

In  Brinckerhoff  v.  Lawrence,  2  Sand.  Ch.  (N.  Y.)  400,  it  is  eaidt 
«<A  debt  may  be  forgiven  and  discharged  in  effect  by  parol,  as  by 
means  of  a  confession  of  payment;  and  it  is  never  required  that  it 
shall  be  evidenced  by  so  formal  and  authentic  an  act  or  instnunentp 
as  a  donation  of  property,  or  the  transfer  of  a  thing  In  action. '* 
Where  a  woman  who  held  her  grandson's  promissory  notes  destroyed 
them,  stating  that  she  did  not  expect  to  live  long,  and  that  she  did 
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Bot  desire  that  be  should  be  eompelled  to  pay  them  if  she  died,  it 
was  held  a  valid  gift  causa  mortis  on  her  death;  Borland  ▼•  Taylor, 
52  Iowa,  603,  85  Am.  Bep.  285,  8  N.  W.  510j 

vnL    Attmuhig  Conditioiis  to  OiftI  CMisa  MoMm» 

A  donatio  eausa  mortis  may  be  coupled  with  a  trust  or  a  condition, 
but  the  expression  of  the  trust  or  condition  must  form  a  part  of 
the  donation,  and  be  either  contemporaneous  with  it,  or  be  so  coupled 
with  it  by  contemporaneous  words  of  reference  as  bk  effect  to  be  ia- 
eorporated  with  it:  Dunne  ▼.  Boyd,  8  I.  B.  Eq.  609. 

Where  a  testator,  whose  will  was  being  drawn  up  a  few  days  before 
his  death,  handed  a  note  held  by  him  on  his  son  to  the  executor, 
who  was  writing  the  will,  telling  him  to  give  the  note  to  his  son  in 
case  he  did  not  contest  the  will,  but  if  he  did,  he  should  collect  the 
same,  it  was  held  a  vaUd  gift  causa  mortis,  where  it  was  deliTored 
to  the  son  and  he  did  not  contest  the  will:  Woodbum  ▼•  Woodbum, 
123  lU.  608,  14  N.  E.  58, 16  N.  E.  209.  Where  a  condition  is  annexed 
to  a  gift  that  the  donee  shall  receive  no  more  of  the  estate,  but 
she  overturns  the  disposal  of  the  estate  and  comes  in  to  share  it, 
she  will  be  required  to  account  for  the  amount  of  the  donations 
Cnrrie  v.  Steele,  4  N.  Y.  Super.  Ct.  (2  Sand.)  542. 

The  fact  that  the  gift  is  coupled  with  a  trust  that  the  donee  shall 
provide  and  pay  for  the  funeral  of  the  donor  does  not  defeat  it: 
Curtis  ▼.  Portland  Sav.  Bank,  77  Me.  151,  52  Am.  Bep.  750;  Pod- 
more  ▼.  South  Brooklyn  Sav.  Inst.,  48  App.  Div.  218,  62  N.  Y.  Supp. 
961;  Dickinson  v.  Hoes,  84  N.  Y.  Supp.  152,  83  N.  Y.  Oiv.  Proe.  B. 
101;  Hills  V.  Hills,  8  Mees.  *  W.  401^ 

IX    BevocatloiL 

9u  How  It  may  be  Effected.— There  are  three  ways  in  which  a 
gift  mortis  causa  may  be  revoked:  1.  By  the  recovery  of  the  donor 
from  his  supposed  fatal  illness;  2.  By  his  own  voluntary  revocation 
of  the  gift;  and  8.  By  the  death  of  the  donee  before  the  donor: 
Merchant  v.  Merchant,  2  Bradf.  (N.  Y.)  432;  Seabright  v.  Seabright, 
28  W.  Va.  4124 
'  Most  of  the  cases  involving  the  question  of  revocation  have  arisen 
under  the  second  subdivision  above  mentioned.  There  is  no  doubt 
that  the  donor  may  revoke  the  gift  at  will:  Parker  v.  Marston,  27 
Mo.  196;  but  in  most  instances  the  revocation  is  not  an  express  one« 
but  is  implied  from  subsequent  acts  on  his  part. 

b.  Effect  of  Subsequent  WilL — According  to  the  weight  of  author- 
ity, the  making  of  a  will,  subsequent  to  the  gift  mortis  causa,  be- 
queathing the  same  property  as  was  donated,  does  not  operate  as  a 
revocation  of  the  latter,  as  the  will  speaks  only  from  the  time  of 
the  testator's  death,  and  at  his  death  the  gift,  which  before  was 
ambulatory,  like  the  will,  becomes  absolute:  Brunson  ▼.  Henry^  140 
An.  St.  Bep.,  Vol.  99-5$ 
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Ind.  455,  39  N.  E.  256;  Hoehn  v.  Struttman,  71  Mo.  App.  399;  Km- 
617  y.  aough,  63  N.  H.  552,  56  Am.  Bep.  543,  4  AtL  796;  Merchant 
▼.  Merchant,  2  Bradf.  (N.  Y.)  432;  Darling  t.  Emory,  74  Vt.  167, 
52  Atl.  517.  See  contra,  Jayne  t.  Mnrphy,  31  HI.  App.  28.  In  Cali- 
fornia, by  statute,  a  subeequent  will  will  revoke  a  previona  gift,  if 
it  expresses  an  intention  so  to  do:  Adama  ▼•  Atherton,  132  CaL  164| 
64  Pac.  283. 

a  Sabsequeiit  Acta  of  Ownership  by  Donor. — ^An  appropriation  by 
the  donor,  after  the  gift  of  the  property  donated,  whether  showing 
an  ineffectual  delivery  or  a  revocation,  is  fatal  to  its  validity:  Kirk 
V.  MoCusker,  8  Misc.  Bep.  277,  22  N.  Y.  Snpp.  780;  Wigle  ▼.  Wigle^ 
6  Watts  (Pa.),  522. 

It  is  not  essential  to  a  revocation  that  the  donor  should  agaia 
acquire  actual  possession  of  the  property,  but  the  intention  to  revoko 
is  sufficiently  manifested  by  bringing  and  prosecuting  an  action  t% 
revoke  the  gift:  Adams  v.  Atherton,  132  CaL  164,  64  Pac.  283. 
Where  the  donor  assigned  a  bank-book  to  his  brother,  causa  mortis, 
and  several  days  afterward  told  his  brother  to  hurry  to  the  bank, 
get  out  the  money  and  bring  it  up  to  him,  this  showed  a  revoeatioa 
of  the  gift:  Boran  v.  Doran,  99  Cal.  311,  83  Pac.  929. 

That  the  consent  of  the  donee  is  not  necessary  to  revoke  a  gift 
causa  mortis,  see  Doran  v.  Doran,  99  CaL  811,  83  Pac.  929;  MerchaBi 
V.  Merchant,  2  Bradf.  (N.  Y.)  432. 

d.  Birth  of  Child.->Where  by  law  a  will  is  revoked  by  the  sab- 
sequent  birth  of  a  child,  if  no  provision  has  been  made  in  the  im- 
strument  therefor,  it  has  been  held  that  a  donatio  causa  mortis  would 
be  revoked  under  the  same  circumstances:  Bloomer  v.  Bloomer,  t 
Bradf.  (N.  Y.)  339; 

e.  Recovery. — Where  the  evidence  showed  that  after  making  a 
gift  causa  mortis,  the  donor,  a  very  old  man,  partially  recovered, 
living  for  almost  a  year  after  making  the  gift,  and  being  able  te 
walk  a  short  distance,  but  the  nature  of  his  illness  was  not  dis- 
closed, it  was  held  error  for  the  court  to  charge  that  the  donor's  par- 
tial recovery  operated,  as  a  matter  of  law,  to  revoke  the  gift:  Castls 
V.  Persons,  117  Fed.  835,  54  C.  C.  A.  133. 

If  the  donor  recovers,  or  if  the  donee  predeceases  him,  the  doner 
is  entitled  to  recover  it  at  any  time  from  the  donee  or  his  representa- 
tives, and  mere  delay  to  demand  it,  short  of  the  statutory  period  of 
limitations,  will  not  prevent  the  donor  from  demanding  and  recoil 
ering  it:  Lisle  v.  Tribble,  92  Ey.  304,  17  a  W.  742,  13  Ky.  Law  Bepi 
595. 

Z.    What  Law  Determines  the  Validity  of  Gifts  Oavsa  Mdrtla. 

The  validity  of  a  gift  causa  mortis  is  to  be  determined  by  the  lav 
of  the  place  where  it  is  made,  and  not  of  the  domicile  of  the  doaeit 
Emery  v.  aough,  63  N.  H.  652,  56  Am.  Bep.  543,  4  AtL  796. 
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ax    Blglits  of  Orediton. 

A  gift  causa  mortis  may  be  defeated  for  the  benefit  of  creditors 
of  the  donor:  Bomeman  ▼.  Sidlinger,  15  Me.  429,  33  Am.  Dec.  626; 
Chase  v.  Bedding,  79  Mass.  (13  Gray)  418;  Buiin  y.  German-Amer- 
ican Bank,  109  Mo.  90,  18  S.  W.  1139;  House  v.  Grant,  4  Lans.  296; 
Huntington  ▼.  Gilmore,  14  Barb.  243.  Until  the  donation  is  needed 
to  satisfy  creditors,  the  donee  is  entitled  to  enjoy  it,  and  a  deficiency 
of  assets  must  be  shown:  deybold  y.  Bank,  5  N.  Dak.  460,  67  N.  W. 
682;  Michener  y.  Dale,  23  Pa.  St.  69.  Where  the  donee  sues  to  ob- 
tain the  gift,  it  is  no  defense  that  he  is  also  a  creditor  of  the  estate, 
and  that  the  estate  is  insufficient  to  pay  his  claim,  without  including 
the  gift  in  the  assets,  if  he  is  the  only  unpaid  creditor:  Pierce  y« 
Boston  etc.  Bank,  129  Mass.  425,  87  Am.  Bep.  371. 

Zn.    Widow's  Dower  Bight. 

A  gift  causa  mortis,  made  with  a  yiew  to  depriye  the  widow  of 
her  dower  in  the  personalty,  is  invalid:  Dunn  v.  German -American 
Bank,  109  Mo.  90,  18  S.  W.  1139.  la  Hatcher  y.  Buford,  60  Ark.  169, 
29  Sw  W.  641,  it  was  held  that  where  a  statute  provided  that  the 
widow  should  be  entitled,  as  part  of  her  dower,  to  one-third  of  the 
personal  estate  of  which  the  husband  died  seised  or  possessed,  prop- 
erty conveyed  causa  mortis  by  a  husband  was  subject  to  the  widow's 
right  of  dower,  it  being  considered  that  the  title  did  not  vest  in  the 
donee  until  the  donor's  death. 

•  Zm.    EvldenM. 

a.  Clear  and  Oonylncing  Evidence  Beqnired. — On  account  of  ths 
ease  with  which  fraud  may  be  perpetrated  in  gifts  of  this  class,  it 
has  been  stated  in  a  great  many  decisions  that  they  are  not  favored 
in  law:  Caylor  v.  Caylor's  Estate,  22  Ind.  App.  666,  72  Am.  St.  Bep. 
331,  52  N.  E.  465;  Hatch  v.  Atkinson,  56  Me.  324,  96  Am.  Dec.  464; 
Parcher  v.  Saco^etc  Sav.  Inst.,  78  Me.  470,  7  Atl.  266;  Buecker  y. 
Carr  (N.  J.  Eq.),  47  Atl.  34;  Harris  v.  Clark,  3  N.  Y.  93,  51  Am. 
Dec.  352,  affirming  2  Barb.  94;  Delmotte  v.  Taylor,  1  Eedf.  (N.  Y.) 
417;  Gano  v.  Fisk,  43  Ohio  St.  462,  54  Am.  Bep.  819,  3  N.  E.  532; 
and  the  evidence  to  support  them  must  be  clear,  unequivocal  and 
convincing:  Conner  v.  Boot,  11  Colo.  183,  17  Pac.  773;  Albro  v.  Al- 
bro,  65  S,  W.  692,  23  Ky.  Law  Bep.  1555;  Lamson  v.  Monroe  (Me.), 
6  Atl.  313;  Whalen  v.  Milbolland,  89  Md.  199,  43  Atl.  45;  Bockwood 
y.  Wiggin,  82  Mass.  (16  Gray)  402;  Grymes  v.  Hone,  49  N.  Y.  17,  10 
Am.  Bep.  313;  Devlin  v.  Greenwich  Sav.  Bank,  125  N.  Y.  756,  26  N, 
E.  744;  Parian  v.  Wiegel,  76  Hun,  462,  28  N.  Y.  Supp.  95,  31  Abb. 
N.  C.  159;  Tilford  v.  Bank  for  Savings,  31  App.  Div.  565,  52  N.  Y. 
Supp.  142;  Shirley  v.  Whitehead,  36  N.  C  (1  Ired.  Eq.)  130;  Citizens' 
Sav.  Bank  y.  Mitchell,  18  B.  I.  739,  30  Atl.  626;  Boyston  v.  Mc- 
Culley  (Tenn.  Ch.  AppO»  59  S.  W.  725;  Smith  y.  Smith,  92  Va.  696, 
24  S.  E.  280;  Dunne  y.  Boyd,  8  I.  E.  Eq.  609. 
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CKfto  eaiiBa  mortis  are,  however,  not  against  public  poliej,  and  If 
the  easential  eonditionfl  are  fuUUled,  will  be  nifltained:  Ellia  t.  Seeor, 
81  Mieh«  186,  18  Am.  Bep.  178;  Champnej  t.  Blanehard,  39  N.  Y. 
Ill;  Deneff  t.  Helmi^  42  On  161,  70  Pae.  390.  Aeeordinglj,  it  has 
been  held  error  to  charge  the  jury  that  the  presumptions  of  law  are 
against  gifts  mortis  causa,  and  that  the  fact  of  the  gift  most  be 
proved  beyond  suspicion:  Lewis  T.  lienitt,  113  K,  Y.  386^  21  N.  £. 
141,  reversing  42  Hun,  161.  The  true  role  requires  onlj  a  prepon- 
derance of  the  evidence  to  sustain  such  a  gift:  Gibbs  v.  Camahan,  4 
Hisc  Bep.  664^  25  N.  Y.  Supp.  786;  Kifl  ▼.  Weaver,  94  N.  a  27^  65 
Am.  Bep,  601« 

b.  Borden  of  Proofs— ^The  burden  of  proving  the  gift  Is  on  th« 
party  claiming  it:  People's  Sav.  Bank  v.  Look,  06  Mich.  7,  54  N.  W. 
629;  Conklin  ▼•  Conklin,  20  Hun,  278;  Lehr  t,  Jones,  74  App.  Div. 
54,  77  N.  Y.  Supp.  213;  Dickeshied  T.  Exchange  Bank,  28  W.  Ya. 
340;  Seabright  v.  Seabright,  28  W.  Ya.  412.  The  claimant  need  not, 
however,  show  absence  of  fraud,  or  that  the  deceased  was  of  sound 
and  disposing  mind  at  the  time  of  the  gift:  Yandor  v.  Boach,  73  CaL 
€1^  15  Pae.  854^  quoting  with  approval  from  Bedell  v.  CarU,  83  IL 
Y.  581,  where  it  is  said:  ''He  establishes  a  prima  facie  ease  when  h* 
shows  that  the  disposition  has  been  attended  bj  all  the  requisitea 
which  the  common  law  prescribes  to  give  it  validity.  Certainly  he 
Is  not  required  to  prove  afirmatively  that  the  donor  was  of  sound, 
disposing  mind  and  memory  when  he  made  the  gift,  and  that  the 
delivery  of  the  subject  was  his  free  and  voluYitary  act.  These  are 
matters  of  defense  equally  applicable  to  gifts  inter  vivos  and  causa 
mortis." 

a  What  WitDsessas  Beqoired. — ne  Boman  law,  from  which  the 
doctrine  of  donationes  mortis  causa  is  borrowed,  required  them  to 
be  made  in  the  presence  of  five  witnesses,  in  order  effectually  to 
guard  against  fraud:  Delmotte  t.  Taylor,  1  Bedf.  (N.  Y.)  417;  Ward 
▼.  Turner,  2  Yes.  8r.  431.  But  the  common  law  did  not  adopt  this 
precaution,  and  under  it  the  gift  need  not  be  executed  in  the  pres- 
ence of  any  stated  number  of  witnesses:  Hatch  v.  Atkinson,  56  He. 
324,  96  Am.  Dec.  464.  In  New  Hampshire,  by  statute,  two  indifferent 
witnesses  are  required  to  the  delivery:  Kenistons  v.  Sceva,  54  N.  H. 
24;  Blazo  v.  Cochrane,  71  N.  H.  585,  53  AtL  1026« 

In  McGonnell  v.  Murra^r,  3  L  B.  Eq.  460,  it  is  held  that  there  is 
no  rule  of  law  declaring  that  such  a  gift  may  not  be  established  by 
evidence  of  the  donee  alone.  But  evidence  by  the  donee  alone,  un* 
corroborated  by  circumstances,  was  held  in  Kenney  v.  Public  Ad* 
ministrator,  2  Bralf.  (N.  Y.)  319,  to  be  Insufficient. 

d.  Deelaration  of  Donor. — The  declarations  of  the  donor,  after  he 
liad  given  property  to  the  donee,  are  admissible  as  tending  to  prove 
St  gift;  and  evidence  of  his  previous  declarations  of  his  intention  to 
^ve  the  donee  such  property,  is  also  admissible,  where  there  is  am* 
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biguitj  in  the  language  employed  by  the  donor  in  making  the  gift, 
Buch  tending  to  show  the  quo  animo  with  which  he  delivered  th« 
property:  Smith  v.  Maine,  25  Barb.  33.  But  in  Bockwood  v.  Wiggin, 
82  Mass.  (16  Gray)  402,  it  is  held  that  delivery  of  the  property  can- 
Bot  be  proved  by  subsequent  declarations  of  the  deceased,  shortly 
before  death,  to  a  person  disconnected  with  the  transaction. 

That  the  donor's  declaration  as  to  the  contents  of  a  packet  are 
competent  as  part  of  the  res  gestae,  see  In  re  Swade,  65  App.  Div* 
592,  72  N.  T.  Snpp.  1030. 

e.  Letters  of  Donor.— In  Bidden  v.  Thrall,  125  N.  T.  572,  21  Am. 
St.  Bep.  758,  26  N.  E.  627,  one  who  had  money  deposited  in  various 
savings  banks  delivered  to  the  plaintiff  a  box  containing  his  bank- 
books, telling  him  that  he  was  going  to  the  hospital  to  have  an 
operation  performed,  of  which  he  might  die,  and  if  he  did  not  return, 
he  gave  to  the  plaintiff  the  box  and  its  contents.  Before  he  went, 
he  left  a  letter  directed  to  plaintiff,  stated  to  be  his  last  will,  in  case 
he  did  not  survive,  and  contained  a  clause  telling  him  to  take  full 
eharge  of  his  effects,  and  to  hold  the  same  for  himself,  his  heirs  and 
assigns  forever,  and  that  he  would  find  his  papers  and  all  his  ac- 
eounts  in  the  box.  It  was  held  that  while  the  letter  alone  might  not 
be  sufficient  to  establish  a  gift,  it  was  competent  as  corroborating^ 
evidence  that  the  gift  was  consummated  by  the  delivery  of  the  banks^ 
books. 

f.  Ill-treatment  of  Donor  by  Husband. — The  fact  that  the  donor  V 
illness  was  caused  by  her  husband's  ill-treatment  is  admissible  to 
show  a  motive  and  reason  for  making  a  gift  eansa  mortis  to  a  person, 
other  than  her  husband,  and  thus  prevent  the  property  from  descend- 
ing to  him:  Conner  ▼•  Boot,  11  Colo.  183,  17  Pac.  773. 

g.  Illness  as  Presumptive  that  Gift  was  Made  Mortis  Cansa. — ' 
The  fact  that  the  donor  is  near  death  is  not  of  con  troll  in^r  Importance 
in  determining  whether  the  gift  is  causa  mortis  or  inter  vivost 
Carthy  v.  Connolly,  91  Cal.  15,  27  Pac.  599;  Gilligan  v.  Lord,  51  Conm. 
562;  Henschel  t.  Maurer,  69  Wis.  576,  2  Am.  St.  Bep.  757,  34  N.  W^ 
926.  This  is  elearly  brought  out  in  Wilson  v.  Jourdan,  79  Miss.  133, 
29  South.  828,  in  the  following  words:  "The  evidence  shows  clearly 
that  it  was  the  intention  of  the  donor  that  the  gifts  of  property,  both 
real  and  personal,  should  take  effect  immediately  and  irrevocably^ 
and  that  the  gifts  were  fully  executed  by  a  complete  and  uncondi- 
tional delivery  at  the  time.  Whenever  this  is  the  ease,  the  mere 
fact  that  the  donor  Is  in  extremis,  expects  to  die,  and  does  die  of  that 
illness  even,  does  net  affect  the  validity  of  the  gifts,  because  they 
were,  in  such  ease,  gifts  inter  tIvos,  and  not  gifts  causa  mortis. 
To  hold  otherwise  would  be  to  declare  that  no  one  could  make  a  deed 
to  land  when  sick  of  his  last  illness,  no  matter  how  clear  the  inten- 
tion to  make  a  deed  conveying  a  present  interest  absolutely  and 
nneonditionally.    The  test  whether  the  gift  is  one  inter  vivos  or  on* 
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causa  mortis  ia  not  the  mere  fact  that  the  donor  is  in  extremis,  and 
expects  to  die,  and  does  die  of  that  illness,  but  whether  he  intended 
the  gift  to  take  effect  in  praesenti,  irrevocably  and  unconditionally! 
whether  he  lives  or  dies.'' 

But  where  such  intention  Is  not  manifest,  and  the  donor  is  in 
extremis  and  dies  soon  after,  it  will  be  presumed  to  be  a  gift  eansa 
mortis:  Merchant  y.  Merchant,  2  Bradf.  (N.  T.)  432;  Delmotte  v. 
Taylor,  1  Eedf.  (N.  T.)  417;  Sheegog  ▼.  Perkins,  63  Tenn.  (4  Baxt.) 
273;  Seabright  v.  Seabright,  28  W.  Ya.  412;  Henschel  v.  Mauer,  69 
Wis.  576,  2  Am.  St  Bep.  757,  34  N.  W.  926.  So  where  an  invalid 
woman,  about  to  undergo  a  surgical  operation,  assigned  all  her 
property  in  favor  of  one  who  had  no  claim  upon  her,  and  who  was 
under  no  obligation  to  supply  her  wants,  and  there  was  no  direct 
evidence  of  her  intention  to  make  a  gift  thereof  inter  vivos,  it  was 
held  that  it  must  be  presumed  to  have  been  in  contemplation  of  death 
from  the  operation:  Knight  ▼•  Tripp,  121  Cal.  674,  54  Pac.  267. 

b.  Declaratioiia  of  Donee. — ^The  declaration  of  a  donee  of  a  gift 
causa  mortis,  made  during  the  donor's  life,  to  the  effect  that  the  gift 
had  been  made  by  him  to  her,  is  admissible  in  her  favor  to  rebut 
other  testimony  tending  to  prove  that  at  a  later  day  she  did  not 
claim  the  making  of  such  gift:  Thomaa  ▼•  Lewisy  89  Va.  1,  17  Ank 
St.  Bep.  848,  15  a  E.  389. 


CITT  OP  NORFOLK  v.  FLYNN. 

[101  Va.  473,  44  &  £.  717.] 

OOKSTITUTIOKAL  IiAW— Delegation  of  PoUee  Power.— The 

police  power  of  the  state  may  be  delegated  to  a  municipal  corpora- 
tion to  enable  it  to  enact  reasonable  ordinances  to  secure  to  ito 
inhabitants  pure  and  unadulterated  milk.     (p.  920.) 

SCUinoIPAL  CORPORATIONS— Milk  iDspectloii  Ordinances. 

A  municipal  ordinance  requiring  the  inspection  of  all  milk  sold  within 
the  city  limits,  and  providing  that  venders  thereof  shall  pay  a 
license  fee,  is  not  extraterritorial  in  its  effect,  nor  void  as  affecting 
persons  beyond  the  city  limits,  when  it  only  touches  thoee  who  come 
within  the  limits  of  the  city  to  dispose  of  their  milk.     (p.  921.) 

MUKIdPAL  OORPORATIONB— Milk  Inspection  Ordinances. 

A  municipal  ordinance  requiring  the  payment  of  a  license  fee  bv 
milk  venders  to  pay  the  salary  and  expenses  of  a  milk  inspector,  is 
not  in  conflict  with  a  statute  forbidding  a  municipality  to  impose 
any  tax,  fine,  or  penalty  on  persons  selling  their  own  farm  or  domeetic 
r>-o  ducts  in  the  pit  v.  rh^r^-PB  thns  imposed  sre  in  no  sense  a  tax, 
line  or  penalty,  but  a  legitimate  fee  charged  for  eervices  rendered. 
(p.  923.) 
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W.  H.  Taylor,  for  the  plaintiff  in  error. 
Bnrrotighs  &  Brother,  for  the  defendant  in  error. 

*T4  KEITH,  P.  The  police  justice  of  the  city  of  Norfolk 
issued  a  warrant  against  Joseph  E.  Flynn  for  violation  of  an 
ordinance  creating  the  office  of  milk  inspector,  defining  his 
duties,  and  regulating  the  sale  of  milk  in  tiie  city  of  Norfolk. 
The  police  justice  entered  a  judgment  against  Flynn,  from 
which  an  appeal  was  taken  to  the  circuit  court  of  tiie  city  of 
Norfolk,  where  it  was  reversed,  and  the  case  is  now  before  us 
upon  a  writ  of  error  to  the  judgment  of  that  court. 

The  ordinance  in  question  prohibits  the  sale  of  impure, 
diluted,  or  unwholesome  milk,  prescribes  a  test  of  what  consti- 
tutes pure  milk,  creates  the  office  of  milk  inspector,  prescribes 
his  duties,  requires  him  to  make  frequent  inspection  and  analy- 
sis of  the  milk  sold  in  the  city,  and  directs  him  to  report 
all  violations  of  the  ordinance  to  the  board  of  health. 

By  section  344,  chapter  43,  of  the  Norfolk  City  Code,  it  is 
provided  that  ^'every  person  who  conveys  milk  in  carriages  or 
otherwise  for  the  purpose  of  selling  the  same,  and  those  who 
sell  or  offer  it  for  sale  in  a  store,  booth,  stand  or  market  place 
in  the  city  of  Norfolk,  shall  register  annually  in  the  books  of 
said  inspector,  on  the  first  day  of  May  of  each  year,  or  within 
thirty  days  thereafter,  and  be  licensed  by  said  inspector  to  sell 
milk  within  the  limits  of  the  city  for  one  year.  Before  said 
license  is  granted  the  applicant  shall  be  required  to  pay  fifty 
cents  per  oow,  if  he  keeps  cows,  and  two  dollars  for  each  stand 
or  depot,  if  he  has  a  stand  or  depot,  for  the  sale  of  milk.  The 
amount  so  collected  shall  be  used  exclusively  for  the  purpose  of 
paying  the  salary  and  expenses  of  said  inspector.  And  who- 
ever '^^  neglects  so  to  register  or  violates  any  of  the  provisions 
of  this  section  shall  be  pimished  for  each  offense  by  a  fine  of  not 
less  than  five  nor  more  than  twenty  dollars.  The  inspector 
shall  pay  over  monthly  to  the  treasurer  of  the  city  all  sums 
collected  by  him.'* 

Defendant  contends  that  this  section  is  invalid  because:  1. 
No  ordinance  of  tiie  city  of  Norfolk  can  have  the  force  of  law 
beyond  the  corporate  limits  of  the  city;  and  2,  Because  it  i3 
in  violation  of  an  act  approved  March  3,  1896  (Acts  1895-96, 
p.  685,  c  625),  which  is  as  follows:  '^t  shall  be  unlawful  for 
any  city  or  town  of  this  state,  or  of  any  agent  or  officer  of 
any  such  cify  or  town^  to  impose  or  collect  any  tax,  fine  or  other 
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penaliy  upon  any  person  selling  their  farm  and  domestic  pro- 
ducts within  the  limits  of  any  such  town  or  city  outside  of  and 
not  within  the  regular  market-houses  and  sheds  of  each  dties 
and  towns/' 

The  police  power  of  the  state,  so  far  as  it  is  necessary  to  pro- 
tect the  health  of  its  inhabitants^  has  been  delegated  to  the  citj 
of  Norfolk.  The  general  nature^  character,  and  extent  of  the 
police  power  has  been  so  recently  investigated  by  this  court 
that  we  deem  it  unnecessary  to  do  more  than  refer  to  the  cases: 
Town  of  Parmville  v.  Walker,  101  Va.  323,  ante,  p.  870,  43  S, 
E.  868;  City  of  Danville  v.  Hatcher,  101  Va.  623,  44  S.  E.  723. 

It  is  manifest  upon  the  face  of  the  ordinance  in  question  that 
it  was  passed  in  the  exercise  of  the  police  power  of  the  city, 
and  that  its  sole  object  was  to  secure  to  the  people  of  Norfolk 
pure  and  unadulterated  milk.  It  is  a  matter  of  common  knowl- 
edge that  milk  is  a  necessary  food  of  the  sick  and  of  the  infirm, 
of  the  old  and  of  the  young;  that  through  the  agency  of  impure 
milk  the  germs  of  many  diseases  are  disseminated;  and  even 
where  there  is  the  absence  of  any  deleterious  impurity  or  the 
germs  of  specific  diseases,  adulterated  or  diluted  milk  Is  not 
wholesome  and  nutritious,  and  its  sale  in  its  least  injurious 
^^  aspect  is  a  fraud  upon  the  community.  Against  snch 
practices  it  is  the  duty  of  the  constituted  authorities  to  protect 
the  communities  under  their  controL  The  ordinance  in  ques- 
tion is  not  extraterritorial  in  its  effect.  It  is  not  intended  to 
operate  beyond  the  limits  of  the  city  of  Norfolk.  It  onlj 
touches  those  who  come  within  the  limits  of  the  city  to  dispose 
of  their  milk. 

This  subject  was  considered  in  the  case  of  State  t.  Nelson, 
66  Minn.  166,  61  Am,  St.  Eep.  399,  68  N.  W.  1066.  In  that 
case  the  objection  was  made  '^that  the  provisions  of  the  or- 
dinance are  not  within  the  limits  prescribed  for  it  by  the 
statute,  for  the  reason  that  it  is  attempted  to  make  its  operation 
extraterritorial,  in  that  it  provides  for  the  inspection  of  dairies 
and  dairy  herds  outside  the  city  limits.  There  is  no  merit  in 
this  point. 

"The  manifest  purpose  of  the  statute  under  which  this  ordi- 
nance was  passed  was  to  enable  the  city  council  to  adopt  such 
reasonable  police  regulations  as  would  prevent  the  sale  of  un- 
wholesome milk  within  the  city,  and  not  merely  to  prevent  the 
keeping  of  unhealthy  dairy  herds  within  the  city  limits.  It  is 
a  matter  of  common  knowledge  that  much  of  the  milk  eold  in 
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a  city  is  produced  in  dairies  situated  outside  the  city  limits. 
Any  police  regulations  that  did  not  provide  means  for  insuring 
the  wholesomeness  of  milk  thus  brought  into  the  city  for  sale 
and  consumption  would  furnish  very  inadequate  protection  to 
the  lives  and  health  of  its  citizens.  It  is  also  a  matter  of  com- 
mon knowledge^  as  well  as  of  proof  in  this  case,  that  the  whole* 
someness  of  milk  cannot  always  be  determined  by  an  examina- 
tion of  the  milk  itself.  To  determine  it  does  or  does  not  con- 
tain germs  of  any  contagious  or  infectious  disease^  it  is  neces- 
sary  to  inspect  the  animals  which  produce  it.  The  inspection 
of  dairies  or  dairy  herds  outside  the  city  limits^  provided  for  by 
this  ordinance,  applies  only  to  those  whose  milk  product  it  is 
proposed  to  sell  in  the  city.  The  provisions  of  ttie  ordinance 
in  that  regard  go  only  so  far  as  it  is  reasonably  necessaiy  to 
^^  prevent  the  milk  of  diseased  cows  being  sold  within  the 
city.  This  inspection  is  wholly  voluntary  on  the  part  of  the 
owner  of  the  dairy  or  dairy  herd.  If  he  does  not  choose  to  sub- 
mit to  such  inspection^  the  result  merely  is  that  he  or  the  one  to 
whom  he  furnishes  milk  cannot  obtain  a  license  to  sell  milk 
within  the  ciiy.  The  ordinance  has  no  extraterritorial  opera- 
tion,  and  there  has  been  no  attempt  to  give  it  any  such  effect. 
The  only  subject  upon  which  it  operates  is  the  sale  of  milk 
within  tiie  city.*' 

We  do  not  think  that  there  is  any  merit  in  the  first  conten- 
tion. 

The  dtj  of  Norfolk  has  no  power  to  impose  any  tax,  fine,  or 
penalty  on  persons  selling  their  own  farm  and  domestic  pro- 
ducts in  contravention  of  the  act  of  assembly  of  March,  1896, 
already  quoted.  The  ordinance  of  the  city  under  consideration 
does  not,  in  our  judgment,  levy  a  tax  or  impose  a  fine  or  penalty 
within  the  purview  of  that  act.  We  are  of  opinion  that  it 
was  not  the  purpose  of  the  legislature  in  that  act  to  impose 
any  restriction  upon  the  city  in  the  exercise  of  the  police  power 
delegated  to  it  for  the  protection  of  the  health  of  its  citissens; 
and,  imless  plainly  required  so  to  do,  we  should  be  indisposed 
to  adopt  a  construction  which  would  render  the  dty  power- 
less to  protect  the  health  of  its  citizens  from  the  sale  of  im- 
pure or  adulterated  milk.  The  means  adopted  seem  to  us  to 
be  reasonable.  It  was  necessary  to  the  end  in  view  that  there 
should  be  an  inspector,  that  he  should  have  the  power  to  take 
samples  of  the  milk  and  have  them  analyzed,  and  his  duties 
involved  expenses  which  it  was  proper  that  those  engaged  in 
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tbe  sale  of  milk  should  bear.  A  license  from  the  inspector 
was  evidence  to  the  community  that  they  could  with  safety 
purchase  milk  from  the  dealer  to  whom  it  was  issued.  He  who 
is  licensed  should  not  complain^  because  he  derives  a  direct 
and  important  benefit  from  it^  from  which  he  is  required  to 
pay  a  reasonable  compensation.  The  dealer  discovered  in  im- 
proper ^'^  practices  in  the  effort  to  foist  upon  the  community 
milk  unfit  for  use  has  no  right  to  complain  if  he  has  been  de- 
tected in  such  practices.  What  the  dealers  are  required  to  pay 
by  the  ordinance  is  not  for  purposes  of  revenue,  and  is  not  a 
tax,  but  is  an  inspection  f ee^  designed  as  a  compensation  for  the 
service  rendered. 

The  supreme  court  of  the  United  States  is  jealous  to  guard 
agp.inst  any  encroachment  by  the  states  upon  tiie  power  of  the 
federal  government  to  regulate  commerce,  yet  it  has  been  held 
that  fees  for  the  sanitary  examination  of  vessels  under  the 
quarantine  laws  of  the  states,  though  they  may  in  some  degree 
tend  to  regulate  commerce  with  foreign  nations  and  among  the 
states,  are  a  valid  exercise  of  the  police  power. 

In  Morgan  R.  R.  Go.  v.  Board  of  Health  of  Louisiana,  118  IT. 
S.  455,  6  Sup.  Ct.  Rep.  1114,  the  court,  after  discussing  the 
quarantine  laws  of  the  state  of  Louisiana  and  their  various 
charges  for  services  rendered  incident  thereto,  in  answer  to 
the  claim  that  the  sums  thus  exacted  were  in  effect  a  tonnage 
tax,  forbidden  by  the  constitution  of  the  United  States,  and 
exclusively  within  the  power  of  Congress  to  reflate,  said: 
'In  the  present  case  we  are  of  opinion  that  tiie  fee  com- 
plained of  is  not  a  tonnage  tax;  that,  in  fact,  it  is  not  a 
'tax,'  within  the  true  meaning  of  that  word  as  used  in  the  con- 
stitution, But  is  a  compensation  for  a  service  rendered,  as  part 
of  the  quarantine  system  of  all  countries^  to  the  vessel,  which 
receives  the  certificate  that  declares  it  free  from  farther  quar- 
antine requirements.'^ 

Paraphrasing  the  language  of  the  court  in  that  case,  the  city 
of  Norfolk  says  to  the  dealer:  If  you  appear  free  from  objec- 
tion, you  are  relieved  by  the  ofBcei^s  certificate  of  all  responai* 
bility  on  that  subject.  For  this  examination  you  must  pay. 
The  danger  comes  from  you,  and,  though  it  may  turn  out  in 
your  case  there  is  no  danger,  yet,  as  you  belong  to  a  class  from 
which  this  kind  of  injury  comes,  you  must  pay  for  the  examioA- 
tion  which  distingui^es  you  from  others  of  that  class. 
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^^  We  are  of  opinion  that  the  ordinance  under  investigation 
does  not,  and  was  not  designed  to^  act  beyond  the  limits  of  the 
oity  of  Norfolk,  but  operates  only  upon  those  who  undertake  to 
sell  milk  within  the  jurisdiction  of  the  city. 

We  are  of  opinion  that  it  is  a  reasonable  exercise  of  the 
police  power,  and  that  the  charges  which  it  imposes  are  in  no 
sense  a  tax,  penalty,  or  fine,  but  fees  for  services  rendered; 
and  it  is  therefore  not  repugnant  to  the  act  of  assembly  relied 
upon  by  defendant  in  error. 

The  judgment  of  the  circuit  court  must  be  reversed,  and 
tliis  court  will  enter  such  judgment  as  the  circuit  cou]%  should 
have  entered. 


An  Ordinance  Procidinif  for  the  Inspection  of  Milk  and  requiring 
milk  venders  to  take  out  a  license,  is  valid  as  a  legitimate  exercise 
of  the  police  power:  Deems  y.  Mayor,  80  Md.  164,  45  Am.  St.  Bep. 
8^9.  30  Atl.  648;  Littlefield  v.  State,  42  Neb.  223,  47  Am.  St.  Bep.  697, 
60  N.  W.  724.  And  in  State  v.  Nelson,  66  Minn.  166,  61  Am.  St.  Bep. 
8M,  68  N.  W.  1066,  it  is  held  that  a  eity  may  require  that  any  person 
dttsirous  of  selling;  milk  within  its  limits  shaU  procure  a  license,  and 
ftuhmit  to  inspection  the  herd  from  which  he  luppliea  milk,  whether  U 
it  kept  in  the  city  or  not. 


UNION  ASSXJRANCB  SOCIETY  v.  NALLS. 

[101  Ya.  613,  44  a  E.  896.]i 

XNBUBAITOB— Sole  OwnMship.— 3>e6d  of  Trust  on  intnred  per- 
Miial  property  if  not  an  estate  in  or  title  to  property,  within  the 
meaning  of  a  provision  in  the  poUcy  that,  if  the  interest  of  the 
iosnred  be  other  than  an  unconditional  or  sole  ownership,  the  policy 
MiaU  be  void.  Such  trust  deed  constitutes  a  mere  lien  upon  the 
property,  which  may  be  discharged  at  any  time  by  the  payment  of 
(he  amount  secured  thereby,     (p.  925.) 

IN8T7BANOS— Undisclosed  Encnmbrance.— If  an  insurance 
eompany  elects  to  issue  its  policy  without  any  application,  or  with- 
iHit  any  representation  by  the  insured  as  to  the  title  to  the  property 
ta  be  insured,  it  cannot  complain  after  loss  has  ensued,  that  the  in- 
tarest  of  the  insured  was  not  correctly  stated,  or  that  an  existing 
encumbrance  was  not  disclosed,  although  the  policy  provides  that  if 
the  subject  of  insurance  is  personal  property,  the  policy  shall  be- 
come void,  if  the  property  bie  or  become  encumbered  by  a  chattel 
Mortgage,     (p.  926.) 

Watts,  Bobertson  &  Bobertson,  for  the  plaintiff  in  error. 
Scott  &  Staples  and  Cocke  &  Glasgow,  for  the  defendant  in 
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«**  WHITTLE,  J.  This  is  an  action  of  aaBumydt  on  a 
policy  issued  by  the  plaintiff  in  error,  insuring  the  machinery 
and  stock  in  tiie  canning  factory  of  the  defendant  in  enor, 
situated  in  the  city  of  Boanoke^  against  loss  by  fire,  to  the 
amount  to  five  thousand  dollars. 

The  jury  found  a  verdict  for  the  plaintiff  for  four  ttwouBaad 
and  eighty-four  dollars  and  eighty-six  cents,  with  interest 
Whereupon  the  defendant  moved  the  court  to  set  aade 
the  verdict,  and  for  a  new  trial,  upon  the  ground  that  tibe 
verdict  was  contrary  to  the  law  and  the  evidence,  and  that  the 
court,  by  its  instructions,  had  misdirected  the  jury  as  to  the 
law.  The  motion  was  overruled,  and  judgment  rendered  upon 
the  verdict,  which  judgment  is  now  here  for  review. 

The  plaintiff  in  error  denies  liability  on  two  grounds:  L 
Because  the  interest  of  the  insured  in  the  property  covered  by 
the. policy  was  other  than  an  unconditional  and  sole  ownership; 
and  2.  Because  the  subject  of  insurance  was  personal  property, 
and,  at  the  time  of  the  issuance  of  the  policy,  was  encumbered 
by  a  chattel  mortgage. 

The  conditions  of  the  policy  upon  which  these  defenses  an 
based  are  as  follows : 

''This  entire  policy,  unless  otherwise  provided  bj  agreement 
indorsed  hereon  or  added  hereto,  shall  be  void  .  •  •  .  if  the 
interest  of  the  insured  be  other  than  unconditional  and  sole 
ownership;  or  if  the  subject  of  insurance  be  personal  property, 
and  be  or  become  encumbered  by  chattel  mortgage.'' 

Both  contentions  rest  upon  the  fact  that  at  the  time  the 
policy  was  taken  out  there  was  a  deed  of  trust  or  chattel  morfe- 
gage  on  the  property  covered  thereby. 

The  insurance  was  effected  through  the  medium  of  the  Cen- 
tury Banking  and  Deposit  Company,  a  company  conducting  m 
^^^  r^ular  insurance  agency  in  the  city  of  Boanoke,  which  re- 
ceived the  premium  and  delivered  the  policy. 

It  is  insisted  that  in  placing  this  particxdar  risk  the  company 
acted  in  the  capacity  of  insurance  brokers,  and  not  as  the  agent 
of  the  insurance  company,  and  the  secretary  and  treasurer  of 
the  Century  Banking  and  Deposit  Company  and  the  general 
agent  of  the  insurance  company  at  Bichmond  both  testified 
to  that  effect.  Nevertheless,  the  fact  remains  that  the  insured 
sought  and  obtained  the  insurance  from  that  company,  and  was 
.not  advised  of  any  limitations  on  their  powers  as  representatives 
of  the  insurance  company.    As,  however,  the  case  will  have  to 
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be  disposed  of  on  other  grounds^  it  is  tum^essary  to  decide 
what  relation  the  intermediary  bore  to  the  contracting  parties . 
See,  on  that  embject.  Queen  Ins.  Co.  of  America  v.  Union  Bank 
&  Trust  Co.,  Ill  Fed.  697,  49  C.  C.  A.  555;  2  Beach  on  In- 
surance, sec.  1326. 

The  policy  was  issued  without  the  usual  printed  or  written 
application,  and  there  was  no  representation  made,  or  required 
to  be  made,  by  the  insured,  either  as  to  the  character  of  his 
title  or  interest  in  the  property,  or  as  to  the  existence  of  any 
deed  of  trust  or  chattel  mortgage  thereon. 

As  observed,  the  only  representative  of  the  insurance  com- 
pany known  to  the  insured,  or  with  whom  he  came  in  contact 
or  had  any  dealings  in  respect  to  tlie  insurance,  was  the  Cen- 
tury Banking  and  Deposit  Company,  which  company  was  fully 
informed  of  the  state  of  his  title,  and  had  actual  knowledge  of 
the  deed  of  trust  on  the  property,  before  and  at  the  time  of  the 
payment  of  the  premium  and  delivery  of  the  policy.  There 
was  no  evidence  tending  to  show  a  fraudulent  concealment  of 
the  encumbrance,  nor  is  there  any  suggestion  of  bad  faith  on 
the  part  of  the  insured. 

On  the  26th  of  January,  1901,  a  fire  occurred,  which  occa- 
sioned a  total  loss  of  the  property ;  and  the  appraisers  fixed  the 
proportion  of  the  loss  to  be  borne  by  the  plaintiff  in  error  at 
*^*  four  thousand  and  eighty-four  dollars  and  eighty-six  cents, 
the  amount  of  the  verdict.  That  amount  is  conceded  to  be 
the  true  measure  of  the  insurance  company^s  responsibility,  if 
liable  at  alL 

Considering  the  grounds  of  defense  relied  on,  in  the  order 
stated,  it  would  seem  clear  that  the  first  contention  interposes 
no  bar  to  a  recovery.  Indeed,  the  authorities  are  practically 
unanimous  to  the  effect  that  an  encumbrance  is  not  an  estate 
in  or  title  to  property,  within  the  meaning  of  the  provision 
that,  if  the  interest  of  the  insured  be  other  than  an  uncondi- 
tional or  sole  owneri^hip,  the  policy  shall  be  void.  To  the  con- 
trary, an  encumbrance  constitutes  a  mere  lien  upon  property, 
which  may  be  discharged  at  any  time  by  payment  of  the  sum 
for  which  the  lien  attaches. 

In  the  case  of  Morotock  Ins.  Co.  v.  Rodefer,  92  Va.  747,  53 
Am.  St  Rep.  846,  24  S.  B.  393,  this  court,  in  construing  the 
effect  of  the  existence  of  an  encumbrance,  in  a  policy  contain- 
ing identically  the  same  conditions,  and  upon  essentially  the 
same  facts,  as  exist  in  this  case,  said: 
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'^t  was  next  claimed  that  the  existence  of  the  mortgage 
▼iolated  the  condition  of  the  policy  that  the  interest  of  the  in- 
sured in  the  property  shall  be  ^unconditional  and  sole  owner- 
ship/ This  condition  did  not  have  reference  to  the  legal  title, 
but  to  the  interest  of  the  insured  in  the  property,  and  was  not 
a  warranty  against  liens  and  encumbrances.  The  interest  of 
the  insured  in  the  property  was,  and  continued  to  be  uncondi« 
tional  and  sole  ownership,  notwithstanding  the  mortgage  ihey 
had  given  upon  W* :  Woody  y.  Old  Dominion  Ins.  Co.,  31  Gratt 
362,  31  Am.  Bep.  732;  Clay  etc.  Ins.  Co.  v.  Beck,  43  Md. 
358;  Carson  y.  Jersey  City  Fire  Ins.  Co.,  43  N.  J.  L.  300,  39 
Am.  Bep.  684;  Quarrier  y.  Peabody  Ins.  Co.,  10  W.  Va.  607. 

In  respect  to  the  second  cont^tion,  the  case  of  Morotock 
Ins.  Co.  y.  Bodefer,  92  Ya.  747,  53  Am.  St.  Bep.  846,  24  S.  & 
393,  is  equally  conclusive.  That  case  holds  that  where  an  in- 
surance company  elects  to  issue  a  policy  of  insurance  against 
loss  by  fire  without  any  application,  ^^^  or  without  any  repre- 
sentation in  regard  to  the  title  to  the  property  to  be  insured, 
it  cannot  complain,  after  loss  has  ensued,  that  the  interest  of 
the  insured  was  not  correctly  stated  in  the  policy,  or  that  an 
existing  encumbrance  was  not  disclosed.  In  that  case,  as  in 
this,  there  was  a  condition  in  the  policy*  ^^If  the  subject  of  insur- 
ance be  personal  property,''  the  policy  shall  be  void  if  the  prop- 
erty 'T)e  or  become  encumbered  by  a  chattel  mortgage.''  Yet 
the  court  said :  ''There  is  nothing  in  the  policy  which  required 
a  disclosure  by  the  insured  of  the  liens  on  the  property,  except 
the  disclosure  of  any  chattel  mortgage,  where  personal  property 
was  the  subject  of  insurance ;  and,  if  the  company  neglected  to 
make  the  proper  inquiry,  it  cannot  now  be  permitted,  after  loss 
has  happened,  to  defeat  a  recovery  because  the  insured  did  not 
voluntarily  disclose  the  existence  of  the  said  mortgage.  If  an 
insurance  company  elects  to  issue  its  policy  without  an  appli- 
cation, or  any  representation  in  regard  to  the  title  to  the  prop- 
erty upon  which  the  insurance  is  effected,  the  company  cannot 
complain,  after  a  loss  has  ensued,  that  the  interest  of  the  in- 
sured was  not  correctly  stated  in  the  policy,  or  that  an  existing 
encumbrance  was  not  disclosed":  West  etc.  Mut.  Ins.  Co.  ▼. 
Sheets,  26  Gratt.  864 ;  Manhattan  Fire  Ins.  Co.  v.  Weill  ft  TThl- 
man,  28  Gratt.  389,  26  Am.  Bep.  364;  Wood  on  Fire  Insurance, 
sees.  151, 162;  Gilmore's  Notes  on  Smith's  Mercantile  Law,  293. 

In  Wood  on  Fire  Insurance,  section  162,  the  doctrine  is  stated 
thus:  ''When  a  policy  is  issued  on  a  verbal  application,  with- 
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out  any  representation  in  reference  thereto,  all  informatioii 
relative  to  the  risk^  except  such  as  is  unusual  and  extraordinary, 
is  waived,  and  the  policy  is  valid,  even  though  it  contains  a 
clause  or  stipulation  that  ^the  insured  covenants  that  the  repre- 
sentations given  in  the  application  for  insurance  contain  a  just, 
full,  and  true  exposition  of  all  facts  and  circumstances  in 
respect  to  the  condition,  situation^  value  and  risk  of  the  prop- 
erty insured;  and,  although  the  policy  professes  to  be  issued 
•*®  upon  the  faith  of  representations  made  by  the  insured,  yet 
it  is  valid,  even  though  no  representations  whatever  were  made 
in  reference  to  the  risk^  and  the  lack  thereof  is  not  a  matter  of 
defense.  The  insurer  cannot  charge  the  assured  with  laches 
induced  by  its  own  conduct/* 

The  reasonableness  and  fairness  of  the  doctrine  must  com- 
mend it  to  the  judicial  mind. 

It  is  said  that  persons  applying  for  insurance  are  usually  not 
aware  of  the  necessity  of  making  disclosures,  the  importance  of 
which  underwriters  have  learned  by  long  experience,  or  what 
disclosure  are  necessary.  Insurance  companies,  on  the  other 
hand,  cannot  only  protect  themselves  by  making  inquiries  in 
regard  to  such  matters  as  they  consider  material ;  but,  as  is  well 
known,  their  habit  is  to  do  so. 

It  is  also  a  matter  of  common  knowledge  that  insurance  com- 
panies are  provided  with  blank  forms  of  application  for  insur- 
ance, and  fair  dealing  demands  that  they  shall  use  these  forms, 
and  apprise  the  insured  of  the  subjects  upon  which  they  desire 
information,  before  they  will  be  allowed  to  visit  upon  him  the 
consequences  of  silence  induced  by  their  own  conduct. 

The  practical  operation  of  a  contrary  rule  would  be  to  con- 
vert these  salutary  contracts  of  indemnity  into  pitfalls  for  the 
unwary,  and  to  deny  protection  in  many  instances  where  the 
insured  had  acted  in  good  faith,  and  was  consciously  guilty  of 
no  dereliction. 

The  authorities  cited  are  conclusive  of  the  case  in  both  as- 
pects, and  render  a  consideration  of  other  questions  relied  on 
and  argued  by  counsel  unnecessary. 

The  judgment  is  plainly  right,  and  it  must  be  affirmed. 

On  an  ApplieatUm  for  Fire  Inmranoe,  a  warranty  of  ownership  of 
the  premises  is  not  broken  by  the  encumbrance  of  a  mortga^:  Car> 
■on  V.  Jersey  City  Fire  Ins.  Co.,  43  N.  J.  L.  300,  39  Am.  Bep.  584. 
And  a  condition  in  an  insurance  policy  that  any  interest  in  the  prop- 
erty not  absolute,  or  less  than  a  perfect  title,  must  be  repreeented 
and  expressed  in  the  policy  is  not  broken  by  the  existence  of  a 
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Hen  for  tlie  purchase  money  reserved  in  the  deed  of  the  premises: 
WoodjT  y.  Old  Dominion  Ins.  Co.,  31  Oratt.  362^  31  Am.  Bep.  732.  As 
to  the  meaning  of  ''entire,  unconditional,  and  sole'^  ownership  as 
the  term  is  used  in  insurance  policies,  see  Glawson  v.  Citizens'  Mut. 
Fire  Ins.  Co.,  121  Mich.  591,  80  Am.  St.  Bep.  538,  80  N.  W.  573; 
Liverpool  etc.  Ins.  Co.  v.  Cochran,  77  Miss.  348,  78  Am.  St.  Bep.  524, 
26  South.  932;  Planters'  Mut.  Ins.  Co.  v.  Loyd,  67  Ark.  584^  77  Am. 
St.  Bep.  136,  56  S.  W.  44;  Tost  ▼.  MeKee,  179  Pa.  St.  oSl,  57  Am. 
St.  Bep.  60^  36  Atl.  317;  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb. 
743,  58  Am.  St.  Bep.  719,  67  N.  W.  774;  Hartford  Fire  Ins.  Co.  v. 
Keating,  86  Md.  130,  63  Am.  St.  Bep.  499,  38  Atl.  29;  Burson  v.  Fire 
Assn.,  136  Pa.  St.  267,  20  Am.  St.  Bep.  919,  20  AtL  401;  Pbenix 
Ins.  Co.  V.  Bowdre,  67  Miss.  620,  19  Am.  St.  Bep.  326,  7  South.  596; 
Oeiss  V.  Franklin  Ins.  Co.,  123  Ind.  172,  18  Am.  St.  Bep.  324,  24 
N.  E.  9;  Johannes  v.  Standard  Fire  Office,  70  Wis.  196,  5  Am.  St. 
Bep.  159,  35  N,  W.  298.  Although  a  policy  declares  that  it  shall 
be  void  if  the  interest  of  the  insured  is  other  than  unconditional  or 
sole  ownership,  such  condition  is  waived  if  there  is  no  written  ap- 
plication made  for  a  policy  and  no  questions  concerning  the  title  are 
asked:  Dooly  v.  Hanover  Fire  Ins.  Co.,  16  Wash.  155,  58  Am.  St.  Be^ 
26,  47  Pae.  507. 

The  Existence  of  Encumbrances  or  Liens  on  property  does  not  render 
«  contract  insuring  it  void,  if  the  application  for  insurance  is  oral 
and  no  inquiries  are  made  as  to  the  condition  of  the  title:  Arthur 
V.  Palatine  Ins.  Co.,  35  Or.  27,  76  Am.  St.  Bep.  450,  57  Pae.  62; 
Hanover  Fire  Ins.  Co.  ▼•  Bohn,  48  Neb.  743.  58  Am.  St.  Bep.  719,  67 
N.  W.  774. 


EOBINETT  T.  MITCHELL. 

[101  Ya.  762,  45  &  E.  286.] 

IJMITATIOK  OF  ACTIONS— Estates  of  Decedents.— A  deerca 

for  an  account  of  debts  against  the  estate  of  a  deceased  person  in 
a  suit  brought  by  one  creditor  stops  the  running  of  the  statute  of 
limitations  against  the  claims  of  all  creditors  whose  demands  svs 
asserted  in  that  suit.     (p.  929J 

JUDGMENT  Against  Deceased  Persons. — ^A  judgment  of  a 
court  of  general  jurisdiction  rendered  against  a  defendant  after 
service  of  process,  but  before  judgment,  is  not  void  but  voidable 
only.  It  is  valid  until  set  aside  in  a  direct  proceeding  for  that  piif- 
pose,  and  cannot  be  collaterally  attacked,     (p.  929.) 

VOIDABLE  JUDGMENTS  Until  Set  Aside  in  a  proper  pro- 
ceeding for  the  purpose,  possess  all  the  attributes  of  vaUd  jndg^ 
ments  and  cannot  be  collaterally  sttacked.     (p.  929.) 

ESTATES  OF  DECEDENTS— Suits  Against- Practice.— Courts 
will  not  encumber  suits  for  the  administration  of  the  assets  of 
decedent's  estates  with  collateral  issues,  affecting  the  adjustment  of 
equities  between  persons  as  to  whom  and  many  of  the  erediteim 
there  is  no  sort  of  privity,  who  are  not  necessaiy  partiee  and  whom 
object  is  delay,     (p.  930.) 
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S,  W.  Williams  and  P.  Kegley,  for  the  appellani 
W.  J.  Henaon^  for  the  appellees. 

W4  WHITTLE,  J.  This  appeal  is  from  two  decrees  of  th* 
circuit  court  of  Bland  county — ^the  first  pronounced  at  the  May 
term,  1902,  establishing  certain  demands  on  behalf  of  appellees 
against  the  estate  of  James  Bobinett,  deceased,  and  the  second 
at  the  November  term  following,  dismissing  the  petition  of  ap< 
peUant  for  a  rehearing  of  the  former  decree.  These  claims 
are  evidenced  by  a  personal  decree,  which  was  rendered  Decern* 
ber  28, 1886,  in  favor  of  appellees,  who  were  legatees  of  Samuel 
Wohford,  deceased,  against  James  Bobinett  and  Harvey  B. 
Mustard,  joint  executors  of  said  testator,  for  their  interests  in 
the  estate. 

Subsequently,  other  creditors  of  James  Bobinett's  estate  in* 
stituted  suits  in  equity  in  the  circuit  court  of  Bland  county 
against  his  administrator  and  heirs,  for  the  purpose,  among 
others,  of  subjecting  his  assets  to  the  pajrment  of  debts. 

7^  In  those  cases  an  account  of  the  outstanding  indebted- 
ness of  the  estate  was  ordered  on  October  1,  1891,  which,  under 
the  rule  of  practice  of  courts  of  equity  in  this  state,  suspended 
the  running  of  the  statute  of  limitations  as  to  all  creditors 
whose  demands  were  asserted  therein:  Bepass  ▼.  Moore,  96  Ya. 
147,  SO  a  E.  458;  Gunnell  t.  Dixon,  101  Ya.  174^  43  &  K 
840. 

It  appears  from  the  agreed  facts  that  the  decree  of  Decen^- 
ber  2, 1886,  was  entered  against  James  Bobinett  after  his  death, 
and  appellant  insists  that  it  was  therefore  void,  and  should  have 
been  so  declared  by  the  circuit  court 

While  the  decisions  are  irreconcilably  in  conflict  as  to  the 
effect  of  a  judgment  rendered  for  or  against  a  party  after  his 
death,  the  decided  weight  of  authority  seems  to  be  that  vhere  a 
court  of  general  jurisdiction  renders  such  judgment,  it  is  not 
for  that  reason  void. 

The  judgment,  though  erroneous  and  voidable,  if  assailed  in 
a  direct  proceeding  for  that  purpose,  is  effective  unless  and 
until  set  aside,  and  may  not  be  collaterally  attacked.  That  is 
the  settled  doctrine  of  this  court,  and  a  different  rule  would 
lead  to  great  inconvenience  and  mischief. 

As  was  said  in  Lancaster  v.  Wilson,  27  Gratt.  629,  with  re- 
spect to  collateral  attacks  on  judgments:  ''It  is  not  merely  an 
arbitrary  rule  of  law,  established  by  the  courts,  but  is  a  doo- 

Am.  Bt.  B«p.,  Vol.  99—59 


930  American  Statb  Eepohtb,  Vol.  99.     [Virginisi, 

trine  founded  upon  reason  and  the  soundest  principles  of  public 
policy.  It  is  one  which  has  been  adopted  in  the  interest  of  the 
peace  of  society,  and  the  permanent  security  of  titles'' :  Hooe 
Y.  Barber,  4  Hen.  &  M.  439 ;  Evans  v.  Spurgin,  6  Gratt.  107, 
52  Am.  Dec.  105;  Neale  v.  TJtz,  75  Va.  480;  Wilcher  v.  Robert- 
son, 78  Va.  602. 

It  was  likewise  insisted  by  appellant  that  if  the  decree  of  ap- 
pellees  be  not  void,  it  was,  nevertheless,  barred  by  the  statute 
of  limitations,  and  for  that  reason  ought  not  to  have  been  es- 
tablished as  a  subsisting  demand  against  the  estate  of  Jamei 
Sobinett,  deceased. 

^^  A  brief  consideration  of  conceded  facts  wiU  show  that 
the  contention  cannot  be  maintained.  As  has  been  remarked, 
avoidable  judgment,  until  set  aside  in  a  proper  proceeding  for 
that  purpose,  possesses  all  the  attributes  of  a  valid  judgment 
The  decree  under  consideration  is,  therefore,  to  be  given  the 
same  force  and  effect  as  if  James  Bobinett  had  been  alive  at 
the  date  of  its  rendition;  and,  as  has  been  seen,  an  account  of 
debts  was  ordered  October  1,  1891,  within  less  than  five  years 
from  the  date  of  tiie  decree.  So  that  the  decree  was  plainly 
not  barred  by  any  statutory  provision. 

The  remaining  assignment  of  error  to  the  first  decree  is  t9 
the  action  of  the  circuit  court  in  refusing  to  require  Harvey  K 
Mustard  to  be  made  a  party  defendant  to  the  litigation. 

It  is  not  the  practice  of  the  courts,  nor  is  it  the  policy  of  the 
law,  to  encumber  suits  for  the  administration  of  the  assets  of 
decedents'  estates  with  collateral  issues,  affecting  the  adjust- 
ment of  equities  between  persons  as  to  whom  and  many  of  the 
creditors  there  is  no  sort  of  privity. 

In  respect  to  a  similar  contention,  this  court  said,  in  the  case 
of  Wytheville  etc.  Dairy  Co.  v.  Frick  Co.,  96  Va.  141,  146,  30 
S.  E.  491,  492:  ''If  these  persons  were  made  defendants  any 
liens  on  their  lands  would  have  to  be  ascertained,  which  upon 
the  same  principle,  would  compel  the  making  of  any  other 
persons  parties  defendants  who  were  defendants  to  judgments 
constituting  liens  on  their  lands,  thereby  adding  new  parties 
from  time  to  time  without  end,  at  tJie  expense  and  delay  of  ths 
creditor,  and  to  the  great  prejudice  of  his  rights.** 

But,  aside  from  the  general  rule  of  the  subject,  there  wers 
special  reasons  in  this  case  which  justified  the  court  in  dismiss- 
ing the  petition  of  appellant  asking  that  appellees  be  required 
to  implead  Harvey  B.  Mustard,  and  embject  his  property  to  the 
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satisfaction  of  their  debts.  It  was  not  pretended  that  the  dehta 
had  been  paid  or  otherwise  satisfied,  and  Mustard's  insolvency 
^^'''  was  shown  to  the  answers  to  the  petition  and  afiSdavits  ac- 
companying them,  and  admitted  by  appellant,  who  filed  no 
replication  to  those  answers. 

It  also  appears  that  the  petition  was  not  presented  until  about 
three  years  after  the  demands  of  appellees  had  been  established 
before  the  commissioner.  The  court  was  warranted,  therefore, 
in  concluding  that  the  petition  was  interjected  for  purposes  of 
delay,  rather  than  for  the  bona  fide  object  of  bringing  a  neces- 
sary party  before  the  court 

The  petition  for  a  rehearing  of  the  decrees  of  May  term, 
1902,  which  was  denied  by  the  decree  of  November  term,  1902, 
is  predicated  upon  alleged  errors  in  the  former  decree,  which 
have  already  been  discussed  and  disposed  of  in  this  opinion. 

TTpon  the  whole  case,  the  decrees  complained  of  are  without 
error,  and  are  affirmed. 


A  Judffment  Affaintt  a  Deceased  Pereon,  if  jnrisdlistion  has  been  ob- 
tained during  his  lifetime,  is  generally  considered  voidable  merely 
and  not  tnbjeet  to  eollateral  attack:  See  the  monographic  note  to 
Watt  V.  Brookover,  29  Am.  St.  Bep.  81&  Compare  Ex  parte  Massie, 
131  Ala.  62,  90  Am.  St.  Bep.  20,  31  South.  483;  Beynolds  v.  Nesbitt, 
196  Pa.  St.  686,  79  Am.  St.  Bep.  786,  46  Atl.  841.  But  an  aetioa 
begun  and  prosecuted  against  a  dead  person  is  void:  Sbaa  ▼•  Bhaa, 
154  Mo.  699,  77  Am.  St  Bep.  779,  65  a  W.  860. 
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WEISES  T.  HOLZMAN. 

[83  Wash,  87,  73  Patf.  797.] 

APPEAL  BOKDS— Jnstiflcatlon  of  Sureties.—- An  objeetioii  U 
SA  appeal  bond  that  the  sureties  did  not  justify  as  to  ''property 
within  the  state"  is  one  going  to  the  sufficiency  of  the  sureties,  and 
mst  be  first  raised  in  the  court  below  in  order  to  be  available  oa 

appeal,     (p.  933.) 

NXX}IiXG£KOE — Sale  of  SxplosiTO— Pleading. — A  complaint 
.-alleging  negligence  in  that  the  defendant  manufactured,  sold  and 
delirered,  under  the  name  of  champagne  cider  a  dangerous  explosive, 
knowing  it  to  be  such,  without  warning  the  buyer  of  its  dangerous 
•character,  or  placing  on  the  bottle  containing  the  substance  any- 
thing to  indicate  that  it  was  a  dangerous  explosive,  whereby  a  third 
person,  without  fault  or  negligence  on  his  part,  was  injured  by  an 
explosion  of  the  substance,  is  not  subject  to  general  demurrer.  The 
only  remedy  is  by  motion  to  make  the  complaint  more  definite  and 
^certain,     (p.  034.) 

KEOLIOENCE — suability  to  Third  PeisoiL — One  who  know- 
ingly sells  and  delivers  to  another  an.  article  intrinsically  dangerous 
to  human  life  or  health,  such  as  a  poison,  explosive,  or  the  like, 
"Without  notice  to  the  purchaser  that  it  is  intrinsically  dangerous,  ia 
liable  to  any  person  who  is,  without  fault  on  his  part,  injured  thereby 
without  regard  to  any  privity  of  contract,     (p.  934.) 

Boche  &  Onstine,  for  the  appellant 

Post,  Avery  &  Higgins,  for  the  respondents. 

^  FUIiLEBTON,  C.  J.  The  appellant  sued  for  personal 
injnries.  A  general  demurrer  was  interposed  and  sustained 
to  his  complaint,  whereupon  he  refiised  to  plead  further,  and 
a  judgment  that  he  take  nothing  hy  his  action  was  entered 
against  him,  from  which  he  appeals  to  this  court 

(«2) 
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The  Tespoudents  moye  to  dismiBs  the  appeal  for  fhe  reason 
that  the  justification  of  the  sureties  on  the  appeal  bond  faib 
to  recite  that  the  sureties  are  worth  the  amount  for  "which  they 
jnstifj  '*in  property  within  this  state/'  as  required  by  section 
6509  of  the  Code  (Ballingcr's).  In  other  respects  the  bond  is 
regular.  While  it  may  be  difficult  to  distinguish  this  omission 
from  otiiers  made  in  appeal  bonds^  which  were  deemed  fatal  to 
the  appeal  by  this  courts  we  have  uniformly  held  this  one  net 
to  be  80,  but  that  an  objection  on  this  ground  is  one  going  to 
the  sufSciency  of  the  sureties,  which  must  be  raised  and  passed 
upon  in  the  court  below  in  order  to  be  available  in  this  court: 
McEachem  ▼.  Brackett,  8  Wash.  652,  658,  40  Am.  St.  Bep.  922, 
86  Pac.  690;  Warburton  v.  Ralph,  9  Wash.  537,  546,  38  Pac. 
140;  Horton  v.  Donohoe  Kelly  Banking  Co.,  15  Wash.  399,  46 
Pac.  409,  4T  Pac.  435.  As  ®*  the  objection  in  this  case  was 
not  so  raised,  the  motion  to  dismiss  must  be  denied. 

The  next  question  is,  Does  the  complaint  state  facts  sufB- 
dent  to  constitute  a  cause  of  action?  Stripped  of  its  verbiage, 
the  complaint  alleges  that  the  respondents  manufactured,  sold 
and  delivered  to  one  Pratt,  under  the  name  of  ^champagne 
cider,''  a  dangerous  explosive,  knowing  it  to  be  such,  without 
warning  Pratt  of  its  dangerous  character,  or  placing  on  the 
bottle  containing  the  substance  anything  to  indicate  that  it 
waa  a  dangerous  explosive;  and  that  appellant  while  in  the 
employ  of  Pratt,  and  engaged  in  his  duties  as  such  employ^, 
and  without  fault  or  negligence  on  his  part,  was  injured  by  an 
explosion  of  the  substance.  Paragraph  6  of  the  complaint  was 
as  follows:  "That  the  injuries  to  said  plaintiff  were  caused  by 
the  willful  negligence,  carelessness  and  want  of  proper  care  on 
the  part  of  the  defendant,  D.  Holzman  ft  Co.,  by  reason  of 
said  defendant  willfully,  carelessly  and  negligently,  and  for 
want  of  ordinary  care  in  the  manufacturinor,  bottling,  preparing, 
and  selling  of  said  champagne  cider,  in  this,  that  the  said  de* 
fendanfs  failure  to  manufacture,  bottle  and  prepare  the  said 
champagne  cider  in  the  proper  degree  of  temperature;  failed 
to  properly  charge  the  said  champagne  cider  with  the  proper 
amount  of  carbonic  acid  gas,  and  other  substances  used  in  the 
manufacturing  and  bottling  of  the  same;  failed  to  properly 
test  said  bottle  as  to  its  strength  and  endurance  to  hold  said 
champa^e  cider;  failed  to  properly  label  said  bottle  as  to  its 
being  an  explosive  and  dangerous  6ub>tance;  failed  to  explain 
to  the  said  M.  L.  Pratt,  or  said  plaintiff,  or  anyone  else,  of  the 
danger  in  handling  and  using  said  bottle  of  champagne  cider^ 
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and  the  cause  for,  and  probability  of  its  exploding  and  injuring 
those  who  came  in  contact  with  the  aame.**  The  prayer  waa 
for  damages  in  the  sum  of  ten  thousand  dollars. 

*^  The  record  does  not  advise  ns  as  to  the  ground  upon 
which  the  trial  judge  sustained  the  demurrer,  but  the  respond- 
ents uige  against  its  sufficiency  two  principal  oontentians,  tiie 
first  of  which  is  that  the  allegations  of  negligence  are  so  in- 
definite as  to  be  meaningless,  and  the  second,  that  there  is  no 
causal  connection  between  ibe  negligence  alleged  (conceding 
the  all^ations  sufficient)  and  the  injury  complained  of.  The 
argument  that  the  allegations  of  negligenoe  are  so  indefinite  as 
to  be  meaningless  is  based  upon  recitals  in  the  paragraph  above 
quoted*  It  seems  to  us,  however,  that  the  complaint  states  h 
cause  of  action  without  that  paragraph,  and  hence  it  is  not 
very  material  to  inquire  just  how  definite  this  particular  one 
should  have  been  made;  but,  conceding  it  otherwise,  we  do  not 
think  the  allegations  susceptible  to  a  general  demurrer. 
Clearly,  the  acts  recited  therein,  when  taken  with  the  other 
acts  recited  in  the  complaint,  constitute  actionable  negligence, 
and,  if  more  particularity  of  statement  was  desired  and  could 
be  required,  the  remedy  was  by  a  motion  to  make  more  definite 
and  certain;  not  by  a  general  demurrer. 

The  second  objection  seems  to  us  to  be  equally  without  merit. 
Due  who  sells  and  delivers  to  another  an  article  intrinsically 
dangerous  to  human  life  or  health,  such  as  a  poison,  an  explo- 
sive, or  the  like,  knowing  it  to  be  such,  without  notice  to  the 
purchaser  that  it  is  intrinsically  dangerous,  is  responsible  to  any 
person  who  is,  without  fault  on  his  part,  injured  thereby.  The 
rule  does  not  rest  upon  any  principle  of  contract,  or  contractual 
relation  existing  between  the  person  delivering  the  article  and 
the  person  injured,  for  there  is  no  contract  or  contractual  re- 
lation between  them.  It  rests  onjthe  principle  that  the  original 
act  of  delivering  the  article  is  wrongful,  and  that  everyone  is 
^^  responsible  for  the  natural  consequences  of  his  wrongful 
acts.  The  rule  that  liability  exists  in  such  cases  is  abundantly 
supported  by  authority.  In  Thomas  v.  Winchester,  6  N.  Y. 
397,  57  Am.  Dec.  455,  it  was  held  that  a  manufacturer  of  drugs, 
who  had  sold  a  druggist  extract  of  belladonna  under  the  label 
''extract  of  dandelion,*'  was  L'able  to  a  person  injured  thereby, 
who  had  procured  it  of  the  druggist  on  a  physician's  prescrip- 
tion calling  for  extract  of  dandelion,  it  appearing  that  neither 
the  druggist  nor  the  person  taking  it  knew  that  it  waa  other 
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than  it  was  labeled.  In  Norton  v.  Sewall,  106  Mass.  143,  8  Anu 
Bep.  298,  it  was  held  that  an  apothecary,  who  had  negligently 
sold  a  deadly  poison  for  a  harmless  medicine  called  for,  was 
liable  for  the  death  of  the  purchaser's  servant  to  whom  it  was 
administered,  at  the  suit  of  the  servant's  administrator.  In 
Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64,  the  prin- 
ciple governing  the  liability  was  stated  in  the  following  Ian- 
guage:  ''It  is  well  settled  that  a  man  who  delivers  an  article, 
which  he  knows  to  be  dange:ous  or  noxious,  to  another  person^ 
without  notice  of  its  nature  and  qualities,  is  liable  for  any  injury 
which  may  reasonably  be  contemplated  as  likely  to  result,  and 
which  does,  in  fact,  result  therefrom,  to  that  person  or  any  other 
who  is  not  himself  in  fault.''  So,  in  Lewis  v.  Terry,  111  CaL 
39,  52  Am.  St.  Rep.  146,  43  Pac.  398,  it  was  said :  ''We  agree 
that  the  action  cannot  be  sustained  on  the  ground  of  any  privity 
of  contract  between  plaintiff  and  defendants,  for  there  was  none. 
If  a  tradesman  sells  or  furnishes  for  use  an  article  actually 
unsound  and  dangerous,  but  which  he  believes  to  be  safe  and 
warrants  accordingly,  he  is  not  liable  for  injuries  resulting 
from  its  defective  or  unsafe  condition  to  a  person  who  was 
neither  a  party  to  the  contract  with  him,  nor  one  for  whose 
benefit  the  contract  was  made.  .  •  •  •  But  when  the  seller,  as 
^^  in  the  case  made  by  the  complaint  before  us,  represents  the 
article  to  be  safe  for  the  uses  it  was  designed  to  serve,  when 
he  knows  it  be  dangerous  because  of  concealed  defects,  he  com- 
mits a  wrong  independent  of  his  contract,  and  brings  himself 
within  the  operation  of  a  principle  of  the  law  of  torts."  See, 
also.  Shearman  and  Bedfield  on  Negligence,  5th  ed.,  sec.  117; 
Blood  Balm  Co.  v.  Cooper,  83  Ga.  457,  20  Am.  St.  Rep.  324, 
10  S.  E.  118;  Schubert  v.  J.  R.  Clark  Co.,  49  Minn.  331,  32 
Am.  St.  Rep.  569,  51  N.  W.  1103 ;  Bishop  v.  Weber,  139  Mass, 
411,  62  Am.  St.  Rep.  715,  1  N.  E.  154;  Elkins  v.  McKean,  79 
Pa.  St.  493 ;  12  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  508,  subd.  6. 
The  judgment  appealed  from  is  reversed,  and  the  cause  re- 
manded, with  instruction  to  overrule  the  demurrer. 

Hadley,  Anders,  Mount  and  Dunbar,  JJ.,  concur. 


The  Vendor  or  Manufacturer  of  a  Dangerous  Article  may  be  answer- 
able for  injuries  caused  by  such  article  to  others  than  the  purchasers 
Lewis  V.  Terry,  111  Cal.  39,  52  Am.  St.  Rep.  146,  43  Pac.  398;  Schu- 
bert ▼.  Clark,  49  Minn.  331,  32  Am,  St.  Bep.  569,  51  N.  W.  1103; 
Woodward  v.  Miller,  119  Ga.  618,  46  S.  £.  847,  100  Am.  St.  Bep.  — , 
and  note.    But  see  Heizer  y.  Kingsland  etc.  Mfg.  Co.,  110  Ho.  605, 
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83  Am.  St.  Kep.  482,  19  S.  W.  630;  and,  also,  Tyler  v.  Wood,  111  Ky, 
191,  98  Am.  St.  Bep.  406y  68  S.  W.  433;  Boston  Woven  Hote  6t«.  Oo^ 
▼.  Kendall,  178  Maaa.  232,  86  Am.  St.  Bep.  478,  59  N.  S.  657.  Aa 
to  the  liability  to  the  buyer  of  one  who  sella  a  dangerous  sabatanee^ 
aee  Gibson  v.  Torrent,  115  Iowa,  163,  88  N.  W.  443,  91  Am.  St.  ^ 
147,  and  eaaea  eited  in  the  eroaa-ref  erenee  note  thereto. 


TOWNER  V.  EODEGEB. 

[33  Wash.  153,  74  Pae.  50.] 

FUBLZO  LAKDS—^omesteads— Administrator's  Bigbk  to  Sell 
ImproTameats  and  Bight  of  PoasesslaiL— If  a  homestead  settler  upon 
imsurveyed  pnblie  landa  dies  without  heirs  who  are  eitiseaa  of 
the  United  States,  his  administrator  cannot  sell  his  improveme&ts 
and  right  of  possession  of  the  land  for  the  purpose  of  paying  debta 
and  expenses  of  administration  and  vest  in  the  purchaser  the  right 
to  oust  the  then  occupant  of  the  land.     (p.  939.) 

HOMESTEADS--Death    of    OUdmaiit    Before    Patent.—- If    a 

homestead  claimant  upon  public  lands  dies  before  patent  issaea,  or 
before  the  right  to  demand  a  patent  has  aecrued,  the  land  doee  not 
become  a  pa  it  of  his  estate,  nor  subject  to  administration.  Upon 
his  death,  all  of  his  rights  under  the  homestead  entry  cease,  and  his 
heirs  become  entitled  to  a  patent,  not  as  successors  to  his  equitable 
interests^  but  beeause  the  law  gives  them  a  preference  as  new 
homesteaders,  and  allows  them  the  benefit  of  the  residence  of  their 
ancestor  upon  the  land.     (p.  939.) 

HOMESTEADS  —  Uabillty     for     Debts  •—  Adndnistration.  — 

Neither  a  homestead  nor  a  homesteader's  mere  right  to  poeseasion  of 
nnsunreyed  public  lands,  together  with  his  improvements  thereon, 
can  be  made  liable  for  debts  contracted  before  patent  issues,  either 
under  execution,  or  in  ease  of  his  death,  by  pzoeesa  of  adndnistra- 
tion.     (p.  940.) 

HOMESTEADS— Deatb  of  Homesteader— Bights  of  Heir»-« 
Administration. — ^Whatever  rights  survive  the  death  of  a  homestead 
settler  belong  to  his  heirs  and  not  to  his  estate,  and  if  his  heirs  fait 
to  exercise  such  rights,  or  if  there  are  no  heirs  capable  of  exerciaiag 
them,  the  land  becomes  again  open  for  oceupaney  by  any  qualified 
homesteader.  The  administrator  of  the  deceased  homesteader,  mm 
such,  succeeds  to  no  rights  in  the  homestead,  becnuse  these  are  re- 
served  to  the  heirs,  nor  is  such  administrator  invested  with  any  right 
to  sell  the  property  and  improvements  to  pay  debts  simply  because 
there  are  no  heir?,    .(p.  941.) 

EXECUTORS  AND  ADMINISTBATOBS— Sales.— Bole  of 
Caveat  Emptor  applies  to  a  purchaser  at  an  administrator's  sale  of 
a  homestead  settler's  rights,     (p.  941.) 

A.  P.  Flegel,  for  the  appellant. 

ICagill  ft  Magill  and  J.  N.  Pearcy,  for  the  respondent. 
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^M  Per  CUBIAM.  Bespondent  brought  this  Bidt  and  al* 
leged  that  he  was  in  poasession  of  a  certain  forty  acre  tract  of 
vnauryeyed  government  land,  which  was  formerly  occupied  by 
one  Morrison  as  a  squatter;  that  respondent  has  been  in  posses- 
sion of  the  land  since  about  October  1,  1898 ;  that  he  has  par- 
tially fenced  the  same,  has  continuously  improved  it  since  said 
date,  intends  to  take  it  as  a  homestead,  has  qualified  under  the- 
laws  of  the  United  States  to  do  so,  and  is  entitled  to  the  pos* 
session  thereof;  that  on  August  26,  1898,  said  Morrison  died* 
intestate  and  without  heirs,  and  soon  thereafter  respondoit  en- 
tered ^'^  into  posse8si<m  of  the  land,  and  commenced  the  colti* 
vation  and  improvement  thereof  as  aforesaid;  tiiat  on  January 
19,  1902,  one  Van  Name,  acting  as  administrator  of  the  estate 
of  said  Morrison,  attempted  to  sell,  at  public  administrator's 
sale,  the  said  improvements  and  the  right  of  possession  of  said 
land,  to  the  appellant  herein;  and  thereafter  the  appellant,  by 
stealth  and  in  the  absence  of  respondent,  broke  open  the  house 
upon  the  land,  entered  therein,  removed  respondent's  goods 
therefrom,  entered  upon  the  land  itself,  and  refuses  to  depart 
Iherefrom;  that  appellant  has  cut  timber  on  the  premises, 
thrown  down  fences  built  by  respondent,  and  threatens  to  culti- 
vate the  land  and  drive  respondent  therefrom ;  that  respondent 
has  not  been  absent  from  the  premises  at  any  time  for  a  longer 
period  iiian  five  days,  and  then  only  at  rare  intervals,  since  he 
entered  into  possession  thereof;  and  that  he  has  spent  large 
sums  of  money  and  much  labor  in  the  improvement  and  cultiva- 
tion of  the  land.  An  injunction  is  prayed,  restraining  appel- 
lant from  committing  waste  upon  the  premises,  and  from  in 
any  manner  interfering  with  respondent's  possession  and  enjoy^ 
ment  thereof.  The  prayer  also  asks  that  respondent  shall  be 
adjudged  to  have  the  sole  right  of  possession  of  said  land,  and 
that  so  much  of  said  administrator's  sale  as  attempted  to  con* 
vey  the  right  of  possession  shall  be  declared  null  and  void. 

Appellant  answered  the  complaint,  denying  many  allegations 
thereof,  and  alleged  affirmatively,  among  other  things,  that  said 
Morrison  died  intestate  and  without  heirs  who  were  citizens  of 
the  United  States ;  that  at  the  time  of  his  death  he  was  indebted 
to  various  persons;  that  ten  or  twelve  years  prior  to  his  death 
he  settled  upon  the  land  described  in  the  complaint,  with  the  in- 
tention of  claiming  it  as  a  ^"^  homestead,  he  being  qualified 
under  the  laws  of  the  United  States  so  to  do ;  that  after  his  set- 
tlement thereon  he  proceeded  to  improve  the  land,  built  a  dwell- 
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ing-houge,  bam^  and  woodshed,  and  cleared,  fenced,  plowed, 
and  cultivated  about  twenty^fiye  acres  of  Hie  tract;  that  the  said 
improvements  and  the  right  to  the  possession  of  said  land  con- 
stituted the  whole  estate  left  by  Morrison,  except  a  few  articles 
of  personal  property  of  small  value.  The  facts  concerning  the 
probate  proceedings  authorizing  the  aforesaid  sal^  and  the  fact 
of  the  sale  itself,  are  also  alleged.  It  is  further  averred  that 
appellant  took  possession  of  the  land  quietly  and  peaceably,  and 
under  and  by  virtue  of  said  administrator's  sale.  The  answer 
contains  other  allegations  which  need  not  be  set  out  here,  and 
concludes  with  a  prayer  for  a  restraining  order  pix)hib*iting  re- 
spondent from  interfering  with  appellant's  quiet  enjoyment  of 
the  premises,  and  for  a  judgment  quieting  appellant's  title  in 
and  to  the  right  of  possession  of  the  land. 

Bespondent  demurred  to  the  aflSrmative  answer  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  de- 
fense to  the  cause  of  action  set  out  in  the  complaint,  and  also 
upon  the  further  ground  that  the  court  has  no  jurisdiction  of 
the  subject  matter  of  the  defense  set  out  in  the  answer.  The 
demurrer  was  sustained.  Appellant  elected  to  stand  upon  his 
answer,  and  refused  to  plead  further.  Thereafter  the  court 
entered  judgment  to  the  effect  that  such  attempted  sale  by  the 
administrator  of  the  right  to  possession  of  the  land  was  void, 
and  that  appellant  acquired  no  right  to  such  possession  by  virtue 
of  such  sale ;  that  respondent  is,  and  at  all  times  since  October 
1,  1898,  has  been,  entitled  to  the  possession  of  the  land;  and 
that  appellant  shall  be  restrained  from  interfering  with  respond- 
ent's possession  and  enjoyment  thereof.  The  cause  is  here  on 
appeal  from  said  judgment. 

*'^''  Briefly  stated,  the  facts  challen^d  by  the  demurrer  to 
the  answer  are,  that  one  duly  qualified  settled  upon  imsurveyed 
government  land  with  the  intention  of  taking  it  as  a  homestead, 
and  afterward  died  intestate,  without  heirs  who  are  citizens  of 
the  United  States.  Subsequently,  another,  also  duly  qualified, 
took  possession  of  the  land  with  the  intention  of  taking  it  as  a 
homestead,  and  thereafter  resided  upon  it  and  improved  and 
cultivated  it  for  that  purpose.  The  question  of  law  presented 
is.  Can  the  administrator  of  the  deceased  settler  sell  the  latter's 
improvements  and  his  right  to*  the  possession  of  the  land  for 
the  purpose  of  paying  debts  and  expenses  of  administration,  and 
vest  in  the  purchaser  the  right  to  oust  the  occupant? 

The  homestead  law  vests  the  rights  in  the  land  in  the  claim- 
ant  himself,  for  his  exclusive  benefit,  and  if  he  die  before  patent 
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issues,  leaving  no  widow,  then  in  his  heirs  or  devisees,  if  they  be 
at  the  time  citizens  of  the  United  States:  U.  S.  Bev.  Stats., 
sees.  2290,  2291.  The  alien  heirs  are  incompetent  to  make 
proof  and  secure  title  to  a  homestead:  Agnew  v.  Morton,  13 
Land  Dec.  Dept.  Int.  228.  The  answer  in  the  case  at  bar  al- 
leges that  the  deceased  homesteader  left  no  heirs  who  were 
citizens  of  the  TTnited  States.  They  are,  therefore,  incompetent 
to'  make  the  necessary  proof  and  secure  title  as  heirs  of  the 
deceased. 

There  is  no  authority  in  the  land  laws  for  an  executor  or  ad- 
ministrator to  consummate  the  inchoate  claim  of  a  deceased 
homesteader  for  the  benefit  of  the  creditors:  Stinson  v.  South 
&  North  Ala.  B.  B.  Co.,  9  Land  Dec.  Dept.  Int.  699.  If  a 
homestead  claimant  dies  before  patent  issues,  or  before  the  right 
to  demand  a  patent  has  accrued^  the  land  does  not  become  a 
part  of  his  estate.  Upon  **®  his  death,  all  his  rights  under 
the  homestead  entry  cease,  and  his  heirs  become  entitled  to  a 
patent,  not  because  they  have  succeeded  to  his  equitable  interest, 
but  because  the  law  gives  them  preference  as  new  homesteaders, 
and  allows  them  the  benefit  of  the  residence  of  their  ancestor 
upon  the  land:  Gjerstadengen  v.  Van  Duzen,  7  N.  Dak.  612, 
66  Am.  St  Eep.  679,  76  N.  W.  233 ;  Chapman  v.  Price,  32  Kan. 
446,  4  Pac.  807.  The  same  principle,  under  similar  statutory 
provisions,  is  applied  in  the  case  of  death  of  a  pre-emptor. 
The  subsequently  perfected  title  shall  inure  to  the  benefit  of  the 
heirs,  and  can  neither  be  devised  by  the  pre-emptor,  nor  sold 
in  satisfaction  of  his  debts  or  expenses  of  administration :  Wit- 
tenbrock  v.  Wheadonj  128  CaL  160,  79  Am.  St  Eep.  32,  60 
Pac.  664. 

''The  claim  of  a  squatter  on  public  land,  and  his  improve- 
ments made  on  the  land  during  his  occupancy,  are  not  assets'' : 
11  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  846;  citing  Holton  v. 
Holton,  99  Ga.  250,  26  S.  E.  468,  and  Bowen  v.  Burnett,  1  Pinn. 
(Wis.)   658. 

The  last  cited  case  is  directly  in  point,  but  an  examination 
of  the  first  one  cited  fails  to  disclose  what  was  actually  involved* 
The  decision  is  a  mere  memorandum  only,  to  the  efFect  that 
an  administrator  is  under  no  duty  to  administer,  as  a  portion  of 
his  intestate's  estate,  property  which  does  not  belong  to  the  lat- 
ter. It  may  be  fairly  presumed,  however,  that  the  editor  of  the 
above-quoted  text  was  advised  that  the  property  referred  to  in 
the  decision     was  ''the  claim  of  a  squatter  on  public  land.** 
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Moreover^  a  homestead  cannot  be  made  liable  for  debts  oon- 
tracted  before  patent  issues:  IT.  S.  Bev.  Stats,  sec.  2296;  Bar- 
nard V.  Boiler,  105  Gal  214,  38  Pac.  728 ;  Wallowa  Nat.  Bank 
▼.  Biley,  29  Or.  289,  64  Am.  St  Rep.  794,  45  Pac  766.  This 
court  has  recognized  the  above  to  be  the  invariable  role  as  t^ 
the  enforcement  of  debts  by  any  unwilling  ***•  or  involuntaiy 
appropriation,  aa  by  way  of  execution  or  attachment,  the  ezoep* 
tion  to  the  rule  being  that  a  voluntary  encumbrance^  as  a  mort* 
gage,  may  be  enforced :  Weber  v.  Laidler,  26  Wash.  144,  90  Am. 
St.  Eep.  726,  66  Pac.  400. 

If  ^e  homestead  itself,  with  title  acquired,  cannot  be  sub* 
jected  to  liability  for  debts  contracted  before  the  issuance  of 
patent,  it  would  seem  to  follow  with  equal  force  that  the  home- 
steader's mere  right  to  possession  of  land,  not  even  entered, 
together  with  his  improvements  thereon,  is  likewise  exempt 
from  such  liability.  If  execution  for  debts  contracted  before 
patent  cannot  be  enforced  against  a  homestead,  either  acquired 
or  inchoate,  it  follows  that  such  debts  cannot  be  enforced 
against  it  by  the  processes  of  administration,  aa  was  attempted 
to  be  done  in  this  case.  If  the  improvements  and  right  of  pot- 
session  of  the  settler  when  living  cannot  be  sold  to  satisfy  his 
debts,  the  mere  fact  of  death  does  not  change  the  principle. 

It  therefore  seems  to  be  the  policy  of  the  law  to  guard  home- 
stead rights  for  the  benefit  of  the  entryman  himself,  and,  in  case 
of  his  death  before  patent,  for  the  benefit  of  his  heirs.  What* 
ever  rights  survive  the  death  of  the  homesteader  belong  to  Ote 
heirs,  and  not  to  the  estate  of  the  deceased.  The  heirs  do  not 
succeed  to  such  rights  by  inheritance,  but  by  virtue  of  the  law 
which  merely  grants  to  them  preference  rights.  If  they  fail  to 
exercise  those  rights,  or  if ,  as  in  this  caae,  there  are  no  heirs 
capable,  as  citizens  of  the  United  States,  of  succeeding  to  such 
rights,  then  there  is  no  one  else  to  whom  any  preference  right 
survives,  and  the  land  is  open,  as  a  part  of  the  public  domain, 
for  occupancy  by  any  qualified  homesteader.  The  administrator. 
as  such,  succeeds  to  no  rights  in  the  homestead,  for  the  reason 
that  these  are  reserved  for  the  heirs,  ^®®  and  the  law  does  not 
invest  the  administrator  with  any  rights  therein  simply  because 
there  are  no  heirs. 

Appellant  cites  Burch  ▼.  McDaniel,  2  Wash.  Ter.  58,  8  Pac 
^S6,  and  urges  that  case  as  authority  for  selling  the  possessory 
rights  of  a  homesteader  by  the  administrator.  That  case  seems 
to  have  been  decided  upon  the  strength  of  the  provision  of 
former  section   2269  of   the   Bevised  Statutes  of  the  United 
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States.  That  section  has  since  been  repealed  by  the  act  of 
liareh  Z,  1891 :  See  2  XT.  S.  Comp«  Stats.  1901,  p.  1379.  That 
section  provided  that  npon  the  death  of  any  person  entitled 
to  claim  benefits  of  the  pre-emption  laws,  before  consimimating 
bis  daim,  his  executor  or  administrator  might  file  the  papers 
necessary,  and  that  the  entry  should  be  in  favor  of  the  heirs  oif 
aaid  deceased  pre-emptor;  that  the  patent  thereon  should  cause 
the  title  to  inure  to  such  heirs  in  the  same  manner  as  if  their 
names  had  been  specifically  mentioned. 

The  court  held  under  that  law  that  the  right  of  possession  of 
pre-empted  land  to  which  title  was  inchoate  passed  on  the 
death  of  the  pre-emptor  to  his  administrator;  that  the  right  of 
possession  thus  acquired  was  subject  to  a  trust  which  required 
the  administrator  to  perfect  title  in  favor  of  the  heirs,  if  the 
estate  was  in  such  condition  as  to  enable  him  to  do  so,  and  if 
the  interests  of  the  heirs  and  all  things  considered  so  demanded; 
that  he  might,  also,  under  such  trust,  if  the  interests  of  the  heirs 
so  demanded,  sell  the  right  of  possession  for  their  benefit  in- 
stead of  perfecting  title  in  their  behalf.  But  it  was  expressly 
hdd  that  such  sale  must  be  for  the  benefit  of  the  heirs^  and  not 
for  creditors;  that  the  administrator  stood  in  possession  as 
representing  the  ancestor  for  the  benefit  of  the  heirs,  and  not 
as  representing  him  for  the  benefit  of  creditors  and  heirs  alike. 
Thus  it  will  be  seen  that  the  case  cited  ^^^  is  authority  for  sale 
by  the  administrator  only  when  it  is  for  the  benefit  of  the  heir. 
Section  2292  of  the  Bevised  Statutes  of  the  TTnited  States 
provides  for  such  a  sale  by  the  administrator  for  the  benefit  of 
infant  children  of  the  deceased,  but  it  must  be  for  their  benefit, 
and  for  no  other  purpose.  There  seems  to  be  no  authority  for 
the  administrator  to  sell  for  the  benefit  of  the  creditors. 

We  conclude,  therefore,  that  the  attempted  sale  in  this  case 
was  void.  Appellant  may  have  purchased  in  good  faith,  but 
the  rule  of  caveat  emptor  applies  to  a  purchaser  at  an  adminis- 
trator's sale:  Ojerstadengen  v.  Van  Duzen,  7  N.  Dak.  612,  66 
Am.  St.  Hep.  679,  76  N.  W.  233 ;  Smith  v.  Wildman,  178  Pa. 
St  246,  66  Am.  St  Bep.  760,  36  Atl.  1047;  Lindsay  v.  Cooper, 
94  Ala.  170,  38  Am.  St  Bep.  108,  11  South.  325. 

We  think  the  demurrer  to  the  answer  was  properly  sustained 
and  the  judgment  is  affirmed. 


If  a  Home$tead  OUUmant  to  pnblie  lands  dies  before  a  patent  issues, 
tbe  land  does  not  become  a  part  of  bis  estate:  Gjerstadenjs^  v.  Van 
Duzen,  7  K  Dak.  612,  66  Am.  St.  Itep.  679,  76  N.  W.  233.  And  his 
jieirs  who  perfect  title  in  themselves,  receive  the  land,  not  from  their 
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ancestor,  but  directly  from  the  government;  and,  upon  the  iaraing  ol 
the  patent,  thej  bceome  possessed  of  the  full  legal  and  equitable  title, 
free  from  any  mortgage  lien  sought  to  be  created  thereon  by  the 
entryman  in  his  lifetime:  Marley  ▼.  Sturkert,  62  Neb.  163,  89  Am.  St 
Bep.  749,  86  N.  W.  1056.  See,  too,  Wittenbrock  ▼.  Wheadon,  128 
Cal.  150,  79  Am.  St.  Bep.  32,  60  Pac,  664.  As  to  the  exemption  of 
land  entered  under  the  federal  homestead  act  from  debts  contracted 
before  the  issuance  of  a  patent,  see  Weber  v.  Laidler,  26  Wash.  144, 
90  Am.  St.  Rep.  726,  66  Pac,  400;  Wallowa  Nat.  Bajik  v.  Rilev.  29 
Or.  289,  64  Am.  St.  Bep.  794,  45  Pac.  766;  Adams  ▼.  Church,  42  Or. 
270,  95  Am.  St.  Bep.  740,  70  Pac.  1037.  And  as  to  the  selling,  leas- 
ing, or  encumbering  of  a  homestead  before  final  proof,  see  the 
monographic  note  to  Wilcox  y.  John,  52  Am.  St.  Bep.  249-254;  Mill- 
iken  v.  Carmichael,  134  Ala.  623,  33  South.  9,  92  Am.  St.  Bepw  4S^ 
and  eaaes  eited  in  the  erosa-ref  erence  note  thereto. 


YOUNG  ▼.  SEATTLE  TRANSFER  COMPANY. 

[33  Wash.  225,  74  Pac.  875.1 

EVIDSNCE — ^Telephone  Commimications. — ^When  material  to 
the  issues,  communications  through  the  medium  of  the  telephone  may 
be  shown  in  the  same  manner,  and  with  like  effect,  as  conversationi 
had  between  individuals  face  to  face,  but  the  identity  of  the  person 
sought  to  be  charged  with  a  liability  by  means  of  a  telephone  com- 
munication must  be  established  by  some  tebtimony,  either  direct  or 
circumstantial,     (up.  945,  f46.) 

EVIDENOE — ^Telephone  Ctomnmnicattopg— Failure  of  Proof.— 
A  Derson  whose  sole  cause  of  action  is  his  reliance  and  action  taken 
upon  a  telephonic  communication,  haa  the  burden  of  proof  to  establish 
the  identity  of  the  person  sought  to  be  charged  as  the  person  con- 
versing with  him  at  the  other  end  of  the  telephone  line,  and  in  the 
absence  of  his  establishing  such  identity,  his  ease  miiat  fall  for 
failure  of  proof,     (p.  946.) 

Metcalfe  &  Jurey,  for  the  appellant 

Ballinger,  Ronald  &  Battle,  for  the  respondent 

«*«  Per  CURIAM.  This  was  an  action  begun  in  flie  ra- 
perior  conrt  of  King  county  by  respondent,  J.  W.  Young,  for 
the  recovery  of  the  value  of  a  trunk  and  contents  alleged  to 
have  been  stored  in  the  month  of  August,  1898,  with  appellant, 
Seattle  Transfer  Company.  The  answer  was  a  general  denial, 
except  as  to  the  incorporation  of  appellant^  the  character  of  its 
business,  and  the  demand  for  the  trunk.  The  cause  was  tried 
to  a  jury  in  the  superior  court,  a  verdict  was  rendered  in  favor 
of  respondent  against  appellant  for  two  hundred  and  for^  dot 


Nov.  1903.]     YouKG  V.  Seattls  Tranbfsb  Co.  943 

larsy  and  judgment  was  entered  on  the  verdict  for  that  amount 
and  costs,  from  which  it  appeals  to  this  court. 

At  the  trial^  after  respondent  rested,  appellant  moved  for  a 
nonsuit,  which  was  denied.  Appellant  thereupon  submitted  its 
evidence,  and  after  the  rendition  of  the  verdict  moved  the  court 
for  a  new  trial,  which  was  overruled.  Appellant  excepted  to 
each  ruling  in  denying  its  request  for  a  nonsuit  and  its  motion 
for  a  new  trial.  The  assignment  ^^^  of  error  presents  the  sole 
question  in  the  case — Was  there  evidence  to  support  the  verdict 
of  the  jury? 

Under  the  issues,  as  formulated  by  the  pleadings,  the  burden 
of  proof  was  cast  upon  respondent  to  show  by  some  testimony 
that  the  Seattle  Transfer  Company  undertook  to  receive  and 
place  in  storage,  for  a  consideration,  in  one  of  its  warehouses 
at  the  city  of  Seattle,  respondent's  trunk  and  contents,  and  that 
in  pursuance  of  such  agreement  appellant  did  receive  said  goods 
for  that  purpose.  The  evidence  bearing  on  these  propositions, 
adduced  at  the  trial  on  behalf  of  respondent  and  appellant,  may 
be  summarized  as  follows:  Respondent  and  one  Ramsay,  in 
February,  1898,  jointly  occupied  a  room  at  the  Yesler  residence 
in  Seattle.  Respondent,  intending  to  go  to  Alaska,  placed  cer« 
tain  of  his  wearing  apparel  in  said  trunk,  then  in  the  Yesler 
residence  in  the  custody  of  Mr.  Ramsay,  to  remain  in  the  room 
they  were  jointly  occupying  until  Mr.  Ramsay  should  desire  to 
move  from  said  place,  in  which  event  he  was  instructed  by  re- 
spondent to  store  the  trunk  with  appellant  company;  that  some 
time  during  the  month  of  August,  1898,  Ramsay,  intending 
to  remove  from  the  Yesler  residence,  attempted  to  commtmicate 
with  the  appellant  about  the  storage  of  the  trunk  on  two  differ- 
ent occasions.  At  the  trial  the  circumstances  regarding  such 
communications  were  related  by  Ramsay  in  his  direct  examina- 
tion in  the  following  language : 

'1  rang  up  the  Seattle  Transfer  Company  and  told  them  to 
send  up  and  get  Mr.  Young's  trunk  at  the  Yesler  home,  where 
we  were  rooming,  and  take  it  down  and  put  it  in  storage  for 
Mr.  Young;  and  somehow  they  didn't  send  up  for  the  trunk 
that  day ;  so  when  I  went  back  to  my  room  that  night  I  found 
the  trunk  hadn't  been  sent  for;  so  the  following  day  I  tele- 
phoned again  to  the  Seattle  Transfer  Company,  and  told  them 
I  would  like  for  them  to  send  up  and  get  that  trunk  right  away; 
that  I  wanted  •■^  to  move,  and  would  like  for  them  to  take 
care  of  it;  and  they  said  they  would  send  a  man  up  to  attend 


-944  Ambbioah  Statb  Bepobts,  You  99.         [Wadt 

to  it  that  day;  ao  when  I  went  back  home  that  eyening  I  found 
the  trunk  had  been  called  for  and  taken  away/' 

This  witness  also  testified  in  this  connection^  in  response  to 
questions  propounded  by  respondent's  counsel,  in  the  following 
manner: 

^Q.  Ton  don't  know,  of  course,  who  it  was  at  the  other  end 
-of  the  line  tiiat  you  were  talking  to?  A.  No,  I  do  not.  Q.  How 
did  you —  Just  explain  to  the  jury  what  you  did,  now,  about 
reaching  the  ofBce  of  the  Seattle  Transfer  Company.  A.  Well, 
I  did  in  that  case  the  same  as  I  would  do  in  any  other — just 
simply  looked  up  the  number  in  the  directory,  and  rang  up  and 
inquired  if  that  was  the  Seattle  Transfer  Company.  Q.  What 
reply  did  you  get?  A.  They  replied  that  it  was.  So  then  I 
requested  them  to  send  up  and  get  the  trunk.'' 

Bamsay,  on  cross-examination,  testified,  that  he  tdephoned 
from  Newhall's  store  down  town  in  Seattle  each  time;  that  he 
did  not  recognize  the  voice  of  the  person  addressed  at  either 
time ;  that  he  did  not  recollect  the  number  of  the  telephone  he 
called  up,  and  did  not  know  who  took  the  trunk  away  from  the 
house.  Mrs.  Emma  Gagle,  who  lived  at  the  Yesler  residence 
at  the  time,  testified:  ^  know  that  the  trunk  was  taken  from 
ihe  Tesler  residence.  I  don't  know  the  party's  name  who  took 
it,  but  I  do  know  it  was  an  expressman.  I  don't  know  where 
the  trunk  was  taken."  No  check  or  receipt  for  the  trunk  was 
ever  asked  for  or  received  by  Bamsay  or  Mrs.  Gkigle  from  the 
appellant  or  the  expressman  who  removed  the  trunk.  The  re- 
spondent at  that  time  was  in  Alaska. 

In  the  spring  of  the  year  1900,  Young  wrote  Bamsay  from 
Alaska  requesting  him  to  go  to  the  transfer  company  and  get 
his  trunk,  pay  the  storage  charges,  and  send  it  to  him.  Bam- 
say, pursuant  to  such  request,  went  to  the  office  **•  of  appel- 
lant, and  after  diligent  search  the  company  was  unable  to  find 
any  trace  of  the  trunk  or  its  contents,  either  by  consulting  its 
books  or  by  searching  through  its  warehouse.  Bespondent  testi- 
fied that  he  left  Seattle  for  Alaska  in  February,  1898,  corrob- 
orated Mr.  Bamsay  with  regard  to  leaving  the  trunk  and  con- 
tents with  him,  and  authorizing  him  to  store  same  with  appel- 
lant; and  testified  further,  that  he  never  at  any  time  saw  the 
trunk  in  the  possession  of  the  transfer  company;  that  he  per- 
sonally had  had  no  agreement  with  the  company  concerning 
the  trunk,  but  had  left  the  matter  in  Bamsay's  hands ;  that,  on 
his  return  from  Alaska,  he  went  to  the  office  of  appellant  and 
liad  a  conversation  concerning  the  trunk  with  Mr.  Shaubut,  in 
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charge  of  the  baggage  department  of  the  transfer  company. 
Respondent  testified :  ^'We  went  down  into  the  storage-room  to 
see  if  witness  could  pick  out  the  tnink^  and  were  unable  to  find 
it  Mr.  Shaubut  claimed  that  the  company  did  not  have  it.^' 
The  date  of  this  conversation  and  search  was  not  definitely 
fixed  by  Mr.  Youngs  but  Mr.  Shaubut,  testifying  on  behalf  of 
appellant,  said  it  was  about  one  year  prior  to  the  trial  of  the 
cause,  thereby  fixing  the  date  about  June  12, 1901, 

On  behalf  of  appellant  the  testimony  tended  to  show  that 
no  record  was  ever  made  with  reference  to  the  trunk;  that  thor- 
ough search  was  had  and  no  trace  of  it  or  its  contents  could 
be  found;  that  the  company,  in  the  month  of  August,  1898,  did 
an  extensive  storage  and  transfer  business;  that  mistakes  had 
sometimes  occurred  in  handling  merchandise;  that  the  three 
witnesses  examined  on  behalf  of  appellant,  who  were  at  that 
time  agents  and  officers  of  the  transfer  company,  had  no  knowl« 
edge  or  recollection  of  the  communications  over  the  telephone 
alleged  to  have  been  made  by  Bamsay;  witness  Shepard  testi- 
fying, that  in  the  *■•  month  of  August,  1898,  he  was  clerk  in 
the  office  of  appellant  company,  that  it  was  his  bunineas  to  re- 
ceive orders  communicated  over  the  telephone,  and  that  while 
he  happened  to  be  out  of  the  office  attending  to  the  company's 
affairs  someone  else  might  answer  calls  at  the  telephone. 

The  appellant  contends  that  the  evidence  produced  at  the 
trial  failed  to  show  that  the  trunk  and  contents  in  question 
ever  came  into  the  possession  of  the  Seattle  Transfer  Com- 
pany by  virtue  of  any  contract  or  arrangement  made  or  had 
with  respondent,  or  in  any  other  manner.  The  onus  probandi 
wag  upon  respondent  at  the  trial  as  to  the  issues  tendered  by 
him,  above  noted*  The  jury,  having  rendered  a  verdict  in  re- 
spondent's favor,  must  necessarily  have  found  that  the  trunk 
and  contents  came  into  appellant's  possession  by  virtue  of  some 
contractual  relation  entered  into  between  some  agent  of  appel- 
lant and  Itx,  Bamsay,  representing  the  respondent.  Verdicts 
of  juries  as  well  as  findings  of  courts,  in  determining  questions 
of  fact,  must  be  based  upon  testimony:  Beidhead  t.  Skagit 
County,  33  Wash.  174,  73  Pac.  1118. 

When  material  to  the  issues,  communications  through  the 
medium  of  the  telephone  may  be  shown  in  the  same  manner, 
and  with  like  effect,  as  conversations  had  between  individuals 
face  to  face,  but  the  identity  of  the  party  sought  to  be  charged 
with  a  liability  must  be  established  by  some  testimony,  either 
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direct  or  circumstantiaL  It  is  not  always  necessary  that  the 
voice  of  the  party  answering^  or  of  either  pariy,  for  that  matter, 
be  recognized  by  the  other  in  such  conyersationSy  but  the  identity 
of  the  person  or  persons  holding  the  conyersation,  in  order  to 
fix  a  liability  upon  them  or  their  principals,  must  in  some  man- 
ner be  shown.  To  hold  parties  responsible  for  answers  made 
by  unidentified  persons,  in  response  to  calls  at  the  telephone 
***  from  their  offices  or  places  of  business  concerning  their 
affairs^  opens  the  door  for  fraud  and  imposition,  and  establishes 
a  dangerous  precedent,  which  is  not  sanctioned  by  any  rule  of 
law  or  principle  of  ethics  of  which  we  are  aware.  A  party  re- 
lying or  acting  upon  a  communication  of  that  character  takes 
the  risk  of  establishing  the  identity  of  the  person  conyersing 
with  him  at  the  other  end  of  the  line. 

The  able  counsel  for  respondent  argue  that  the  case  at  bar 
presents  the  question  as  to  the  weight  of  evidence — ^that  the  jury 
having  found  in  respondent's  favor  on  these  issues,  the  court 
will  not  interfere.  On  that  branch  of  the  case,  relating  to  com- 
munications over  the  telephone  as  evidence,  our  attention  ia 
directed  to  25  American  and  English  Encyclopedia  of  Law,  first 
edition,  886,  where  the  following  language  is  used :  ''There  may 
be  cases,  however,  in  which  the  fact  that  the  voice  is  not  recog- 
nizable, and  that  neither  party  can  be  absolutely  sure  of  fiie 
identity  of  the  person  conversing  with  him,  may  necessitate  the 
application  of  exceptional  rules." 

Several  cases  are  cited  in  the  footnote  in  support  of  this  prJ^ 
osition.  Wolfe  v.  Missouri  Pac.  By.  Co.,  97  Mo.  473,  10  Am. 
St.  Bep.  331,  11  S.  W.  49,  was  an  action  brought  by  plaintiffs 
(respondents)  against  the  company  (appellant)  to  recover  dam- 
ages for  breach  of  a  contract  for  the  carriage  and  delivery  of 
merchandise.  At  pa^  477,  94  Mo.,  also  10  Am.  St.  Bep.  331, 
11  S.  W.  50,  Barclay,  J.,  delivering  the  opinion  of  the  court 
observes :  '^n  the  progress  of  the  trial  the  court  admitted  testi- 
mony of  alleged  conversations  by  telephone  connected  with 
plaintiff's  office,  though  the  witness  did  not  identify  the  voice 
he  heard  at  their  instrument.!'  The  opinion  states  subsequently 
that  there  was  ample  testimony  to  support  the  finding  of  the 
trial  court,  and  that  its  instructions  were  correct;  and  then  pro- 
ceeds to  remark :  "A  *^  question  arose  incidentally  at  the  trial 
upon  the  admission  in  evidence  of  a  conversation  held  through 
the  telephone  between  someone  at  the  instrument  in  plaintiff's 
private  office  and  the  witness."  It  is  significant  that  the  sab- 
ject  matter  of  the  conversation  is  not  discussed  by  the  court 
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The  language^  in  connection  with  facts  of  the  case  as  shown 
by  the  decision^  would  imply  that  the  alleged  conmmnication 
was  not  very  material  to  the  issues,  as  the  court  remarked  fur- 
ther on :  "The  ruling  here  announced  is  intended  to  determine 
merely  the  admissibility  of -such  conversations  in  such  circum- 
stances, but  not  the  effect  of  such  evidence  after  its  admission.'* 

In  the  controversy  at  bar,  appellant  does  not  question  the 
admissibility  of  Bamsay's  alleged  conversations  over  the  tele- 
phone with  reference  to  the  trunk,  but  contends  that  they  fail 
to  connect  appellant  with  the  transaction. 

The  case  of  Globe  Printing  Co.  v.  Stahl,  23  Mo.  App.  451, 
bears  more  directly  on  the  propositions  discussed  by  the  respect- 
ive counsel  in  the  case  at  bar.  The  action  was  brought  by  the 
printing  company  (respondent)  against  Stahl  (appellant)  fot 
the  purpose  of  collecting  a  debt.  The  facts  appear  in  the  opin- 
ion of  tiie  court  at  page  452,  and  are  thus  stated : 

"The  sole  question  which  arises  upon  the  record  is  whether 
the  court  erred  in  admitting  evidence  of  a  conversation  had 
through  a  telephone  between  the  plaintiff's  bookkeeper  and  a 
person  who  answered  to  the  defendant's  name.  The  book- 
keeper testified  that  he  called  up  by  telephone  to  the  general 
office  of  the  Bell  Telephone  Company  for  the  defendant's  num- 
ber, and  was,  by  the  central  office,  connected  therewith ;  that  the 
list  of  the  telephone  company  showed  that  the  defendant  had 
two  telephones,  one  at  his  undertaking  establishment  on  Frank- 
lin avenue,  in  the  city  of  St.  Louis,  and  another  at  his  livery- 
stable,  on  Olive  street;  that  witness  was  not  certain  which  num- 
ber he  ^^^  called,  but  that  his  best  recollection  was  that  it  was 
the  Olive  street  number;  that  there  was  an  answer  from  the 
defendant's  number,  to  the  telephone  call;  that  he  (the  wit- 
ness) did  not  know  whose  voice  it  was,  and  does  not  now  know; 
that  the  witness  did  not  know  the  defendant's  voice  and  did 
not  know  the  defendant,  but  that  he  asked,  through  the  tele- 
phone, if  that  was  Stahl  (the  defendant)  and  the  answer  was 
Tfes.'  The  witness  was  then  asked  to  give  the  conversation 
then  had  through  the  telephone  with  the  party  answering  th? 
call.  In  response  to  this  question  the  witness  testified,  against 
the  objection  of  the  defendant,  Hhat  he  asked  why  defendant 
did  not  pay  the  bill  for  which  this  suit  was  brought,  and  that 
the  party  answering  said,  "All  right;  I  will  attend  to  the  matter 
about  the  first  of  the  month." '  A  previous  witness  had  testi- 
fied for  the  plaintiff  to  a  conversation  through  the  telephone 
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in  a  similar  manner  with  the  defendant^  whose  voice  the  for- 
mer witness  identified-'' 

The  court  ruled  that  the  testimony  was  admissible.  In  that 
case  it  appeared  that  the  bookkeeper  of  respondent  identified 
Stahl  by  first  inquiring  if  it  were  he  who  answered  the  call  at 
the  telephone.  Beceiving  an  affirmative  response,  he  talked 
with  Stahl  about  the  debt  for  which  suit  was  brought;  thougii 
Stahl's  voice  was  not  recognized,  still  it  should  be  borne  in  mind 
that  the  alleged  conversation  related  to  prior  dealings  had  be- 
tween the  parties  to  the  litigation.  It  further  appears  that  a 
previous  witness,  who  recognized  the  voice,  had  testified  to  a 
conversation  had  with  Stahl  over  the  telephone.  The  court 
very  properly  held  that  the  testimony  was  admissible.  While  it 
appears  in  the  case  at  bar  that  neither  respondent  nor  Mr. 
Ramsay  had  any  previous  dealings  with  the  appellant  concern- 
ing the  trunk  in  question,  Ramsay  did  not,  on  either  of  the 
occasions  named  make  any  effort  to  identify  the  party  or  parties. 

^^^  The  facts  in  the  other  cases  cited  by  the  author  were  so 
dissimilar  to  those  presented  in  this  controversy  we  deem  it 
unnecessary  to  comment  upon  them.  The  respondent  offered 
no  evidence  to  supply  ''the  missing  link''  in  that  regard.  The 
jury  was  permitted  to  gu^ss^  and  base  its  findings  thereon,  that 
some  agent  or  employ^  of  the  appellant  answered  witness  Ram- 
sey's communications,  or  at  least  one  of  them;  that  in  pursu- 
ance thereof  an  employ^  of  the  transfer  company,  who  was  un- 
known and  imidentified  by  the  testimony,  called  and  removed 
the  trunk  from  the  Yesler  residence.  This  is  not  a  question  as 
to  the  weight  of  evidence,  but  one  of  failure  of  proof  on  ma- 
terial issues  tendered  by  respondent  and  denied  by  appellant.  A 
verdict  based,  on  such  considerations  cannot  stand. 

We  are  therefore  of  the  opinion  that  the  trial  court  erred  in 
denying  appellant's  motions  for  a  nonsuit  and  for  a  new  trial, 
that  the  verdict  of  the  jury  was  not  sustained  by  the  evidence, 
that  the  judgment  of  the  superior  court  shoidd  be  reversed,  and 
the  case  remanded  with  directions  to  dismiss  the  action,  and  it 
is  so  ordered. 


A  Conversation  Of>er  a  Telephone  is  admissible  in  evidenee:  Shawyer 
T.  ChamberJain,  118  Iowa,  742.  84  N.  W.  661,  86  Am.  Bt.  Bep.  411, 
and  cases  cited  in  the  eross-referenee  note  thereto;  and  this  is  tme, 
it  is  said,  although  the  voice  at  the  telephone  is  not  identified:  'Wolfe 
V,  Missouri  Pae.  By.  Oo.,  97  Mo.  473,  10  Am.  St  Bc^.  831,  11  &  W. 
49. 
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STATE  ▼.  KENNAIT. 

[83  Waah.  247,  74  Pae.  381.] 

WITNESSES  —  Konresldeiit  —  OompelUng  Attandaace  of.— 
Neither  a  superior  judge  nor  any  other  offieer  qualifled  to  take  de- 
poeitiona  has  jurisdiction  to  compel  by  attachment  the  attendance  of 
a  nonresident,  who  is  outside  the  jurisdiction,  for  the  purpose  of  hav- 
ing his  deposition  taken,  although  he  has  been  served  with  sub- 
poena while  temporaril}r  within  the  jurisdiction,    (p.  950.) 

Thayer  &  Belt^  for  fhe  relator. 

Post,  Avery  &  Higgins,  for  fhe  respondeni 

•*^  DUNBAB,  J.  There  is  pending  in  the  TJnited  States 
drcnit  court  for  the  district  of  Washington  a  suit  wherein  T. 
Ford  Hopkins,  the  relator  in  this  application,  is  plaintiff,  and 
Charles  R.  Smith  the  defendant,  the  same  being  a  law  action  for 
the  recovery  of  money.  Issues  of  fact  are  made  up,  and  the  cause 
stands  ready  for  trial  at  the  next  term  of  said  circuit  court. 
Smith  was  notified  to  appeal*  before  the  Honorable  Henry  L- 
Kennan,  judge  of  the  superior  court  of  the  state  of  Washington- 
in  and  for  the  county  of  Spokane,  to  give  his  deposition,  at  th» 
instance  of  the  relator  in  the  cause  pending  in  the  said  circuit 
court  of  the  United  States.  Subpoena  was  issued  by  the  judge 
aforesaid,  but  the  said  Smith  did  not  appear  in  answer  to  said 
*^®  subpoena,  whereupon  the  attorney  for  the  relator  requested 
the  court  to  issue  a  writ  of  attachment  to  compel  Smith  to  ap- 
pear and  testify  in  said  action,  according  to  the  directions  of 
the  subpoena.  The  court  refused  to  issue  said  writ  of  attach- 
ment on  the  ground  that  he  was  without  jurisdiction  in  the 
premises,  and  the  relator  applies  to  this  court  for  a  writ  of 
mandamus  directing  said  judge  of  the  superior  court  to  issue 
an  attachment  for  the  person  of  said  Smith  to  require  him  to 
attend  before  said  judge  and  give  his  deposition,  and  to  make 
all  orders  which  may  be  necessary  or  convenient  in  the  premises 
in  order  to  require  said  Smith  to  give  his  deposition. 

It  is  conceded  that  Smith  is  a  nonresident  living  in  the 
state  of  Wisconsin;  that  he  was  temporarily  in  Spokane  City, 
in  this  state,  at  the  time  the  subpoena  was  served  upon  him; 
and  that  he  has  now  returned  to  his  home  in  the  state  of  Wis- 
consin. Passing  by  all  technical  questions,  and  conceding  that 
the  fees  were  properly  tendered  in  this  case,  we  find  no  author- 
ity in  the  statutes  of  this  state  or  elsewhere  sustaining  the  re*" 
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lator's  contention  that  jurisdiction  is  conferred  upon  a  superior 
judge  of  this  state,  or  any  other  oflBcer  who  under  the  laws  of 
the  state  is  qualified  to  take  depositions,  to  compel  by  attach- 
ment the  attendance,  for  the  purpose  of  having  his  deposition 
taken,  of  a  nonresident  of  the  state;  and  no  legitimate  deduc- 
tion can  be  drawn  from  the  general  provisions  of  the  statutes  in 
relation  to  the  exemption  of  witnesses  distant  a  certain  number 
of  miles  from  the  place  where  the  trial  is  held,  and  the  statute 
in  relation  to  the  taking  of  depositions,  that  would  warrant 
the  assumption  of  such  authority  on  the  part  of  the  court 

This  question,  however,  has  been  squarely  before  courts  of 
other  jurisdictions,  and  notably  before  the  supreme  court 
**®  of  Kansas  in  the  case  of  In  re  Hughbanks,  44  Kan,  105, 
24  Pac.  76.  There  Hughbanks,  who  was  a  resident  of  Osage 
county,  went  to  Lyon  county  on  business  for  a  day,  and  while 
there  was  served  with  a  subpoena  issued  by  a  justice  of  the 
peace  of  Lyon  county,  commanding  him  to  appear  before  that 
officer  four  days  thereafter,  and  give  his  deposition  to  be  used 
in  a  case  pending  in  Lyon  county.  He  went  back  to  his  resi- 
dence in  Osage  county,  and,  failing  to  return  to  Lyon  county 
in  obedience  to  the  subpoena,  was  attached  and  adjudged  guilty 
of  contempt.  Thus  it  will  be  seen  that  the  case  was  exactly 
the  same  in  principle  as  the  case  at  bar.  Held,  on  habeas  cor- 
pus, that^Hughbanks  was  not  obliged  to  obey  the  subpoena,  anJ 
that  the  judgment  for  contempt  and  his  imprisonment  theie- 
under  were  illegal. 

It  is  said  by  the  relator  in  his  brief  that  the  court  in  tiiat 
case  relied  upon  the  fact  that  the  proper  amount  of  witness 
fees  had  not  been  tendered,  which  was  not  true  in  the  case  at 
bar;  but  this  was  not  the  theory  upon  which  the  Hughbanks 
case  was  tried.  While  it  is  true  that  in  that  case  the  witness 
had  returned  to  his  home  county,  and  the  court  stated  that  he 
would  be  obliged  to  return  to  Emporia,  the  place  where  the 
court  was  held,  and  that  the  suggestion  that  he  would  be  en- 
titled to  mileage  fees  for  going  and  returning  was  correct,  and 
that  he  would  not  be  in  contempt  for  the  reason  that  such  fees 
had  not  been  tendered,  yet  the  court  concludes :  'In  our  opinion, 
however,  the  matter  of  tender  was  not  involved  in  the  proceed- 
ing, as  the  petitioner  was  not  obliged  to  obey  the  subpoena,  anil 
therefore  we  must  hold  his  imprisonment  to  be  illegaL"  The 
same  principle,  in  effect,  was  decided  in  Henry  v.  Bicketts,  1 
Cranch  C.  C.  680,  11  Fed.  Cas.  No.  6386, 
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**®  The  attorney  for  the  relator  urges  with  great  force  and 
energy  that  the  administration  of  justice  will  be  crippled  if 
witnesses,  under  such  circumstances,  cannot  be  compelled  to 
attend  and  testify;  but  this  subject  must  be  relegated  to  the 
legislature,  and  in  the  absence  of  legislative  action,  such  au« 
thority  does  not  exist. 

The  writ  will  be  denied. 

PuUerton,  C.  J.,  and  Hadley,  Mount  and  Anders,  JJ.,  con- 
cur. 


N(mre9ident$  temporarily  within  the  state  are  usually  regarded  as 
exempt  from  service  of  process:  See  the  monographie  nete  to  Worth 
V.  Norton,  76  Am.  St.  Kep.  535-543;  Thomas  v.  Thomas,  96  Me.  223, 
90  Am.  St.  Bep.  342,  52  Atl.  642.  Compare  Gnynn  v.  MeDaneld,  4 
Idaho,  605,  95  Am.  St.  Bep.  158,  43  Pac.  74;  Greenleaf  ▼.  People's 
Bank,  138  N.  a  292,  98  Am.  8t.  Bep.  709,  45  a  S.  638. 


SIMPSON  V.  CITY  OF  WHATCOM. 

[83  Wash.  392,  74  Pae.  577.] 

HUNIOIPAL  OOBPOBATIONS— LiahUity  for  Acts  Of  OA- 
0SI8. — If  a  damaging  act  or  the  neglect  of  a  city  officer  arises  in  the 
execution  of  a  duty  which  is  for  the  exclusive  benefit  of  the  city,  it 
is  liable,  but  if  such  duty,  in  whole  or  in  part,  is  one  imposed  upon 
the  city  as  a  public  instrumentality  of  the  state,  it  is  not  liable, 
(p.  953.) 

MUNIOIPAIi  00BP0BATI0N8.— Bicycles  and  Their  Use  upon 
the  streets  of  a  city  are  proper  subjects  for  police  regulation  in  the 
interest  of  the  public  safety  and  welfare,    (p.  954.) 

MUNICIPAL  OOBPOBATIOKS— Liability  Under  Void  Ordi- 
nancAi — ^A  municipal  corporation  is  not  liable  for  the  acts  of  its 
officers  in  arresting  and  prosecuting  a  person  under  a  void  ordinanee 
undertaking  to  impose  a  license  fee  for  the  benefit  of  the  city  and 
enacted  under  apparent  authority  of  a  statute.  In  such  case,  the 
damage  arises  in  the  performance  of  a  duty  imposed  upon  the  eity 
as  a  public  instrumentality  of  the  state,     (p.  960.) 

Stafford  &  Ellis  and  M.  P.  Stafford,  for  the  appellant 

H.  M.  White,  for  the  respondent 

•®*  DTJNBAB,  J.  Bespondent  passed  a  mnnicipal  ordi- 
nance prohibiting  the  riding  of  bicycles  of  a  certain  size  upon 
its  streets  unless  a  license  therefor  were  procured  and  a  tax 
of  one  dollar  a  year  paid  for  such  license.    The  ordinance  pro* 
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Tided  ^^^  that  seyeaty-five  per  cent  of  the  revenue  derived  fzam 
guch  license  flhonld  be  expended  on  certain  local  improvement* 
within  respondent's  municipal  limits,  and  that  the  remaining 
twenty-five  per  cent  was  to  be^  and  it  was,  mingled  with,  and 
made  a  part  of,  the  general  funds  of  the  city  for  use  in  its  local 
interests,  benefits,  and  advantages. 

On  the  fifteenth  day  of  August,  1900,  one  Shelley,  a  policeman 
of  respondent  city,  made  and  swore  to  an  affidavit  before  a 
police  justice  of  the  respondent,  charging  appellant  with  the 
violation  of  said  ordinance  by  rifling  a  bicycle  on  the  public 
streets  without  having  procured  a  license  therefor.  A  warrant 
was  issued,  the  said  policeman  arrested  the  plaintiff,  imprisoned 
him  for  several  hours,  and  caused  him  to  be  arraigned  before  a 
police  justice  on  said  charge.  Appellant  was  prosecuted  by  the 
city  attorney,  and  convicted  and  fined,  and  a  judgment  for  such 
fine  and  costs,  amounting  to  thirteen  dollars  and  seventy  cents, 
was  entered  against  him  in  the  police  court  of  said  city.  In 
order  to  release  himself  from  said  conviction  and  judgment, 
appellant  was  compelled  to,  and  did,  appeal  therefrom  to  the  an- 
perior  court  of  the  state  of  Washington^  giving  bond  in  the  sum 
of  one  hundred  dollars  to  perfect  such  appeal.  Upon  said  ap- 
peal the  ordinance  was  held  by  the  judge  of  the  superior  court 
to  be  null  and  void  in  so  far  as  it  purported  to  prohibit  the 
riding  of  bicycles  upon  the  public  streets  of  respondent  without 
a  license,  and  appellant  was  acquitted  of  such  charge.  In  de> 
fending  himself  from  such  charge,  conviction^  and  judgment, 
appellant  was  compelled  to  employ  attorneys  at  an  expense  of 
fifty  dollars. 

Afterward  appellant  brought  an  action  for  damages  against 
the  city,  alleging  in  his  complaint  the  matters  and  things  just 
above  stated,  in  addition  to  the  allegation  that,  by  reason  of 
such  charge,  arrest,  and  trial,  appellant  lost  time  to  the  value 
of  fifteen  dollars,  and  was  injured  in  his  feelings  •••  and  sub- 
jected to  humiliation  and  disgrace  and  caused  mental  pain  and 
anxiety  to  his  damage  in  the  sum  of  two  thousand  five  hundred 
dollars,  asking  judgment  for  two  thousand  five  hundred  and 
sixty-five  dollars.  To  this  complaint,  the  substance  of  which 
we  have  given,  the  respondent  city  demurred.  The  demurrer 
was  sustained,  and,  appellant  refusing  to  plead  further,  ]udg« 
ment  ^as  entered  in  favor  of  respondent. 

The  issues  arise  on  the  ruling  of  the  court  in  sustaining  the 
demurrer  to  the  complaint.  The  exact  question  involved  in 
this  case  has  not  heretofore  been  presented  to  this  court,  and 
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we  have  therefore  made  an  exhaustive  examination  of  the  an* 
Ihorities  bearing  on  the  question.  It  must  be  confessed  that 
they  are  somewhat  bewildering^  as  well  in  number  as  in  lack 
of  harmony,  viewed  either  from  the  standpoint  of  different  con- 
clusions from  the  same  state  of  facts,  or  of  the  announcement 
of  different  principles  controlling  the  same  conclusions.  So 
that  it  is  not  easy  to  reconcile  all  of  the  decisions  and  deduce 
therefrom  a  satisfactory  general  principle,  by  subjection  to 
which  the  different  facts  can  be  tested. 

The  controlling  question  in  all  this  character  of  cases  is 
whether  or  not  the  officers,  to  whom  are  attributed  the  delin- 
quencies which  resulted  in  the  damage  alleged,  are  the  agents 
of  the  city.  If  they  are,  then  the  doctrine  of  respondeat  su- 
perior applies,  and  the  city  is  liable;  if  not,  otherwise.  We 
think  it  is  a  general  rule — ^at  least  one  which  has  been  adopted 
by  this  court — ^that,  even  in  the  absence  of  a  statute  giving  the 
right  of  action,  cities  are  liable  for  acts  of  misfeasance  and  mal- 
feasance injurious  to  individuals,  done  by  their  authorized 
agents  or  officers  in  the  course  of  the  performance  of  corporate 
powers,  or  in  the  execution  of  corporate  duties.  But  this 
raises  the  perplexing  distinction  between  corporate  duties  and 
public  duties— questions  as  ^®*  to  when  the  officers  are  acting 
as  agents  for  the  corporation,  and  when  of  the  state  or  general 
public.  When  for  the  general  public,  or  in  furtherance  of  the 
public  policy  of  the  state,  the  city  is  not  liable  for  their  acts. 
In  some  jurisdictions,  as  in  Massachusetts,  it  is  held  that,  even 
when  the  officers  are  acting  confessedly  in  the  interests  of  the 
city,  no  private  actions  for  damages  will  lie  unless  specially 
authorized  by  statute.  But  it  is  unnecessary  to  discuss  that 
line  of  cases,  as  this  court  in  Sutton  v.  Snohomish,  11  Wash. 
24,  48  Am.  St.  Bep.  847,  39  Pac.  273,  has  laid  down  the  con- 
trary rule,  which  it  has  since  uniformly  followed. 

We  think,  however,  this  general  deduction  may  be  made: 
that  whenever  the  damaging  action  or  the  neglect  of  the  officer 
arises  in  the  execution  of  a  duty  which  is  for  the  exclusive  bene- 
fit of  the  city,  the  city  is  liable;  but  if  the  duty,  in  whole  or 
in  part,  is  one  imposed  upon  the  city  as  a  public  instrumentality 
of  the  state,  the  city  is  not  liable.  It  is  insisted  by  the  learned 
counsel  for  the  appellant  that,  inasmuch  as  the  complaint  shows 
that  the  ordinance  provides  that  the  revenues  arising  from  the 
licenses  sought  to  be  secured  shall  go  into  the  city  treasury, 
the  eitv  is  liable,  under  the  rule  announced  in  Dillon  on  Munici- 
pal  Corporations,  fourth  edition,  section  974;  that,  if  the  duties 
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relate  to  the  exercise  of  corporate  powers  and  are  for  the  peculiar 
benefit  of  the  corporation  in  its  local  or  special  interest,  they 
(the  officers)  may  be  regarded  as  its  agents  or  servants^  and 
the  maxim  of  respondeat  superior  applies. 

But  it  does  not  necessarily  follow  that  the  duty  is  purely  a 
corporate  one  because  the  revenues  arising  from  the  provisions 
of  the  law  go  into  the  treasury  of  the  municipality.  It  is  in  the 
nature  of  a  police  regulation^  a  regulation  which  the  legislature 
had  a  right  to  make;  the  legislature  had  a  right,  also,  to  dis- 
tribute the  powers  of  the  government  in  ^^  the  enforcement 
of  its  public  policy,  to  constitute  the  different  municipalities 
enforcing  agencies,  and  to  distribute  the  revenues  as  it  saw  fit 
It  would  certainly  not  be  an  unreasonable  act  on  the  part  of  the 
legislature  to  place  the  revenues  arising  from  the  law  in  the 
treasury  of  the  municipality  collecting  them.  And  it  cannot 
be  disputed  that  the  state,  under  its  police  power,  has  the  right, 
in  the  absence  of  constitutional  limitations  or  inhibition,  to 
subject  all  occupations  to  a  reasonable  regulation  where  such 
regulation  is  required  for  the  public  welfare.  The  bicycle  i3 
a  comparatively  modem  invention,  and  legislation  in  regard 
to  it  has  been  limited.  Still  it  has  been  established  by  judicial 
decision  that,  so  far  as  its  use  on  the  highways  is  concerned,  it 
is  to  be  regarded  as  a  carriage  or  vehicle  and  subject  to  the 
burdens  as  other  vehicles:  4  Ency.  of  Law,  2d  ed.,  16,  and 
cases  cited.  The  use  of  vehicles  on  public  highways  is  a  subject 
of  police  regulation :  22  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  929. 

In  any  event,  common  observation  would  determine  the  fact 
that  the  bicycle,  with  its  capacity  for  extreme  speed,  its  liability 
on  that  account  to  injure  pedestrians  who  might  come  in  oon- 
tact  with  it,  as  well  as  the  riders  themselves,  is  a  particularly 
suggestive  subject  for  the  public  legislation;  and  the  legislature 
of  this  state,  recognizing  such  necessity,  passed  a  law  found 
in  the  Laws  of  1899  at  page  41,  authorizing  and  empowering 
cities  of  the  first,  second,  third,  and  fourth  classes  to  regulate 
and  license  by  ordinance  the  riding  of  bicycles,  to  construct  and 
regulate  the  use  of  bicycle  paths  and  roadways,  prohibiting  tiie 
improper  use  of  such  paths  and  roadways,  and  providing  a 
penalty  and  declaring  an  emergency.  This  law  authorizes  the 
cities  to  establish  and  collect  reasonable  license  fees  from  all 
persons  riding  bicycles,  and  to  enforce  the  payment  thereof  by 
reasonable  ^^^  fines  and  penalties,  and  make  provision  for  the 
distribution  of  the  funds  arising  from  such  licenses.  So  that 
it  will  be  seen  that  the  ordinance  was  enacted  in  conformity  with 
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fhe  express  policy  of  the  legislature  in  relation  to  controlling 
bicycles. 

Nor  conld  Mr.  Dillon^  in  the  quotation  relied  upon  by  ap- 
pellant, have  had  in  view  the  kind  of  case  under  discussion 
here;  for,  after  a  discussion  of  the  general  principles  relating 
to  the  liability  of  towns  for  the  action  of  its  oflScers,  he  con- 
tinues, in  section  976,  as  follows :  '^Agreeably  to  the  principles 
just  mentioned,  police  o£Scers  appointed  by  a  city  are  not  its 
agents  or  servants,  so  as  to  render  it  responsible  for  their  un- 
lawful or  negligent  acts  in  the  discharge  of  their  duties;  and, 
accordingljT,  a  city  is  not  liable  for  an  assault  and  battery  com- 
mitted by  its  police  officers,  though  done  in  an  attempt  to  en- 
force an  ordinance  of  the  city;  or  for  an  arrest  made  by  them 

which  is  illegal  for  want  of  a  warrant,  or  for  other  cause 

8o,  on  the  same  principle,  a  person  who  suffers  personal  injury 
while  aiding  the  police  officers  of  a  city,  at  their  request,  in  ar- 
resting disturbers  of  the  public  peace  under  a  valid  ordinance, 
has  no  remedy  against  the  city.  The  municipal  corporation  in 
all  these  and  the  like  cases  represents  the  state  or  the  public; 
the  police  officers  are  not  the  servants  of  the  corporation;  the 
principle  of  respondeat  superior  does  not  apply,  and  the  cor- 
poration is  not  liable  xmless  by  virtue  of  a  statute  expressly  cre- 
ating the  liability." 

While  the  case  of  McQraw  v.  Marion,  98  Ky.  673,  84  S.  W.' 
18,  seems  to  lay  down  a  different  doctrine,  holding  that  a  mu- 
nicipal corporation  is  answerable  for  the  damage  done  to  any 
person  by  its  officers  in  enforcing  an  unconstitutional  ordinance 
or  by-law  enacted  for  the  sole  benefit  of  tiie  corporation  or  its 
citizens — ^the  ordinance  in  question  being  one  requiring  all  tran- 
sient persons  to  pay  a  license  tax  for  the  privilege  of  •••  selling 
goods  or  merchandise  of  any  kind  at  auction — ^and  while  a  few 
cases  have  followed  the  doctrine  annoimced  in  that  case,  yet 
the  same  court  in  Taylor  ▼.  Owensboro,  98  Ky.  271,  66  Am.  St 
Bep.  361,  32  S.  W.  948,  held  that  a  municipal  corporation  was 
not  liable  for  the  acts  of  its  officers  in  enforcing  the  penal  or 
criminal  laws  of  the  commonwealth,  or  in  enforcing  penal  or- 
dinances of  the  city;  and  that  municipal  officers,  while  engaged 
in  duties  relating  to  the  public  safety  and  in  the  maintenance  of 
public  order,  are  the  servants  of  the  commonwealth.  So  that 
the  court  in  the  case  of  McGraw  v.  Marion,  98  Ky.  673,  34  S. 
W.  18,  must  evidently  have  concluded  that  the  imposition  of 
a  license  tax  on  transient  persons  was  not  in  accordance  with 
any  provision  of  the  gmeral  law,  but  for  the  sole  and  speciJal 
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benefit  of  the  city.  The  diflBculty  in  discriminating  the  caaea 
on  any  reasonable  theory,  however,  arises  from  the  fact  that 
the  court  in  the  case  of  Taylor  v.  Owensboro,  98  Ky.  271,  66 
Am.  Si  Rep.  361,  32  S.  W.  849,  states  that  while  the  ordinance 
Tinder  which  the  arrest  purported  to  be  made  was  void,  the 
arrest  was  held  to  be  authorized  by  a  state  statute;  but  says 
that  the  absence  of  the  statute  would  have  made  no  difference 
for  the  reason  that  municipal  corporations  are  auxiliaries  of  the 
state  government;  that  the  officers  charged  with  keeping  the 
peace  are  officers  of  the  commonwealth,  and  a  breach  of  the 
peace  is  an  offense  against  the  conunonwealth,  so  that  a  munic- 
ipal corporation  is  not  liable  for  the  acts  of  its  officers  in  mak- 
ing a  reasonable  arrest  for  such  breach.  But  whether  or  not 
there  was  any  legitimate  distinction  that  could  have  been  drawn 
between  the  cases,  both  of  them  arising  out  of  the  police  power 
6t  the  state,  it  seems  to  us  that  the  great  weight  of  authority 
supports  the  first  announcement  of  the  Kentucky  court  as  made 
in  Taylor  v.  Owensboro,  98  Ky.  271,  56  Am.  St.  Rep.  361,  32 
S.  W.  849. 

While  there  are  some  courts  which  follow  the  rule  announced 
*^  in  McGraw  v.  Marion,  98  Ky.  673,  34  S.  W.  18,  no  court 
that  we  know  of  has  held  the  municipality  liable  in  a  case 
exactly  like  the  one  at  bar,  where  the  question  came  up  squarely 
as  to  whether  or  not  a  policeman,  in  making  an  arrest  under  an 
illegal  ordinance  or  warrant,  waa  the  agent  of  the  city.  There 
are  many  cases  directly  to  the  contrary,  and  sustaining  the  doc- 
trine announced  by  section  976  of  Dillon  on  Municipal  Corpora- 
tions. 

In  Trammell  v.  Russellville,  34  Ark.  105,  36  Am.  Rep.  1, 
a  case  of  enforcing  illegal  ordinances^  it  was  held  that,  for  acta 
done  by  police  officers  in  their  public  capacity  and  in  discharge 
of  their  duties  to  the  public,  cities  and  towns  incurred  no  lia- 
bility to  persons  who  may  be  injured  by  them;  that  neither 
for  the  act  of  the  council  in  passing  an  illegal  ordinance,  nor 
for  that  of  the  mayor  in  issuing  a  warrant  for  the  arrest  of  any 
person  for  its  violation,  nor  for  that  of  the  marshal  in  arresting 
the  offender  under  it,  is  a  town  liable  to  him.  In  Tindlev  ▼. 
Salem,  137  Mass.  171,  50  Am.  Rep.  289.  it  was  held  that  a  city 
which  undertfikes  the  celebration  of  a  holiday  under  the  author- 
ity of  the  public  statutes,  exclusively  for  the  gratuitous  amuse- 
ment of  the  public,  is  not  liable  to  an  action  by  one  who  sus- 
tains personal  injuries  through  the  negligence  of  servants  of  t]ie 
city  in  discharging  fireworks  for  the  puxpoae  of  ibe  celebration. 
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After  discussing  a  certain  class  of  cases  where  the  city  was 
liable  for  the  action  of  its  servants^  the  court  says: 

^Easily  distinguishable  from  these  are  the  cases  where  tiie 
city  or  town  is  exonerated  from  liability,  on  the  ground  that  the 
wrongful  act  complained  of  is  not  its  act,  but  the  act  of  persons 
who  are  deemed  to  be  public  officers,  existing  under  independent 
provisions  of  the  law;  officers  who,  though  appointed  and  paid 
by  the  dty  or  town,  and  though  perhaps  its  agents  or  servants 
for  other  purposes,  are  yet  held  not  to  sustain  this  relation  in; 
respect  to  the  particular  ^^^  act  in  question — as,  for  example, 
members  of  a  fire-department.'' 

It  may  be  said  here  that  this  court  held  in  Lawson  v.  Seattle, 
6  Wash.  184,  33  Pac.  347,  tiiat  the  city  was  not  liable  for  the 
negligence  of  officers  of  a  fire  department.  In  Worley  v.  Co- 
lumbia, 88  Mo.  106,  it  was  held  that  police  officers  of  a  town, 
engaged  in  enforcing  its  police  regulations,  are  not  regarded  as 
officers  of  the  town,  in  its  corporate  capacity,  and  the  town  is 
not  liable  for  acts  done  by  them  while  so  engaged.  This  was 
an  action  for  false  imprisonment,  and  in  its  facts  was  paral- 
lel in  principle  with  the  case  at  bar.  The  court,  in  discussing 
the  action  of  the  officers  in  enforcing  the  police  regulation,  said: 
''When  so  acting,  their  duties  are  of  a  public  character;  their 
acts  are  in  the  interest  of  civil  government  and  of  the  public, 
and  they  are  not,  when  acting  in  that  behalf,  the  servants  of 
the  town  or  city,  in  its  corporate  capacity.  The  relations  of 
principal  and  agent  do  not  then  exist,  and  the  town  is  not  liable 
for  their  said  acts  in  that  behalf/' 

In  Nisbet  v.  Atlanta,  97  Ga.  650,  26  S.  B.  173,  where  the 
death  of  one  convicted  in  a  corporation  court,  and  sentenced  to 
work  upon  the  public  streets,  was  occasioned  by  the  negligence 
on  the  part  of  the  foreman  who  had  been  placed  by  the  munici* 
pal  authorities  in  charge  thereof,  the  court  said :  "The  question 
involved  in  this  case  has  been  too  often  passed  upon  by  this 
•court  to  require  further  elaboration.  Neither  the  law  of  master 
and  servant  nor  the  doctrine  of  respondeat  superior  applies 
in  a  case  where  a  prisoner  undergoing  punishment  for  the  vio- 
lation  of  a  municipal  ordinance  is  injured  or  killed  in  conse- 
quence of  the  negligence  or  misconduct  of  the  officer  having  the 
custody  or  control  of  such  prisoner.  This  is  true  because,  in 
such  matters,  the  municipal  corporation  is  exercising  <rovem- 
mental  powers  and  discharging  governmental  duties,  in  *^  the 
course  of  which  it,  of  necosj^ity,  employs  the  services  of  the 
officer  in  question":  Citing  Wilson  v.  Mayor,  88  Qa.  455,  14 
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S.  E.  710 ;  Love  ▼.  Atlanta,  95  Ga.  129,  51  Am.  St  Eep.  64, 
22  S.  E.  29. 

In  Bartlett  v.  ColumbuB,  101  Ga.  300,  28  S.  E.  699,  it  was 
held  that  a  municipal  corporation  is  not  liable  in  an  action  for 
false  imprisonment  for  damages  alleged  to  have  been  occasioned 
to  the  plaintiff  by  reason  of  his  imprisonment  under  a  judg- 
ment rendered  against  him  by  a  municipal  court  for  the  viola- 
tion of  an  ordinance,  and  that  tiiis  was  true  though  such  judg- 
ment may  have  been  irregular,  erroneous,  or  even  void. 

'*The  passage  of  the  ordinance,'*  said  the  court,  'T)y  the  city 
council  of  Columbus,  for  the  alleged  violation  of  which  the 
plaintiff  in  error  was  tried,  convicted,  and  imprisoned,  was  an 
exercise  of  the  legislative  power,  and  his  trial  and  sentence  by 
the  recorder  was  an  exercise  of  the  judicial  power  conferred 
by  the  state  upon  the  municipal  corporation.  It  is  well  settled 
that  for  errors  of  judgment  committed  in  the  exercise  of  either 
of  these  powers  a  municipal  corporation  is  not  liable  in  dam- 
ages.'* 

This  applies  to  the  action  of  the  city  in  passing  the  illegal 
ordinance  under  discussion  in  this  case,  and  upon  that  question 
it  is  said  by  Cooley  on  Torts,  page  408 :  ''Whenever,  therefore, 
the  state  confers  judicial  powers  upon  an  individual,  it  oonfera 
them  with  full  immunity  from  private  suit;  in  effect,  the  state 
says  to  the  officer  that  these  duties  are  confided  to  his  judgment; 
that  he  is  to  exercise  his  judgment  fully,  freely,  and  without 
favor,  and  he  may  exercise  it  without  fear;  that  the  duties  con- 
cern individuals,  but  they  concern  more  especially  the  welfare 
of  the  state,  and  the  peace  and  happiness  of  society;  that  if 
he  shall  fail  in  the  faithful  discharge  of  them  he  shall  be  called 
to  account  as  a  criminal ;  but  that  in  order  that  he  may  not  be 
annoyed,  disturbed,  and  impeded  in  the  performance  of  these 
high  functions,  a  dissatisfied  individual  *®*  shall  not  be 
suffered  to  call  in  question  his  official  action  in  a  suit  for  dam- 
ages/* 

The  same  might  be  said  with  reference  to  the  executive  duties 
of  a  police  officer,  and  of  the  liability  of  the  corporation  en- 
forcing what  it  deems  to  be  the  law  through  the  medium  of  such 
officers.  If  for  every  miscarriage  of  a  prosecution  by  reason 
of  some  unconstitutional  provision  in  the  law,  criminals  who 
were  guilty  of  violating  the  law  on  the  merits  could  get  redress 
in  damages  against  either  the  officer  or  the  municipally,  there 
would  be  a  timidity  in  enforcing  the  law  which  would  tend  to 
paralyze  the  administration  of  justice. 
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In  McFadin  7.  San  Antonio^  22  Tex.  Civ.  App.  140^  54  S. 
W.  48^  it  was  held  that  since  a  city,  in  the  enactment  of  an 
ordinance  against  suspicious  characters,  acts  in  its  governmen- 
tal capacity  and  in  the  exercise  of  its  police  powers,  it  will  not 
be  liable  for  damages  to  the  reputation  of  one  arrested^  fined^ 
and  imprisoned  under  such  an  ordinance,  even  though  the  or- 
dinance be  void;  and  that  the  motives  of  the  mayor  and  city 
council  in  enacting  the  ordinances  could  have  no  effect  upon  the 
rule:  Citing  Easterly  v.  Irwin,  99  Iowa,  694,  68  N.  W.  919; 
New  Orleans  v.  Kerr,  50  La.  Ann.  314,  69  Am.  St.  Bep.  442, 
23  South.  384,  and  many  other  cases  cited  in  support  of  the 
rule  announi'ed. 

In  Caldwell  v.  Prunelle,  67  Kan.  511,  46  Pac.  949,  an  action 
for  false  imprisonment,  the  court  said:  ''It  is  well  settled  that 
cities  are  not  liable  in  an  action  for  false  imprisonment  for  the 
acts  of  their  officers  while  enforcing  invalid  ordinances,  or  for 
other  illegal  or  unauthorized  acts.  The  provision  in  question 
is  a  police  regulation,  and  the  officers  in  enforcing  the  same 
were  exercising  a  public  and  governmental  function/* 

A  town  ordinance  enacted  under  statutory  authority  there- 
for, prohibiting  transients  or  peddlers  from  selling  ^^^  their 
wares  therein  until  they  shall  have  procured  a  license  therefor^ 
is  a  police  regulation^  and  the  town  is  not  liable  for  an  arrest 
and  imprisonment  for  an  alleged  violation  thereof,  even  though 
the  ordinance  be  invalid  for  any  reason,  though  the  Injured 
party  is,  in  fact,  innocent  of  the  charge,  and  though  the  city 
authorities  directed  the  arrest  for  the  purpose  of  protecting 
resident  merchants  from  competition:  Easterly  v.  Irwin,  99 
Iowa,  694,  68  N.  W.  919. 

In  Buttrick  v.  Lowell,  1  Allen,  172,  79  Am.  Dec.  721,  it 
was  decided  that  a  city  was  not  liable  for  an  assault  and 
battery  committed  by  its  police  officers,  even  though  it  was 
done  in  an  attempt  to  enforce  an  ordinance  of  the  city;  and, 
as  bearing  upon  the  question  raised  in  the  case  at  bar  that 
the  action  was  ratified  by  the  city  through  the  prosecution 
of  the  case  by  the  city  attorney,  it  was  held  in  the  case  just 
cited  that  the  action  of  a  city  in  authorizing  and  employ- 
ing its  solicitor  to  appear  and  defend  an  action  brought 
against  its  police  officers  for  an  assault  and  battery  by  them, 
does  not  make  the  city  liable  to  pay  damages  for  the  assault 
and  battery.  An  action  of  tort  cannot  be  maintained 
against  a  town  for  the  acts  of  its  assessors  and  collectors 
in  assessing  and  levying  a  poll  tax  upon  a  person  not  an 
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Inhabitant  thereof^  even  if  ilie  assessors  act  with  integrity 
and  fidelity,  and  are  therefoie  by  the  general  statutes  not 
themselYes  liable  to  an  action:  Alger  ▼.  Easton,  119  Mass. 
77. 

Trescott  ▼.  Waterloo,  26  Fed  692,  like  the  case  at  bar, 
was  for  imprisanment  nnder  a  void  ordinance^  and  it  was 
held  that  a  party  who  had  been  arrested  for  the  violation 
t>f  an  unconstitutional  municipal  ordinance  requiring  a 
license  fee  to  be  paid  by  nonresident  peddlers,  and,  on  con- 
viction, has  served  out  his  fine  in  prison,  cannot  maintain  an 
action  against  the  municipal  corporation* 

*®»  In  Town  of  Laurel  v.  Blue,  1  Ind.  App.  128,  27  U.  B. 
301,  it  was  held  that  a  town  is  not  responsible  for  an  un- 
lawful arrest  by  the  town  marshal,  since  in  making  arrests  he 
is  acting  for  the  public,  and  is  not  the  agent  of  the  town ;  citing 
Lafayette  v.  Timbeflake,  88  Ind.  330,  where,  in  discussing  a 
similar  question,  Elliott,  J.,  said :  ^Officers  appointed  to  execute 
the  laws  and  ordinances  are  not  agents  engaged  in  corporate 
duties,  but  are  public  officers,  appointed  at  the  command  of 
the  legislature  by  the  corporation  authorities.  There  is  no 
more  reason  for  holding  cities  responsible  for  the  wrongs  of 
police  officers  than  there  is  for  holding  counties  or  townships 
responsible  for  the  torts  of  sheriffs  and  constables.'*  See,  also, 
Faulkner  v.  Aurora,  85  Ind.  130,  44  Am.  Rep.  1;  City  of 
Anderson  v.  East^  117  Ind.  126,  10  Am.  St  Bep.  35,  19  N.  & 
726. 

Under  the  great  weight  of  authority,  we  think  the  oourt  did 
not  err  in  sustaining  the  demurrer  to  the  complaint.  The 
judgment  is  therefore  affirmed. 

FuUerton,  C.  J^  and  Hadley,  Anders  and  Mounts  JJ.,  canr 

cur. 


Municipal  Corporatfofi^  are  not  liable  for  f ailnre  to  exercise,  or  for 
errors  in  ezerciaing,  their  legislative  or  judicial  powers;  bnt  they  are 
liable  for  neglect  to  perform,  or  for  improper  or  unskillful  perform- 
ance, of  their  ministerial  duties:  Mayor  etc  of  Dalton  ▼.  Wilson, 
118  Ga.  100,  44  8.  £.  830,  98  Am.  St.  Bep.  101,  and  eases  eited  in  the 
eross-reference  note  thereto.  See  the  discussion  of  this  question  in 
the  monographic  note  to  Goddard  ▼.  Harpswell,  SO  Am,  8t  Bep.  376- 
403.  A  reference  to  page  405  of  this  note  will  tkow  that  a  eit/  is 
4iot  answerable  for  the  acts  of  its  officers  or  agents  ia  enforcing  a 
void  ordinance. 

Bicycles  and  their  use  upon  the  streets  are  a  proper  subject  of 
TOonicipal  regulation:  Oaguier  v.  Fargo,  11  N.  Dak.  73,  88  N.  W. 
1030,  95  Am.  St.  Bep.  705,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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THOMAS  ▼.  PBICR 

(88  Wash.  459,  74  Pae«  568.] 

PLSABIKa  DEFEKSEa— Statute  of  Limltatloiii.— The  itat- 
ute  of  limitations  is  not  an  unconscionable  defense,  and  its  allowanoe 
tjj  amended  pleading  is  not  to  be  discriminated  against,     (p.  962.) 

FIJEADINGS— Amendment— Statute  of  limitations^— It  is  not 
«rror  to  permit  at  the  trial  an  amendment  pleading  the  statute  ol 
limitations,  if  the  defendant  is  not  surprised  thereby,  and  makes  no 
application  for  a  eontinuance  of  the  ease.     (p.  968.) 

A.  Mtmter,  for  the  appellant. 

E.  C.  Macdonald,  for  ttie  respondents. 

^^  DUNBAR,  J.  This  is  an  action  on  a  promiasory  sole 
given  by  defendant  to  plaintiffs  on  September  28,  1901,  for 
seven  hundred  dollars,  payable  thirty  days  after  date.  De- 
fendant denied  plaintiffs'  ownership  of  said  note,  and  also 
pleaded  by  way  of  counterclaim  the  ownership  of  a  note  made 
by  plaintiffs  severally  and  jointly  with  one  J.  E.  McGinnis  on 
February  18,  1903,  bearing  interest  at  the  rate  of  five  per  cent 
per  month,  payable  to  the  order  of  G.  M.  Nethercntt,  and  on 
Jnly  80,  1901,  sold  and  assigned  by  said  Nethercntt  to  de- 
fendant, on  which  note  certain  pajrments  were  in  the  answer 
alleged  to  have  been  made,  and  on  which,  at  the  time  of  the 
commencement  of  this  action,  there  was  due  a  balance  of  one 
hundred  and  forty-nine  dollars  and  eighty-five  cents  in  excess 
of  the  note  owned  by  plaintiflis,  for  which  amount  defendant 
asks  judgment. 

"•**  Upon  the  trial,  plaintiffs  proved  the  execution  of  their 
note  by  defendant,  and  ownership  thereof  by  plaintiffs, 
and  rested.  After  the  introduction  of  the  note  which  was 
pleaded  as  a  oounterclaim,  plaintiffs  asked  permission  to 
amend  their  reply  by  pleading  the  statute  of  limitations 
against  the  note  set  out  in  the  cross-complaint.  This  per- 
mission was  granted  over  the  defendant's  objection.  The 
cause  went  to  trial;  proof  to  the  satisfaction  of  the  jury 
was  made  that  the  last  pajnnent,  which  would  have  prevented 
the  statute  of  limitations  from  running,  was  not  made  as  a 
payment  on  the  note,  but  was  a  pajnnent  for  notarial  services. 
The  jury  brought  in  a  verdict  for  plaintiffs,  and,  after  de- 
fendant's motion  for  a  new  trial  had  been  overruled,  judgment 
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waa  rendered  against  defendant,  from  which  judgment  this  ap- 
peal is  taken;  and  the  only  error  assigned  is  that  the  conzt 
erred  in  permitting  the  amendment  to  the  reply  by  pleading 
the  statute  of  limitations  at  the  time  such  permission  was 
given. 

Great  latitude  in  the  amendment  of  pleadings  is  conferred 
upon  the  trial  court  by  the  statute,  and  the  appellate  courts 
in  all  jurisdictions  have  been  liberal  in  construing  this  power. 
It  is  claimed  by  the  appellant  that  one  of  the  well-defined  limi- 
tations is  that  there  must  not  be  an  entire  departure  from  the 
original  cause  of  action  and  defense,  and  that  it  must  be  dons 
in  furtherance  of  justice.  The  basis  of  appellant's  contention, 
and  the  only  groimd  upon  which  it  can  be  sustained,  is  that 
the  statute  of  limitations  is  an  unconscionable  defense.  But, 
in  accordance  with  the  weight  of  authority,  this  court  has  hell 
that  it  is  a  defense  which  litigants  have  a  right  to  plead,  and 
that  in  the  trial  of  a  cause  it  should  not  be  discriminated 
against,  but  should  be  treated  as  any  other  defense.  In 
Morgan  v.  Morgan,  10  Wash.  99,  38  Pac.  1054,  it  was  -*•*  held 
not  an  abuse  of  discretion  for  the  court,  after  a  hearing  of  the 
cause,  to  allow  an  amendment  correcting  a  mistake,  although 
the  equities  of  the  case  might  have  been  in  favor  of  the  plain* 
tiff.  This  court,  after  stating  the  ground  of  appellant's  con- 
tendon — ^that  it  was  an  abuse  of  discretion  to  permit  the  amend- 
ment, and  that  amendments  should  only  be  allowed  in  aid  of 
justice,  not  of  injustice — said:  ''A  number  of  authorities  an 
cited  as  sustaining  the  proposition  that  the  amendment  should 
not  have  been  permitted.    But  we  think  that  the  action  of  the 

lower  court  was    right  in    the    premises Under   the 

weight  of  the  authorities,  the  statute  of  limitations  is  not  now, 
at  least,  generally  regarded  as  an  unconscionable  defense.  We 
regard  this  as  so  well  settled  that  we  deem  a  citation  of 
of  many  authorities  unnecessary,  but  refer  to  Wood  v.  Car- 
penter, 101  U.  S.  136,'*  where  that  court  vigorously  laid  down 
the  rule  that  statutes  of  limitations  are  vital  to  the  welfare  of 
society  and  are  favored  in  the  law,  giving  cogent  reasons  for 
such  announcements;  citing  also  Bamett  v.  Meyer,  10  Hun, 
109,  where  the  court  said:  "Whatever  may  have  been  the  earlier 
doctrine  on  the  subject  of  what  are  called  unconscionable  de- 
fenses, it  no  longer  prevails.  The  rules  which  govern  amend- 
ments ar^  now  to  be  regarded  without  reference  to  the  character 
of  the  defense.** 
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The  same  rule  was  announced  in  Boche  y.  Spokane  County, 
22  Wash.  121,  60  Pac.  59,  where  the  trial  court  permitted  the 
defendant  to  file  a  special  demurrer  raising  the  defense  of  the 
statute  of  limitations,  after  a  general  demurrer  had  been  over- 
ruled and  after  the  same  defense  had  been,  on.  motion,  stricken 
from  defendant's  answer.  Also  McClaine  y.  Fairchild,  23 
Wash.  758,  63  Pac.  517,  where  the  court,  after  stating  the 
contention  of  the  appellant  ^^^  that  it  was  particularly  in- 
sisted that  the  plea  of  the  statute  of  limitations  was  not  viewed 
favorably,  said :  **But  such  view  of  the  statute  of  limitations  is 
not  now,  we  think,  usual  or  supported  by  the  weight  of  author- 
ity*'; citing  with  approval  Morgan  v.  Morgan,  10  Wash.  99, 
38  Pac.  1054,  and  the  cases  cited  therein;  and  also  13  Ency. 
of  PI.  &  Pr.  209,  where  it  is  said :  "Although  according  to  some 
authorities  the  plea  of  limitation  is  classed  among  those  not 
deemed  meritorious,  yet  the  statute  of  limitations  is  not  now 
generally  regarded  as  an  unconscionable  defense." 

There  is  no  claim  that  the  defendant  was  surprised  by  the 
proffer  of  this  plea,  and,  in  any  event,  no  motion  was  made  for 
a  continuance,  and  we  held  in  Daly  ▼.  Everett  Pulp  etc.  Co., 
31  Wash.  252,  71  Pac.  1014,  that  an  action  of  the  court  in 
allowing,  on  an  oral  motion,  an  amendment  to  a  pleading  on 
the  date  of  a  trial,  without  an  affidavit  showing  a  good  cause 
therefor,  and  without  notice  to  the  adverse  party,  was  not  re* 
versible  error,  under  the  provisions  of  the  statute  authorizing 
the  court  to  allow  amendments  to  pleadings  where  the  record 
did  not  show  that  he  was  injured  by  the  amendment  and  unpre- 
pared with  testimony  to  meet  the  issue  thereby  tendered.  The 
court,  after  citing  the  case  of  Barnes  v.  Packwood,  10  Wash. 
50,  38  Pac.  857 — ^where  the  court  permitted  a  fourth  answer  to 
be  filed,  and  where  this  court  had  said  that  '^the  court  having 
such  a  large  discretion,  under  our  law  and  practice,  in  matters 
of  amendments,  we  do  not  think  we  would  be  justified  in  re- 
versing the  case  for  this  reason'* — ^proceeds  to  say :  "The  record 
does  not  disclose  any  claim  on  the  part  of  appellant  that  he 
was  really  injured  by  the  amendment,  and  unprepared  with 
testimony  to  meet  any  issue  tendered  thereby.  No  application 
for  continuance  of  the  trial  on  ^^^  the  ground  of  surprise  or 
inability  to  produce  testimony  is  shown.  If  such  had  been 
made  to  appear,  no  doubt  the  trial  court  would  have  granted 
the  amendment  upon  such  terms  as  would  have  fully  protected 
any  rights  shown  to  be  jeopardized  by  permitting  the  amend- 
ment at  that  time.'^ 
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What  wag  said  there  may  be  appropriately  applied  to  lliii 
case.  No  prejudicial  error  appearing,  the  jndgznent  ia  af- 
firmed. 

Fullerton,  C.  J^  and  Hadley,  Monnt  and  Anders^  J7.y  con- 
cnr. 


A.n  Amendment  to  a  pleading  setting  np  the  defense  of  the  statute 
of  limitations  will  not  be  allowed,  unless  it  will  further  the  ends 
of  justice:  Cooke  v.  Spears,  2  Cal.  409,  56  Am.  Dec  348.  A  court  does 
not  err  in  refusing  permission  to  set  up  the  statute  after  answering 
to  the  merits:  Btnart  T.  Lander,  16  Cal.  372,  76  Am.  Dec  538; 
Bipley  ▼.  Dayia,  15  Mieh.  75,  90  Am.  Dec  262. 


HEALT  LUMBER  COMPANY  v.  MOBEIS. 

{33  Wash.  490,  74  Pac  681.] 

CX)NSTiT  U  TIONAL  I«AW— Eminent  Domain. — ^A  statute 
granting  to  the  owner  of  timber  lands  the  right  to  condemn  a  right 
of  way  over  private  property  for  logging  roads  and  lumbering  pnr- 
poses  is  in  violation  of  a  eonstitutional  provision  prohibiting  the 
taking  of  private  property  for  a  private  use,  and  void.     (p.  967.) 

OOKSTITUTIONAIi  LAW.^ — Comrts  Cannot  InTade  the  prov- 
.Ince  of  the  law-making  power  of  the  government,  and  intrude  into 
their  decrees  their  opinion  on  questions  of  public  policy,  but  their 
4uty  is  to  strictly  recognize  legal  limitations  and  eonflse  themaelveo 
-to  the  narrower  duties  of  interpretation  and  construction,     (p.  967.) 

EMINEKT  DOMAIN— Pnblic  XTbo— Jndidal  Qaestion. — ^A  eon- 

-fltitutional  provision  that  the  question  in  condemnation  proceedmgki 
whether  the  use  to  which  the  property  is  to  be  put  isr  pubUe  or  not 
shall  be  a  judicial  question  releases  the  courts  from  giving  any  weight 
to  the  fact  that  the  legislature  has  pronounced  a  certain  use  a  public 
use.  The  determination  of  that  question  is  solely  with  the  courts.* 
(p.  968.) 

EMINEKT  DOMAIN—- Pabllc  Use— PnbUe  Beneftt^r— A  pub- 
lie  use,  to  authorise  the  exercise  of  the  right  of  eminent  domain, 
must  be  either  a  use  by  the  public  or  by  some  agency,  which  ii 
•quasi  public,  and  not  simply  a  use  which  may  incidentally  or  indi- 
rectly promote  the  publie  interest  or  the  general  prosperity  of  tha 
state,     (p.  975.) 

EMINENT  DOMAIN— Way  of  Necessity. — Constitutional  au- 
thority to  acquire  a  private  way  of  necessity  over  land  does  not 
authorize  a  land  owner  to  condemn  a  right  of  way  over  the  land  of 
a    stranger  for  a  logging  road  and  lumbering  purposes,     (p.  975.) 

Preston.  Carr  &   Oilman  and  Hoyt   &  Height,  for  the  ap- 
pellants. 

W.  S.  Fulton  and  V.  H.  Paben,  for  the  respondent 
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*®^  DUNBAR,  J.  This  is  an  action  brought  by  appellant  to 
condemn  lancl  and  waters  for  a  logging  road  and  waterway  in 
King  county.  A  demurrer  to  the  complaint  was  sustained, 
and,  the  plaintifF  electing  to  stand  on  its  complaint,  judgment 
was  renderel  for  the  defendants.  The  complaint  made  the 
necessary  allegations  to  bring  the  case  within  the  statute  which 
provides  for  the  condemnation  of  logging  roads  and  waterways. 
The  act  is  found  on  page  255  of  the  Laws  of  1899,  and  the  first 
section  thereof  is  as  follows: 

'^Section  1.  Any  owner  or  owners  of  any  timbered  lands,  or 
timber,  desiring  to  cut  or  remove  the  same  to  a  point  wherein 
the  same  may  be  manufactured,  transported,  by  either  rail  or 
water,  driven,  rafted,  assorted,  boomed  or  shipped  for  lumber- 
ing purposes,  and  having  no  practical  route  for  a  road  or 
right  of  way  whereon  to  remove  or  haul  said  timber,  shall  have 
the  right  to  condemn,  as  hereinafter  provided^  a  right  of  way 
for  a  logging  road  or  chute,  stream,  or  watercourse  from  said 
lands  to  any  waters,  railroad,  logging  road  or  chute  or  public 
highway,  by  the  most  direct  and  feasible  route,  and  shall  have 
the  right  to  condemn  the  use  of  any  stream,  watercourse, 
slough,  pond  or  lake  together  with  sufficient  land  along  th^ 
bank  or  banks  thereof,  to  enable  the  driving^  rafting,  booming, 
or  handling  of  such  timber  for  the  removal  of  said  timber,  pro- 
vided that  proceedings  to  obtain  such  right  of  way  shall  con- 
form to  the  law  allowing  private  corporations  to  condemn  a 
right  of  way  in  this  state,  except  as  is  hereinafter  provided.'* 

Sections  2,  3,  4  and  5  provide  the  mode  of  procedure.  Sec- 
tions 7  and  9  are  as  follows : 

''Sec.  7.  Judgment  shall  be  entered  upon  said  verdict  or 
finding  appropriating  an  easement  upon  said  land  and  other 
property  for  said  right  of  way  for  the  purpose  only  of  logging 
or  removing  timber  from  the  land  set  forth  in  said  complaint; 
provided,  however,  that  any  one  or  more  persons  owning  or 
controlling  timber  land  or  timber  and  ^^^  entitled  to  condemn 
such  right  of  way  under  the  provisions  of  this  act  may  join  as 
plaintiffs  in  such  action.  Any  person  condemning  such  right 
of  way  shall  hnve  the  exclusive  use  thereof  and  the  right  to  re- 
move therefrom  any  improvements  or  structures  placed  thereon, 
subject  to  the  right  of  any  other  person  or  persons  to  condemn 
said  logging  road,  chute,  stream,  watercourse  or  slough,  m 
herein  provided;  provided  further,  that  any  other  party  own- 
ing or  controUinff  timber  tributary  to  any  such  stream  or  water- 
course   condemned  as    aforesaid,  and    who  has  not  joined  in 
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finch  condemnation^  may  have  the  right  to  use  the  same  upon 
paying  to  the  parties  owning  the  right  of  way  the  proper  pro- 
portion of  the  cost  of  such  improvement  and  the  expenses  of 
maintaining  the  same,  to  be  determined  by  the  superior  court 
of  the  proper  county,  if  the  parties  cannot  agree. 

"Sec.  9.  When  any  logging  road  or  chute,  stream  or  water- 
course, slough,  or  lake  shall  cease  to  have  been  used  for  one 
year,  any  party  interested  may  file  a  motion  in  such  action  and 
upon  notice  to  the  owner  or  person  in  charge  of  such  timber, 
obtain  an  order  vacating  such  right  of  way,  imless  good  cause 
is  shown  why  such  logging  road  or  chute,  stream,  watercourse, 
slough,  pond,  or  lake  upon  such  coudetnned  right  of  way 
should  not  be  vacated.  Nothing  but  an  easement  can  be 
acquired  by  this  proceeding  and  no  interest  in  the  land  shall 
pass  by  the  decree  of  appropriation.** 

The  demurrer  was  sustained  on  the  ground  that  the  act  was 
in  contravention  of  section  16,  article  1  of  the  constitution  of 
this  state,  which  provides  as  follows:  "l*rivate  property  shall 
not  be  taken  for  private  use,  except  for  private  ways  of  neces- 
sity, and  for  drains,  flumes  or  ditches  on  or  across  the  lands  of 
others  for  agricultural,  domestic  or  sanitary  purposes.  No 
private  property  shall  be  taken  or  damaged  for  public  or  private 
use  without  just  compensation  having  been  first  made  or  paid 
into  court  for  the  owner,  and  no  right  of  way  shall  be  appro- 
priated to  the  use  of  any  corporation  other  than  municipal, 
until  full  compensation  therefor  be  first  made  in  money,  or 
ascertained  **•*  and  paid  into  the  court  for  the  owner,  irre- 
spective of  any  benefit  from  any  improvement  proposed  by 
such  corporation,  which  compensation  shall  be  ascertained  by 
a  jury,  unless  a  jury  be  waived  as  in  other  civil  cases  in  courts 
of  record,  in  the  manner  prescribed  by  law.  Whenever  an  at- 
tempt is  made  to  take  private  property  for  a  use  alleged  to  be 
public,  the  question  whether  the  contemplated  use  be  really 
public  shall  be  a  judicial  question,  and  determined  as  such 
without  regard  to  any  legislative  assertion  that  the  use  is  pub- 
lic,** in  that  the  act  of  condemnation  did  not  provide  for  a  public 
use  of  the  land  condemned. 

This  case  presents  important  questions,  deserving  the  moat 
serious  consideration,  involving  as  it  does  the  representative 
interests  of  private  rights,  and  of  property  of  the  state  sought 
to  be  protected  and  fostered  through  the  exercise  of  the  hi<ih 
prerogative  of  soverelsmty ;  the  former  beinar  STiaranteed  bv  tlie 
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fandamental  law,  and  the  latter  being  a  subject  of  nniyersal 
interest  and  concern.  Eminent  domain  is  the  right  or  power 
of  a  sovereign  state  to  appropriate  private  property.  This 
light  is  generally  exercised  tiirough  condemnation  proceedings, 
and  the  rights  of  the  individual  must  yield  to  the  superior 
lights  of  the  state  as  a  promoter  and  conservator  of  the  public 
welfare.  It  will  be  seen  that  the  vital  question  to  be  de- 
termined is  whether  the  statutory  proceedings  in  question 
fecure  the  public  or  private  use  of  tiie  property  condeuined. 

An  immense  number  of  authorities  have  been  cited  in  this 
case,  all  of  which  we  have  carefully  examined,  but  a  particular 
analysis  of  which  cannot  be  made  within  the  limits  of  a  reason- 
able opinion.  But,  from  the  research  we  have  made,  we  con- 
clude that  both  the  weight  of  authority  and  the  better  reasoning 
rastain  the  judgment  in  this  case;  that,  therefore,  the  statute 
in  question  is  in  contravention  '^^  of  the  constitution,  and  that 
the  words  "public  use*'  were  not  used  by  the  framers  of  the 
constitution  in  the  liberal  and,  it  seems  to  us,  somewhat  indis- 
criminate sense  which  is  contended  for  by  the  appellant. 

The  learned  attorneys  for  appellant  have  favored  the 
court  with  an  exhaustive  and  earnest  argument  in  their  brief., 
and  a  painstaking  showing  is  made  of  the  magnitude  of  the 
lumbering  business  and  interest  of  this  state,  and  the  effect 
that  it  presumably  has  upon  thie  general  prosperity  of  the  com- 
monwealth, and  we  are  urged  to  announce  a  broad  and  Ftates- 
manlike  principle  in  determining  this  question,  and  one  which 
would  further  the  business  prosperity  of  the  state  rather  than 
one  which  would  hamper  and  retard  it.  But  the  court  cannot 
invade  the  province  of  the  law-making  powers  of  government, 
and  intrude  into  its  decrees  its  opinion  on  questions  of  public 
policy.  Its  duty  is  to  strictly  recognize  its  legal  limitations 
and  confine  itself  to  the  narrower  duties  of  interpretation  and 
construction.  The  main  arguments  in  the  brief,  powerful  as 
ihey  are,  would  have  been  more  appropriately  presented  to  the 
framers  of  the  constitution. 

Many  of  the  cases  cited  by  the  appellant  have  no  application 
to  this  case,  for  the  reason  that  they  are  from  states  having 
constitutions  with  different  provisions  from  ours  on  the  subject 
of  eminent  domain.  An  examination  of  all  the  different  con- 
•titutions  in  the  Union  shows  that  only  two  other  states,  viz., 
Colorado  and  Missouri,  have  the  provision  of  our  constitution 
that  "whenever  an  attempt  is  made  to  take  private  property 
for  a  use  alleged  to  be  public,  the  question  whether  the  con- 
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palpable  violatioii  of  constitutional  right"  And  this  statement, 
which  we  concede  is  ordinarily  a  proper  statement  of  the  law, 
is,  we  think,  not  applicable  under  the  provisions  of  our  statute, 
where  the  sole  question  at  issue,  viz.,  whether  or  not  the  con- 
templated use  be  really  public,  is  taJcen  by  special  enactment 
from  the  legislature  and  placed  within  the  discretion  of  the 
court.  Under  such  circumstances  the  case  comes  to  the  court 
without  any  presumption  one  way  or  the  other  on  the  subject 
of  public  use,  but  is  to  be  tried  by  the  court  like  any  other 
question  that  is  submitted  to  its  discretion.  In  support  of  his 
▼iew  the  appellant  presents  the  following  quotation  from  Lewis 
on  Eminent  Domain,  section  1 : 

^'It  embraces  all  cases  where,  by  authority  of  the  state  and 
for  the  public  good,  the  property  of  the  individual  is  taken, 
without  his  consent,  for  the  purpose  of  being  devoted  to  some 
particular  use,  either  by  the  state  itself  or  by  a  corporation, 
public  or  private,  or  by  a  private  citizen.  Apart  from  consti- 
tutional considerations,  it  is  not  essential,  in  order  to  constitute 
an  act  of  eminent  domain,  that  the  use  for  which  the  property 
is  taken  should  be  of  a  public  nature.  It  is  sufficient  that  the 
use  of  the  property  for  the  purpose  proposed  is  necessary  to  en- 
able individual  proprietors  to  cultivate  and  improve  their  land 
to  the  best  advantage,  or  to  develop  certain  natural  and  excep- 
tional resources  incident  thereto,  such  as  a  water  privilege  or 
a  mine.  In  such  cases  the  public  welfare  is  promoted,  though 
indirectly,  by  the  increased  prosperity  which,  necessarily  results 
from  developing  the  natural  resources  of  the  country.*' 

^^^^  It  is  the  unlimited  use  of  the  power  of  eminent  domain 
of  which  Mr.  Lewis  was  speaking,  but  what  he  says  in  no  way 
aids  the  determination  of  this  question,  for  the  author,  con- 
tinuing in  the  same  section,  says:  "Doubtless  the  definitions 
which  restrict  eminent  domain  to  a  taking  for  public  use  have 
been  inspired  by  the  constitutional  provisions  which  prevail  in 
the  United  States  and  impose  this  limitation  on  the  exercise  of 
the  power,**  the  limitation  being  that  the  taking  should  be  for 
a  public  use.  And  there  U  nothing  in  the  language  of  the 
author  by  which  we  can  conclude  that  the  cases  which  he  cites 
would  be  considered  a  taking  for  public  use. 

It  is  insisted  that  the  courts  have  sustained  the  taking  of 
property,  ostensibly  for  the  use  and  enjovment  of  the  property 
by  the  public,  but  really  for  the  private  benefit  of  one  or  more 
persons,  and  Lewis  v.  Washin^fton,  5  Oratt.  265,  is  ritod.  This 
case  does  not  involve  the  constitutional  limitation,  or  any  ques- 
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a^ee*';  bnt  this  in  effect  only  increases  the  number  of  parties 
in  the  company  and  falls  far  short  of  imposing  a  public  duty. 
And,  in  any  events  we  do  not  care  to  extend  the  doctrine  which 
We  have  already  announced. 

It  must  be  conceded,  however,  that  there  are  quite  a 
"^^  number  of  decisions  to  the  effect  that  the  phrase  ^'public 
use"  should  be  construed  to  be  synonymous  with  public  benefit, 
and  that,  when  it  is  determined  that  the  use  is  of  great  benefit 
to  the  public  at  large,  condemnation  of  private  interests  should 
be  guaranteed,  even  though  the  use  is  not  by  the  state  or  through 
any  of  its  agencies.  One  of  the  most  prominent  and  direct 
decisions  thus  holding  is  Dayton  Gold  etc.  Min.  Co.  y.  Seawell, 
11  Ney.  394.  There  the  broad  doctrine  was  announced  that  any 
appropriation  of  private  property  under  the  right  of  eminent 
domain,  for  any  purpose  of  great  public  benefit,  interest,  or  ad- 
vantage to  the  community  is  a  taking  for  public  use,  the 
application  in  that  case  being  to  condemn  a  strip  of  land  in 
order  to  transport  the  wood,  lumber,  timbers,  and  other  ma- 
terials to  enable  it  to  conduct  and  carry  on  its  business  of  min- 
ing. The  law  granting  the  privilege  was  sustained  on  the 
ground  that  mining  was  one  of  the  leading  industries  of  the 
state,  and  the  principles  above  announced  were  applied.  This 
is,  in  substance,  the  contention  of  the  appellant  in  this  case. 

It  seems  to  us,  however,  that  this  is  the  announcement  of  a 
dangerous  doctrine,  tending  to  encroach  upon  private  rights 
which  the  constitution  has  attempted  to  safeguard,  and  to  ren- 
der such  rights  as  uncertain  and  varying  as  are  the  interests 
of  different  localities  and  opinions  of  different  judges  on  differ- 
ent branches  of  business.  Under  such  a  rule  an  act  might  be 
construed  to  be  legal  one  year,  because  a  certain  business  was 
found  to  be  profitable  to  the  community  at  large,  and  the  next 
year  held  void  because  it  appeared  that  the  business  was  not  a 
paying  one.  The  constitution  is  the  fundamental  law.  Its 
enactments,  whether  they  constitute  grants  or  limitations,  are 
presumed  to  be  stable  and  uniform,  and  to  constitute  a  check 
on  the  more  mutable  sentiment  and  actions  of  members  of  dif- 
ferent legislatures.  And  it  seems  to  us  that  the  result  of  such 
a  •^  construction  would  be  a  virtual  removal  of  any  constitu- 
tional inhibition  on  legislative  power  in  this  respect,  leaving 
the  legislative  will  as  free  and  untrammeled  as  in  those  states 
where  the  legislatures  are  permitted  to  act  in  consonance  with 
the  inherent  power  of  sovereignty,  and  no  constitutional  enact* 
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ments  hare  interrened.  It  was  no  doubt  for  the  porpoee  of 
prerenting  enthusiastic  legislation,  practically  destroying  this 
limitation,  that  the  question  of  public  use  was  especially  8Db> 
mitted  to  the  courts,  who  are,  and  should  be,  ever  watchful  im 
maintaining  inviolate  the  constitutional  rights  of  the  citixen. 

It  cannot  be  that,  within  the  mesning  of  the  oonstitiitici^ 
the  distinction  between  public  policy  and  public  use  ia  to  be 
obliterated.  It  might  be  of  unquestionable  public  policy,  and 
for  the  best  interests  of  the  state,  to  allow  condemnatian  of 
lands  in  every  instance  where  it  would  result  in  aiding  pros- 
perous business  enterprises  which  would  give  employment  to 
labor,  stimulate  trade,  increase  property  values,  and  thereby 
increase  revenues  of  the  state,  even  if  the  enterprise  waa 
purely  private;  for  such  lb  the  rdation,  under  our  form  of  gov- 
ernment, between  public  and  private  prosperity  that  one  can- 
not be  enjoyed  to  any  appreciable  extent  without  favoraHly  in- 
fluencing the  other.  But  it  is  evident  that  this  was  not  the 
kind  of  public  use  that  was  within  the  minds  of  the  framen 
of  the  constitution;  and  it  seems  to  us  that  the  logic  of  those 
courts  which  have  sustained  appellanfa  contention  is  justified 
solely  on  grounds  of  public  policy. 

It  seems  scarcely  necessary  to  particularize  to  show  to  what 
extent  this  doctrine  might  practically  be  carried.  Under  sucb 
liberal  construction,  the  brewer  could  successfully  demand  con- 
demnation of  his  neighbor's  land  for  the  purpose  of  the  erection 
of  a  brewery,  because,  forsooth,  many  citizens  of  the  state  are 
profitably  engaged  in  the  ^'^  cultivation  of  hops.  Condem- 
nation would  be  in  order  for  gristmills,  and  for  factoriea  fear 
manufacturing  the  cereals  of  the  state,  because  there  is  a  large 
agricultural  interest  to  be  sustained.  Tanneries,  woolen  fac- 
tories, oil  refineries,  distilleries,  packing-houses,  and  madiine- 
shops  of  almost  every  conceivable  kind,  would  be  entitled  to 
some  consideration  for  the  same  reasons,  thereby  actually  de- 
stroying any  distinctions  between  public  and  private  use,  for 
the  principle  in  one  instance  is  the  same  as  in  the  other;  the 
difference  is  only  in  degree. 

So  many  of  the  cases  cited  by  both  appellant  and  respondents 
have  been  decided  on  so  many  different  theories  and  branches 
of  the  law  that  it  is  unprofitable  to  specially  notice  them  here. 
There  are,  however,  many  cases  that  directly  deny  the  doctrine 
laid  down  in  the  Nevada  case,  supra,  and  we  Uiink  that  the 
concensus  of  judicial  opinion  is  oppofzed  to  such  liberal  eon- 
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etrnction.  As  showing  (be  confusion  which  would  arise  from 
«ach  a  oonstrnctionf  in  our  sister  state  of  Oregon,  where  large 
timber  interests  predominate,  as  they  do  in  this  state,  it  was 
held  in  Apex  Transp.  Co.  ▼.  Garbade,  82  Or.  582,  52  Pac  573, 
that  the  law  providing  that  any  corporation  organized  to  trans- 
port timber  or  wood  should  have  the  right  to  construct  rail- 
roads and  tramways,  which  should  be  deemed  for  the  public  use^ 
aubject  to  corporate  rights  to  toll,  and  gives  such  corporations 
the  right  of  condemnation  which  railways  possess,  was  void 
under  the  coiistitutional  provision  in  relation  to  public  use; 
the  court  saying  that,  while  it  is  difficult  to  give  an  exact  defi- 
nition of  public  use,  within  the  meaning  of  the  constitution, 
no  rule  founded  on  the  adjudged  cases  could  be  so  framed  as 
to  include  the  case  under  consideration ;  citing  Lewis  on  Emi- 
nent Domain,  sec.  165;  Thompson  on  Corporations,  sec  5593; 
Coole/s  Constitutional  Limitations,  ^532;  Bridal  Veil  Lum- 
bering Co.  ▼.  Johnson,  80  Or.  205,  60  Am.  St  Bep.  818, 
**^  46  Pac.  790,  and  many  other  cases.  In  California  it  has 
been  held  that  rights  of  way  for  mining  purposes  could  not  be 
condemned,  under  a  similar  constitutional  provision.  Much 
more  in  accordance  with  sound  reasoning,  and  even  with  true 
public  policy  when  considered  in  the  broadest  sense,  is  the  lan- 
guage of  the  court  in  Bloodgood  v.  Mohawk  etc.  B.  B.  Co., 
18  Wend.  9,  31  Am.  Dec.  313,  where,  in  discussing  this  ques- 
tion, it  is  said:  ''When  we  depart  from  the  natural  import  of 
the  term  'public  use,'  and  substitute  for  the  simple  idea  of  a 
public  possession  and  occupation,  that  of  public  utility,  public 
interest,  common  benefit,  general  advantage  or  convenience,  or 
that  still  more  indefinite  term  public  improvement,  is  there  any 
limitation  which  can  be  set  to  the  exertion  of  legislative  will 
in  the  appropriation  of  private  property.  The  moment  the 
mode  of  its  use  is  disregarded,  and  we  permit  ourselves  to  be 
governed  by  speculations  upon  the  benefits  that  may  result  to 
localities  from  the  use  whidi  a  man  or  set  of  men  propose  to 
make  of  the  property  of  another,  that  moment  we  are  afioat 
without  any  certain  principle  to  guide  us."  And  again,  after 
announcing  the  contention  that  the  improvement  proposed  was 
of  great  value  and  usefulness,  productive  of  increase  of  com- 
fort and  convenience  to  individuals,  and  wealth  and  power  to 
communities,  the  court  said :  ''But  is  this  enough  to  justify  the 
conclusion  that  because  the  use  to  which  it  is  dedicated  by  its 
owners  accommodate  individuals,  and  thereby  advances  the  pub- 
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li&  interest,  therefore  it  is  such  a  public  use  that  private  prop- 
erty may  be  taken  to  promote  it.  Can  the  constitutional  ex- 
pression 'public  use/  be  made  synonymous  with  public  improre- 
menty  or  general  convenience  and  advantage,  without  involving 
consequences  inconsistent  with  the  reasonable  security  of  pri- 
vate property;  much  more  with  that  security  which  the  consti- 
tution guarantees.  If  an  incidental  benefit,  resulting  to  the 
public  from  the  mode  in  ^^®  which  individuals  in  pursuit  of 
their  own  interest  use  their  property,  will  constitute  a  public 
use  of  it,  within  the  intention  of  the  constitution,  it  will  be 
found  very  difficult  to  set  limits  to  the  power  of  appropriating 
private  property.^' 

Mr.  Cooley,  in  his  Constitutional  Limitations,  and  Mr. 
Eiliott,  in  his  work  on  Eminent  Domain,  have  given  this  sub- 
ject special  attention,  and  reviewed  all  the  authorities  bearing 
thereon,  and,  while  detached  expressions  from  these  authorities, 
frequently  made  with  reference  to  cases  cited,  seem  to  sustain 
both  contentions,  yet  the  general  deduction  made  is  opposed  to 
the  idea  that  public  use  and  public  benefit  are  synonymous 
terms.  Mr.  Lewis,  in  discussing  this  identical  proposition,  in 
section  165,  after  giving  a  history  of  the  earlier  decisions,  con- 
cludes as  follows:  ***Public  use'  means  the  same  as  use  by  the 
public,  and  this  it  seems  to  us  is  the  construction  the  words 
should  receive  in  the  constitutional  provision  in  question.  The 
reasons  which  incline  us  to  this  view  are:  1.  That  it  accords 
with  the  primary  and  more  commonly  understood  meaning  of 
the  words ;  2.  It  accords  with  the  general  practice  in  regard  to 
taking  private  property  for  public  use  in  vogue  when  the  phrase 
was  first  brought  into  use  in  the  earlier  constitutions;  3.  It  is 
the  only  view  which  gives  the  words  any  force  as  a  limitation 
or  renders  them  capable  of  any  definite  and  practical  applica- 
tion. If  the  constitution  means  that  private  property  can  be 
taken  only  for  use  by  the  public,  it  affords  a  definite  guide  to 
both  the  legislature  and  the  courts'';  and  much  more  to  the 
same  effect  which  it  is  not  practical  to  insert  in  this  opinion. 
Mr.  Cooley,  under  the  head  of  "The  Purpose,"  page  652,  says: 
''Nor  could  it  be  of  importance  that  the  public  would  receive 
incidental  benefits,  such  as  unusually  spring  from  the  improve- 
ment of  lands  or  the  establishment  of  prosperous  private  enter- 
prises; the  public  use  implies  a  possession,  occupation,  and  en- 
joyment of  the  land  by  the  public  *^  at  large,  or  by  public 
agencies;  and  a  due  protection  of  the  rights  of  private  property 
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will  preclude  the  govenunent  from  seizing  it  in  the  hands  of 
the  owner,  and  turning  it  over  to  another  on  vague  grounds  of 
public  benefit  to  spring  from  the  more  profitable  use  to  which  the 
latter  may  devote  it.^'  The  citation  of  nearly  all  the  cases  bear- 
ing on  this  question  will  be  found  in  Cooley's  Constitutional 
Limitations,  and  Lewis  on  Eminent  Domain,  and  it  is  not  nec- 
essary to  reproduce  them  here.  But  from  a  consideration  of 
all  the  authorities  and  from  our  own  views  on  construction,  we 
are  of  the  opinion  that  the  use  under  consideration  must  be 
either  a  use  by  the  public^  or  by  some  agency  which  is  quasi 
public,  and  not  simply  a  use  which  may  incidentally  or  indi* 
rectly  promote  the  public  interest  or  general  prosperity  of  the 
state. 

It  is  also  contended  by  the  appellant  that,  if  the  court  should 
conclude  that  this  was  not  such  a  public  use  as  could  be  sus- 
tained, it  has  a  right  to  this  condemnation  under  the  provi- 
sion of  the  statute  in  relation  to  private  ways  of  necessity.  It 
is  contended  by  the  respondents  that  this  action  was  not  brought 
under  the  statute  in  relation  to  condemnation  for  private  ways 
of  necessity,  and  this  seems  to  be  true ;  but  outside  of  this  tech- 
nical point  the  term  "private  way  of  necessity**  must  be  con- 
strued with  reference  to  what  was  deemed  a  private  way  of 
necessity  at  the  time  of  the  adoption  of  the  constitution;  or, 
in  other  words,  the  common-law  definition  of  a  private  way  of 
necessity.  The  rights  asked  for  here  do  not  fall  within  such 
definition.  There  is  no  element  of  a  grant  in  this  case  upon 
which  a  private  way  of  necessity  is  founded.  "It  is  founded 
on  an  implied  grant**:  2  Blackstone's  Commentaries,  Ham- 
mond's small  ed.,  79. 

'^t  is  either  created  by  express  words  or  it  is  created  by 
operation  of  law  as  incident  to  the  grant,  so  that  in  both 
*^^  cases  the  grant  is  the  foundation  to  the  title'*:  3  Eent*s 
Commentaries,  14th  ed.,  ♦424. 

"A  way  of  necessity  can  only  be  raised  out  of  land  granted 
or  reserved  by  the  grantor,  but  not  out  of  the  land  of 
a  stranger.  For,  if  one  owns  land  to  which  he  has  no  access 
except  over  lands  of  a-  stranger,  he  has  not  thereby  any  right 
to  go  across  these  for  the  purpose  of  reaching  his  own**:  2 
Washburn  on  Beal  Property,  6th  ed.,  320. 

"It  has  never,  we  think,  been  decided  in  any  case  that  pri- 
vate property  could  be  condemned  for  a  private  road  for  the 
exclusive  use  of  the  applicant,  and  we  know  of  no  principle  upon 
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which  such  a  pioceeding  can  be  justified":  Lewis  on  Eminent 
Domain,  233. 

'^A  way  of  necessity,  when  the  natnre  of  it  is  considered,  will 
be  found  to  be  nothing  else  but  a  way  of  grant.  It  deriyes  its 
origin  from  a  grant,  for  there  seems  to  be  no  difference  where 
a  thing  is  granted  by  express  words,  and  where  by  operation  of 
law  it  passes  as  incident  to  the  grant":  Chitty's  Notes  to  Black- 
stone's  Commentaries,  ^36. 

'The  statute  authorizing  the  location  of  private  roads,  as  far 
as  it  provides  for  the  exercise  of  the  right  of  eminent  domain 
to  establish  them,  is  unconstitutional":  Wild  v.  Deig,  43  Ind* 
455,  13  Am.  Bep.  399  (syllabus).  See,  also,  Dicky  t.  Tenni- 
son,  27  Mo.  373;  Osbom  v.  Hart,  24  Wis.  89, 1  Am.  Bep.  161; 
Taylor  v.  Porter,  4  Hill,  140,  40  Am.  Dea  274;  Long  t.  Bil- 
lings,  7  Wash.  267,  34  Pac  936. 

We  have  not  overlooked  the  motion  of  respondents  to  dismiss 
this  cause  on  the  ground  that  the  order  is  not  appealable,  but, 
with  the  view  we  have  taken  on  the  merits  of  the  case,  it  is  not 
necessary  to  discuss  the  question  raised  in  the  motion,  and  for 
the  reason  that  other  cases  of  similar  import  are  pending  in 
this  court,  we  thought  it  best  to  decide  the  case  on  its  merits. 

^^^  The  court  not  having  committed  error  in  sustaining  Hbe 
demurrer  to  the  complaint,  the  judgment  is  affirmed. 

Fnllerton^  0.  J^  and  Anders,  Mount  and  Hadley,  J J.^  coiH 
eur. 


PubJio  Use,  as  the  tenn  is  used  in  the  law  of  eminent  domain,  i* 
defined  in  FaUaborg  Power  ft  Mfg.  Co.  t.  Alexander,  101  Ya.  98^ 
43  S.  E.  194,  ante^  p.  855,  and  eases  cited  in  the  croaa-reference  note 
thereto.  Aa  to  whether  the  question  of  the  existence  of  a  public 
use  is  for  the  legislature  or  the  courts,  see  the  extended  note  to 
Chicago  etc.  By.  Co.  v.  Morehouse,  88  Am.  St.  Bep.  926-946.  It  haa 
been  held  that  a  highway  cannot  be  laid  out  over  the  land  of  one 
person,  under  the  power  of  eminent  domain,  for  the  mere  convenienea 
of  an  adjoining  owner:  Bicharda  y.  Wolf,  82  Iowa,  858,  31  Am.  St. 
Bep.  501,  47  N.  W.  1044;  Wild  T.  l>eig,  43  Ind.  455,  13  Am.  Bep. 
399.  Compare  Fanning  v.  Gilliland,  37  Or.  369,  82  Am.  St.  Bep. 
758,  61  Pac  636,  62  Pae.  209.  And  it  has  been  held  that  a  atrip 
of  land  cannot  be  condemned  hj  a  coal  company  for  the  construc- 
tion of  a  tramway  leading  from  the  coal  worka  to  a  public  railroad: 
Shell  ▼.  German  Coal  Co.,  118  HI.  427,  J59  Am.  Bep.  379.  But  see 
Butte  etc.  By.  Co.  v.  Montana  Union  By.  Co.,  19  Mont.  504,  50  An. 
St.  Bep.  508,  41  Pac  232.  As  to  whether  land  may  be  condemned 
for  a  railroad  over  which  to  transport  lours  to  a  aawmiU,  see  Bridal 
Veil  Lumbering  Co.  ▼•  Johnson^  80  Or.  205,  60  Am.  St.  B^  818»  4M 
Pac.  790. 
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LUTHER  V.  LUTHER  COMPANY. 

[118  Wia.  112,  94  N.  W.  69.] 

OOBFOBATIOZrs— Corporate  Policy— Bight  of  Stoekholders.^ 
Ob  a  qoMtion  of  corporate  poliey  *the  stoekhoiders,  gnhject  to  tern* 
porarj  eontrol  by  the  board  of  directors,  have  the  ultimate  right 
to  decide  according  to  a  majority  vote.     (p.  978.) 

OOBFOJtATIOKS— Unlawful  Increase  of  Capital  Stock.— In  an 
cttablished  and  going  corporatioiiy  an  increase  of  capital  stock, 
aeeompliahed  either  by  formal  increase  of  the  amount  originally  au- 
thorized or  by  issue  of  what  had  originally  been  withheld,  though 
within  the  authoiized  amount,  without  first  giving  opportunity  to 
aU  exiating  stockholders  to  take  their  proportionate  sliares  of  such 
Inereasa^  is  wholly  beyond  the  power,  not  only  of  the  directors,  but 
of  any  mere  majority  of  the  stockholders,     (p.  979.) 

COBPOBATIOITS— Breach  of  Bnty  by  Directors.— If  directors 
maaage  property  of  the  corporation  so  as  to  give  one  part  of  its 
shareholders  a  benefit  and  advantage  over,  or  at  the  expense  of, 
another  part,  it  is  a  breach  of  duty,  especially  when  the  directors 
themselves  belong  to  the  benefited  class,  which  may  be  remerlied  in 
equity,     (p.  980.) 

C0SPOKA.TI0N8— Fraud  on  Bhareholdezs— Issqa  of  Stock  to 
Gain  OontroL — ^If  two  of  the  directors  of  a  corporation,  forming 
a  majority  at  a  board  meeting,  in  order  to  take  control  of  the  cor- 
poration from  those  who  then  own  a  majority  of  the  stock,  cause  the 
issue  and  sale  of  a  number  of  shares  to  a  third  person,  thus  making 
m  majority  of  the  stock  in  their  hands,  such  act  confers  no  nght 
In  the.  stock  to  such  person,  if  he  has  knowledge  of  and  participated 
in  the  unlawful  act.     (p.  981.) 

OOBPOBATIONS— Fraudulent  Issue  of  Stock— Bemedy  in 
B«uity«— If  two  of  the  directors  of  a  corporation  being  a  majority 
at  a  board  meeting,  in  order  to  take  the  control  of  the  corporation 
from  those  who  then  own  a  majority  of  the  stock,  cause  the  issue 
and  sale  of  a  number  of  shares  to  a  third  person,  thus  «ej«»™5  * 
majority  of  the  stock  in  their  hands,  a  court  of  «q^i*y,  7^"/®^?f 
on  timely  appUcation,  the  stock  so  issued  to  be  invalid;  also,  to 
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election  of  directors  which  was  determined  hj  the  voting  of  such 
stocky  will  require  such  stock  to  be  returned  and  canceled,  and  ths 
amount  paid  therefor  to  be  returned  to  the  buyer  without  interest 
(p.  »b2.; 

COBPOBATIONS— Ftoudulent  Issue  of  Stock —Sellledy—B^ 
roneons  Decrce^ — If,  in  an  action  hj  corporation  stockholders  to  set 
aside  as  fraudulent  an  issue  and  sale  of  stock  hj  two  directors  is 
order  to  obtain  control  of  the  corporation,  the  complaint  allegea, 
among  other  breaches  of  duty  by  such  directors,  the  taking,  by  one 
of  them,  in  his  own  name  of  a  patent  which  ought  to  belong  to  the 
corporition,  but  no  issue  is  raised  as  to  the  title  to  such  patent,  or 
relief  in  regard  thereto  asked,  the  admission  without  objection  of 
evidence  relating  to  such  patent  is  not  a  voluntary  trial  of  the  title 
thereto,  and  the  entry  of  a  decree  requiring  such  director  to  trans- 
fer the  title  to  such  patent  to  the  corporation  is  error,     (p.  984.) 

J.  W.  and  J.  H.  Turner  and  Turner,  Pease  &  Turner,  for 
the  appellants. 

J.  P.  Trottman,  H.  B.  Schwinn  and  M,  M.  Riley,  for  the 
respondents. 

^^  DODGE,  J.  Were  Clarence  J.  Luther  the  sole  plaintiff, 
we  should  have  little  doubt  that  he  ought  to  be  dismissed  from 
a  court  of  equity  without  relief,  for  the  reason  that  his  own 
conduct  has  been  so  in  outrage  of  his  duties  as  a  director  and 
officer  of  the  corporation  that  no  court  can  patiently  listen  to 
his  prayer  for  enforcement  of  fiduciary  principles  and  duties. 
That  objection  does  not,  however,  exist  to  some  of  the  other 
plaintiffs,  who,  as  stockholders,  ask  that  their  rights  be  pro- 
tected as  to  them.  The  circuit  court  has  found,  and  we  find, 
nothing  of  misconduct  in  their  relations  to  the  company. 

The  salient  facts  presented  by  the  findings  are  that  the  gOT- 
eming  board  of  directors  of  this  corporation  were  divided  into 
two  factions — C.  J.  Ijuther  on  the  one  hand,  interested  onlv  in 
the  profits  which  the  corporation  might  make,  and  to  that  end 
interested  that  it  should  buy  its  supplies  as  cheaply  as  possible; 
on  the  other  hand,  T.  A.  Boemer  and  H.  W,  Bolens,  larsrely 
interested  in  the  company  from  which  supplies  were  mainly 
purchased,  and  therefore  anxious  to  have  such  purchases  con- 
tinue, and  at  prices  profitable  to  the  seller.  Here  was  presented 
a  question  of  corporate  policy  which  the  stockholders,  subject 
to  temporary  control  by  the  *^  directors,  had  the  ultimate 
right  to  decide  according  to  majority  vote.  In  that  situation, 
Bolens  and  Boemer,  availing  themselves  of  the  temporary  con- 
stitution of  the  board,  exercised  the  power  thus  vested  in  them 
to  sell  a  quantity  of  tmissued  stock  to  a  confederate  of  theiia 
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for  the  purpose  of  placing  in  hands  favorable  to  their  policy  a 
majority  of  the  total  corporate  stock.  Such  sale  is  attacked 
primarily  on  the  ground  that^  in  an  already  established  and 
going  corporation,  an  increase  of  capital  stock,  accomplished 
either  by  formal  increase  of  the  amount  originally  authorized 
or  by  issue  of  what  had  originally  been  withheld,  though  within 
the  authorized  amount,  without  first  giving  opportunity  to  all 
existing  stockholders  to  take  their  proportionate  shares  of  such 
increase,  is  wholly  beyond  the  power,  not  only  of  the  directors, 
but  of  any  mere  majority  of  stockholders.  This  doctrine  rests 
on  the  idea  that,  while  its  own  corporate  stock  is  property,  so 
that  the  sale  and  disposition  thereof  involve  questions  of  busi- 
ness policy  properly  controllable  by  the  directors'  or  stock- 
holders' meeting,  the  original  issue  thereof  involves  something 
more;  that  the  latter  act  goes  to  underlying  organization — 
modifies  the  fundamental  arrangement  and  proportions  of  the 
members.  This  doctrine  is  supported  by  overwhelming  and 
almost  unconfiicting  array  of  authority,  from  which  we  need 
dte  but  a  few  illustrative  cases  and  textbook  discussions: 
Cook  on  Stock  and  Stockholders,  3d  ed.,  sees.  284,  286,  662; 
2  Beach  on  Private  Corporations,  sees.  473,  474;  2  Thompson 
on  Corporations,  sec.  2040;  Taylor  on  Private  Corporations, 
5th  ed.,  sec.  569 ;  Gray  ▼.  Portland  Bank,  3  Mass.  364,  3  Anu 
Dec  156;  Beese  v.  Bank  of  Montgomery  Co.,  31  Pa.  St.  78,  72 
Am.  Dec.  726 ;  Electric  Co.  v.  Edison  etc.  Co,  200  Pa,  St.  516, 
50  AtL  164;  Jones  v.  Concord  etc.  B.  B,  Co.,  67  N.  H,  119, 
38  Atl.  120;  Humboldt  etc.  Assn.  ▼.  Stevens,  34  Neb.  528,  33 
Am.  St.  Eep.  654,  52  N.  W.  568;  Jones  v.  Morrison,  31  Minn. 
140, 16  N.  W.  854;  Dousman  v.  Wisconsin  etc.  Co.,  40  Wis.  418. 
It  has  not  yet  been  decided  in  this  state  whether  the  reasons  on 
which  rests  this  rule  of  law  are  sufficient  to  impose  such 
***  limitation  upon  the  powers  of  directors  in  our  corporations, 
resting,  as  they  do,  upon  section  1776  of  the  Statutes  of  1898, 
which  provides  that  *'ihe  stock,  property,  affairs  and  business 
of  every  such  stock  corporation  shall  be  under  the  care  of  and 
be  managed  by  a  board  of  directors,"  etc  The  Minnesota 
court,  in  face  of  a  similar  statute,  has  held  affirmatively :  Jones 
▼.  Morrison,  31  Minn.  140,  16  N.  W.  854.  The  question  will 
be  worthy  of  careful  consideration  when  its  decision  becomes 
necessaiy. 

For  the  purposes  of  the  present  case,  it  is  not  necessary  to 
consider  the  unissued  stock  otherwise  than  as  mere  property, 
over  which  the  powers  of  the  directors  are  the  same  as  over  any 
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other  assets  of  the  corporation,  namdj,  to  sell  to  whom  and  at 
auch  prices  as  to  them  shall  seem  best  for  the  corporation  and 
all  its  stockholders,  in  the  honest  exercise  of  the  discretion  and 
trust  vested  in  them.  Even  then,  however,  their  duties  with 
reference  thereto  are  fiduciary;  they  are  hound  to  act  uberrima 
fides  for  all  stockholders.  To  dispose  of  or  manage  property 
of  the  corporation  to  the  end  and  for  the  purpose  of  giving 
to  one  part  of  their  ceetuis  que  trustent  a  benefit  and  advantage 
over,  or  at  the  expense  of^  another  part,  is  breach  of  such  duty, 
especially  when  the  directors  themselves  belong  to  the  specially 
benefited  class:  In  re  Taylor  Orphan  Asylum,  36  Wis.  534; 
Eschweiler  v.  Stowell,  78  Wis.  316,  23  Am.  St  Hep.  411,  47 
N.  W.  361 ;  Spaulding  v.  North  Milwaukee  etc.  Co.,  106  Wia. 
481,  494,  81  N.  W.  1064;  Goodin  v.  Cincinnati  etc  Co.,  18 
Ohio  St.  169;  Farmers'  etc.  Co.  v.  New  York  etc.,  Ey.  Co, 
150  N.  Y.  410,  55  Am.  St.  Rep.  689,  44  N.  K  1043.  It  can- 
not  matter  how  this  result  is  accomplished,  nor  what  the  form 
of  the  undue  benefits  conferred  or  acquired.  The  benefit  to 
the  one  class  or  the  injury  to  the  other  need  not  be  pecuniary. 
While  the  ultimate  purpose  of  most  stock  corporations  is  money 
profit,  the  right  of  proportionate  voice  and  influence  in  selec- 
tion of  policy  and  method  of  accomplishing  that  result  is  most 
important  to  each  shareholder.  It  is  as  fundamental  and 
vital  as  the  right  of  suffrage  under  a  representative  ^^^  gov- 
ernment. While  a  governmental  act  may  not  take  away  £rom 
any  class  of  citizens  property  or  physical  liberty,  yety  if,  con- 
trary to  the  fundamental  law  of  organization,  it  abates  their 
suffrage,  it  would  be  held  void.  Each  holder  of  a  share  of 
stock  has  the  right  that,  by  convincing  the  holders  of  a  certain 
number  of  other  shares,  his  policy  of  business  be  followed. 
Any  invasion  of  that  right  is  an  injury  to  him  which,  from  his 
point  of  view,  may  be  greater  than  very  considerable  present 
money  loss  to  the  corporation.  While  this  right  must  yield  to 
a  power  over  it  given  by  the  terms  of  the  association,  still  he 
has  the  right  to  insist  that  such  power  shall  be  exercised  for  the 
purposes  of  the  whole  association.  It  is  not  so  when  exercised  for 
the  direct  purpose  of  depriving  him  of  his  proportionate  voice 
and  influence.  That  is  not  a  legitimate  manner  for  those  tem- 
porarily vested  with  power  to  perpetuate  the  policy  which  ihej 
favor.  Nothing  can  be  more  fallacious  in  corporate  or  in 
popular  government  than  the  argument  that  because  they  hon- 
estly believe  their  policy  right,  and  another  dangerous,  they  may 
rightfully  invade  the  field  of  the  suffrage  upon  which  policy 
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rests,  and  disfrancliisey  in  whole  or  in  part,  those  who  disagree 
with  them.  We  have  said  this  much  of  perhaps  rather  trite  and 
elementary  philosophy  because  tlie  conclusions  of  the  trial  court 
seem  to  rest  on  the  argument  that,  because  the  majority  of  the 
directors  honestly  considered  Clarence  J.  Lather's  control  of 
corporate  management  dangerous,  they  might  properly  exert 
their  power  over  unissued  stock  in  ordep  to  colonize  enough  new 
notes  to  turn  the  majority  supporting  Luther's  policy  into  a 
tninority. 

Since  the  trial  court  has  found,  and  upon  sufficient  evidence, 
that  the  purpose  of  the  sale  of  the  new  stock  was  to  take  from 
the  faction  supporting  Luther's  policy  the  control  of  the  cor- 
poration, and  to  transfer  it  to  the  other  faction  to  which  the 
two  directors  perpetrating  the  act  belonged,  as  did  also  the 
recipient  of  the  stock,  we  must  hold  that  such  sale  ^^'^  was  a 
breach  of  the  duty  of  the  directors,  and  could  confer  no  rights 
upon  the  beneficiary,  who  knew  and  participated  in  the  imlaw- 
ful  act  and  purpose. 

That  conclusion  having  been  reached,  the  next  question  is  as 
to  what  a  court  of  equity  should  do  in  the  premises.  What  form* 
of  remedy  will  accomplish  rescission  of  the  unlawful  acts,  and 
re-establish  the  status  quo  disturbed  by  means  thereof?  Ii^ 
some  cases,  where,  at  the  time  of  decision,  the  issue  and  de- 
livery of  the  stock  was  not  complete  the  remedy  of  declaring 
void  the  transaction  and  enjoining  issue  has  sufficed:  Electric 
Co.  V.  Edison  etc.  Co.,  200  Pa.  St.  516,  60  AtL  164 ;  Dousman 
V.  Wisconsin  etc.  Co.,  40  Wis.  418.  It  is  also  intimated,  though 
on  demurrer,  that  improperly  issued  stock  may  be  adjudged 
canceled  and  the  holder  enjoined  from  voting  thereon :  Wood  v. 
Union  etc.  Assn.,  63  Wis.  9,  22  N.  W.  756 ;  Jones  v.  Morrison. 
31  Minn.  140,  16  N.  W.  854.  And  finally,  it  has  been  held 
proper  to  adjudge  the  cancellation  of  the  unlawful  stock,  and 
to  enjoin  from  acting  directors  and  officers,  who  had  been  elected 
by  voting  it :  Humboldt  etc.  Assn.  v.  Stevens,  34  Neb.  528,  33 
Am^  St.  Rep.  654,  52  N.  W.  568 ;  Beynolds  v.  Bridenthal,  57 
NeB.  280,  77  N.  W.  658.  We  have  not  found  any  case  in  which 
a  court  has  gone  any  further  than  as  above  stated. 

In  the  present  record  we  are  embarrassed  by  no  circumstances 
of  delay  or  acquiescence  on  plaintiff's  part,  nor  of  defendants' 
change  of  position  in  innocent  reliance  upon  the  validity  of  the 
stock  issued.  Plaintiffs  gave  full  notice  of  their  objections  to 
the  sale  of  the  stock,  and  commenced  this  action,  asserting  its 
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invalidity,  and  seeking  to  prevent  defendants  from  recognizing 
it  as  giving  any  voting  right  to  the  holder,  nearly  a  month  before 
the  stock  meeting  of  November  6, 1899.  We  deem  it  clear,  there- 
fore that  the  decree  should  declare  the  invalidity  of  the  thirty- 
nine  shares  of  stock  issued  by  Arthur  B.  Boemer  and  adjudge 
their  cancellation,  and  that  upon  surrender  of  the  certificates 
the  corporation  ^*®  repay,  to  him  the  amount  paid  for  the  stock, 
without  interest,  less  any  dividends  received  by  him  on  that 
stock;  also  that  the  election  of  directors  purporting  to  have 
taken  place  November  6,  1899,  be  adjudged  void,  and  defend- 
ant Arthur  B.  Boemer  be  enjoined  from  in  any  wise  claiming 
or  exercising  the  office  of  director.  Any  election  to  either  of 
the  general  offices  of  the  corporation  made  by  such  illegally 
chosen  board  of  directors  should  be  adjudged  invalid,  and  the 
persons  so  elected,  if  defendants,  should  be  restrained  from 
claiming  or  exercising  any  such  office  by  reason  of  any  such 
election.  This  will  restore  the  situation  as  it  existed  before  the 
unlawful  acts  complained  of,  and  a  stockholders'  meeting  can 
then  be  held  to  elect  a  board  of  directors.  This,  as  already 
stated,  is  going  as  far  as  any  of  the  decided  cases  which  have 
come  to  our  notice,  and  we  think  does  substantial  justice,  with- 
out the  drastic  remedy  of  now  endeavoring  to  install  in  office 
those  whose  claimed  election  occurred  more  than  three  yeara 
ago,  and  whose  legal  term  of  office  would  have  expired  long  since 
if  successors  had  been  elected. 

2.  Upon  defendant  Bolens*  appeal  is  assigned  as  error  the 
adjudication  that  he  transfer  to  the  corporation  a  certain 
patent.  That  relief  is  obtainable,  of  course,  only  in  an  action 
by  the  corporation  against  the  individual  defendant,  to  which 
none  of  the  other  parties  to  this  record  are  either  necessary  or 
proper  parties,  and  in  which  none  of  them  would  have  any  di- 
rect interest.  True,  in  case  of  refusal  of  the  corporation  to 
bring  such  an  action,  the  present  plaintiffs  might  bring  it,  but 
only  in  the  right  of  the  corporation.  It  would  still  be  an  ac- 
tion by  it  merely  forced  into  court  by  the  individuals  in  repre- 
sentative capacity:  Land  etc.  Co.  v.  Mclntyre,  100  Wis.  245, 
69  Am.  St.  Bep.  915,  75  N.  W.  964;  Jenkins  v.  Bradley,  104 
Wis.  540,  551,  80  N.  W.  1025 ;  Boyd  v.  Mutual  Fire  Assn.  116 
Wis.  155,  90  N.  W.  1086,  94  N.  W.  171.  Such  an  action  can- 
not be  joined  with  one  brought  by  the  plaintiffs  in  their  own 
right  to  remedy  or  redress  direct  wrongs  to  them.  The  ^^'^  two 
causes  of  action  would  not  both  belong  to  any  one  of  the  classes 
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specified  in  section  2647  of  the  Statutes  of  1898^  nor  vonld 
fhey  both  affect  all  parties  to  the  action  as  required  by  that  sec- 
tion: Spaulding  v.  North  Milwaukee  etc.  Co.,  106  Wis.  481, 
492,  81  N.  W.  1064;  Boyd  v.  Mutual  Fire  Assn.,  116  Wis.  155, 
90  K  W.  1086,  94  N.  W.  171;  Pietsch  v.  Krause,  116  Wis. 
344,  93  N.  W.  9.  Hence,  if  the  complaint  containing  the  prin- 
cipal cause  of  action  for  cancellation  of  stock  issued  in  deroga- 
tion of  plaintiffs'  rights  had  also  attempted  to  state  a  cause  for 
recovery  to  the  corporation  of  this  patent  it  would  have  been 
obnoxious  to  demurrer  for  multifariousness.  It,  however,  con« 
tained  nothing  even  suggesting  such  attempt.  It  does  not  de- 
clare two  separate  causes  of  action,  as  required  by  section  2647. 
It  refers  to  Bolens'  conduct  with  reference  to  this  and  other 
patents  merely  as  part  of  the  charge  of  fiduciary  misconduct,  and 
the  prayer  does  not  hint  at  any  such  relief  as  that  granted 
against  Bolens;  hence,  there  was  no  opportunity  to  raise  tiie 
objection  by  demurrer. 

Plaintiffs,  however,  urge  two  rules  of  practice,  both  well  set- 
tled in  this  court:  1.  That  although  the  complaint  may  fail 
to  state  a  cause  of  action,  nevertheless,  if,  by  evidence  permitted 
by  defendant  to  go  in  without  objection,  the  cause  of  action  is 
proved  judgment  may  properly  be  rendered  thereon  the  com- 
plaint being  amended,  or  deemed  to  be,  so  as  to  correspond  with 
tlie  proof;  2.  That,  unless  the  objection  to  a  complaint  for 
multifariousness  be  raised  by  demurrer  or  answer,  it  is  waived : 
Stats.  1898,  sec.  '2654.  These  rules  have  been  adopted  to  pro- 
mote justice  and  to  enable  full  decision  of  the  merits  of  a  con- 
troversy after  they  have  been  tried  by  consent  of  both  parties. 
They  are  not  intended,  and  will  not  be  perverted,  to  deprive  a 
defendant  of  his  rightful  defenses  without  his  consent  or  some 
lapse  of  reasonable  diligence.  They  proceed  on  the  theory  of 
waiver  of  the  right  which  every  defendant  has  to  be  informed 
intelligibly  of  the  facts  which  the  plaintiff  claims  to  entitle  him 
^^^  to  recover,  as  well  as  the  right  to  have  litigated  a  cause  of 
action  without  the  trial  being  complicated  by  the  joinder  of  an 
incongruous  one.  Like  all  waiver  predicated  upon  silence,  how- 
ever, there  must  have  been  reasonable  opportunity,  as  well  as 
omission,  to  object.  When  evidence  is  offered  which  is  pertinent 
to  the  cause  stated  in  the  complaint  it  naturally  is  assumed 
to  be  offered  in  support  of  the  cause  of  action  so  stated,  and 
mere  omission  to  object  to  it  cannot,  with  reason,  be  ascribed 
to  defendant's  willingness  that  some  other  and  unstated  cause 
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of  action  be  tried,  to  which  ako  that  evidezioe  may  be  competent: 
Mowatt  V.  Wilkinson,  110  Wis.  180,  86  N.  W.  661.  The  same 
considerations  forbid  any  inference  of  consent  that  an  incon- 
gruous cause  of  action  may  be  joined  from  omission  to  object 
by  demurrer  or  answer,  when  the  complaint  seeks  no  such 
joinder.  It  is  not  until  the  plaintiff  reasonably  notifies  defend* 
ant  of  his  desire  to  make  such  joinder,  either  by  offering  evi- 
dence unambiguously  tending  to  support  such  additional  cause 
of  action  or  by  offer  to  amend,  that  the  latter  can  be  deemed  by 
silence  to  consent  thereto  or  waive  objection.  Demurrer  for 
multifariousness  could  not  have  been  sustained  to  this  com- 
plaint, for  it  certainly  docs  not  state  any  separate  cause  of  ac* 
tion  for  recovery  of  the  patent  from  defendant  Bolens.  The 
duty  to  object  did  not  arise  upon  introduction  of  evidence  with 
reference  thereto,  for  such  evidence  was  admissible,  and  ap- 
parently offered  upon  the  issue  as  to  the  relative  fidelity,  or  the 
reverse,  of  Luther  and  Bolens  to  the  corporate  welfare.  It  ia 
clear  tiiat  defendant  Bolens  never  was  so  placed  that  silence 
on  his  part  could  be  deemed  to  waive  objection  to  adjudication 
in  this  action  of  a  right  of  the  corporation  to  enforce  the  con- 
veyance of  this  patent  to  it.  Hence,  judgment  to  that  effect  must 
be  reversed,  and  also  all  findings  of  fact  on  the  issue  thereby 
adjudicated,  to  the  end  that  no  estoppel  by  res  adjudicata  againrt 
either  party  may  rise  from  this  erroneous  trial  of  an  issue  not 
presented  to  the  court 

^^  By  the  Court  Judgment  reversed  on  both  appeals,  and 
cause  remanded,  with  directions  to  enter  judgment  in  aooordanoe 
with  the  foregoing  opinion. 


The  Power  of  a  Corporation  to  increase  the  eapltal  stock  is  in  tbe 
stockholders,  and  not  in  the  board  of  directon:  Eidman  ▼.  Bow^ 
man,  5S  IlL  444,  11  Am.  Bep.  90,  and  note.  As  stated  in  Me- 
Nulta  V.  Corn  Belt  Bank,  164  111.  427,  5d  Am.  St.  Bep.  203,  45  K.  £« 
954,  an  increase  or  reduction  of  the  capital  stock  of  a  corporation 
is  a  fundamental  change  in  its  affairs,  and  must  be  authorized  by  a 
majority  of  the  stockholders,  at  a  corporate  meeting,  and  in  tiha 
manner  prescribed  by  law.  The  original  stockholders  have  a  right  t* 
subscribe  for  and  hold  the  new  stock:  Humboldt  Driving  Park  Assn. 
T.  Stevens,  34  Neb.  528,  33  Am.  St.  Bep.  654,  62  N.  W.  568;  Gray* 
V.  Portland  Bank,  3  Mass.  364,  3  Am.  Dee.  156.  The  general  enatoin 
is  to  compel  the  stockholders  to  buy  the  new  stock  at  par,  or  to 
sell  the  right  to  buy  it  at  that  price,  in  order  to  save  their  corpo- 
rate interests:  Jones  ▼.  Goneord  etc.  B.  B.,  67  K.  H.  234,  68  Am. 
St.  Bep.  650,  80  Atl.  614.  That  the  distribntion,  by  resolution  of  tlM 
board  of  directors)  of  capital  stock  remaining  unti^en  at  the  time  of 
Incorporation  among  the  stockholders  not  in  arrears  on  the  stock  al« 
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ready  taken  by  them,  ia  an  unlawful  penalty  on  those  in  arrei'^,  pn^l 
a  violation  of  the  equal  rights  of  a  corporator  who  was  ready  and 
offered  to  take  his  proportion  of  the  new  shares,  see  Beese  v.  Bank 
of  Montgomery  County,  31  Pa.  St.  78,  72  Am.  Dec.  726.  Fraudulent 
and  overissued  stock  is  discussed  in  the  note  to  First  Ave.  Land 
Co.  T.  Parker,  87  Am.  fit.  £ep.  847-860. 


STATE  V.  PROEHLTCH. 

[118  WiB.  129, 94  N.  W.  60.] 

TAXATION  for  Private  Pnxpose. — ^The  legislature  has  no 
power  to  compel,  or  to  authorize,  a  county  or  other  municipality  to 
nuse  money  by  taxation  to  be  paid  to  private  penons  for  a  purely 
private  purpose,     (p.  986.) 

TAXATION  for  Private  Purpose. — The  legislature  cannot 
create  a  public  debt  or  levy  a  tax,  or  authorize  a  municipality  to  do 
to,  in,  order  to  naise  funds  for  a  mere  private  purpose.  It  cannot,, 
in  the  form  of  a  tax,  take  the  money  of  the  citizen  and  give  it  .to 
an  individual,  the  public  welfare  being  in  no  way  connected  with 
the  transaction.  The  object  for  which  money  it  raised  by  taxation 
must  be  public,  and  must  subserve  the  common  interest  and  well- 
being  of  the  community  required  to  contribute,     (p.  989.) 

TAXATION — Constitutional  Law. — A  constitutional  provision 
declaring  that  the  legislature  shall  provide  for  an  annual  tax  suifi- 
eient  to  defray  the  estimated  expenses  of  the  state  for  each  year,  ia 
intended  to  iiinit  the  annual  tax  to  an  amount  sufficient  to  defray 
such  expenses,  but  does  not  authorize  the  levy  of  a  tax  to  pay  a 
purely  private  claim,  nor  authorize  its  payment  out  of  public  funds 
raised  by  taxation,     (p.  991.) 

CONSTITUTIONAL  LAW— Ai»prcprlatio&  of  Pnblic  Pnnds  for 
Pxivato  Pmpoas. — ^A  statute  appropriating  a  specified  sum  of  publio 
money  to  pay  innocent  purchasers  of  unpaid  county  orders  issued 
under  an  unconstitutional  statute  providing  for  the  treatment  of 
habitual  drunkards  in  private  institutions  at  the  expense  of  tho 
counties  in  which  they  reside,  and  purchased  before  the  latter  act 
was  declared  invalid,  cannot  be  upheld  as  an  appropriation  mado 
for  the  payment  of  claims  founded  in  equity  and  justice.  Such  stat- 
ute makes  an  appropriation  of  public  funds  to  pay  purely  private 
claims,  and  for  that  reason  is  unconstitutional  and  void.     (p.  993.) 

Wickham  ft  Fan  and  Byan,  Merton  ft  Newbury,  for  the  re- 
lator. 

L.  M.  Sturdevant,  attorney  general,  for  the  respondent 

»«*  CASSODAY,  0.  J.  Chapter  203  of  the  Laws  of  1895, 
providing  "for  the  treatment  and  cnre  of  inebriates  and  persons 
addicted  to  the  excessive  use  of  drugs  and  other  narcotics/'  was 
held  to  be  unconstitutional  and  void,  because  it  involved  the 
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imposition  upon  the  respective  counties  of  the  state,  without 
their  conscui,  of  a  tax  for  the  benefit  of  private  institutions  and 
individuals,  not  the  legitimate  objects  of  public  charity:  Wis- 
consin Keeley  Inst.  Co.  v.  Milwaukee  Co.,  95  Wis.  153, 158-160, 
70  H.  W.  68,  70.  In  that  case  it  was  said  by  the  court :  "The 
act  in  question  does  not  go  upon  the  theory  that  the  victim  of 
such  addiction  is  helpless  and  destitute  and  hence  the  subject 
of  public  charity.  It  does  treat  such  addiction  as  ***  a  'di- 
sease,' but  it  does  not  treat  it  as  a  contagious  or  infectious 
disease,  and  there  is  no  allegation  or  claim  fhat  it  is  a  contagious 
or  infectious  disease.  The  question  recurs  whether  any  county 
may  be  compelled  to  pay  any  private  party  for  treatment,  medi- 
cines and  board  of  any  resident  therein  having  a  disease  not  con- 
tagious or  infectious,  merely  because  such  diseased  person  'has 
not  the  means  to  pay  for  said  treatment.'  If  a  county  may  be 
compelled  to  make  such  payment  for  such  treatment,  medicines, 
and  board  of  a  person  having  such  a  disease,  then  it  logically 
follows  that  every  county  may  be  compelled  to  pay  private  par* 
ties  for  treatment,  medicines  and  board  of  any  person  having 
any  disease,  though  not  contagious  or  infectious,  provided  the 
victim  has  not  the  present  means  of  making  such  payment  him- 
self.   We  are  clearly  of  the  opinion  that  no  such  power  exists-** 

The  following  cases  are  there  cited,  in  which  this  court  had 
previously  held  that  the  legislature  had  no  power  to  compel  or 
authorize  a  municipality  to  raise  money  by  taxation  for  a  purely 
private  purpose:  Curtis  v.  Whipple,  24  Wis.  350,  1  Am.  Bep. 
187 ;  Whiting  v.  Sheboygan  etc.  R.  B.  Co.,  25  Wis.  181,  3  Am. 
Rep.  30;  State  v.  Tappan,  29  Wis.  664,  684,  9  Am.  Rep.  622; 
Attorney  General  v.  Eau  Claire,  37  Wis.  436.  From  this  last  case 
this  quotation  was  made  in  the  Keeley  case  from  the  opinion  of 
the  court  by  Chief  Justice  Ryan:  ''Taxation  is  the  absolute  con- 
version of  private  property  to  public  use.  And  its  validity  rests 
on  the  use.  In  legislative  grants  of  the  power  to  municipal  cor- 
poration, the  public  use  must  appear The  legislature 

can  delegate  the  power  to  tax  to  municipal  corporations  for  pub- 
lic purposes  only ;  and  the  validity  of  the  delegation  rests  on  the 
public  purpose.  Were  this  otherwise,  as  was  said  at  the  bar, 
municipal  taxation  might  well  become  municipal  plunder.** 

Thus ,  it  appears  that  chapter  203  was  declared  to  be  uncon- 
stitutional upon  the  express  ground  that  it  compelled  any  county 
to  pay  out  of  the  public  moneys  of  the  county,  to  a  private  par^ 
for  a  purely  private  purpose,  a  sum  not  exceeding  one  hundred 
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and  thirty  dollars  for  every  inebriate  fousd  therein  and  treated 
upon  the  order  and  certificate  of  the  county  jnige  thereof,  as 
prescribed  in  ^^^  the  act.  The  case  was  distinguished  in  the 
later  case  of  Wisconsin  Ind.  School  v.  Clark  Co.,  103  Wis.  651, 
666,  667,  79  N.  W.  422,  427,  but  it  was  there  said  by  my 
brother  Marshall :  *'No  'public  purpose',  within  any  reasonable 
scope  of  the  term,  was  discovered  in  the  Keeley  law.  That  was 
why  it  met  the  fate  of  legislation  going  beyond  the  boundaries 
of  constitutional  limitations.  True,  stress  was  put  on  the  fea- 
ture that  the  services  of  caring  for  the  committed  persons  were 
performed  by  private  agencies  for  private  gain.  But  it  was  not 
decided  that  such  feature  alone  was  fatal  to  the  law.  The  com- 
bination of  it  with  the  purely  private* service  rendered  showed 

that  the  entire  scheme  was  private Stress  was  laid  on 

the  fact  that,  in  order  to  enable  a  person  to  enjoy  the  benefits  of 
the  act,  it  was  not  requisite  that  he  should  be  without  means  of 
paying  therefor.  Destitution  as  to  present  means — ^money  in 
hand,  as  it '  were,  to  make  such  payment — ^was  all  that  was  re- 
quired. It  was  thus  demonstrated  that  there  was  an  absolute 
absence  of  any  public  purpose  whatever  covered  by  the  law.'' 

In  a  still  later  case  it  was  held  by  this  court:  'Neither  the 
county  board  nor  any  county  officer  has  any  authority,  under  our 
statutes,  to  incur  any  liability  for  medical  treatment  of  a 
pauper  to  cure  him  of  inebriety  as  a  disease.  A  county  cannot 
ratify  the  unauthorized  acts  of  its  agents  which  are  beyond  the 
scope  of  its  corporate  powers^ :  Putney  Bros.  Co.  y.  Milwaukee 
Co.,  108  Wis.  564,  566,  667,  84  N.  W.  822,  823. 

In  that  case  the  inebriate  was  committed  under  chapter  203 
of  the  Laws  of  1896,  and,  following  Wisconsin  etc.  Co.  v.  Mil- 
waukee Co.,  96  Wis.  163,  60  Am.  St.  Bep.  106,  70  N.  W.  68, 
it  was  held  ''that  no  liability  arose  by  reason  of  the  commit- 
menf' ;  but  it  was  there  contended  ''that  it  was  the  duty  of  the 
comity  to  relieve  and  care  for*'  the  victim,  "under  section  1617 
of  the  Statutes  of  1898,  and  when  the  task  had  been  performed 
by  a  private  person,  ....  the  count/'  should  be  held  "liable 
if  its  officers  knew  of  the  facts  and  made  no  objection,  and  the 
pauper  had  been  restored  to  health.''  In  the  opinion  of  the 
court  by  my  brother  Winslow  it  is  said :  **^  "The  doctrine  here 
invoked  is  that  of  ratification  or  estoppel  •  .  •  •  The  claim 
here  is  not  for  ordinary  relief  or  care,  but  for  the  medical  treat- 
ment of  a  pauper  for  what  is  termed  'inebriety,'  his  board  being 
simply  a  minor  incident  of  the  treatment    Neither  the  county 


983  Amerioait  Statb  Eeports,  Vol.  99.     [Wisconsm, 

board  nor  any  county  oflScer  has  anthority  nnder  any  specific 
statute  to  contract  with  a  private  person  or  corporation  for  each 
treatment,  and  entail  a  liability  therefor  upon  the  county.  Ine- 
briates may,  indeed,  be  received  into  county  asylums  under  cer- 
tain restrictions,  •  •  •  •  and  may  be  committed  to  a  county 
poorhouse,  •  •  .  •  and  the  county  become  liable  for  their  care 
in  whole  or  in  part,  but  the  statutes  seem  to  go  no  further." 

Then,  after  stating  that  the  legislature  had  ^'provided  cer- 
tain methods  whereby  inebriates  and  habitual  drunkards" 
mi^t  Be  dealt  with,  and  thereby  excluded  other  methods  it  was 
further  said:  ''There  was,  therefore,  no  authority  resting  in  any 
officer  or  public  body  to  incur  the  liability  here  claimed  in  the 
first  instance.  Such  being  the  case,  there  can  be  no  ratification 
by  the  county.  A  county  cannot  ratify  the  unauthorised  acts  of 
its  agents  which  are  beyond  the  scope  of  its  corporate  powers": 
See,  also,  Juneau  Co.  v.  Wood  Co.,  109  Wia.  330,  333,  »334,  85 
N.  W.  387. 

Having  thus  held  that  chapter  203  of  the  Laws  of  1895  was 
unconstitutional  and  void  on  the  ground  that  the  legislature  had 
no  power  to  compel  a  county  to  give  away  its  public  funds  to 
private  parties  for  purely  private  purposes,  the  question  recurs 
whether  the  legislature  has  power  to  give  away  the  public  funds 
of  the  state  to  private  parties  for  the  same  private  purpose  by 
the  enactment  of  chapter  468  of  the  Laws  of  1901. 

The  act,  in  terms,  appropriates  liiirty  thousand  dollars  '^or 
the  purpose  of  paying  all  innocent  purchasers  of  county  orders 
issued  under  an  invalid  law  known  as  chapter  203  of  the  Laws 
of  1895,  by  different  county  judges  of  the  state  of  Wisconsin 
which  are  yet  unpaid  and  which  were  purchased  prior  to  tho 
date  of  the  decision  of  the  supreme  court  of  the  state  of  Wis- 
consin holding  said  act  [Laws  1895,  c.  203]  unconstitationaL" 
^^^  It  appears  from  the  relation  that  claims  which  arose  under 
the  act,  and  prior  to  the  decision  mentioned — a  period  of  twenty- 
one  and  one-half  months — ^had  been  filed,  proved  and  audited  -to 
the  amount  of  forty-nine  thousand  six  hundred  and  fifty-eight 
dollars  and  forty-four  cents.  The  facts  stated  sufficiently  sug* 
gest  the  importance  of  that  decision  without  any  speculation  as 
to  what  would  have  been  the  effect  upon  the  taxpayers  of  the 
several  counties  in  the  state,  had  the  court  held  chapter  203  of 
the  Laws  of  1895  to  be  valid  instead  of  being  unconstitutional 
and  void.  The  gravity  of  the  case  at  bar  would  seem  to  be  of 
far  greater  importance,  because  more  far-reaching  in  its  appli- 
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cation*  Counsel  for  the  relator  contend  that  'Hhere  ia  nothing 
in  the  constitution  providing  that  the  legislature  may  make  ap- 
propriationa  only  for  public  purposes.''  And  then,  after  ad- 
mitting ''that  there  are  several  specific  limitations  on  the  power 
of  the  legislature  to  appropriate  money,''  counsel  assert  that 
that  is  ''no  general  limitation  confining  appropriations  either  to 
public  purposes  or  legal  obligations  of  the  state."  Counsel  seem- 
ingly realize  that  it  is  essential  to  maintain  these  propositions 
in  order  to  maintain  this  action.  If  these  propositions  are 
sound,  then  Chief  Justice  Ryan  was  in  grave  error  when  he 
made  the  statement  above  quoted,  from  his  opinion  in  the  Eau 
Claire  case  cited.  If  such  propositions  are  sound,  then  Chief 
Justice  Dixon  was  wrong  in  declaring,  as  he  did : 

"The  legislature  cannot  create  a  public  debt,  or  levy  a  tax, 
or  authorize  a  mimicipal  corporation  to  do  so,  in  order  to  raise 
funds  for  a  mere  private  purpose.  It  cannot,  in  the  form  of 
a  tax,  take  the  money  of  the  citizens  and  give  it  to  an  individual, 
the  public  interest  or  welfare  being  in  no  way  connected  with 
the  transaction.  The  objects  for  which  money  is  raised  by  taxa- 
tion must  be  public,  and  such  as  subserve  the  common  interest 
Hud  well-being  of  the  community  required  to  contribute" :  Brod- 
head  v.  Milwaukee,  19  Wis.  652,  88  Am.  Dec.  711.  See,  also, 
cases  cited  from  the  supreme  court  of  Pennsylvania  in  State 
ex  reL  New  Richmond  v.  Davidson,  114  Wis.  676,  90  N.  W. 
1067. 

**•  Mr.  Cooley  declares:  "It  is  implied  in  all  definitions  of 
taxation  that  taxes  can  be  levied  for  public  purposes  only": 
Cooley  on  Taxation,  2d  ed.,  103-105.  And  again:  "Taxation 
is  the  equivalent  for  the  protection  which  the  government  af- 
fords to  the  persons  and  property  of  its  citizens ;  and,  as  all  are 
alike  protected,  so  all  alike  should  bear  the  burden  in  propor- 
tion to  the  interests  secured":  Cooley's  Constitutional  Idmita- 
tions,  6th  ed.,  608. 

•  Mr.  Dillon  states  the  rule  thus :  "It  may  be  regarded  as  a  set- 
tled doctrine  of  American  law  that  no  tax  can  be  authorized  by 
the  legislature  for  any  purpose  which  is  essentially  private,  or, 
to  state  the  proposition  in  other  words,  for  any  but  public  pur- 
poses": 1  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  508. 
And  again :  "We  may  readily  conceive  of  acts  of  the  legislature 
demanding  sacrifices  which  could  not  be  sustained  as  le^timate 
oreroi^es  of  the  taxinsr  power,  although  no  specific  provision  of 
the  constitution  should  be  infringed":  2  Dillon  on  Municipal 
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Corporations^  4th  ed.,  sec.  737.  And  again:  'There  can  be  no 
legitimate  taxation  to  raise  money  unless  it  be  destined  for  the 
uses  or  benefit  of  the  govemment^  or  some  of  its  municipalitiet 
or  divisions  invested  with  the  power  of  auxiliary  or  local  admin* 
istration.  A  public  use  or  purpose  is  of  the  essence  of  a  tax'': 
2  Dillon  on  Municipal  Corporations^  4th  ed.,  sea  736. 

In  State  ex  rel«  New  Richmond  v.  Davidson,  114  Wis.  574^ 
90  N.  W.  1067,  numerous  cases  are  cited  from  tills  and  other 
courts  to  the  effect  ''that  the  taxing  power  of  the  state  can  only 
be  exercised  for  some  object  of  public  or  common  interest*^ 
It  is  there  said:  "These  adjudications,  and  many  others  which 
might  be  cited,  seem  to  be  based  upon  the  broad  ground  fhat 
from  the  very  nature  of  our  state  government  there  is  running 
through  our  constitution  an  implied  prohibition  against  forcing 
our  citizens,  by  way  of  taxation,  to  contribute  to  any  mere  pri- 
vate purpose  or  enterprise,  and  that  the  determination  of  the 
legislature  upon  the  subject  is  not  absolutely  conclusive  upon 
the  courts.'* 

^^^  If  the  contention  of  counsel  referred  to  is  correct^  then 
the  decision  of  this  court  in  that  case  is  all  wrong,  and  ought  to 
be  overruled.  If  the  decision  is  right^  then  the  contention  of 
counsel,  in  the  particular  mentioned,  is  without  foundation. 
The  appropriation  for  the  relief  from  the  terrible  calamity 
caused  by  the  cyclone  which  struck  New  Bichmond  June  12, 
1899,  was  sustained  only  on  the  ground  that  the  object  of  the 
appropriation  was  public,  and  such  as  to  subserve  the  common 
interest  and  well-being  of  the  people  of  the  state  at  large.  In 
that  case  it  was  virtually  conceded  that  the  object  of  the  appro- 
priation was  public.  In  considering  whether  the  appropriation 
was  repugnant  to  that  clause  of  the  constitution  which  declares 
that  "the  rule  of  taxation  shall  be  uniform,  and  taxes  shall  be 
levied  upon*  such  property  as  the  legislature  shall  prescribe** 
(Const.,  art.  8,  sec.  1),  it  was  said:  "If  the  object  of  the  appro- 
priation in  question  was  purely  local  to  the  city  of  New  Eicih- 
mond,  then  the  rule  of  uniformity  would  require  the  tax  to  sup- 
ply the  same  to  be  limited  to  that  municipality.  If,  however, 
the  contribution  was  to  subserve  the  common  interest  and  well* 
being  of  the  people  of  the  state,  then  the  appropriation  was 
legitimate** :  State  ex  rel.  New  Eichmond  v.  Davidson,  114  Wis. 
^78,  90  N.  W.  1067 ;  citing  State  ex  rel.  McCurdy  v.  Tappan,  29 
Wis.  664,  9  Am.  Eep.  622,  and  Lund  v.  Chippewa  Co.,  93 
647.  67  N.  W.  927. 
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In  this  last  case  it  was  said:  ''This  proyision  manifestly  re- 
quires such  uniformity,  in  case  of  a  state  tax,  to  extend  through- 
out the  state;  in  case  of  a  county  tax,  to  extend  throughout  the 
county;  in  case  of  a  city  tax,  to  extend  throughout  the  city; 
and,  in  case  of  a  town  tax,  to  extend  throughout  the  town.  In 
other  words,  the  rule  of  uniformity  is  not  broken  merely  because 
a  town  or  city  or  county  raises  a  special  tax  for  local  purposes/' 

To  come  within  the  rule  of  uniformity,  as  thus  defined,  it  is 
necessary,  not  only  that  the  object  of  the  appropriation  in  ques- 
tion should  be  public,  but  also  that  it  should  subserve  the  com* 
mon  interest  and  well-being  of  the  people  of  the  state. 

***  There  is  another  clause  of  the  constitution,  which  de- 
clares: ''The  legislature  shall  provide  for  an  annual  tax  suffi- 
cient to  defray  the  estimated  expenses  of  the  state  for  each  year; 
and  whenever  the  expenses  of  any  year  shall  exceed  the  income, 
the  legislature  shall  provide  for  levying  a  tax  for  the  ensuing 
year,  sufficient,  with  other  sources  of  income,  to  pay  the 
deficiency  as  well  as  the  estimated  expenses  of  such  ensuing 
year**:  Const.,  art.  8,  sec.  5. 

Special  stress  was  placed  upon  that  provision  in  the  New 
Bichmond  case,  114  Wis.  678,  96  N.  W.  1067.  It  was  there 
said:  "To  that  language  must  be  applied  the  well-known 
maxim,  'Expressio  unius  est  exclusio  alterius/  That  construc- 
tion limits  such  annual  tax  to  an  amount  sufficient  to  defray 
such  estimated  expenses State  taxes  are  thus  only  au- 
thorized to  pay  state  expenses,  or  such  expenditures  as  are  au- 
thorized by  the  constitution.'* 

The  only  reference  to  that  provision  of  tiie  constitution  in 
the  brief  of  counsel  is  in  stating  that  that  and  other  sections 
therein  referred  to  "place  limits  on  the  power  of  the  legislature 
to  contract  debts";  and  from  that  we  are  asked  to  infer  that  the 
legislature  is  at  liberty  to  ,give  away  the  public  moneys  for  ob- 
jects concerning  which  it  has  no  power  to  contract  debts.  While 
the  provision  quoted,  like  most  of  the  provisions  of  the  constita- 
tion,  is  affirmative  in  form,  yet  the  manifest  purpose  is  to  limit 
the  annual  tax  to  an  amount  "sufficient  to  defray  the  estimated 
expenses  of  the  state  for  each  year/'  As  held  in  the  New  Bich- 
mond case,  in  order  for  an  appropriation  to  be  valid,  it  must  be 
for  a  public  purpose,  and  such  as  subserves  the  common  interest 
and  well-being  of  the  people  of  the  state.  The  act  in  ques- 
tion does  neither.  It  was  solemnly  adjudged  that  chapter  t03 
«t  file  Laws  of  1895  was  for  the  sole  benefit  of  private  partki 
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and  for  private  purposed.  Counsel  invoke  the  rule  stated  by 
Chief  Justice  Dixon^  and  quoted  approvingly  in  the  New  Bidi- 
mond  ^^*  case  wherein  it  is  said:  'Claims  founded  in  equity 
and  justice^  in  the  largest  sense  of  those  terms,  or  in  gratitude 
or  charity,  will  support  a  tax*' :  Brodhead  v.  Milwaukee,  19  Wia. 
624,  88  Am.  Dec.  711 ;  Cooley  on  Taxation,  127, 128 ;  State  ex 
rel.  New  Richmond  v.  Davidson,  114  Wis.  579,  90  N.  W.  1067. 
That  language  was  used  with  reference  to  the  validity  of  an  act 
of  the  legislature  empowering  the  qualified  electors  of  eadi 
town,  city  or  incorporated  village  to  raise  by  tax,  money  to  pay 
bounties  to  volunteers  who  mi.^ht  enlist  therefrom.  The  moral 
obligation  of  such  municipality  to  pay  such  bounties  to  audi 
volunteers  was  strong,  and  rested  upon  the  parties  required  to 
pay,  fiTid  was  for  an  object  confes'edlv  public;  and  vet  in  that 
ca'^e  it  was  expressly  held:  ''The  legislature  cannot  create  a 
public  debt,  or  levy  a  tax,  or  authorize  a  municipal  corporation 
to  do  80,  in  order  to  raise  funds  for  a  mere  private  purpose. 
....  Tlie  objects  for  which  money  is  raised  by  taxation  must 
be  public,  and  such  as  subserve  the  common  interest  and  well- 
being  of  the  community  required  to  contribute." 

There  was  no  intention,  in  the  language  quoted,  to  justify 
a  tax  for  every  claim  which  one  private  party  may  have  against 
another  private  party,  though  ''founded  in  equity  and  justice 
....  or  in  gratitude  or  charity.'*  Here,  numerous  private 
persons  were  treated,  under  chapter  203  of  the  Laws  of  1895, 
for  a  disease,  by  certain  private  individuals  or  corporations^ 
under  the  supposition  that  the  respective  counties  where  tka 
inebriates  lived  would  pay  for  such  treatment  an  amount  not 
exceeding  one  hundred  and  thirty  dollars  each.  The  court  held 
the  act  to  be  void  and  the  county  under  no  obligation  to  pay 
such  private  party  for  such  private  purpose.  The  only  change 
in  the  situation  is  that  such  void  claims  have  been  transferred 
by  such  private  parties  to  innocent  purchasers."  Wherein  they 
are  any  more  innocent  than  the  persons  or  corporations  fur- 
nishing the  treatment  it  is  difficult  to  perceive.  Certainly, 
such  transfer  did  not  change  the  private  purpose  into  a  pub- 
lic ^**  purpose — ^much  less  did  it  make  the  claim  which  one 
private  party  had  against  another  private  party  a  claim  founded 
in  equity  and  justice,  or  in  gratitude  or  charity,  against  the 
whole  state.  By  chapter  203  the  legislature  only  attempted  to 
create  claims  against  the  counties.  Notwithstanding  the  trans- 
fer, the  claim  still  remains  a  private  daim,  founded  upon  a 
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private  transaction.  The  appropriation  is  less  than  the  amount 
of  the  aggr^ate  claims;  but  by  its  terms  each  claimant  is  to 
have  a  pro  rata  share.  It  is  essentially  an  appropriation  from 
the  general  fund  to  pay  numerous  private  claims  growing  out 
of  private  transactions.  All  taxpayers  of  the  state  are  inter- 
ested in  preserving  the  funds  of  the  state  from  illegal  diversion 
or  spoliation:  State  ex  rel.  Baymer  v.  Cunningham,  82  Wis. 
39,  51  N.  W.  1133. 

If  the  decisions  of  this  court  are  to  be  followed,  and  have 
the  significance  above  ascribed  to  them,  then  there  would  seem 
to  be  no  escape  from  a  condemnation  of  the  enactment  in  ques- 
tion. Counsel  for  the  relator  seem  to  rely  with  great  confi- 
dence upon  the  decision  in  United  States  v.  Realty  Co.,  163 
U.  S.  427,  16  Sup.  Ct.  Eep.  1120,  where  a  claim  was  made  for 
sugar  bounty,  under  an  act  of  March  2,  1895  (28  IT.  S.  Stats, 
at  Large,  933),  appropriating  money  to  certain  persons  who  had 
incurred  expense  in  the  production  of  sugar  on  the  faith  and 
credit  of  certain  acts  of  Congress  passed  five  years  before,  the 
constitutionality  of  which  had  been  questioned  and  the  acts 
afterward  repealed.  The  court  held:  'It  is  within  the  consti- 
tutional power  of  Congress  to  determine  whether  claims  upon 
the  public  treasury  are  founded  upon  moral  and  honorable  obli-/ 
gations,  and  upon  principles  of  right  and  justice;  and  having 
decided  such  questions  in  the  affirmative,  and  having  appro- 
priated public  money  for  the  payment  of  such  claims,  its  deci- 
sion can  rarely,  if  ever,  be  the  subject  of  review  by  the  judicial 
branch  of  the  government 

It  will  be  observed  that  the  court  had  expressly  declined  to 
determine  whether  such  prior  acts  of  Congress  were  valid  ***  or 
not;  and  that  question  never  was  determined:  United  States 
T.  Realty  Co.,  163  U.  S.  433,  16  Sup.  Ct.  Rep.  1120;  citing 
Field  V.  Clark,  143  U.  S.  649,  12  Sup.  Ct.  Rep.  495. 
If  they  were  unconstitutional,  it  was  simply  because  Con- 
gress had  exceeded  its  powers  upon  a  subject  rightfully 
delegated  to  it.  The  opinion  of  the  court  in  that  case 
refers  to  no  state  adjudication,  except  Town  of  Guilford  v. 
Chenango  Co.,  13  N.  Y.  143,  146,  149 ,  163  U.  S.  443,  16  Sup. 
Ct.  Rep.  1120.  That  case  involved  the  validity  of  an  act  of  the 
legislature  requiring  the  town  to  reimburse  its  officers  for 
moneys  expended  by  them  in  fruitless  litigation.  The  court 
decided  that  the  constitution  contained  no  clause  proliibiting 
such  an  enactment.  On  the  contrary,  both  opinions  refer  to 
the  provisions  of  the  constitution,  then  in  force,  regulating  the 
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method  of  passing  such  enactmentSy  and,  among  others,  one 
which  dechired  that:  ^The  assent  of  two-thirds  of  the  memheis 
elected  to  each  branch  of  the  l^islature  shall  be  requisite  to 
every  bill  appropriating  the  public  moneys  or  property  for  local 
or  private  purposes'':  N.  Y.  Const  1846,  art  1,  sec.  9.  And 
one  of  the  opinions  states  that  sach  provisions  were  ^ot  limita* 
tions  of  the  absolnte  power  of  the  legislatare  over  the  pnblie 
moneys,  or  of  the  like  power  in  the  imposition  of  taxes,  but 
mles  prescribing  the  manner  of  its  exercise.''  And  Jndge 
Denio  said:  '^here  is  no  question  but  that  this  law  received 
the  requisite  vote."  In  a  later  case  in  New  York,  this  case  was 
distinguished  and  limited,  and  the  court  held: 

*Tbe  l^islative  power  of  taxation^  at  least  as  r^ards  the 
purposes  for  which  it  is  to  be  exercised,  is  not  without  limits 
and  it  is  within  the  province  of  the  courts  to  eraniine  and  to 
determine  whether,  in  a  particular  caso,  the  extreme  bound- 
ary of  legislative  power  has  been  reached  and  passedL  It 
must  be  made  quite  dear,  however,  that  the  legislature  hat 
erred  before  the  court  can  interfere  with  its  addon.  The 
legislature  has  not  power  to  authorize  a  municipal  corpora- 
tion to  issue  its  obligations  for  the  purpose  of  raising  money 
wherewith  to  pay  a  subscription  of  said  corporation  to  the 
capital  stock  of  a  private  corporation,  and  to  proride  for  the 
^^^  payment  of  such  obligations  by  taxation.  It  has  not  power 
to  tax  for  private  purposes  solely":  Weismer  ▼.  Douglas^  64  N. 
Y.  91,  21  Am.  Bep.  586. 

Such  distinctions  are  not  referred  to  in  the  opinion  of  the 
court  in  United  States  v.  Realty  Co.,  163  TJ.  S.  427,  16  Sup. 
Ct  Bep.  1120,  notwithstanding  the  lenmed  justice  who  wrote 
it  had  long  been  an  honored  member  of  the  court  of  appeals  of 
New  York.  Probably  he  deemed  such  distinctions  immaterial 
to  the  decision  of  the  case  then  in  hand.  Assuming  that  the  de- 
cision in  that  case  goes  to  the  extent  claimed  for  it  by 
counsel,  and  with  great  respect  for  the  court  from  which  it 
emanates,  yet,  in  view  of  the  provisions  of  our  own  constitu- 
tion, and  the  decisions  dted,  and  the  general  trend  of  authority 
in  this  country,  we  should  be  unwilling  to  follow  it 

By  the  Court  The  motion  to  quash  the  alternative  wrii  of 
mandamus  is  granted,  and  the  relation  is  dismissed. 

Mr.  Justice  Bardeen  was  present  at  the  hearing  of  this  case, 
and  participated  and  concurred  in  the  decision  thereof^  which 
was  made  December  30,  1902. 
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WinBlow  and  Dodge^  JJ.,  dissent 

A  motion  for  a  rehearing  was  denied  May  29^  1903,  Sie« 
becker,  J.,  taking  no  part 


A  Ta^  earn  he  Levied  for  public  purpoBes  only,  and  never  for  pri- 
Tate  objects  or  purposes:  State  ▼•  Switzler,  143  Mo.  287,  65  Am.  St. 
Bep.  663,  45  S.  W.  246.  But  it  is  held  that  the  legislature  ma/ 
impose  a  tax  for  the  payment  of  claims  not  strictly  legal,  but 
founded  in  justice  and  equity  in  the  largest  sense  of  those  terms: 
See  the  monographie  notes  to  New  Orleans  y.  Telephone  etc.  Co.^ 
8  Am.  St.  Bep.  511;  Zigler  ▼.  Henges,  16  Am.  St.  Bep.  369.  Taxes 
to  provide  for  free  scholarships  have  been  pronounced  invalid:  State 
T.  Switzler,  143  Mo.  287,  65  Am.  St  Bep.  653,  45  S.  W.  245;  so  have 
taxes  to  provide  for  interstate  expositions:  State  v.  Cornell,  53  Neb» 
556,  68  Am.  St  Bep.  629,  74  N.  W.  59;  Hayes  v.  Touglas  County,  92 
Wis.  429,  58  Am,  St  Bep.  926,  65  N.  W.  482.  For  other  objects  not 
warranting  the  imposition  of  taxes,  see  the  note  to  Zigler  y.  Menges^ 
16  Am.  St  Bep.  865-871. 

An  Appropriation  of  Public  Money  for  pensions  to  persons  who  had 
been  employes  of  a  city  is  held  unlawful  in  Matter  of  Mahon  v. 
Board  of  Education,  171  N.  Y.  263,  89  Am.  St  Bep.  810,  63  N.  £.( 
1107;  and  payments  to  drafted  men  by  taxation  is  pronounced  un»* 
lawful  in  Bush  ▼•  Board  of  Supervisors,  159  N.  T.  212,  70  Am.  St. 
Bep.  538,  53  N.  £.  1121.  A  state  legislature  cannot,  according  t9 
Bourn  ▼.  Hart,  98  CaL  821,  27  Am.  St.  Bep.  203,  28  Pac.  951,  make 
an  appropriation  to  indemnify  a  publie  servant  for  injuries  sus- 
tained; nor,  according  to  Conlin  v.  Board  of  Supervisors,  99  Cal. 
17,  87  Am.  St.  Bep.  17,  83  Pac.  763,  direct  a  municipality  to  pay 
a  street  eontraetor  a  certain  sum  where  he  has  done  work  for  wUch 
he  is  unable  to  obtain  compensation  because  of  errors  and  irregulari- 
ties of  the  municipal  officers.  As  to  the  allowance  of  a  claim  for  dam- 
ages for  a  wrongful  conviction  and  imprisonment,  see  Allen  v.  Board 
of  Auditors,  122  Mich.  824,  80  Am.  St  Bep.  573,  81  N.  W.  113.  A 
statute  providing  for  the  payment  of  sugar  bounties  is  declared 
unconstitutional  m  Michigan  Sugar  Co.  v.  Auditor  General,  124  Mich. 
674,  88  Am.  St  Bep.  354,  88  K.  W.  625;  and  in  Northern  Trust 
Co;  T.  Snyder,  118  Wis.  510,  90  Am.  St  Bep.  867,  89  N.  W.  460, 
it  is  held  that  a  county  cannot  pay  the  expenses  of  a  public  officer 
rendered  beyond  the  confines  of  the  stato. 

If,  Under  a  Btatute  Afterward  Declared  Unconstitutional,  public  offl< 
eers  offer  bounties  for  animal  scalps  and  issue  county  warrants  in 
payment  therefor,  a  subsequent  statute  legalizing  such  warrants 
and  directing  them  to  be  paid  out  of  general  county  funds  is  held 
void:  Felix  v.  Board  of  Commissioners,  68  Kan.  832,  84  Am,  St  Bepi 
424,  68  Pae.  667. 
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SCHBrEIDBE  t.  CTTT  OF  MEITASHA. 

[U8  Wis.  298,  95  N.  W.  ML] 

OOBPOBATIONS— Contracts  Ultn  Vire&— The  doetrine  tbat 
respecting  an  executed  contract,  only  the  state  can  invoke  the  doetnno 
of  nltra  Tires  to  challenge  the  right  of  a  corporation  to  exercise 
power  bejond  the  scope  of  its  charter,  is  applied  quite  generallj  te 
private  corporations  but  not  to  public  corporations,  such  as  mnnici- 
palities.     (p.  9ii7.) 

llfUNIdPAIi  OOBPOBATIONS— Power  to  Pudiase  and  Use 
Outside  Lands. — ^A.  citj  having  express  authority  to  improve  its 
streets  and  to  purchase  such  real  estate  as  is  reasonably  neeessazy 
or  convenient  for  the  city's  use,  has  power  to  purchase  real  estate 
outside  its  corporate  limits  convenient  for  use  in  obtaining  a  supp^ 
of  crushed  rock  to  be  used  upon  the  city  streets,     (p.  9yi,) 

IffUNICSIPAIi  OOBPQSATI02ni~J*ower  Ontside  of  Limits.-— 
Under  general  charter  powers  a  city  may  do  business  outside  its 
boundaries  so  far  as  is  reasonably  necessary  to  carry  out  the  ex- 
press powers  granted  to  iU     (p.  998.) 

MUNICIPAL  COBPORAnONS— Purchase  of  Ontside  Lands— 
Business  Purposes — Goyenunental  Power. — ^A  municipal  corporation 
may  take  and  hold  land  convenient  and  accessible  for  its  business 
BSe  and  purposes,  although  such  land  lies  outside  its  corporate  lim* 
its,  and  its  charter  confers  no  express  authority  to  own  land  out* 
side  its  limits.  But  the  city  cannot  exercise  its  sovereignty  over 
it,  though  it  can  exercise  aU  the  rights  and  powers  pertaining  to 
ownership,     (p.  1000.) 

MUiaCIPAL  OOBPOfBATIONS— Powers.— A  municipality  has 
so  right  to  exercise  sovereign  or  governmental  authority  over  prop- 
erty owned  by  it  and  acquired  for  business  purposes  outside  its  cor- 
porate Umits.     (p.  1000.) 

MUNICIPAL  OOBPOBATIONS>-Power  to  Purdiase  Ontsldo 
Lands— Bemoteness  of  Property. — ^In  determining  whether  corporate 
authority  has  been  exceeded  in  purchasing  outside  lands  for  busi- 
ness purposes  by  reason  of  the  distance  from  the  city  limits  the  act 
in  question  reaches,  that  question  must  be  solved  by  an  appeal  to 
reason,  keeping  in  miud  that  municipalities  in  business  matters  axe 
governed  by  very  much  the  same  rules  as  private  corporations,  and 
are  to  be  given  a  wide  range  without  being  held  guilty  of  an  abnse 
of  power.  If,  however,  the  agents  of  the  city  go  so  far  from  its 
boundary  to  obtain  land  for  its  use  that  the  element  of  eouTenience 
is  no  longer  apparent,  there  is  snch  an  abuse  of  anthority  as  to 
jrender  the  act  void.     (p.  1001.) 

J.  C.  Kerwin,  for  the  appellant 

Bouck  &  Hilton  and  J.  M.  Pleasants,  for  the  respondents. 

•^  MAESHALL,  J.  Respondents  urge  in  support  of  the 
otAbt  appealed  from  the  doctrine  that,  respecting  an  executed 
contract,  only  the  state  can  invoke  the  doctrine  of  nltra  vires  to 
challenge  the  right  of  a  corporation  to  exercise  power  beyond 
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the  scope  of  its  charter.  That  doctrine  is  applied  quite  geur 
erally  to  private  corporations.  It  is  not,  however,  to  public 
corporations.  The  numerous  cases  decided  by  this  court,  es- 
tablishing the  right  of  taxpayers  to  intervene  to  prevent  the 
*®*  unlawful  disposition  of  public  money  or  to  compel  its 
restoration,  clearly  indicates  that:  Webster  v.  Douglas  Co.,  102' 
Wis.  181,  72  Am.  St.  Rep.  870,  77  N.  W.  885,  78  N.  W.  451 ; 
Northern  etc.  Co.  v.  Snyder,  113  Wis.  516,  89  N.  W.  460.  It 
10  deemed  so  unsafe  to  allow  the  ofiBcers  of  a  municipality  toi 
bind  it  beyond  the  scope  of  its  powers,  that  all  persons  are. 
held  firmly  to  the  rule  that,  in  dealing  with  such  a  corporation,, 
they  are  presumed  to  know  the  limit  of  its  authority  and  act 
at  their  peril.  The  result  is  that  no  one  can  successfully  plead 
ignorance  to  save  himself  from  loss  in  dealing  with  a  munici- 
pality as  to  matters  expressly  prohibited,  nor  as  to  any  matter 
beyond  the  scope  of  corporate  authority  except  in  case  his  money 
or  property  has  actually  been  used  for  legitimate  corporate 
purposes.  In  that  event,  on  equitable  grounds,  the  court  will 
afford  a  remedy  to  the  extent  of  the  corporate  benefit,  but  n« 
further:  Thomson  v.  Elton,  109  Wis.  689,  85  N.  W.  425;  Beach 
on  Public  Corporations,  sec.  219. 

Counsel  for  appellant  bring  to  our  attention  a  number  of 
authorities  to  sustain  the  contention  that  a  city  cannot  pop- 
chase  real  estate  outside  of  its  corporate  limits,  but  none  that 
seems  to  really  touch  the  precise  question  here  presented, 
which  is  this:  Can  a  city,  under  its  general  power  to  **pur- 
chase  and  hold  real  estate  sufiicient  for  the  public  use,  con- 
venience or  necessities"  (charter  of  Menasha — Laws  1891,  <l 
123,  subc.  15,  sec.  4),  purchase  real  estate  outside  of  its  cor- 
porate limits  convenient  for  use  in  obtaining  a  supply  of 
crushed  rock  to  be  used  upon  the  city  streets? 

The  city  of  Menasha  had  express  authority  to  improve  its 
streets.  It  had  express  authority  to  purchase  such  real  estate 
as  it  deemed  reasonably  necessary  or  convenient  for  the  city's 
use.  It  possessed,  by  implication,  all  the  powers  reasonably 
necessary  to  the  proper  exercise  of  such  express  powers,  and 
those  essential  to  the  objects  and  purpose  of  its  corporate  ex- 
istence: Trester  v.  Sheboygan,  87  Wis.  496,  58  N.  W.  747. 
The  acquirement  of  a  supply  of  crushed  rock  for  use  upon 
•^^  the  city  streets  was  a  legitimate  city  purpose.  That  is 
conceded.  It  must  be  conceded,  also,  that  to  obtain  such  supply 
by  the  purchase  of  real  estate  and  manufacturing  the  crushed 
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rock  therefrom  within  the  city  limits  would  be  a  legitimate 
exercise  of  corporate  power.  Would  an  act  which  does  not 
involve  the  exercise  of  sovereign  authority — one  in  the  exer- 
cise of  the  ordinary  business  functions  of  a  city  inside  the 
city  limits — cease  to  be  such  if  performed  just  over  the 
boundary  line  or  within  a  convenient  distance  from  the  city? 

The  language  of  the  charter  is  general.  Looking  at  the 
literal  sense  thereof,  the  city  may  do  business  outside  its 
boundaries  so  far  as  reasonably  necessary  to  carry  out  the 
express  powers  granted  to  it,  as  well  as  within.  It  is  admit- 
ted that  a  city  may  own  realty  outside  its  limits  for  purposes 
which  are  essential  to  its  welfare,  as  for  a  cemetery  or  pest- 
house.  On  that  2  Dillon  on  Municipal  Corporations,  fourth 
edition,  sec.  565,  is  cited.  Judge  Dillon,  as  wc  shall  see  later, 
some  time  after  the  text  of  his  work  was  written,  successfully 
maintained  much  broader  authority  for  cities.  Counsel  sug- 
gests that  if  the  city  can  go  outside  its  boundaries  for  a  stone 
quarry  because  the  corporation  needs  crushed  rock  for  use 
upon  its  streets,  it  can  go  to  any  distance  therefor,  and  that  if 
it  can  go  into  the  rock-crushing  business,  it  can  also  go  into 
the  business  of  building  rock-crushers.  That  argument,  though 
plausible,  lacks  the  merit  of  novelty,  as  will  hereafter  be  seen. 
As  an  authority  peculiarly  in  point,  we  are  referred  to  Duncan 
▼.  Lynchburg  (Va.),  34  S.  E.  964,  decided  in  the  supreme 
court  of  appeals  of  Virginia.  At  first  glance  the  case  seems 
to  strongly  support  counsel's  side  of  the  controversy,  but  upon 
a  careful  study  thereof  it  appears  that  the  powers  of  the  charter 
of  L}Tichburg  were  much  less  liberal  than  those  of  the  re- 
epondent  city.  Moreover,  we  find  that  the  authorities  cited 
do  not  support  the  extreme  views  of  the  Virginia  court.  The 
Lynchburg  charter  only  authorized  the  purchase  of  property 
necessary  for  city  purposes.  The  charter  ®*^  before  us  author- 
izes the  purchase  of  property  necessary  or  convenient  for  such 
purposes.  The  authorities  cited  by  the  Virginia  court,  in  the 
main,  bear  on  the  question  of  exercising  governmental  powers 
outside  the  city.  Those  that  touch  on  mere  rights  of  ownership 
support  a  view  rather  contrary  to  the  decision  of  the  court. 
For  example,  Riley  v.  Rochester,  9  N.  Y.  64,  is  referred  to. 
The  learned  counsel  here  rely  upon  that  and  similar  cases. 
The  New  York  court  expressly  declined  to  hold  that  a  city 
cannot  take  title  to  realty  outside  its  limits  for  any  purpose. 
It  held   that   it  cannot   do  so  for  the   purpose  of  exercising 
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governmental  authority  over  the  same.  Coldwater  v.  Tucker, 
36  Mich.  474,  24  Am.  Eep.  601,  was  cited  by  the  Virginia 
court  and  is  also  relied  upon  here.  That  holds  that  a  city  may 
own  public  works  outside  its  boundaries  by  implied  authority 
under  some  circumstances. 

The  rule  tiiat  a  city  cannot  exercise  its  governmental  au- 
thority outside  its  limits  has  nothing  to  do  with  the  case  in 
hand.  This  court  held  that  it  cannot  exercise  such  authority 
in  Becker  r.  La  Crosse,  99  Wis.  414,  67  Am.  St.  Rep.  874,  75 
N.  W.  84.  It  at  the  same  time  recognized  that  a  city  may 
exercise  its  mere  right  to  own  and  use  property  for  legitimate 
city  purposes  outside  its  boTindaries.  That  is  very  decisively 
maintained  in  the  following  cases,  which  seem  to  fully  cover 
the  case  in  hand,  so  far  as  decisions  in  another  jurisdiction  can 
do  so :  People  v.  Kelly,  76  N.  Y.  475 ;  Matter  of  Application  of 
Mayor,  etc.,  99  N.  Y.  669,  2  N.  E.  642;  Lester  v.  Jackson, 
69  Miss.  887,  11  South.  114.  In  the  second  case  cited  Judge 
Dillon  appeared  for  the  city  of  New  York  and  prevailed  in  the 
contention  that  the  city  possessed  power  to  purchase  land 
outside  the  city  for  a  park.  It  was  suggested  to  the  court  by 
the  opposition,  as  an  indication  of  the  absurdity  of  that 
doctrine,  that  if  land  outside  a  city  can  be  held  for  a  park,  it 
can  acquire  property  regardless  of  distance;  that  if  the  city  of 
New  York  can  purchase  land  three  miles  from  its  limits,  it  can 
go  to  the  Falls  of  Niagara  or  to  the  Adirondack  ®®*  mountains, 
and  can  also  build  and  operate  a  railroad  to  the  premises  ac- 
quired; and  when  its  right  in  the  matter  is  challenged,  defend 
upon  the  plea  of  city  purpose  and  implied  power  to  subserve 
the  same.  That  argument  was  taken  seriously  by  the  court 
and  considered,  with  the  result,  based  upon  reason  and 
authority,  that  a  general  grant  of  power  as  regards  those  mat- 
ters which  do  not  involve  governmental  functions,  cannot  be 
fenced  about  by  corporate  limits;  that  what  constitutes  a  city 
purpose  within  such  limits  does  not  change  merely  by  passing 
beyond  the  same.  This  language  was  used:  "The  truth  is 
that  neither  in  authority,  nor  in  the  legislative  practice,  nor  in 
the  common  sense  of  the  question  is  there  any  basis  for  declar- 
ing that  there  can  be  no  true  and  sound  municipal  purpose 
which  reaches  beyond  the  corporate  lines.*' 

The  undoubted  right  to  purchase  a  water  supply  outside 
fhe  city  was  suggested,  and  the  instance  was  pointed  to  of 
New  York  going  for  such  purpose  to  a  distance  of  forty  milei 
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necessarily  involve  excess  of  power.  In  determining  whether 
corporate  authority  has  been  exceeded  by  reason  of  distance 
from  the  city  limits  the  act  in  question  reaches,  we  must  solve 
that  by  an  appeal  to  reason  and  common  sense,  keeping  in 
mind  that  municipal  corporations,  in  their  business  matters, 
are  governed  by  very  much  the  same  mles  as  privj^te  cor- 
porations: Washburn  To.  v.  Thompson,  99  Wis.  585,  75  N.  W. 
309.  It  comes  down  in  each  case  to  the  exercise  of  mere 
human  judgment.  That  being  the  case,  there  must  necessarily 
be  a  wide  range  within  which  municipal  officers,  acting  in 
good  faith,  may  go,  and  not  be  guilty  of  such  an  abuse  of 
*^  power  as  to  render  their  acts,  as  acts  of  the  city,  void.  As 
suggested  in  the  New  York  case,  they  may  go  to  the  point  where 
to  go  further  would  indicate  some  ulterior  motive — indicate 
that  a  legitimate  city  purpose  was  no  longer  in  view.  That 
woiild  bo  true  whether  the  act  done  were  performed  within  or 
without  the  corporate  limits.  Manifestly,  in  purchasincr  real 
estate  for  the  convenience  of  a  citv,  the  element  of  conven- 
lence  will  enter  into  the  matter,  whether  the  purchase  he  made 
on  one  side  or  the  other  of  the  boundary  line  of  the  corpora- 
tion. If  the  agents  of  the  city  should  <ro  so  far  from  its 
boundary  to  obtain  land  for  its  use  that  the  element  of  con- 
venience would  be  no  longer  apparent,  there  would  undoubt- 
edly be  such  an  abuse  of  authority  as  to  rende;  the  act  void. 
There  is  nothing  of  the  kind  in  this  case.  It  U  not  ques- 
tioned, as  we  understand  it,  that  municipal  authority  was  not 
exceeded  if  power  existed  to  purchase  land  for  the  purpcjfe 
of  obtaining  a  supply  of  crushed  rock  for  use  uf;on  the  city 
streets,  beyond  the  city  limits,  at  all.  It  follows,  therefore^ 
that  the  order  appealed  from  must  be  afiirmed 

By  the  Court    Order  aflSrmed. 


A  Munioipai  Corporation  eannot,  as  a  general  mle,  pnrdiase  and 
liold  real  estate  beyond  its  territorial  limits,  or  lawfully  perform  any 
act  beyond  snch  limits,  nnleas  power  to  do  so  is  expressly  given  by 
the  legislature.  This  doctrine,  however,  does  not  extend  to  the  eon* 
•tniction  of  drains  and  sewers,  or  to  the  acquisition  of  land  for  that 
purpose:  Langley  ▼•  Augusta,  118  Ga.  500,  98  Ara.  St.  Kcp.  133, 
45  a  E.  486;  McBean  v.  Fresno,  112  Cnl.  159.  53  Am.  St.  Rep.  191, 
44  Pae.  858;  Coldwater  ▼.  Tucker,  36  Mich.  474,  24  Am.  Rep.  601. 


1003  Ahebican  Sxid^s  ££P0st8,  You  99.    [WiBOooan, 


STATE  ▼.  WEST. 

[118  Wis.  469,  95  N.  W.  521.1 

WITNESSES— Hnsband  and  Wife. — ^The  rule  tbat  neither  bus- 
band  nor  wife  can  testify  for  or  against  the  other  is  confined  to 
eases  where  the  testimony,  if  given,  would  be  by  one  directly  for  or 
against  the  other,  fuch  other  being  a  party  to  the  litigation,  (p. 
1003.) 

WITNESSES — ^Hnsband  and  Wife — ^Adrl^ery. — ^Tf  a  pe^wn  is 
separately  charged  with  adultery  committed  jointly  by  Him  with  an- 
other's wife,  the  husband  of  the  latter  is  competent  to  testify  as  to 
his  marriage,  and  generally  as  regards  the  alleged  offense,     (p.  1004.) 

IndictTnent  and  prosecution  against  one  West  for  adultery 
committed  jointly  with  one  Irene  Foreman.  Separate  indict- 
ments were  filed  against  each  of  them.  On  the  trial  of  West, 
the  husband  of  the  said  Irene,  was  permitted  to  testify  against 
objection,  as  to  the  marriage  between  himself  and  the  paid 
Irene,  and  generally  in  relation  to  the  alleged  offense.  The 
only  question  submitted  to  the  supreme  court  was  as  to  the 
admissibility  of  such  testimony. 

L.  M.  Sturdevant,  attorney  general,  and  L.  H.  Bancroft,  first 
assistant  attorney  general,  for  the  state. 

E.  P.  Konntz,  for  the  defendant 

*''o  MARSHALL,  J.  The  rule  is  familiar  that  husband 
and  wife  cannot  be  witnesses  for  or  against  each  other.  Does 
that  rule  apply  to  the  question  in  respect  to  which  a  decision  is 
desired?  *''*  Restating  the  court^s  question  in  a  proper  form, 
to  the  end  that  it  may  be  answered  aflBrmatively  or  nc^tively, 
it  is  this:  Is  the  rule  that  neither  husband  nor  wife  can 
testify  for  or  against  the  other  confined  to  where  the  testi- 
mony, if  given,  would  be  by  one  directly  for  or  against  the 
other,  such  other  being  a  party  to  the  litigation?  It  must  be 
conceded  that  there  is  authority  both  ways  in  respect  thereto, 
but  it  seems,  as  claimed  by  the  attorney  general,  that  this 
court,  in  State  v.  Dudley,  7  Wis,  664,  adopted  the  affirmative 
for  this  state.  True,  there  is  a  difference  between  the  man- 
ner in  which  the  question  was  submitted  there  and  here. 
Here  is  the  former  question:  ''Was  the  witness,  John  W. 
Winders,  the  divorced  husband,  competent  to  prove  his  mar- 
riage with  his  divorced  wife,  Mary  Adahne  Winders?** 
While    that  question   was  limited  by  two  circumstances — L 
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The  witness  and  his  wife  were  divorced  between  the  time  of 
trial  and  the  alleged  commission  of  the  offense;  and  2. 
He  was  a  witness  merely  of  the  fact  of  marriage — ^neverthe- 
less the  affirmative  of  the  question  was  maintained  as  not 
falling  within  the  general  common-law  rule,  and  the  court 
considered  and  decided  it  from  that  standpoint^  apparently 
not  deeming  material  the  circumstances  distinguishing  it 
from  the  one  we  have  here.  That  is  evident  not  only  from 
the  reasoning  of  the  opinion,  but  from  the  authorities  cited. 
In  none  of  such  authorities  was  the  circumstances  of  a  divorce 
present.  In  the  cases  cited  as  conflicting  with  the  decision 
of  the  court  are  such  as  State  v.  Welch^  26  Me.  30,  45  Am. 
Dec.  94,  where  the  proposition  was  whether,  en  the  prosecution 
of  a  man  for  adultery,  the  husband  of  the  woman  was  compe- 
tent to  testify  against  him  as  to  the  fact  of  adultery,  the  de- 
cision being  in  the  negative. 

Whether  the  view  which  this  court  thus  early  took  of  the 
law  is  the  better  one  we  need  not  here  discuss,  nor  whether  it  is 
supported  by  the  greater  weight  of  authority.  Statements  can 
be  found  in  text-books  both  ways.  Certain  it  is  that  many 
^^  courts  are  in  full  harmony  with  this  court  on  the  sub- 
ject Campbell  v.  State,  133  Ala.  158,  32  South.  635,  cited 
by  the  attorney  general,  is  an  instance  of  that  There  it  is 
said,  in  effect,  that  the  law  is  well  settled  that  a  husband  may 
testify  on  the  trial  of  a  party  separately  charged  with  being 
guilty  of  an  offense  committed  jointly  by  him  with  the  wit- 
ness*  wife,  subject  to  the  rule  as  to  confidential  communica- 
tions between  husband  and  wife.  Such  communications  are 
obviously  covered  by  a  ride  which  applies  regardless  of 
whether  the  evidence  relates  to  a  person  on  trial  or  not,  both  at 
common  law  and  under  the  statute:  Stats.  1898,  sec.  4072.  In 
Wharton's  Criminal  Evidence,  section  396,  it  is  said:  'TThe 
mere  fact  that  the  testimony  to  be  given  by  a  wife  criminates 
her  husband,  or  that  the  testimony  of  the  husband  criminates 
the  wife,  does  not  exclude  such  testimony  in  prosecutions  in 
which  the  party  so  criminated  is  not  a  defendant  Yet  while 
such  testimony  will  be  admitted,  it  will  not  be  compelled.'* 

Similar  expressions  can  be  found  in  the  works  of  most  text- 
writers.  In  1  Encyclopedia  of  Evidence,  633,  it  is  said: 
•'Where  the  paramour  is  on  trial  the  authorities  are  in  con- 
flict as  to  the  admissibility  of  testimony  of  the  husband  or  wife, 
the  weight  of  authority  holding  it  incompetent'' 
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An  ezamination  of  the  authorities  died,  however^  leaves  one 
in  doubt  as  to  the  correctness  of  the  author's  ^ew.  It  would 
require  much  time  for  a  full  review  of  the  subject  We  will 
not  attempt  it^  since  it  appears,  as  before  indicated,  that  th» 
courts  question,  as  we  have  restated  it  must  be  answered  in 
the  affirmative  in  harmony  with  the  previous  decision  rendered 
here. 

By  the  Court    The  question  submitted,  as  construed  and 
stated,  is  answered  in  the  affirmative. 


For  AutTioritics  upon  the  qnestion  passed  upon  in  tike  prineipaT 
ease,  see  the  note  to  8Ute  v.  Boyd,  27  Am.  Dee.  379;  De-Meli  ▼. 
De  MeU,  120  N.  T.  485,  17  Am.  St.  Rep.  652,  24  N.  E.  996;  Craw- 
ford V.  State,  98  Wis.  623,  67  Am.  St  Bep.  829,  74  N.  W.  537;  Han- 
selmaa  v.  Dovel,  102  Mich.  505,  60  N.  W.  978,  47  Am.  St.  Bep.  567|. 
and  eases  eited  in  the  eross-ref  exenoe  note  thereto. 


OPITZ  V.  KAEEE. 

[118  Wis.  527,  95  K.  W.  948.] 

OIXTS«— To  Cansnmmata  Gifts  Inter  Vivos,  there  most  be  an 
absolute  delivery  of  the  subject  matter  thereof  by  the  donors,  with 
an  intention  to  part  with  their  interest  in  and  dominion  over  the 
property  sought  to  be  transferred,     (p.  1005.) 

GIFTS— -Delivery. — ^The  essential  leqnirement  in  eases  of  gifts 
is  that  such  a  delivery  shall  be  made  as  the  nature  of  the  subjees 
sought  to  be  bestowed  reasonably  admits  of.    (p.  1005.) 

GIFTS. — Delivery  of  an  Instrument  making  an  appropriation 
of  a  fund  is  a  symbolieal  delivery  of  the  fund,  and  the  ^ift  beeomea 
thereby  executed  and  completed,  vesting  title  in  the  person  to  whom 
such  delivery  is  made.     (p.  1006.) 

IKSUBAKOE,  IiIFB--Gift  of  Policy.— If  a  life  insurance  pol- 
icy, payable  to  the  personal  representatiYes  of  the  insured,  merely 
provides  that  if  assigned,  the  assignment  must  be  in  writings  and 
that  the  company  shall  not  be  required  to  notice  such  assignment  nn- 
til  the  original  or  a  duplicate  thereof  is  filed  in  the  home  office, 
the  company  assuming  no  responsibility  for  its  validity,  such  policy 
may  be  the  subject  of  a  parol  gift  inter  vivos,  without  notice  to  the 
insurance  company  and  to  the  exclusion  of  the  beneficiaries  named  in 
the  policy,     (p.  1009.) 

INSXJBAKCE,  IiIFB--Gift  of  PoUcy.— If  an  insured  has  power 
to  transfer  the  policy  on  his  life  under  the  law  and  the  terms  of 
t&e  contract,  he  n>ay  dispose  of  it  by  gift,  and  when  such  transfer 
meets  the  requirements  of  the  law  relating  to  gifts  the  title  to  tne 
fund  at  its  maturity  is  vested  in  the  donee,     (p.  1009.) 
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XHBUBAKOBy  IJFB— Olft  of  Policy.— When  •  gift  of  a  life 
IjMnnuiee  policy  it  eonsnmmated,  the  donee's  rights  and  interevto 
baeome  absolute^  and  all  possibility  of  a  derolntion  of  benefits  nn- 
4er  the  policy  to  the  personal  representatives  of  the  insared  named 
In  the  policy  as  beneficiaries  is  at  an  end.    (p.  1010.) 

ZNSUBANOB— Insurable  Interest-— A  woman  has  an  insnrable 
interest  in  the  life  of  the  man  whom  she  is  under  contract  to  marry. 
<p.  1010.) 

IMBUBAKOB»  UFB— Waiver  of  Objeotioii  to  Ttaasfer.— If  aa 

insurance  company  has  paid  the  proceeds  of  a  life  policy  into  court 
for  the  lawful  owner,  it  has  waiyed  any  objection  it  might  have 
to  any  transfer  of  the  policy  by  the  insured  in  his  lifetime,  and 
such  objection  is  not  available  to  the  personal  representative  of 
the  deceased  or  other  person  interested  in  his  estate,  (pp.  1010, 
lOU.) 

JNSURAXOBj  UFB— Action  to  Beeover— Jndgment.— If,  tho 
donee  of  a  life  insurance  policy  brings  an  action  against  the  personal} 
representative  of  the  insured  named  as  beneficiary  to  recover  the 
fund,  and  there  is  nothingto  show  that  such  representative  is  guilty 
of  bad  faith  in  defending  the  action,  a  personal  judgment  against 
him  for  interest,  costs,  and  disbursements  in  the  action  is  error. 
These  must  be  paid  out  of  the  estate,     (p.  1011.) 

Conmiings,  Hayes  ft  Thiel,  for  the  appellant 
J.  H.  Stover,  for  the  respondent. 


SIEBECKEB^  J.  The  facts  in  this  case  present  the 
^estion.  Could  the  proceeds  of  this  policy  be  made  the  subject 
of  a  gift,  as  claimed  by  the  plaintiff?  To  consummate  a  gift 
inter  vivos,  there  must  be  an  absolute  delivery  of  the  subject 
of  the  gift  by  the  donor,  with  an  intention  to  part  with  his 
interest  in  and  dominion  over  the  property  sought  to  De  trans- 
ferred. The  rule  seems  well  settled  tiiat  bonds  and  other 
negotiable  instruments  for  the  payment  of  money  can  be 
transferred  by  delivery  to  the  intended  donee  as  a  gift  with- 
'^'^  out  a  written  assignment  The  essential  requirement  in 
cases  of  gifts  is  that  such  a  deliveiy  shall  be  made  as  the 
nature  of  the  subject  sought  to  be  bestowed  reasonably  admits 
of.  Many  of  the  strict  requirements  to  the  transfer  of  prop- 
erty by  gift,  indicated  by  tiie  earlier  cases,  have  been  removed 
or  relaxed  to  give  a  freer  exercise  to  such  a  disposition  of  prop* 
orty.  This  modification  of  tiie  law  applies  to  what  may  be  the 
subject  of  a  gift,  as  well  as  the  manner  of  executing  it  In 
the  case  of  Crook  v.  First  Nat.  Bank,  83  Wis.  31,  85  Am.  St 
Bep.  17,  62  N.  W.  1131,  the  court  adopts  the  language  of  Shaw, 
C  J.,  in  Chase  ▼.  Bedding,  13  Gray,  418— expressing  the  rule 
on  the  subject  of  gifts,  as  follows:  "Originally  it  was  limited, 
with  some  exactness,  to  chattels — to  some  object  of  value  d#- 
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liverable  by  the  hand;  then  extended  to  securities  transferable 
solely  by  delivery,  as  bank  notes,  lottery  tickets,  notes  payabla 
to  bearer  or  to  order,  and  indorsed  in  blank.  Subsequently  it 
has  been  extended  to  bonds  and  other  choses  in  action  in  writ- 
ing, represented  by  a  certificate,  when  the  entire  equitable  in- 
terest is  assigned.'' 

The  court  further  states :  ''These  cases  all  go  on  the  assump* 
tion  that  a  bond  or  other  security  is  a  valid,  subsisting  obliga- 
tion for  the  payment  of  a  sum  of  money,  and  the  gift  is  in  effect 
a  gift  of  the  money  by  a  gift  and  delivery  of  the  instrument 
that  shows  its  existence,  and  affords  the  means  of  reducing  it 
to  possession*' :  Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  Ct.  Bep. 
415 ;  Beed  v.  Copeland,  50  Conn.  472,  47  Am.  Bep.  663 ;  Scholl- 
mier  v.  Schoendelen,  78  Iowa,  426,  16  Am.  St.  Bep.  455,  43 
N.  W.  282. 

In  some  jurisdictions,  it  has  been  hdd  that  certificates  of 
stock  in  a  corporation  can  be  the  subject  of  a  valid  gift  by  de- 
livery thereof,  though  the  rules  of  the  corporation  prescribing 
the  manner  of  executing  an  assignment  have  not  been  com- 
plied with.  The  basis  of  these  decisions  is  that  the  law  recog- 
nizes the  binding  effect  of  such  transfers,  as  between  the  par- 
ties thereto,  though  it  does  not  alter  the  relations  which  exist 
between  the  shareholder  and  the  persons  related  to  him  by 
'^^  reason  of  being  members  of  the  same  company:  Common* 
wealth  V.  Compton,  137  Pa.  St.  138,  20  Atl.  417;  Beed  ▼. 
Copeland,  60  Conn.  472,  47  Am.  Bep.  663.  The  suggestion 
that  such  an  agreement  cannot  be  relied  upon,  because  it  rests 
entirely  in  parol,  is  in  conflict  with  the  established  rules  con- 
trolling a  transfer  of  property  of  this  nature,  wLere  the  delivery 
of  the  instrument  which  is  the  evidence  of  a  subsisting  obliga- 
tion is  a  symbolical  delivery  of  the  property,  and  operates  as 
a  completed  transfer  of  the  title  as  between  the  parties  to  the 
transaction.  No  particular  form  or  words  or  written  instru- 
ment is  required  by  the  law  to  constitute  an  assignment  of  this 
class  of  property. 

''Any  order,  writing,  or  act  which  makes  an  appropriation 
of  the  fund  amounts  to  an  equitable  assignment,  and  an  oral 
or  written  declaration  may  be  as  effectual  as  the  most  formal 

instrument The  same  is  true  as  to  gifts  of  choses  in 

action,  if  a  delivery,  or  what  in  judgment  of  law  amounts  to 
such,  takes  place":  Crook  ▼.  First  Nat.  Bank,  83  Wis.  31.  35 
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Am.   St.   Bep.  17,  52   N.  W.   1131;  Wilson  v.  Carpenter,  17 
Wis.  616;  Skobis  v.  Perge,  102  Wis.  122,  78  N.  W.  426. 

The  delivery  of  the  instrument  is  a  symbolical  delivery  of 
the  fnnd,  and  the  contract  or  gift  becomes  executed  and  com- 
pleted, vesting  title  in  the  person  receiving  it. 

It  is  strenuously  contended  that  the  rule  is  firmly  estab- 
lished in  this  state,  permitting  no  transfer  of  a  policy  in  cases 
like  this,  except  it  be  with  the  consent  of  the  insurance  com- 
pany, and  in  the  manner  prescribed  by  the  contract.  Some  of 
the  recent  cases  relied  upon  in  support  of*  this  proposition 
refer  to  change  of  beneficiaries.  In  McOowan  v.  Supreme 
Court  I.  0.  P.,  104  Wis.  173,  80  N.  W.  603,  the  subject  of 
changing  beneficiaries  by  the  certificate-holder  in  a  mutual 
benefit  association  was  fully  considered.  It  is  there  held 
that,  if  the  holder  of  such  certificate  ^'wishes  to  change  the 
beneficiary,  he  must  make  the  change  in  the  manner  required 
by  his  policy,  and  the  rules  of  the  association,  and  that  any 
material  deviation  from  this  course  will  render  the  attempted 
<>>*  change  ineffectual.  It  is  equally  well  settled  that  there 
are  cases  where  literal  and  exact  conformity  with  the  require- 
ments of  the  policy  may  be  excused.'^  The  exceptions  are 
considered  and  stated  in  the  opinion  upon  a  full  review  of  the 
case  of  Supreme  Conclave  B.  A.  v.  Cappella,  41  Ped.  1, 
and  other  cases.  In  the  latter  case  of  Berg  v.  Damkoehler, 
112  Wis.  687,  88  N.  W.  606,  the  question  of  changing  bene- 
ficiaries by  the  insured  in  an  ordinary  life  policy  was  con- 
sidered, and  the  court  states:  '^he  general  rule  is  that  the 
change  in  beneficiary  must  be  made  in  the  manner  required 
by  the  policy.  This  rule,  however,  in  this  state,  is  subject  to 
several  exceptions,  one  of  which  is  that  the  insured  may  dis- 
pose of  the  policy  by  will  to  the  exclusion  of  the  beneficiary, 
when  he  first  paid  the  premiums  and  kept  control  of  the 
policy**:  Citing  Breitung^s  Estate,  78  Wis.  83,  46  N.  W.  891, 
47  N.  W.  17;  Clark  v.  Durand,  12  Wis.  223;  Kerman  v. 
Howard,  23  Wis.  108;  Strike  v.  Wisconsin  0.  P.  M.  L.  Ina 
Co.,  95  Wis.  683,  70  N.  W.  819;  Alvord  r.  Luckenbach,  106 
Wis.  637,  82  N.  W.  535. 

The  right  to  select  a  beneficiary,  secured  either  by  the  con- 
tract, or  under  some  provision  of  the  charter  or  by-laws  of  the 
insurer,  is  in  the  nature  of  a  power,  and  must  therefore  be  ex- 
ercised in  compliance  with  the  terms  of  the  contract  granting 
the  power,  while  the  right  of  a  holder  to  transfer  a  policy  oik 
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bis  own  life,  and  in  Mb  possession  and  control,  if  not  probibited 
by  its  terms,  has  been  upheld  as  a  legal  right  attached 
to  the  contract.  This  distinction  between  the  right  to  transfer 
a  policy  and  to  change  beneficiaries  has  at  times  not  been  care- 
fully observed  in  the  construction  of  such  contracts.  The  caaes 
of  McOowan  ▼.  Supreme  Court  L  0.  F.,  104  \!i^  173,  80  N. 
W.  603,  and  Berg  v.  Damkoehler,  112  Wis.  687,  88  N.  W.  606, 
present  questions  of  a  change  of  beneficiaries,  and  the  principle 
applied  as  ruling  those  and  like  cases  is  in  no  way  limited, 
modified,  or  affected  by  this  right  to  transfer.  The  facts  in- 
volved in  those  cases  were  in  legal  effect  so  unlike  those  in- 
volved in  this  case  that  the  opinion  in  neither  of  tiioee  casen 
can  properly  be  regarded  as  controlling  *^®*  this  case,  nor  in 
conflict  with  the  conclusion  we  have  reached.  The  recent  cats 
of  Rawson  v.  Milwaukee  Mut.  Life  Ins.  Co.,  115  Wis.  641,  92 
N.  W.  378,  is  a  pertinent  authority  on  this  questioiL  This 
court  in  that  case  states :  '^n  Wisconsin,  however,  there  has  ex- 
isted from  early  times  a  principle  of  the  law  of  life  insurance 
which  is  unique  and  at  variance  with  the  law  in  most  of  the 
state.  This  principle  is  that  a  person  who  insures  his  own 
life  for  the  benefit  of  another,  and  pays  the  premiums  thereon, 
may  (except  as  limited  by  statute  as  to  married  women)  dispose 
of  the  policy  by  will,  or  in  other  manner  not  inconsistent 
with  the  terms  of  the  policy,  to  the  exclusion  of  the  beneficiary 
named  therein.^' 

Though  the  beneficiary  in  such  a  policy  has  vested  interest 
he  can  do  nothing  to  prevent  the  insured,  as  equitable  owner, 
from  revoking  such  beneficial  interest,  retain  it  himself,  or  vest 
it  elsewhere,    when  not  prevented  by  the  terms  of  the  contract. 

Appellant  contends  that  under  the  contract  in  question  the 
insured  was  prohibited  from  transferring  this  policy  by  will 
or  otherwise,  except  by  assignment  in  writing,  and  filing  the 
original  or  a  duplicate  thereof  in  the  home  office  of  the  com- 
pany. The  stipulation  is :  ''If  this  policy  shall  be  assigned  the 
assignment  must  be  in  writing  and  the  company  shall  not  be 
required  to  notice  the  assignment  until  the  original  or  a  dupli- 
cate thereof  is  filed  in  the  home  office.  The  company  will  not 
assume  any  responsibility  for  the  validity  of  any  assignmenf 

This  condition  contains  no  agreement  declaring  the  policy 
void  in  case  of  a  transfer  not  in  writing,  nor  any  terms  im- 
posing restrictions  on  the  insured  to  deal  with  third  parties  con- 
cerning it  as  his  property*    The  provision,  at  most,  is  for  the 
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benefit  and  protection  of  the  company^  which  it  may  assert  as 
against  any  claimant  of  the  proceeds  of  the  policy,  other  than 
the  beneficiary  named  therein.  It  does  not,  however,  prevent 
the  insured  from  transferring  it  as  a  chose  in  action.  We  are 
nnable  to  find  anything  in  the  contract  or  the  condition 
■•*  attached  which  takes  from  tiie  insured  the  right  and 
power  to  dispose  of  the  policy  by  any  of  the  methods  ap- 
proved in  the  law,  to  the  exclusion  of  the  beneficiaries  named 
in  the  policy.  Such  a  policy  is  not  to  be  distinguished  from 
ordinary  choses  in  action,  and  comes  within  the  operation  of 
the  legal  rules  applicable  to  agreements  involving  pecuniary 
obligations.  To  deprive  the  policy  owner  of  the  right  given 
him  by  law  to  dispose  of  it,  we  must  find  clear  and  binding 
provisions  to  that  effect.  In  addition  to  cases  cited  from  this 
court,  others  supporting  this  doctrine  are  Hewins  v.  Baker, 
161  Mass.  320,  37  N.  E.  441;  Ireland  v.  Ireland,  42  Hun, 
212;  Olmstead  v.  Keyes,  85  N.  T.  693;  Marcus  v.  St.  Louis 
M.  L.  Ins.  Co.  68  N.  Y.  625;  Bacon  on  Benefit  Societies,  sec. 
298,  and  cases  cited. 

The  case,  then,  presents  this  situation:  The  deceased  pro- 
cured a  policy  on  his  own  life  for  the  benefit  of  his  executors, 
administrators,  or  assigns,  agreeing  to  pay  the  premiums,  re- 
taining possession  and  control  of  it  up  to  the  time  of  the  alleged 
gift  to  the  plaintiff.  Under  the  law  of  this  state,  he  had  the 
right  and  power  to  transfer  it  in  any  of  the  ways  provided  by 
the  law.  It  is  difiicult  to  perceive  why  his  interest  in  the  policy 
could  not,  in  law,  be  held  as  properly  subject  to  gift  as  notes, 
bonds,  and  certificates.  It  represents  a  subsisting  obligation 
while  in  force,  as  do  these  written  instruments.  It  is  the  evi- 
dence of  an  amount  to  be  paid  at  a  time  fixed  by  the  contract, 
though  it  may  lapse  by  failure  to  comply  with  its  terms.  This 
contingency,  however,  cannot  destroy  its  character  as  a  trans- 
ferable chose  in  action  while  it  subsists  as  a  valid  obligation- 
The  doctrine  is  supported  by  reason  and  authority.  It  has  been 
held  that  the  insured,  having  the  power  to  transfer  the  policy 
under  the  law  and  the  terms  of  the  contract,  may  dispose  of  it 
by  gift,  and,  when  such  transfer  meets  the  requirements  of  the 
law  constituting  a  gift,  the  title  to  the  fund  at  its  maturity  is 
vested  in  the  donee :  Travelers*  Ins.  Co.  v.  Grant,  54  N.  J.  Eq. 
208,  33  «S5  Atl.  1060 ;  Hogue  v.  Minnesota  etc.  Co.,  59  Minn. 
39,  60  N.  W.  812;  Ireland  t.  Ireland,  42  Hun,  212;  Chapman 
V,  Mcllwrath,  77  Mo.  38,  46  Am.  Bep.  1;  Marcus  v.  St.  Louis 
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etc.  Ins.  Co.,  68  N.  Y.  625;  Appeal  of  Madeira  (Pa.),  4  Afl. 
908;  Crittenden  ▼.  Phoenix  Mut.  L.  Ina.  Co.,  41  Mich.  448, 
2  N.  W.  657;  Williams  v.  Guile,  117  N.  Y.  343,  22  N.  E.  1071; 
Thornton  on  Gifts  and  Advances,  150,  note  1. 

The  contention  that  it  is  not  established  in  the  case  that  the 
insured  made  a  complete  deliyery  of  the  policy,  and  surren- 
dered dominion  over  it,  is  not  borne  out  by  the  facts.  It  ap- 
pears he  gave  plaintiff  this  policy  on  the  day  he  received  it  from 
the  company.  She  retained  possession  of  it,  except  that  de- 
ceased procured  it  shortly  before  his  death,  to  have  it  assigned 
to  her  in  writing.  At  the  suggestion  of  the  company's  local 
agent  postponed  such  assignment,  with  intention  to  do  thif 
after  his  marriage  to  plaintiff,  which  was  then  expected  to 
take  place  in  the  near  future.  On  the  same  day  he  returned 
the  policy  to  the  plaintiff,  who  retained  and  held  it  up  to  the 
time  of  his  death.  These  facts,  coupled  with  the  other  circum- 
stances of  the  case,  can  leave  no  doubt  that  he  completely  sur^ 
rendered  his  dominion  over  the  policy  at  the  time  he  first  de- 
livered it  to  the  plaintiff.  We  must  hold  that  deceased  had  the 
legal  right  to,  and  did,  make  a  gift  of  the  policy  to  the  plaintiff, 
vesting  title  to  the  fund  in  her,  and  therefore  the  contingency 
which  would  give  the  personal  representatives  of  the  donor  any 
interest  in  the  fund  did  not  arise.  When  the  gift  was  perfected 
and  consummated,  donee's  rights  and  interests  became  absolute, 
and  all  possibility  of  a  devolution  of  benefiis  of  the  policy  upon 
the  personal  representatives  of  the  insured  ceased. 

It  was  agreed  that  nothing  appeared  showing  that  an  insur- 
able interest  existed  between  the  insured  and  plaintiff,  and 
therefore  all  intendments  should  be  presumed  against  the 
The  following  cases  sustain  the  position  that  an  insurable  i 
terest  exists  where  one  party  *Tias  a  reasonable  right  to  *••  ex- 
pect some  pecuniary  advantage  from  the  continuance  of  the 
life  of  the  other,  or  to  fear  a  loss  from  his  death,  ....  as  in 
case  of  a  man  and  woman  between  whom  a  contract  of  marriage 
exists":  Chisholm  v.  National  etc.  Ins.  Qo.,  62  Mo.  203,  14  Am. 
Bep.  414 ;  Taylor  t.  Travelers'  Ins.  Co.,  16  Tex.  Civ.  App.  254, 
39  S.  W.  186,  53  L.  R.  A.  826,  note. 

The  company  has  paid  the  proceeds  of  the  policy  into  the 
court  for  the  lawful  owner.  By  this  act  it  has  waived  any  ob- 
jection it  might  have  made  to  any  transfer  of  the  policy  by  the 
insured  during  his  lifetime.  Any  objections  to  a  tniisfer  of 
this  policy  which  this  company  might  have  made  under  tlrfi 
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condition  are  not  available  to  the  defendant,  as  the  personal 
representative  of  the  deceased,  nor  any  other  person  intereste<l 
in  his  estate.  The  gift  of  the  policy  to  the  plaintiff  made  her 
the  owner  of  the  proceeds.  We  must  hold  that  the  judgment 
properly  awarded  her  the  amount  due  on  the  policy. 

The  court  awarded  judgment  for  interest  on  the  fund  for  the 
time  the  fund  was  in  court,  and  for  costs  and  disbursements  in* 
curred  by  the  plaintiff  in  Uie  action  against  the  defendant  per* 
sonally.  Nothing  appears  in  the  record  to  show  that  he  was 
guilty  of  any  misconduct  or  bad  faith  in  defending  this  action. 
Under  such  circumstances,  the  judgment  should  have  directed 
such  interest  and  costs  and  disbursements  to  be  paid  out  of  the 
estate:  Ladd  v.  Anderson,  58  Wis.  691,  17  N.  W.  320;  Wies- 
mann  v.  Brighton,  83  Wis.  660,  63  N.  W.  911.  The  Judgment 
of  the  circuit  court  is  erroneous  in  this  respect. 

By  the  Court  The  judgment  of  the  circuit  court  is  mod- 
ified so  as  to  render  judgment  for  the  interest  and  the  costs 
and  disbursements  against  appellant  as  administrator  of  the 
estate  of  William  Enos,  deceased ;  and,  as  so  modified,  the  judg- 
ment is  aflSrmed.  The  appellant  is  awarded  costs  on  this  ap* 
peaL 


A  Oifi  of  a  Life  iMuranee  Policy  may  be  made  withont  a  written, 
assignment:  Hani  t.  Germania  Life  Inv.  Co..  197  Pa.  St.  276,  80  Am. 
St.  Bep.  819,  47  At].  200.  And  it  is  generally  considered  that  actual 
delivery  is  not  essential  to  the  valid  assignment  of  a  policy:  Col- 
burn's  Appeal,  74  Conn.  463,  92  Am.  St.  Bep.  231,  61  Atl.  139.  As 
to  what  does  amount  to  a  delivery,  see  the  monographic  note  to 
Chamberlain  ▼.  Bntler,  87  Am.  St.  Bep.  492-494,  on  the  assignment 
of  life  insurance  policies.  There  seems  to  be  a  tendency  among  the 
modem  authorities  to  adopt  more  reasonable  rules  in  the  matter 
of  delivering  the  subject  of  a  gift:  See  Waite  t.  Orubbe,  43  Or. 
406,  ante,  p.  764,  73  Pae.  206. 
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KINN  T.  FIBST  NATIONAL  BANK. 

[118  Wia.  687,  95  N.  W.  909.] 

BEWABDB— Definition.— A  reward  is  a  recompense  or  a  pro- 
minm  offered  by  the  government  or  an  individnal  in  return  for  spe- 
cial or  extraordinary  services  to  be  performed  and  may  be  offered 
in  writing  or  orally,  either  to  a  particular  person  or  class  of  persons^ 
or  to  any  and  all  persons  complying  with  the  terms  of  the  offer,  (p. 
1012.) 

BEWABDS — ^Arrest  and  Conviction — Bl:?:ht  of  Claimant. — An 
offer  of  a  reward  for  the  arrest  and  conviction  of  an  unknown  pev 
petrator  of  a  crime  cannot  be  taken  literally,  but  the  conditions 
thereof  are  substantially  performed  by  a  person  who  obtains  poo- 
sa&vion  of  the  facts  necessary  to  secure  the  arrest  and  conviction, 
and  gives  them  to  some  proper  person  interested,  although  he  does 
mot  Umself  make  the  arrest,  but  this  and  the  prosecution  are  mado 
by  the  proper  oi&cers.     (pj>.  1013,  1014.) 

BEWABDS— Bigbt  Of  Peace  Officer  to.— Police  and  other  ofli- 
oera  may  recover  the  reward  offered  when  the  information  furnished 
or  the  service  performed  was  eztraof&cial,  but  cannot  recover  for 
an  act  within  the  scope  of  the  duties  of  their  offices,  (pp.  1015, 
1016.) 

BEWABDS— Bl^ht  of  Officer  to. — ^A  sheriff  or  chief  of  police 
acting  in  reliance  upon  a  general  offer  of  a  reward  for  the  capture 
of  a  criminal  is  entitled  to  the  reward  if  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands,  and  is  not  required  by  law 
to  make  such  capture  without  process,     (p.  1016.) 

COSTS. — ^If  a  bank  has  offered  a  reward  for  the  arreet  and 
eonvietion  of  a  person,  and  on  bein^  sued  by  one  claimant  therefor, 
has  paid  the  amount  of  the  reward  into  court  and  procured  the  other 
claimants  to  be  interpleaded,  such  reward  must  thereafter  be  deemed 
the  property  of  the  claimants  who  may  ultimately  recover,  and  it  is 
error  to  adjudge  costs  in  favor  of  such  bank  out  of  the  fund  depo^ 
ited  in  court,     (p.  1016.) 

Fiedler  ft  Fiedler,  for  the  appellantB. 

Smelker  &  Smelker,  J.  M.  Smith  and  H.  Kinney  f  or  iiie  x»- 

spondents. 

•**  CASSODAT,  C.  J.  To  appreciate  the  qneetione  pre- 
sented, it  is  important  to  keep  in  mind  the  nature  of  the  action. 
It  is  said:  ''A  reward  is  a  recompense  or  a  premium  offered  bj 
the  government  or  an  individual  in  return  for  special  or  extra- 
ordinary services  to  be  performed":  21  Am,  &  Eng.  Ency.  of 
Law,  389.  Such  offer  may  be  made  in  writing  or  orally,  either 
to  a  particular  person  or  class  of  persons,  or  to  any  and  all 
persons  complying  with  its  terms:  21  Am.  &  Eng.  Ency.  of 
Law,  391;  Reif  v.  Paige,  65  Wis.  496,  42  Am.  Bep.  731,  13 
N.  W.  473.  Of  course,  ''one  who  offers  a  reward  has  the  right 
to  prescribe  whatever  terins  he  may  see  fit;  and  these  termi 
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must  be  complied  with  before  any  contract  arises  between  him 
and  the  claimant,  though,  if  the  performance  substantially  cor- 
responds with  the  terms  of  the  offer,  it  will  generally  be  sulBB- 
cient'':  21  Am.  &  Eng.  Ency.  of  Law,  395,  396;  Amis  v.  Con- 
ner, 43  Ark.  337.  Thus  it  has  been  held  in  Massachusetts  that 
an  ^^offer  or  reward  by  public  advertisement  is  to  be  regarded 
as  a  conditional  promise.  Whoever  would  entitle  himself  to  tlie 
reward  must  prove  that  he  has  performed  substantially  the  ser* 
'rice  proposed  in  the  advertisement,  though  it  need  not  be  per- 
formed literally^^;  Besse  v.  Dyer,  9  Allen,  151,  86  Am.  Dec. 
747.  Here  the  complaint  alleges  that  the  reward  was  offered 
"for  the  ^arrest  and  conviction'  of  the  culprit  who  had  bur- 
glarized the*'  bank.  The  admission  in  the  answer  of  ti.e  l)ank  ic? 
''for  the  arrest  and  securing  the  conviction  of  the  person  who 
had  committed  said  burglary.^'  The  respective  answers  of  the 
other  defendants  seem  to  admit  that  the  offer  was  as  alleged 
in  the  complaint.  The  court  found  that  the  ^H^ank  orally  of* 
fered  a  reward  of  one  thousand  dollars  for  the  arrest  and  con- 
viction of  the  person  or  persons  who  had  committed  th^  said 
crime.**  We  assume  that  the  offer  was  as  found  by  ^^  the 
court.  It  seems  to  be  well  settled  that,  where  '^a  reward  is  of- 
fered for  the  arrest  and  conviction  of  a  criminal,  •  .  .  .  both 
the  arrest  and  conviction  .  .  •  •  are  conditions  precedent  to  a 
recovery  of  the  reward'*:  21  Am.  ft  Eng.  Ency.  of  Law,  396, 
397;  Jones  v.  Phoenix  Bank,  8  N.  Y.  228;  Funnan  ▼.  Parke, 
21  N.  J.  L.  310;  Blain  ft  Kelly  v.  Pacific  Exp.  Co.,  69  Tex. 
74,  6  S.  W.  679.  Of  course,  it  is  competent  for  a  party  offering 
a  reward  to  waive  strict,  or  even  substantial,  conditions  of  the 
offer;  21  Am.  ft  Eng.  Ency.  of  Law,  397.  Here  the  bank,  when 
sued,  conceded  its  liability,  and  paid  the  money  into  court,  and 
thereby  seems  to  have  admitted  that  somebody  was  entitled  to 
the  reward.  The  extent  of  this  admission  is  simply  to  the  effect 
that  the  person  who  committed  the  offense  had  been  arrested 
by  some  of  the  claimants  and  convicted.  The  important  ques- 
tion is.  Who,  of  the  several  claimants,  are  entitled  to  the  reward  P 
The  action  is  upon  contract.  Only  such  claimants  as  substan- 
tially complied  with  the  terms  of  the  offer  are  entitled  to  any 
portion  of  the  reward.  The  reward  was  offered  for  the  arrest 
and  conriction  of  the  offender.  What  is  meant  by  the  terms 
•^arrest  and  conviction**?  This  question  has  recently  been  an- 
swered by  the  supreme  court  of  Maine  in  a  case  where  it  was 
held:  ''iji  offer  of  a  reward  for  the  arrest  and  conviction*  of  an 
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unknown  perpetrator  of  a  crime  cannot  be  taken  literally,  but 
the  conditions  thereof  are  substantially  performed  by  a  person 
who  obtains  possession  of  the  facts  necessary  to  secure  his  arrest 
and  conviction,  and  gives  them  to  some  proper  person  interested, 
although  he  does  not  himself  make  the  arrest,  but  this  and  the 
prosecution  are  made  by  the  proper  officers'* :  Haskell  v.  David- 
son, 91  Me.  488,  64  Am.  St.  Bep.  254,  40  AtL  330. 

In  that  case  the  claimants,  in,  pursuance  of  the  offer,  made 
investigation,  and  discovered  facts  and  circumstances  which 
tended  strongly  to  inculpate  the  accused,  and  thereupon  dis- 
closed such  facts  and  circumstances  to  the  deputy  sheriff,  who, 
upon  process  issued,  made  the  arrest.  The  accused  thereupon 
confessed  and  pleaded  guilty  and  was  sentenced,  ^^^  the  same 
as  here.  As  said  in  that  case,  the  claimant  himself  could  not 
convict  the  offender.  That  case  followed  the  ruling  in  Basse 
Y.  Dyer,  9  Allen,  151,  85  Am.  Dec.  747^  and  also  Grawshaw  t. 
Boxbury,  7  Gray,  374,  where  the  offer  was  "for  the  apprehen- 
sion and  conviction''  of  the  offender.  It  respect  to  that  case  it 
was  there  said :  '^The  court  at  nisi  prius  instructed  the  jury,  in 
regard  to  the  service  to  be  performed  to  entitle  the  plaintiff  to 
a  reward,  that  the  offer  of  a  reward  could  not  be  taken  literally, 
for,  as  the  conviction  must  be  in  due  course  of  law,  requiring 
the  intervention  of  the  court  and  jury,  a  person  might  be  en- 
titied  to  the  reward  by  becoming  the  prosecutor,  and  as  such 
causing  the  arrest  and  conducting  the  case  to  a  conviction,  or 
he  might  be  entitled  to  it  by  giving  information  which  should 
lead  to  and  produce  the  arrest  and  conviction  of  the  offender. 
This  instruction  was  unqualifiedly  sustained  by  the  full  court," 
with  Shaw,  C.  J.,  presiding. 

It  will  be  observed  that  in  these  cases  the  claimant  partici- 
pated in  making  the  arrest  to  the  extent  of  discovering  and 
disclosing  to  the  officer  or  person  interested  facts  and  circum- 
stances tending  to  convict  the  offender.  The  case  at  bar  is  un- 
like those  where  the  offer  of  reward  is  for  information  which 
will  lead  to  the  discovery  or  arrest  and  conviction  of  the  of- 
fender. In  such  a  case  the  giving  of  the  information  in  com- 
pliance with  the  terms  of  the  offer  entities  the  person  doing  so 
to  the  reward:  Williams  v.  Carwardine,  4  Bam.  &  Adol.  621- 
623,  6  Eng.  Buling  Cases,  133-139,  and  notes;  Lawson  on  Con- 
tracts, sees.  12,  26.  Thus,  it  is  stated  as  elementary:  ''Where a 
reward  is  offered  for  information,  and  several  persons  furnish 
distinct  pieces,  which  combined  make  a  perfect  wholes  it  may  te 
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equitably  apportioned  amongst  them^  a  bill  of  interpleader  be- 
ing maintainable  for  such  purpose^':  21  Am.  &  Eng.  Ency.  of 
Law,  399,  400.  In  support  of  that  statement  see  Fargo  t. 
Arthur,  43  How.  Pr.  193;  Eea  v.  Smith,  2  Handy,  193.  The 
so-called  findings  of  fact  seem  to  be  based  **^  upon  the  theory 
that  the  offer  of  reward  by  the  bank  was  for  the  furnishing  of 
information  or  evidence  leading  to  such  arrest  and  conviction, 
instead  of  the  offer  which  was  in  fact  made. 

The  findings  from  6  to  13,  inclusive,  contain  lengthy  recitals 
of  evidence  in  respect  to  Richards,  Ovitz,  Dawe  and  Terrell, 
without  finding  therein  any  of  the  facts  material  to  the  deter- 
mination of  the  controversy  as  to  who  had  in  fact  complied  with 
the  offer  of  the  bank.  The  court  finally,  after  the  deduction  of 
certain  alleged  costs,  found  that  the  remainder  of  the  fund 
ihould  be  divided  equally  between  Bichards  and  Dawe;  and  yet 
there  is  no  finding  that  they  or  either  of  them  participated  in 
making  the  arrest,  which  was  one  of  the  conditions  imposed  by 
the  offer.  The  court  does  find  that  the  plaintiff  Ovitz  made  the 
arrest,  without  warrant,  within  the  city  limits,  and  that  he  was 
at  the  time  marshal  of  the  city,  his  ofiicial  designatipn  being 
^chief  of  police,^'  and  that  he  was  on  a  salary.  That  he  was 
such  official  is  claimed  to  be  the  ground  on  which  the  court 
refused  to  allow  him  any  portion  of  the  reward.  Counsel  for 
the  plaintiffs  concedes  that  upon  grounds  of  public  policy  a 
public  officer  cannot  recover  a  reward  for  an  act  which  it  was 
his  official  duty  to  perform.  They  contend,  however,  that  it 
was  not  Ovitz's  official  duty  to  make  the  arrest  without  process. 
The  statute  prescribed  his  duties  as  follows:  ''He  shall  possess 
fhe  powers,  enjoy  the  privileges  and  be  subject  to  the  liabilities 
conferred  and  imposed  by  law  upon  constables,  and  be  taken 
as  included  in  all  writs  and  papers  addressed  to  constables. 
It  shall  be  his  duty  to  obey  all  lawful  written  orders  of  the 
mayor  or  common  council;  to  arrest,  with  or  without  process, 
and  with  reasonable  diligence  to  take  before  the  police  justice 
every  person  found  in  the  city  in  a  state  of  intoxication  or  en« 
gaged  in  any  disturbance  of  the  peace  or  violating  any  law  of 
the  state  or  ordinance  of  such  city**:  Laws  1901,  c.  272. 

*••  We  find  nothing  in  this  statute  nor  any  other  making  it 
his  duty  to  make  such  arrest  without  process.  The  general  rule 
undoubtedly  is:  *Toliee  and  other  officers  may  recover  the  re- 
ward offered  when  the  information  furnished  or  the  service 
performed  was  extraoffidal,  bat  cannot  recover  the  reward  of* 
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fered  if  the  information  fumished  or  the  service  performed  wa* 
within  the  scope  of  the  duties  of  such  officer" :  21  Am.  &  Eng. 
Ency.  of  Law,  400,  401;  England  v.  Davidson,  11  Ad.  &  £. 
856,  39  Eng.  Com.  L.  254;  XeviUe  v.  Kelly,  12  Com.  B.,  X.  S., 
740,  104  Eng.  Com.  L.  740;  Davis  v.  Munson,  43  Vt  676,  5 
Am.  Eep.  315 ;  Bussell  v.  Stewart,  44  Vt.  170 ;  Bronnenherg  v. 
Cobum,  110  Ind.  169,  174,  11  N.  E.  29 ;  Gregg  v.  Pierce,  53 
Barb.  387;  Mechem  on  Public  Officers,  seca.  376,  885. 

Thus,  it  was  held  in  the  first  of  the  Vermont  cases  cited: 
'^A  sheriff  acting  in  reliance  upon  a  general  offer  of  a  reward 
for  the  capture  of  a  criminal  is  entitled  to  the  reward  the  same 
as  though  not  a  peace  officer,  where  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands.'' 

To  the  same  effect,  Gregg  v.  Pierce,  63  Barb.  387,  and  Beif  v. 
Paige,  65  Wis.  496,  42  Am.  Eep.  731,  13  N.  W.  473.  We  must 
hold  that  the  mere  fact  that  Ovitz  was  at  the  time  city  marshal 
did  not  preclude  him  from  the  reward  or  a  portion  thereof.  In 
respect  to  the  plaintiff  Kinn,  the  court  has  made  no  findings, 
except  to  state  by  way  of  recitals  that  he  voluntarily  offered  to 
take  and  did  take  Ovitz  in  his  vehicle  out  to  arrest  Jelleff,  and 
that  on  the  way  out  Ovitz  gave  to  him  one  of  the  revolvers  he 
was  carrying.  All  the  claimants  seem  to  have  known  of  the 
offer  of  the  reward  prior  to  their  doing  the  several  acts  by 
virtue  of  which  they,  respectively,  claim  the  reward,  or  some 
part  thereof.  There  is  nothing  in  the  statutes  cited  (Statai 
1898,  sees.  132,  725a),  nor  otherwise,  to  prevent  the  reward 
from  being  apportioned  among  two  or  more  claimants,  who 
may  have  participated  in  complying  with  the  terms  of  the  offer. 

All  the  several  claimants  were  properly  brought  into  the 
^^'^  case  by  interpleader,  as  prescribed  by  the  statute:  Stats. 
1808,  sec.  2610. 

We  are  unable  to  perceive  on  what  theory  costs  were  ad- 
judged in  favor  of  the  bank,  payable  out  of  the  fund  in  court, 
The  bank  was,  confessedly,  liable  to  pay  the  reward,  and  for 
costs  incurred  up  to  the  time  of  its  disclaimer  and  deposit  of 
the  reward  in  court:  Stats.  1898,  sec.  2789.  The  whole  amount 
of  the  reward  so  deposited  in  court  must  be  deemed  to  be  the 
property  of  the  claimants  who  may  ultimately  be  found  entitled 
thereto.  We  perceive  no  reason  why  claimants  who  ultimately 
fail  to  recover  should  be  exempt  from  paying  costs,  nor  why 
those  who  ultimately  recover  should  not  be  entitled  to  costs. 
The  cause  seems  to  have  been  tried  upon  a  misapprdiension  of 
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the  law  as  applied  to  the  facts  of  the  case^  and  no  findings  of 
fact  were  made  as  prescribed  by  the  statute:  Stats.  1898,  sec. 
2863.  The  result  is  that  there  are  no  findings  nor  evidence 
to  support  the  judgment. 

The  evidence  fails  to  disclose  with  reasonably  certainty  the 
rights  of  the  respective  claimants.  It  seems  clearly  to  establish 
that  Ovitz  made  the  arrest^  and  is  therefore  entitled  at  least  to 
share  in  the  reward ;  but  whether  Bichards  can  be  held  to  have 
participated  is  not  clear.  Doubtless,  if  he  brought  information 
of  his  discovery,  and  secured  the  co-operation  of  Ovitz  to  return 
with  him  to  make  the  arrest,  then  he  would  be  legally  a  partici- 
pant. If,  after  giving  the  information,  he  was  prevented  from 
accompanying  Ovitz  by  the  latter's  subterfuge,  then  Ovitz  should 
have  no  larger  share  than  if  Richards  accompanied  him,  nor 
should  Richards  have  less.  If,  on  the  other  hand,  Richards  in- 
tentionally evaded  any  participation  in  the  actual  arrest,  the 
mere  giving  of  information  to  Ovitz,  not  in  his  ofiicial  capacity, 
would  not  be  a  compliance  with  the  oflEer  of  reward.  As  to 
Kinn,  his  share,  if  any,  in  the  recovery  must  depend  on  the 
facts,  as  to  Richards,  whether  the  latter  intentionally  refrained 
from  joining  in  the  arrest,  or  was  prevented  by  the  acts  of  Ovitz, 
in  which  *"**  Kinn  participated.  The  trial  court  is  the  appro- 
priate place  for  the  determination  of  such  question.  There 
must  be  further  trial  in  this  case.  This  is  in  harmony  with 
what  is  said  in  Brown  v.  Griswold,  109  Wis.  275,  280,  85  N.  W. 
363,  and  Bostwick  v.  Mutual  Life  Ins.  Co.,  116  Wis.  392,  92 
N.  W.  246,  259. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  further  trial  and  proceed- 
ings according  to  law. 


A  Reward  may  be  claimed  by  a  constable  or  other  officer  for  mak- 
ing an  arrest  not  required  by  his  official  duty:  Kasling  v.  Morris,  71 
Tex.  584,  10  Am.  St.  Bep.  797,  9  S.  W.  739;  Hayden  t.  Songer,  56 
Ind.  42,  26  Am.  Bep.  1;  Davis  t.  Munson,  43  Vt.  676^  5  Am.  Bep. 
315.  But  it  is  generally  held,  on  grounds  of  public  policy,  that  he 
cannot  claim  the  reward  where  it  was  his  duty  to  make  the  arrest: 
Note  to  Hayden  t.  Songer,  26  Am.  Bep.  5;  Matter  of  Bussell,  51 
Conn.  577,  50  Am.  Bep.  55;  Stamper  v.  Temple,  6  Humph.  113,  44 
Am.  Bee.  296;  Kick  v.  Merry,  23  Mo.  72,  66  Am.  Dec.  658;  St.  Louis 
etc.  By.  Co.  v.  Grafton,  51  Ark.  504,  14  Am  St.  Bep,  66,  11  8.  W. 
702.  A  substantial  compliance  with  the  terms  of  reward  is  suffi- 
cient: Note  to  Hayden  v.  Songer,  26  Am.  Bep.  7.  There  must,  how 
prrf*T^  be  a  substantial  performance:  Willinms  ▼.  West  Chicago  St* 
E.  B.  Co.,  191  HI.  610,  85  Am.  St.  Bep.  278,  61  N.  E.  456. 


INDEX  TO  THE  NOTES. 


▲dministraton*  Bonds,  subrogation  in  favor  of  inreties  on,  509« 
Appeal  Bond8|  rabrogation  in  favor  of  aureties  oOf  508. 
Artoaiaa  Wells.    See  Waters. 
Baggage.    See  Carriers  of  Passengers. 

OanlflKS  of  PassengerSi  baggage,  aceonntability  for  is  not  that  of 

insurers,  346. 
baggage,  action  of  trespass  or  trover  for  wrongful  acts  of  ear* 

riers  eoneerning,  388. 
baggage,  actions  for,  by  wbom  may  be  maintained,  388. 
baggage,  acts  of  God  which  will  relieve  from  liability  for,  M6. 
baggage,  aets  of  public  enemy  which  will  relieve  from  liabii* 

ity  for,  847. 
baggage,  articles  need  not  be  used  on  the  journey,  847. 
1^S<4^   articles  which   are   included  within,  347, 
baggage,  authority  of  baggage-master  over,  380. 
baggage^  bedding  and  hontfohold  goods,  whether  may  be,  350. 
baggage,  books,  written  and  printed,  when  may  be  parts  of,  351, 

352. 
baggage,  burden  of  proof  respecting  cause  of  injury  to,  347. 
baggage,  burden  of  proof  respecting  delivery  of  by  carriers,  379. 
baggage,  burden  of  proof  in  actions  for  loss  of  or  injury  to,  390. 
baggage,  carrier's  power  to  restrict  his  liability  for,  364. 
baggage,  carrier's  power  to  restrict  his  liability  for,  by  eon- 
tract,  365. 
baggage,  carrier's  power  to  restrict  hit  liability  for,  by  no- 

Uces,  364,  365. 
baggage,  carriers  need  not  send  except  on  train  on  which  the 

passenger  travels,  384. 
baggage,  cheeka  as  evidence  of  the  receipt  of,  390. 
baggage,  compensation,  carriage  of  without,  346. 
baggage,  oonditiona  in  tickets,  whether  may  Umit  liability  for, 

366,   367. 
baggage,  conditions   limiting   amount   recoverable   for   loss    of, 

when  inapplicable,  370. 
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Carriers  of  Passengers,  baggage,   conditions  limiting  liabiUtj  for, 
construction  of,  o69,  370. 

baggage,  conditions  limiting  liability  for,  passenger  must  know 
of  before  commencing  his  journey,  369. 

baggage,  conflict  of  laws  respecting,  place  where  contract  is  to 
be   performed   controls,   387. 

baggage,  connecting  carriers,  burden  of  proof  to  show  on  which 
line  loss  or  damage  occurred,  361. 

baggage,   connecting  carriers,  English  rule  respecting  liability 
of,  for,  362. 

baggage,  connecting   carriers,   liability  of   for,   359,  360. 

baggage,  connecting  carriers,  limiting  liability  for  to   the  liM 
of  the  initial  carrier,  362. 

baggage,  connecting  carriers,  presumption  where  it  is  not  shown 
where  loss  or  injury  occurred,  363. 

baggage,  connecting  carriers,   restrictions  by  one,   when   avail- 
able for  the  other,  369. 

baggage,  connecting    carriers,   sale   of    through-ticket    does   not 
prove  joint  liability    of,  361. 

baggage,  connecting  carriers,  which  held  liable  for,  36S. 

baggage,  customs  respecting  the  receipt  of,  378. 

baggage,  definitions    of,    347,    348. 

baggage,  delivery  of  by  carrier,  burden  of  proving,  379. 

baggage,  delivery  of  to  carrier,  burden   of  proving,  372. 

baggage,  delivery  of  to  carrier,  is  essential  to  his  liability  there- 
for,  372. 

baggage,     delivery  of  to   carrier,  sufficiency  of,  378. 

baggage,  delivery  of,  to  whom  may  be  made  by  the  cmRior,  378. 

baggage,  delivery  of  under  forged  order,  378. 

baggage,  documents,   valuable,   are   not  part   of,   350. 

baggage,  dogs,  when  may  be  part  of,  362. 

baggage,  evidence,   effect   of   checks   as,   890,  891. 

baggage,  evidence,    statements    of    carrier's   agents   respeetingf 
391. 

baggage,  extra,  liability  for,  359. 

baggage,  father,  whether  may   maintain  action  for  though  ho 
was  not  himself  a  passenger,  390. 

baggage,  husband  may  maintain  action  lor  though  he  was  noi 
a    passenger,    389. 

baggage,  jewelry,  to  what  extent  may  be,  850. 

baggage,  knowledge  by  the  carrier  of  the  character  of  the  prop 
erty,  effect  of,  356w 

baggage,  left  in  cars  after  the  departure  of  passengers,  liabil- 
ity of  carriers  for,  3S0. 

baggage,  liability  for  beyond  their  own  lines,  859,  360. 

baggage,  liability  for,  custom  determining    when  eeaoes,  877. 
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Oanlan  of  Passengers,  ba^rgage,  liability  for,  does  not  cease  nntU 
passcncers  have  an  opporttmity  to  obtain,  378. 

^aggmge,  liability  for,  of  which  passenger  keeps  personal  con- 
trol,  874. 

baggage,  liability  for,  when  a  passenger  does  not  accompany* 
it,  384. 

baggage,  liability  for,  when  attaches,  871. 

baggage,  liability  for,  when  lost  by  flood,  347. 

haggage,  liability  for,  when  received  before  the  passenger  pur- 
chased his  ticket,  371. 

baggage,  liability  for,  when  terminates,  876. 

baggage,  liability  for,  where  passage  money  has  not  been  paid 
in  advance,  383. 

baggage,  liability  for,  willful  acts  of  employ^,  380. 

baggage,  liability  of  carriers  for  delivering  to  an  nnanthorized 
person,  378. 

baggage,  liability  of  carriers  for  sending  by  the  wrong  train, 
883. 

baggage,  liability  of  carriers  for  when  taken  charge  of  by  gov- 
ernment officials,  374. 

baggage,  liability  of  for,  on  what  based,  346. 

baggage,  liability  of  railways  for  when  left  by  passengers  inp 
their    can,    380. 

baggage,  limitations  on  liability  for,  statutes  prohibiting,  370. 

^^UlP^fS^  ^^^^  of  does  not  subject  carriers  to  special  damages, 
386. 

baggage,  manuscript,  when  may  be  parts  of,  852. 

baggage,  measure  of  damages  for  delay  in  delivering,  386. 
baggage,  measure  of  damages  for  loss  of  or  injury  to,  385. 
baggage,  measure  of   damages  must   be  fixed  at  the  place  of 

destination,  386,  887. 
baggage,  merchandise  and  samples  of  goods  are  not  parts  of, 

354. 
baggage,  merchandise  and  samples,  custom,  when  creates  liabil- 
ity for,  357. 
baggage,  merchandise  and  samples,  knowledge  by  agents  that 

they  are  being  carried  as,  856,  857. 
baggage,  merchandise  and  samples  may  become  by  agreement, 

855. 
baggage,  merchandise  and  samples,  rules  of  the  carrier  against 

receiving  as,  855. 
baggage,  miscellaneous  articles  which  may  be  parts  of,  853. 
baggage,  money  and   wearing  apparel  kept  by    passengers    on 

their   person,    374. 
baggage,  money  for  a  purpose  not  connected  with  the  expenses 

of  a  journey,  849. 
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Canien  of  FasBengen^  hnggtigtj  money  Im  exeev  of  tlie  aaioimt  pf^ 

Kribed  hj  the  eanrier's  rnlea^  349,  350. 
baggage,  money  in  paaoenger's  tmnk,  whether  may  be^  Mk 
^A^g^g^y  money,  to  what  extent  may  be,  848. 
baggage,  raoBt  belong  to  the  paaeenger  to  render  eanl«r  aa- 

sweratle  for,  348. 
baggage,  negligenee  of  passenger  may  prerent  hii  reeoroiy  for 

loos  of,  380. 
baggage,  partners,  whether  may  maintain  action  for  loss  of  or 

injnry  to,  380. 
baggage,  principals,  whether   may   irisiatain   actions  for  when 

their  sgents  are  passengers,  388,  389. 
baggage,  receipt  of  by  carriers,  what  amounts  to,  371,  372. 
baggage,  regulation  that  it  cannot  be  chewed  nntO   a  ticket  is 

procured,   382. 
baggage,  regulations  of  carriers  respecting,  reasonableness  of, 

when   a  question  for  the  jury,   382. 
baggage,  regulations,  power  of   the  carriers  to  establieli,  881. 
baggage,  regulations  respecting  time  for  checking,  382,  383. 
baggage,  regulations  that  it  cannot  be  checiked  to  an  intermo- 

diate  station,  382. 
baggage,  retention  of  control  of  by  the  passenger,  374. 
baggage,  rules  limiting  the  time  when  may  be  checked,  372. 
baggage,  sale,  property  intended  for  is  not,  354. 
baggage,  separate  price  need  not  be  paid  for  transportation  of, 

345. 
baggage,  should  be  sent  on  the  same  train  as  the  passenger,  383, 

884. 
baggage,  steamship  companies,  liability  of  for  loss  of  in  state- 
rooms, 875. 
baggage,  statutes  limiting  liability  for,  construction  of,  STL 
baggage,  time  allowed  passenger  to  claim  and  remove,  376. 
baggage,  tools  and  instruments  may  be,  350. 
baggage,  trover   for   delivering  to   the   wrong  person,   387. 
baggage,  value  of,  duty  of  passenger  to  disclose,  358. 
baggage,  weapons,  when  may  be  part  of,  851. 
baggage,  wearing  apparel,  when  is  and  when  is  not,  348. 
baggage,  what  is,  when  a  question  for  the  court  and  when  for 

the  jury,  348. 
contracts  by  limiting  liability  for  baggage,  365. 
damages,  notices  limiting  liability  of  for  baggage,  362. 
notices  by  that  baggage  is  at  passenger's  risk,  365. 
presumption  as  to  place  where  loss  of  or  injury  to  baggage  oc- 
curred, 363,  364. 
steamship  companies,  liability  of  for  baggage,  375. 
tickets  of,   conditions  on,  notice  of,  when  a  question  for  the 

aury,  367,  368. 
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Oazzlan  of  Paaengers,  tickets  of,  eonditions  on,  presumption  tiint 
passengers  read,  867. 
tickets  of,  eonditions  on,  when  bind  passengers,  868,  869. 
tickets  of,  do  not  contain,  and  are  not  ovidence  of,  the  whols 

contract,  367. 
tickets  of,   notice   on   limiting   liability   for  baggage,   868. 

Oonfilct  of  Laws,  carrier's  liability  for  baggage,  by  what  law  eoa* 
trolled,  387. 
damages,  measure  of,  by  what  law  controlled,  887. 
gifts  causa  mortis,  by  what,  law  controlled,  914. 

Oonatitntlonal  Law,   obligation  of  contract,  statntes  changing  th« 
amount  necessary  to  redeem  from  a  judicial  sale,  2G-31. 
prejudice  to  a  party  is  necessary  to  enable  him  to  question  the 
constitutionality  of  a  statute,   25. 

Corporations,  subrogation  in  favor  of  officers  and  stockholders  of, 
504,  505. 

Cotenants,^ subrogation  in  favor  of  one  and  against  another,  532. 

Chistom,  respeetincr  receipt  of  baggage  by  carriers  of  passengers,  878i» 
respecting  termination  of  liability  of  carriers  of  passengers  for 
baggage,  875. 

Damages,  measure  of,  conflict  of  laws  respecting   place  where  torn- 

tract  is  to  be  performed    controls,  387. 
measure  of  in  actions  against  innkeepers  for  loss    of    guest  1i 

goods,  600. 
measure  of  in  actions  for  delay  in  delivering  baggage,  386. 
measure  of  in  actions  for  loss  of  or  injury  to  baggage,  38S. 

Definition  of  an  account  stated,  288. 
of   baggage,    347,    348. 
of  gifts  causa  mortis,  891, 
of  merger  of  estates,  153. 
of  subrogation,  476. 

Dower,  merger  of  in  an  estate  in  fee,  156w 

Equity,  partnership  for  illegal  purposes,  equity  will  not  compel  fte> 
counting  of  the  proceeds  of|  326,  827. 

Bridenoe,  baggage,  checks  for,  effect  of  as,  890,  891. 

baggage,  declaration  of  carrier's  agents  respecting,  391. 
gifts  enusa  mortis,    what  competent    and  sufficient  to   establish 
915-918. 

Ezeeatlon  Sales,  subrogation  in  favor  of  purchasers  at,  528. 

Forthcoming  Bonds,  subrogation  in  favor  of  sureties  on,  508. 
Fxandnlent  Ckmveyances,  subrogation  in  favor  of  grantees  in,  608L 
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flifti  Caasa  Mortffl,  Mceptanee  of  by  the  donee  will  be  preaimed^ 
892. 

afler-acqnired  poeseesioii,  when  will  met  uppert,  SM. 
bonds  are  enbjeet  to,  910. 
bnrden  of  proof  respecting,  916L 

by  delivery  of  paae-booke,  effeet  of  the  nile  of  the  fc**1r 
903,  904. 

by  deliFery  of  paes-boohs,  in  commercial  banks,  90& 
by  delivery  of  pasa-tocks  in  savin^^  banks,  902,  903. 
by  deposit  of  moneys  in  tho  donee's  name,  904. 
by  depositing  moneys  in  the  joint  names  of  the  donee  and  the 
donor,    904,   905. 

eannot  be  effected  by  negotiable  instmments  executed  by  the 
donor,  909,  910. 

certi£eates  of  deposit  are  subject  to,  912. 

certificates  of  stock  are  subject  to,  911. 

check  of  donor,  cannot  be  accomplished  by,  911, 

eonditionb  which  may  be  annexed  to,  913. 

oonfiiet  of  laws  concerning,  which   controls,  914. 

creditors,  rights  of  cannot   be  impaired  by,  915. 

death,  expectation  of  as  the  result  of  a  chronic  disease  or  at  a 

distai^t  lime,  whether  sufficient  to  support,  906. 
death  must  result  from  the  illness  or  disorder  contemplated  sf 

existing  when  the  gift  was  made,  907. 
debts  owing  from  the  donee  to  the  donor  are  subject  to^  91%. 
definitions  of,  891. 

delivery  by  deed  or  other  writing,  897. 
delivery,  by  whom  may  be  made,  900,  901. 
delivery,  constructive  by  delivering  key  to  a  receptaels^  89Il 
delivery,  constructive,   sufficiency  of,  897. 
delivery,  constructive,  when  sufficient,  89Qw 
delivery,  illustrations  of  sufficient,  898. 
delivery,  is  essential  to,  895,  896. 
delivery,  partial    will    not    support,    901. 
delivery,  to  whom  must  be  made,  900,  901. 
delivery,  what  necessary  to  support,  895,  897. 
difference  between  and  gifts  inter  vivos,  894L 
differences  between  and   legacies,  894. 
essentials  of,  891. 

evidence,  declarations  and  letters  of  the  donor,  916    917. 
evidence,  declarations  of  the  donee,  when  admissible^  918. 
evidence  sufficient  to  establish,  915. 
form  of  words  necessary  to  accomplish,  891. 
illness  of  the   donor  may  be  considered  as  a  drenmstanee  t^ 

determine  whether  the  gift  was  inter  vivos  or  eaosa  mortii^ 

917. 
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CMfts  CanM  Mortis,  ITInesg  sufficient  to  establish,  900,  90f, 

insuranee  policies  are  subject  to,  911. 

must  be  made  on  expectation  of  death,  905. 

natnre  of  and  whether  amount  to  gifts  or  testamentarj  4fap» 
sitionsy  893. 

negotiable  instruments  are  subject  to,  908,  909. 

negotiable  instruments,  indorsement  of  is  not  necenary  to,  91Qi 

negotiable  instruments  executed  by  the  donor,  909* 

possession  of  the  donee  must  be  continuous,  895. 

possession  taken  before  the  gift,  whether  will  support,  899,  90<t 

property  which  is  subject   to,  908. 

real   property  is  not   subject   to,   908. 

recovery    of    the    donor    defeats,    907. 

revocation   of,  913. 

revocation  of  by  recovery  from  illness,  904. 

revocation   of  by  subsequent  birth   of  a  child,  914. 

revocation   of  by   subsequent   change   of  ownership,   914. 

suicide,    gift    in    contemplation    of,   ^07. 

what  expectation  of  death  is  sufficient  to  support,  906. 

wills,   subsequent,    revocation    by,    913. 

witnesses  required  to  prove,  916. 
Onardlans'  Bonds,  subrogation  in  favor  of  sureties  on,  508. 

HomesteadB,   subrogation,   right   to   of   persons   discharging   elalma 

against,  489. 

Injimction  Against  Trespass  on  Beal  Property,  aetnal  invasion  of 

the    properly    is    not    essential    to    support,    733. 
granting  because  of  the  legal  disability  of  the  complainant  to 

sue  at  law,  741. 
granting  because  of  the  nonresidence  of  the  trespasser,  741* 
ground  for,  732,  733. 

inadequacy  of  legal  remedies  as  a  ground  for,  742. 
insolvency  of  the  trespasser  as  a  ground  for,  741. 
irreparable  injury  to  support  granting  of  need  not  be  great  in 

amount,    736. 
irreparable  injury,  what   is  within  the   meaning  of,  735,   73*. 
remedies   at   law,  when  regarded  as  inadequate,  742. 
refusal  of  because  of  injury  to,  or  inconvenience  of,  the  tro»* 

passer,  740. 
smallness  of  damage,  when  no  bar  to,  738,  739. 
to  prevent  acts  which  may  create  a  prescriptive  right,  788. 
to  prevent  boating,  752. 
to  prevent   boring    for    oil    or    gas,    748. 
to  prevent    continuous    or    repeated    injuries,    736,    737. 
to  prevent   fishing   and    hunting,    761,    752. 
to  prevent   interference  with   church   property,  752. 

Am.   St.  JUp^  Vol.   99-651 
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Injimetfaii  Agatuit  Treq^aas  on  Beal  Property,  to  proTont  iatmUt' 

enee  with  f  enees  and  gates,  745. 
to  preyent  niQltiplieity  of  siDuta,   736,  737, 
to  prevent  repeated  flooding  of  lands,  733. 
to  prevent  the  building  of  walls,  745. 
to  prevent   the    eonstmction   or    enlargement   of   ditehea,   ton 

nels,  etc.,  743. 
to  prevent  the  cutting  down  or  other  interference  with  troei^ 

748-760. 
to  prevent  the  defacing  of  landmarks,  753. 
to  prevent  the  erection  of  stmetures,  743,  744. 
to  prevent  the   grazing   of   animals,   751. 
to  prevent  the  harvesting  or  removing  of  crops,  750,  TffL 
!•  prevent    the    laying    of    pipes,    736. 
to  prevent  the  laying  out  or  using  of  property  as  public  streeti^ 

744. 

to  prevent  the  making  of  excavations,  743. 
to  prevent  the  removal  of  earth  and  rocks,  747. 
to  prevent  the  removal  of  minerals,  oil,  or  gas,  747. 
to  prevent  the  removal  of  structures,  745. 
to  prevent  the  trimming  of  shade  trees,  736. 
to  prevent  the  use  of  roadways  across  plaintiff's  premieei^  7S8. 
to  prevent  the  working  of  trees  for  turpentine,  750. 
where  damages  are  nominal  or  trivial,  735,  736,  738,  739. 
where  permanent  injury  to  property  will  result,  735. 
will  issue  whenever  there  is  not  a  full  and  adequate  remedy  al 
law,  734. 

bjunction  Bonds,  subrogation  in  favor  of  sureties  on,  507. 

Umkeepers,  actions  against  for  loss  of  goods,  nature  of,  600L 
boarders,  liability  of  to  for  loss  of  goods,  600. 
burden  of  proof  of  cause  of  loss  of  goods  of  guest,  580. 
contributory  negligence  of  guests  as  a  bar  to  their  recovery 

against,  595. 
contributory  negligence  of  guests  in  failing  to  lock  doors,  007. 
contributory  negligence  of  guests,  intoxication  may  amount  ts^ 

598. 
damages,  measure  of  in  actions  against  for  loss  of  guest's  good% 

600. 
deposit  of  goods  with,  when  must  be  made,  593,  594. 
fire  is  not  within  the  meaning  of  the  phrase  ''irresistible  sopec^ 

human   cause,"  583. 
fire,  when  not  liable  for  goods  of  guests  lost  by,  682,  583. 
guests,  goods  of  left  in  yards  and  outhouses,  585. 
guests,  goods  of,  when  may  be  deemed  infra  hospitinm,  685. 
guests  of,  difference  between  and  boarders,  583,  684. 
guests  of,  who  are,  583« 
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iDLkeepen,  flle^  acts  of  gaests,  when  will  not  relieve  innkeepers 

from  liability,  698. 
insurers,  liability  of,  when  that  of,  578. 
inanrers,  reason  for  holding  them  liable  as,  578,  579. 
liability  of,  eases  holding  that  it  is  not  that  of  insurers,  579. 
liability  of,  eases  holding  they  may  relieve  themselves  by  show- 
ing the  eause  of  the  loss  of  the  goods,  580,  581. 
liability  of,  eonstmetion  of  statutes  limiting,  591. 
liability  of,  eontribntory  negligence  of  guest  as  a  defense  to,  599. 
liability  of,  does  not  eommenee  until  the  relation  of  innkeeper 

and  guest  is  established,  583. 
liability  of  for  animals  belonging  to  their  guests,  580. 
liability  of,  for  animals  of  guests  put  to  pasture,  586. 
liability  of,  for  goods  of  guests  ^after  their  departure,  586,  587. 
liability  of,  for  goods  of  guests   after  their   departure   where 

eompensation  is  reeeived  for  keeping  such  goods,  588. 
liability  of  for  goods  of  guests  leaving,  intending  to  return,  588. 
liability  of,  for  goods  of  guests,  when  terminates,  587. 
liability  of,  for  goods  received  by  porters  at  railway  stations, 

584. 
liability  of,  for  loss  of  goods  by  deterioration,  581« 
liability  of,  for  loss  of  goods  by  fire,  582. 
Uabiiity  of,  for  moneys  of  their  guests,  590. 
liability  of,  for  wateh  of  guests  not  deposited  with  them,  8N| 

594. 
liability  of,  is  not  dependent  on  their  fault  or  neglect,  579, 
liability  of,  notices  limiting,  what  sufficient,  592. 
liability  of,  notices  limiting,  where  must  be  posted,  592. 
liability    of,   power   to    make   regulations   limiting,   591. 
liability  of,  statutes  limiting,  591, 
liability  of,  to  what  goods  of  guests  extends,  589. 
liability  of,  what  jewels  must  be  deposited  with  them  to  ersale^ 

593. 
liability  of,  when  that  of  insurers,  578. 
liability  of,  where  guests  take  exclusive  control  of  their  i^ooda, 

599. 
lelation  of  innkeeper  and  guest,  when  commences,  588,  584. 
restaurant-keepers,  difterence   between  liability   of  and  that  of 

innkeepers,  601. 

ftHvaaee^  subrogation  in  favor  of  insurers,  504. 

IMozicating  I^qnorii  regulating  the  sale  of  is  within  the  police  power 
of  the  states,  878. 

JMifilal  Bales,  constitutional  law,  statutes  changing  the  amount  r^ 
4juired  to  redeem  from,  26-31. 
▼old,  subrogation  in  favor  of  purchasers  at,  528,  529. 
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Sforger  of  an  estate  at  will  in  an  eataie  for  yeanr,  10IL 
of  an  estate  for  jears  in  an  estate  for  lif e,  168. 
of  an  estate  in  dower  in  an  estate  in  fee,  156^ 
of  a  life  estate  in  an  eqnitable  title,  106. 
of  a  life  estate   in  a  remainder  or  reversion,  153,  ISM. 
of  a  life  estate  In  a  remainder,  wben  does  not  take  plaet^  154^ 

155. 
of  a  mortgage   in  the  fee,  160. 
of  a  mortgage   in  the  fee,  does  not  take  place  eontraxy  to  the 

intention  or  interest  of  the  parties,  162, 
of  a  mortgage,  whbn  does  not  take  plaee^  161. 
of  eqnal  estates,  153. 
of  equitable  estates,  158. 
of  estates,  conditions  essential  to,  193. 
of  estates,  defined,  153. 
of  estates,  does  not  take  place  in  equity  eontrarjr  to  flie  tntta- 

tion  or  interests  of  the  parties,  158,  109. 
of  estates,  relief  from,  in  equity,  198. 
of  estates,  rule  in  equity,  respecting,  158,  159. 
of  estates,  rule  of  law  respecting,  153. 
of  estates,  when  not  favored  in  equity,  158. 
of  legal  and  trust  estates,  157. 
of  mortgage  and  the  legal  estate,  where  there  are  interrening 

encnmbranoeB,  168,  169.        ^ 
of  mortgage,  by  a  purel^ase  at  an  execution  or  judicial  aale,  166. 
of  mortgage,  by  the  purehase  of  the  equity  of  redemption,  163- 

166. 
of  mortgage,  in  the  legal  estate,  cannot  take  place  after  the 

assignment  of  the  mortgage,  167. 
of  mortgages,  by  the  assignment  of  sevvral  to  the  same  penoB, 

168. 
«of  one  estato  of  years,  in  another,  153. 
Mistake   of  law  or  of  fact,  subrogation  on  account  of,  517,  518. 

Mortgagesi  conveyance  by  mortgagee,  when  operates  as  an  assigB- 
ment  of  the  debt,  160. 
conveyance  to  the  mortgagee,  when  does  not  discharge  the  deb^ 

161. 
merger  of,  in  the  legal  estate,  160-170. 
on  after-acquired  property.    See  Bailways. 
Hunicipal  Corporations,  discrimination  which  may  be  authorized  to 
make  with  reference  to  keeping  cow-stables,  623. 
power  of    to  prohibit  and  regulate  the  keeping  of  eattle  and 
dairies,  622. 

Negligence,    contributory,    on    part    of   guests,   when    relioTes   Ins- 
keepers   from   liability,   595. 
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negotiable  Iiutniiiltiita»  gifts  eaxisa  mortis  of,  998,  909. 
subrogation,  in  favor  of  indorsers  of,  510,  511. 

Offldal  Bonds,  subrogation,  in  favor  of  sureties  on,  509. 

Tartnersblp,  conflict  of  laws,  partnership  illegal  by  the  law  of  the 

forum  cannot  be  enforced,  326. 
for  betting  on   horseraces,   326. 
for  gambling,  account  and  settlement  of  affairs  of,  cannot  be 

enforced  in  the  courts,  326. 
illegal  contracts  of,  equity  will  not  carry  out,  326. 
illegal  conversion  by  one  partner  of  the  property  of,  329. 
illegality,  as  a  defense  to  an  action  for  an  accounting,  327. 
in  lotteries,  equity  will   not  settle   affairs   of,  327. 
partly  for  legal  and  partly  for  illegal  purposes,  329. 
proflts  of,  completed,  illegal^  whether  accc  anting  for  may  be 

compelled,  327,  328. 
to  increase  the  price  of  food,  equity  will  not  aid  either  partnei| 

against  the  other,  327. 
to  stifle  competition  in  bidding  for  public  work,  326,  327. 
to  fuppress  competition  is  illegal,  and  neither  party  is  entitled 

to  redress  in  the  courts,  326,  327. 

Probate  SaleSy  subrogation  in  favor  of  purchasers  at,  53Q» 

Bailways,  mortgage  by,  of  after-acquired  property,  conflict  between^ 

and   other   liens,   253. 
mortgage  by,  of  after-acquired  property,  tfoes  not  include  lands 

not  used  in  connection  with  the  road,  255. 
mortgage  by,  of  after-acquired  property,  does  not  include  lands 

subsequently  granted  by  Congress,  259. 
mortgage  by,   of   after-acquired   property,   extensions,   whetheri 

eovered  by,  255,  257. 
mortgage  by,  of  after-acquired  property,  future  earnings,  when 

embraced  within,  260. 
Bwrtgage  by,  of  after-acquired  pit>perty,  hotels,  when  pass  by, 

255,  256. 
aortgage  by,  ef  after-acquired  property,  illustrations  showing 

property  which  will  and  which  will  not  pass  by,  254,  255^ 
mortgage  by,  of  after-acquired  property,  includes  branch  lines 

and  spur  tracks,  258. 
mortgage  by,  of  after-acquired  property,  Includes  lands  subse* 

quently  purchased,  257. 
mortgage  by,  of  after-acquired  property,  includes  subsequently 

eonstmeted  parts  of  the  road,  257. 
mortgage  by,     of    after-acquired    property,     ftaelndee    terminal 

facilities  subsequently  acquired,  255. 
^rtgage  by,    of  after-acquired  property,  ie  valid,  2S2. 
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Baflwayi»  mortgage  by,  of  after-acquired  propertj,  leasehola  la 

estt  sabseqnently  acquired,  258,  259. 

mortgage  hj,  of  after-aeqoired  property,  lien  of,  when  attaches, 

253. 
mortgage    by,    of    after-acquired    property,    peraonal    property, 

whether  covered  by,  256. 

Mortgage  by  of  after-acquired  property,  right  of  way,  whan 
covered  by,  256,  257. 

mortgage  by,  of  after-acquired  property,  restrictiona  of,  ta 
property  necessary  for,  or  appurtenant  to  the  road,  254. 

mortgage  by,  of  after-acquired  property,  rolling  stock  subaa- 
quently  acquired,   259. 

mortgage  by,  of  after-acquired  property,  whether  includes  prop- 
erty acquired  by  consolidation  with  another  road,  258. 

mortgage  by,  of  after-acquired  property,  words  of  futurity, 
when  aasential,  25S. 

Beptovin  Bonda,  subrogation  in  favor  of  sureties  on,  508. 

Baatanrant^eepers,  liability  of,   for  goods  of  guests,  is   not  tlMl 
of  innkeepers,   601. 
liability  of,  for  goods  of  guests,  when  maintainable,  601. 


Bhairllfs^  subrogation  in  favor  of,  on  payment  of  judgment  or  azi 
tion,  505,  506. 

fltabrogatioii,  accommodation  indorser's  right  to,  511. 
administrator's  bond,  right  of  sureties  on  to,  509, 
against  whom  may  be  enforced,  500. 
agreements  controlling  right  to,  478. 
appeal  bond,  right  of  sureties  on,  to,  508. 
bona  fide  purchasers  will  not  be  prejudiced  by,  481. 
aannot  be  invoked  to  overthrow  prior  equity,  480. 
aannot  be  invoked  so  as  to  work  injustice,  or  defeat  legal  rifll^ 

480. 
classification   of,   477. 

conventional,  agreements  for,  between  whom  may  ba  made,  47T. 
conventional,  rests  upon  express  agreement,  477. 
conventional,  when  moneys  are  advanced  to  disdharga  a  lien,  58lL 
ereditor's  right  to,  as  against  securities  given  by  hia  dablar, 

509. 
definitions  of,  476. 

depends  on  principles  of  equity  jurispmdenea,  480. 
doctrine  of,  476, 

dower,  right  to,  may  be  subjected  to  right  of,  490. 
dowereas  may  become  entitled  to^  on  discharging  liens, 
amployer's  right  to,  510,  511. 

ancumbrances,  persons  loaning  money  to  diaeharga,  616w 
encumbrances^  right  of  persons  paying  to,  512-515. 
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Mbrogatton,  equitable,  basis  of,  478. 

fortheoming  bonds,  right  of  sureties  on,  to,  507. 

fraud,  a«  a  ground  for,  520. 

fraudulent  eonveyanoes,  grantees  vi,  when  entitled  tO|  60t» 

growth  of  doctrine  of,  479. 

guarantor's  right  to,  510,  511. 

guardian's  bond,  right  of  sureties  on,  to,  508. 

homestead  rights,  when  subject  to  claims  for,  489. 

in  favor  of  a  co-obligor,  531. 

in  favor  of  a  vendor,  who  has  discharged  encumbrances  whlfl^ 

his  vendee  agreed  to  paj,  526. 
in  favor  of  grantees  in  fraudulent  conveyances,  503. 
in  favor  of  one  copartner  against  another,  531. 
in  favor  of  one  cosurety  against  another,  531* 
in  favor  of  one  cotenant  against  another,  531. 
in  favor  of  one  of  several  judgment  debtors,  531. 
in  favor  of  purchaser  of  encumbered  property,  524, 
in  favor  of  purchasers  at  execution  sales,  528. 
in  favor  of  purchasers  at  probate  sales,  530. 
in  favor  of  purchasers  at  void  judicial  sales,  528,  529. 
in  favor  of  purchasers  at  void  tax  sales,  530,  531. 
in  favor  of  supposed  owner  who  has  discharged  liens,  52S. 
in  favor  of  the  mortgagee  of  a  void  mortgage,  521. 
in  favor  of  wrongdoers,  502. 
injunction  bonds,  right  of  sureties  on,  to,  507. 
innocent  third  persons  are  not  subject  to  the  application  of  tb« 

doctrines  of,  501. 
intention  of  the  parties,  as  affecting  the  right  to,  515. 
interest  in  property  which  will  support  claim  for,  488. 
is  a  creature  of  courts  of  equity,  476,  478. 
junior  lienholder,  limitations  upon  his  right  to,  521,  522» 
junior  lienholder,  right  to  does  not  depend  on  the  consent  of 

his  debtor,  522. 
knowledge  of  the  claim  does  not  destroy  right  to,  616L 
laches,  loss  of  right  to  by,  482. 
legal,  what  is,  477. 
mistake  of  fact  as  a  ground  for,  517. 
mistake  of  law  as  a  ground  for,  518. 
mortgagee's  right  to,  513-515. 
negligence,  loss  of  right  to  by,  482. 
negotiable  instruments,  rights  of  holders  of  to,  511. 
origin  or  source  of    doctrine  of,  479. 
paramount  liens  will  not  be  discharged  by,  481. 
part  payment  of  debt,  whether  will  support  claim  for,  483,  484 
payment  in  money  is  not  essential  to  right  of,  484. 
payment  of  debt  is  a  prerequisite  to  right  to,  482. 
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ineffectual  if  all  of  the  owners  of  lots  sold  with  rcfrrenee  thereto 
do  not  join  in  the  proceeding.     (111.)     Village  of  Lee  v.  Marria,  176L 

DEEDS. 

1.  DEEDS— Notice  of  Trust. — A  warranty  deed  conveying  the 
fee  for  a  nominal  consideration  and  reciting  that  it  is  made  in  pur- 
suance of  a  resolution  of  the  board  of  direetors  of  the  corporation 
grantor,  is  not  notice  of  an/  kind  that  such  conveyance  is  made 
in  trust  for  such  corporation.  (UL)  Home  Savings  etc  Bk.  t.  Peoria 
Agricultural  etc.  Soc,  132. 

2.  CONVEYANCE  Delivery,  Evidence  to  Show  Intended  Date 
of. — ^When  a  conveyance  is  placed  in  the  hands  of  a  third  per^ 
son,  to  be  afterward  delivered  by  him,  evidence  is  admissible  to 
prove  that  he  was  instructed  not  to  deliver  it  until  a  date  specified, 
though  most  of  the  consideration  waa  paid  before  that  time,  for 
the  purpose  of  proving  that  the  conveyance  did  not  become  operative 
until  that  time,  and  hence  did  not  include  growing  crops  which  pre- 
viously matured.     (Minn.)     Kammrath   v.  Kidd,  603. 

See  Mortgages,  1« 
Note. 

Definition  of  an  account  stated,  288. 
of   baggage,    347,    348. 
of  gifts  causa  mortis,  891. 
of  merger  of  estates,  153. 
of  subrogation,  476. 

DESCENT  AND  DISTRXBUTION. 

See  Public  Lands,  6-9. 

DISPENSABT. 
See  Intoxicating  Liquors. 

DIVOBOE. 

Agreement  for  Divorce. 

1.  HUSBAND  AND  WIFE — Aflrreement  for  Divorce— Public  Pol- 
icy.— An  agreement  entered  into  between  husband  and  wife  calcu- 
lated or  intended  to  facilitate  the  securing  of  a  divorce  a  vinculo 
matrimonii,  is  contrary  to  the  policy  of  the  law  and  void.  (Utah) 
Palmer  v.  Palmer,  820. 

2.  HUSBAND  AND  WIFE — Contract  for  Divorce. — Courts  will 
refuse  to  enforce  any  contract,  as  against  public  policy,  which  is  is- 
t ended  to  promote  the  dissolution  of  the  marriage  status.  (Utah) 
Palmer  v.  Palmer,  SSO. 

3.  HUSBAND  AND  WIFE — Agreement  for  Divorce— Widow's 
Bight  of  Inheritance. — A  contract  to  facilitate  the  procuring  of  a 
divorce,  secured  by  the  husband  from  his  wife  through  unfair  atf- 
vantage  and  unwarranted  coercion  on  his  part,  whereby  she  agrees 
to  take  an  inadequate  and  fractional  part  of  their  property,  is  void, 
as  against  public  policy,  and  does  not  bar  her  of  her  right  of  inher- 
itance in  the  property  of  such  husband  on  his  death.  (Utah> 
Palmer  v.  Palmer,  820. 

4.  HUSBAND  AND  WIFE — Contract  for  Divorce. — A  contract 
between  husband  and  wife  reciting  that  irreconcilable  differeneee 
have  arisen  between  them,  and  that  in  consequence  a 
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Bnbrogatioiit  right  to,  of  persooB  advancing  money  to  a  tcnnnt  to  pny 

rent,  495. 
right  to,  of  persons  advancing  money  to  discharge  a  lien,  4'J5. 
Tight  to,  of  persons  advanoing  money  to  pay  another's  debt,  49S. 
right  to,  of  persons  discharging  claims  against  homesteads,  489. 
right  to,  of  persons  discharging  enenmbranees,  496. 
right  to,  of  persons  paying  taxes  on  the  property  of  another,  498. 
right  to,  of  persons  who  have  discharged  liens,  512. 
securities  which  person  entitled  to  may  demand,  485. 
sheriff's  right  to,  on  paying  judgment  or  execution,  505,  506. 
state,  rights  of,  when  may  be  asserted  in  favor  of  sureties  on 

official  bonds,  497,  500. 
sureties,  remedies  and  securities  to  which  entitled,  485,  486. 
surety's  right  to,  on  paying  debt  of  his  principal,  506,  511. 
tax  liens,  right  of  private  persons  to  be  snbrogated  to,  498-500. 
tests  of,  right  to,  470. 
tender  of  payment  of  debt»  whether  sufficient  to  maintain  right 

te,  468. 
to  a  lien,  where  the  creditor  advanced  money  to  pay  it  on  an 

agreement  that  he  should  have  a  first  lien,  520. 
to  mortgage,  released  through  mistake  of  law  or  fact,  517,  518. 
to  old  seerority,  where  the  debtor  refuses  to  execute  the  new, 

521. 
to  old  security,  where  the  new  proves  invalid,  521. 
to  relieve  a  party  from  the  consequences  of  misrepresentation 

and   fraud,   520. 
to  the  lien  of  a  mortgage,  discharged  by  a  mistake  of  fact, 

517,  518. 
to  the  original  security  discharged,  487. 
to  the  priorities    of  the  person  whose  claim  has  been  discharged, 

488. 
to  the  remedies  of  the  state,  or  national  government,  when  its 

claim  has  been  discharged,  488. 
to   the  rights   of  an  administrator  or  executor,  491. 
,to  the  rights  of  a  judgment  creditor,  487,  501. 
to  vendors'  liens,  527. 
usury,  when  does  not  defeat  ric^ht  to,  481. 
Tolunteers,  right  of,  to,  493,  494. 
volunteers,  who  are  not  within  the  meaning  of  the  law,  495,  517. 

Sureties^  subrogation  in  favor  of  one  against  another,  533.   . 

Trespass,  on  real  estate,  jurisdiction  of  equity  over,  general  grounds 
of,  732. 
o&  real  estate,  jurisdiction  of  equity  over,  origin  and  develop- 
ment of,  732. 
remedies  at  law,  when  not  deemed  adequate,  733. 

Trust  Estates,  merger  of,  with  the  legal  title,  157. 
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▼andor  and  Pnrcliaser,  subrogation  in  favor  of,  524,  525. 
Vendor's  Lien,  snbrogation  to,  527. 

Waterii  percolating,  artificial  uses  of  which  are  not  permitted  to 
the  injury  of  adjacent  land  owners,  74,  75. 

percolating,  interferences  with,  and  diminution  of,  to  whicli 
land  owner  need  not  submit,  71. 

percolating,  interferences  with,  to  which  land  owner  must  aub- 
mit,   68-70. 

percolating,  land  owner's  right  to  deal  with,  67. 

percolating,  mining  operations,  extent  to  which  may  interfere 
with,  69. 

percolating,  one  land  owner  cannot  deprive  another  of  rights  in, 
68. 

percolating,  right  of  each  land  owner  to  the  use  of,  68-70. 

percolating,  right  to  draw  off  and  use  elsewhere,  72-76. 

percolating,  right  to  divert,  64,  65. 

percolating,  waste  of,  land  owner  may  be  enjoined  from  mik- 
ing, 71,  T2. 

percolating,  whether  eoverad  by  the  roles  applieable  to  running 
streams,  64,  66. 
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AOOOMPLIOE& 
8e6  Criminal  Law,  1,  t, 

AOOOUNT. 

1.  ACXJOUKT  STATED. — If  one  of  two  correspondent  banks 
•enda  to  the  other  numerous  statements  of  their  account  as  it  ap- 
peara  from  its  books,  and  such  statements  are  acknowledged  by  the 
other  bank  to  be  correct,  this  constitutes  an  account  stated,  which 
affords  strong  presumptive  evidence  which  may  be  rebutted  bj  show- 
ing fraud  or  mistake.  (Ky.)  Louisville  Banking  Co.  v.  Asher, 
SS3. 

2.  A000X7NT  STATED — ^Bads  of  Settlement. — ^If  one  of  two 
correspondent  banks  sends  to  the  other  numerous  statements  of  their 
aeeonnt  as  it  appears  from  its  books,  and  such  statements  are  no- 
knowledged  by  the  other  bank  to  be  correct,  this  constitutes  an 
aeeonnt  stated  between  them,  and  the  balance  shown  thereby  must 
be  taken  as  the  basis  of  settlements  between  them,  subject  to  all 
proper  corrections.     (Ky.)     Louisville  Banking  Co.  v.  Asher,  263. 

8.  AC00T7NT  STATED— Belief  ftom— Mistake.— If  an  account 
etated  by  one  bank  against  another  embraces  the  amount  of  a  note 
for  which  both  banks,  under  a  mistake  of  law,  supposed  the  debtor 
t>ank  to  be  liable  on  the  ground  that  it  had  failed  to  protest 
such  note,  equity  will  grant  relief  from  such  mistake  if  the  position 
•f  the  creditor  bank  was  not  altered  to  its  prejudice,  after  the  debtor's 
acknowledgment  of  the  correctness  of  the  account  between  them  as 
etated.     (Ky.)     Louisville  Banking  Co.  v.  Asher,  283. 

ACTIONS. 
j9ee  Appeal  and  Error,  2,  $• 

ADMINISTBATOBS. 
See  Executors  and  Administrators. 

ADOPTION. 

1.  PABENT  AND  OHIIiD— Adoption  Proceedings. — ^The  fact 
that  the  father  of  the  child  adopted  appeared  before  the  judge  is 
sufficiently  established,  on  a  collateral  attack  on  the  adoption,  by 
the  statement  in  the  order,  that  the  petitioner  and  the  minor  child, 
and  all  periMins  whose  consent  is  necessary  have  appeared  herein  as 
provided  by  law.     (Cal.)     Estate  of  McKeag,  80. 

2.  PABENT  AND  CHILD — Adoption  Proceedings,  Oonstmetion 
ef. — ^While  proceedings  under  the  statute  for  the  adoption  of  a 
minor  child  are  not  strictly  judicial,  they  call  for  the  exercise  of 
judicial  functions,  and  in  construing  them  such  a  reasonable  con- 
etruction  should  be  given  as  will  sustain,  rather  then  defeat,  the 
object  they  have  in  view.     (CaL)     Estate  of  McKeag,  80. 

(I08o) 
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3.  PABBNT  AKD  CBTLD — ^Adoption  Prooeediiigs. — Faflare  «f 
the  Court  to  Ezamine  tho  Child  or  its  Paxants  or  tho  Penons  Pvr- 
poxting  to  Adopt  it  is  an  error  of  procedure  whieh  eaimot  aifeet  tke 
Talidity  of  the  adoption,  where  the  conrt  had  obtained  joriadietioa 
of  all  the  parties.     (Cat)     Estote  of  HeKeag,  80. 

4.  PABENT  AND  ujullLD — ^Adoption  Proceedings — Eatoppd^ — 
One  Claiming  Under  a  Deceased  Adopting  Parent  ia  estopped  froa 
questioning  the  validity  of  the  adoption,  if  sneh  parent,  in  his  life- 
time, was  so  estopped.     (GaL)     Estate  of  MeEeag,  80. 

6.  PAB£KT  AKD  CHILD — ^Adoptkm  Proceedings— EstoppeL — 
An  Adopting  Parent  with  Whom  an  Adopted  (Aild  Lives  is  estopped 
from  questioning  the  validity  of  the  adoption  proeeedings  on  the 
ground  of  mere  irregnlariliea  not  involving  the  jurisdiction  of  the 
judge.     (Cal.)     Estate  of  McKeag,  80. 

6.  PABENT  AND  CHILD.— An  Adopted  Child  has  tbB  Bight  to 
Nominate  an  Administrator  of  the  Deceased  Adopting  Parent  where^ 
as  such,  she  is  sole  heir  of  his  estate.  (Cal.)  Estate  of  KeKea^ 
60i 


Bee  Witn< 

ADVEBSE  POSSESSION. 

See  Ifines  and  Ifinerak,  5,  6;  Municipal  CorporatioBS^  0; 

in  Common,  1*8. 

AOENC7. 
See  Principal  and  Agent. 


See  Death. 

ALQfONT. 

See  Divorce,  5-9. 

APPEAL  AND  EBBOE» 

1.  APPEAL  AND  EBBOB.-'-The  Executors  and  the  Devisees  and 
Legatees  of  the  Deceased  are  Parties  Aggrieved  bj  an  order  settiag 
apart  a  homestead  for  his  widow,  and,  aa  sneh,  aiay  appeal  there- 
from.* (Cal.)     Estate  of  Levy,  92. 

2.  ACTIONS — Settlement  of— Dismissal  of  AppeaL— If.  pending, 
an  appeal,  the  plaintiff  conveys  all  his  interest  in  the  subject  matter 
of  the  action  to  a  third  person,  who  in  turn  settles  the  eon  ten  tf  on 
with  the  defendant  under  an  agreement  between  them  that  such 
settlement  shall  not  be  affected  by  the  Judgment  on  appeal,  such 
transactions  constitute  a  settlement  of  the  entire  matter  in  litiga- 
tion, and  the  appeal  will  be  dismissed.  (Nev.)  Wedehind  v.  Bell, 
704.  ' 

3.  ACTIONS — Settleirent  of— Disiul<i8al  of  AppeaL — If,  after  an 
appeal  has  been  taken,  the  parties  thereto  settle  the  matter  in  liti- 
gation between  themselves,  the  appeal  will  be  dismissed,  although 
the    ease  has  been    arcnied   and  submitted    to  the  supreme    eonrt 
(Nev.)     Wedekind  v.  Bell,  704. 
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4»  APPBAIi  BOKDS— JuBtiflcatioii  of  Sureties.— An  objection  to 
MM  appeal  bond  tli&t  the  enreties  did  not  justify  as  to  ''property 
within  the  state"  is  one  going  to  the  sufficiency  of  the  sureties,  and 
must  be  first  raised  in  the  eourt  below  in  order  to  be  available  oa 
i^peal.    (Wash.)   Welser  ▼.  Holsman,  982. 

See  Injunction,  8. 

Nolo. 

Appeal  Bonds,  subrogation  in  favor  of  sureties  on,  S08. 

ikVntOFBIATIOK  OF  FUBZJO  FUHDSL 

See  Constitutional  Law,  10. 

ABSZGNMENT  FOS  OBEDITOB& 
in  (TenertriL 

1.  AX  ABSIomn  for  tho  Benefit  of  OMUton  Stands  hk  tho 
Shoes  of  His  Assignor  by  the  common  law,  and  holds  the  property 
subject  to  all  equities  and  rights  which  existed  against  him. 
(Minn.)     Swedish-American  Nat.  Bank  v.  First  Nat.  Bank,  54^, 

2.  AN  ASSIGNEE  for  the  Benefit  of  Creditors  Under  tho  Statates 
«f  Minnesota  Bepresents  tha  Creditors  and  not  the  assignor,  and  the 
rights  of  the  creditors  may  and  must  be  enforced  through  the  as- 
signee. (Minn,)  Swedish-American  Nat.  Bank  v.  Urst  Nat  Bank, 
649. 

C&nflM  of  Law9. 

8.  ASSIGNIIENT  FOB  THE  BENEFIT  OF  CBEDITOBS*  Extra- 
territorial Effect  of^ — ^The  authority  of  an  assignee  for  the  benefit 
of  creditors  extends  to  all  property  of  the  assignor  passing  by  the 
assignment,  whether  within  or  without  the  state.  (Minn.)  Swedish- 
American  Nat  Bank  v.  First  Nat.  Bank,  549. 

4.  OONFUOT  OF  LAWS— Assignment  for  Benefit  of  Creditors.^ — 
The  power  of  an  assignee  for  the  benefit  of  creditors  appointed  in 
Minnesota  is  governed,  as  to  the  property  passing  by  the  assign- 
ment and  situate  within  another  state,  not  by  the  laws  of  that 
state,  but  by  those  of  Minnesota.  The  power  of  the  assignee  must 
be  measured,  as  to  all  property  covered  by  the  assignment,  by  the 
laws  of  the  state  wherein  it  was  made  and  the  trust  is  to  be  ad- 
ministered. At  least,  this  must  be  the  rule  as  to  citizens  of  Minne^ 
sota  who  have  not  seized  the  property  in  another  state.  (Minn.) 
Swedish- American  Nat  Bank  v.  First  Nat  Bank,  549. 

6.  ASSIGNMENT  FOB  CBEDITOBS^-Conflict  of  Laws  Ss  to 
Fledges. — A  pledge  is  controlled  and  its  validity  determined  by  th» 
law  of  the  state  wherein  the  property  is  situate,  and  if  creditors  of 
an  assignor  for  the  benefit  of  creditors  could  have  contested  a  pledge 
in  the  state  where  the  property  is,  because  not  valid  by  its  laws,  the 
assignee  may  accomplish  the  same  end  in  the  state  where  the  assign- 
ment was  made.  (Minn.)  Swedish-American  Nat  Bank  v.  First 
Nat  Bank,  540. 

ATTOBNEY  AND  CUENT. 

ATTOBNET8*  FEES»  Allowance  of.  In  the  Supreme  Court. — 
tTnder  a  statute  allowing  attorneys'  fees  in  actions  against  railroad 
companies  for  the  killing  of  stock,  the  supreme  court  has  no  .luris- 
diction  to  allow  such  a  fee  to  the  attorney  of  the  defendant  in  error 
for  Us  services  in  that  court.    If  he  is  entitled  to  such  fee,  he  must 
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seek  it  by  applieation    to    the    trial    court.     (FUu)    Florid* 
Coast  By*  Co.  ▼•  Hazel,  114. 

ATTOBNET*8  FEES. 
8ea  Attorney  alkd  Client;   Divoree,  & 

Note. 

Baggage.    See  Carriers  of  Passengers. 

BANEBUPTOT. 

1.  BANKBTTPTC7. — ^A  Judgment  Against  the  PntatiTe  Fathff  of 
a  Bastard  for  sums  awarded  against  him  for  its  maintenanee  was 
subject  to  be  discharged  by  the  national  bankruptcy  act  as  it  ex- 
isted prior  to  1903*  Whether  a  different  rule  resulted  from  the 
amendment  of  that  year  is  not  determined.  (Minn.)  McKittriek 
▼.  Cahoon,  606. 

2.  BANBXUPTOT,  Beplevin  for  Prupeily  in  tba  Poasaasion  of 

the  Assignee. — ^An  action  of  replevin  cannot  be  maintained  in  a  state 
court  against  an  assignee  in  bankruptcy  who  has  taken  and  hold* 
possession  of  property  as  such  assignee  and  claims  it  to  be  a  part  of 
the  estate  of  the  bankrupt.     (Me.)     Crosby  ▼.  Spear,  424. 

3.  BANKBX7PTCY. — ^An  Assignee  in  Bankruptcy  may  Befose  te 
Take  Possession  or  Beceive  the  Title  to  onerous  property  or  suck  as 
will  be  a  burden  instead  of  a  profit.  (Me.)  Fleming  y.  Courte- 
nay,  414. 

4.  BAinCBUPTCnr,  Election  of  Assignee  to  Take  or  not  TUn 
Title  to  Property. — ^An  assignee  in  baukruptcy  is  required  to  eloet 
within  a  reasonable  time  whether  he  will  take  title  to  onerous  prop- 
erty, and  if  within  such  time  he  does  not  elect  to  take  the  property, 
be  is  deemed  to  elect  to  .reject  it.  (Me.)  Fleming  ▼.  Courtenay^ 
414.  • 

5.  BANKBTTPT07,  Property,  When  Bemalns  in  Bankrupt  for 
Failure  of  Assignee  to  Elect  to  Take  Title. — ^Whenever  an  assignee 
elects  to  reject  or  when  it  must  be  presumed  that  such  has  been  hit 
election,  an  asset,  whatever  it  is,  remains  in  the  bankrupt.  (Me.) 
Fleming  v.  Courtenay,  414. 

6.  BANKBXTPTOY,  Assignee,  When  Presumed  to  have  Elected 
not  to  Take  Title  to  an  Unliquidated  Claim. — If  an  assignee  having 
iDformation  of  the  existence  of  an  unliquidated  claim  in  favor  of  a 
bankrupt  for  more  than  twenty-two  years  neglects  to  assert  title 
thereto,  it  will  be  presumed  that  he  has  elected  not  to  accept  this 
asset  of  the  estate,  believing  it  to  bo  burdensome  and  unprofitable, 
and  if  he  files  and  settles  his  account  declaring  th»t  he  has  no  assets 
of  any  kind  in  his  possession,  the  election  is  final  and  irrevocable. 
(Me.)     Fleming  v.   Courtenay,  414. 

7.  BANKEUFTCY,  Election  of  Assiflmee  not  to  Take  Title,  Effect 
of  a  Subsequent  Sale  Under 'Order  of  Court. — A  sale  of  a  claim  in  favor 
of  a  bankrupt  made  after  his  estate  had  been  in  bankruptcy  morj 
than  twenty-two  years,  and  after  the  assignee  is  presumed  to  have 
elected  not  to  accept  it  as  an  asset,  and  the  order  of  court  authorizlBg 
the  sale,  do  not  prevent  the  heirs  of  the  bankrupt  from  insisting  that 
such  sale  is  therefore  unavailing  and  passes  no  title  to  the  purehi 
(Me.)    Fleming  v.  Courtenay,  414. 

BASTABD& 

Bee  Bankruptcy. 


BENEFIT  SOCIETY. 

1.  BENEFIT  SOCIETT. — ^A  Member  of  a  Beneficial  ABSodattoa 
is  a  part  and  parcel  of  the  corporation^  and  is  chargeable  witli 
knowledge  of  its  laws,  rulcB,  regulations,  and  manner  of  doing  biisi« 
Bess.     (Ind.  App.)     (iiand  Lodge  A.  O.  XT.  W.  v.  Marshall,  2i3. 

2.  BENEFIT  SOCIETT— -Notice  of  Assessment,  Sufficiency  of. — 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  call  on  the  subordinate  lodges  for  the  beneficiary  funds  in  their 
treasuries  when  needed,  and  declares  that  such  call  shall  constitute 
an  assessment)  and  shall  contain  a  list  of  all  deaths  occurring  since 
the  last  eall  was  madOi  a  notiee  showing  the  deaths  which  had 
been  reported  to  the  recorder  up  to  the  time  of  the  issuance  of  the 
notice  is  aufficient.  (ind.  App.)  Grand  Lodge  A.  0.  U.  W.  ▼• 
Marshall,  273. 

3.  BENEFIT  SOCIETY— Monthly  Assessments. — If  the  constitu- 
tion of  a  benefit  society  fixes  the  rate  of  assessments,  and  requires 
that  they  be  paid  monthly,  provided  that  twelve  assessments  are 
required  to  meet  death  losses,  and  directs  such  payments  to  be 
made  on  or  before  a  certain  day  of  the  month  in  which  the  assess- 
ments are  made,  a  member  may  be  required  to  pay  monthly  assess- 
ments.    (Ind.  App.)     Grand  Lodge  A.  0.  U.  W.  v.  Marshall,  279. 

4.  BENEFIT  SOCIETT — ^Notice  of  Assessment,  Sufficiency  of. — 
If  the  constitution  of  a  benefit  society  requires  the  grand  recorder 
to  issue  a  call  on  the  subordinate  lodges  for  their  beneficiary  funds 
when  needed,  and  to  give  notice  of  assessments,  with  the  approval 
of  the  finance  committee,  and  declares  that  the  call  shall  constitute 
an  assessment,  and  directs  that  the  notice  shall  be  published,  and  a 
copy  of  the  paper  sent  to  each  member  and  lodge,  the  notice  of 
assessment  and  the  eall  on  the  beneficiary  funds  are  properly  ap- 
proved when  signed  and  approved  as  one  instrument.  (Ind.  App.) 
Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  273. 

6.  BENEFIT  SOCIETT— Forfeltnres.— It  is  the  Duty  of  a  Court 
to  declare  a  forfeiture  upon  facts  which  admit  of  no  other  conclusion. 
(Ind.  App.)       Grand  Lodge  A.  O.  U.  W.  v.  Marshall,  273. 

6.  BENEFIT  SOCIETT— Suspension  of  Member. — It  requires  no 
affirmative  action  on  the  part  of  a  beneficial  association  to  suspend 
a  member  for  the  nonpayment  of  assessments.  (Ind.  App.)  Grand 
Lodge  A.  O.  U.  W.  v.  Marshall,  273. 

7.  BENEFIT  SOCIETIES — Payment  of  Dnes  by  Hnsband  on 
Wife's  Certificate. — In  the  absence  of  contract,  payment  of  dues  by 
a  husband  on  a  certificate  of  membership  in  a  benefit  society  issued 
to  his  wife  is  gratuitous,  and  creates  no  equities  in  his  favor,  (Va.) 
Lef  twich  v.  Wells,  866. 

8.  BENEFIT  SOCIETIES — ^Designation  of  Beneficiary- Delivery 
of  Oertiflcate. — ^If  a  member  of  a  benefit  society  has  appointed  a 
beneficiary  in  any  of  the  modes  pointed  out  in  the  contract  of  in- 
sumnee,  it  is  not  necessary  that  the  certificate  of  membership  should 
be  delivered  to  the  beneficiary  so  named,  as  the  claim  of  such  ben* 
eficiary  is  not  based  on  a  contract,  but  upon  tJia  appointment  and 
direction  for  the  payment  of  the  fund.  (Va.)  Lef  twich  v.  Wells, 
865. 

9.  BENEFIT  SOCIETIES— Designation  of  Beneficiary — Assigii- 
mmit— Delivery  of  Certlflcat8^-*If  a  member  of  a  benefit  society  baa 
power  to  designate  or  change  his  beneficiary  under  his  certificate  by 
an  assignment  thereof,  such  designation  or  change  when  made  is 
not,  in  faet,  an  assignment  of  the  certificate,  but  is  the  mere  ezer* 
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dse  of  a  power  of  appointment,  and  it  Is  not  neeessarf  that  either 
the  eertifieate  or  the  aeaignment  thereof  ehould  be  delivered  to  the 
beneflci&ry.  On  the  contrarv,  the  retention  of  the  eertifie&te  by  the 
member  ia  a  neoeoearj  ineident  of  the  power  to  change  the  benefi- 
ciary.    (Va.)     Leftwich  y.  Welle,  865. 

BICfVOLES. 

Bee  Mnnieipal  Corporations,  li7« 

BILLS  Ain>  NOTES. 

1.  KEOOTIABLE  INSTBUMEKTS— Indorsement-Effect  «f  7MI- 
nre  to  Protest. — ^Notes  discounted  bj  a  bank  in  another  state  are 
not  placed  on  the  footing  of  bills  of  exchange,  and  an  indoraer  is 
not  released  by  failure  to  protest  them.  (Ky.)  Lonisvilla  n^wVj^g 
Co.  ▼.  Asher,  283. 

2.  NEGOTIABUS  INSTBUMENT8 — ^Faflnre  of  BensBd  and  Ve- 
klce. — ^If  a  bank  fails  to  demand  payment  or  to  protest  for  nonpay- 
ment, a  note  sent  it  for  collection  on  which  it  is  liable  as  an  ^ 
dorser,  it  becomes  liable  to  the  holder  for  the  amount  of  the  note^ 
(Ky.)    Lonisrille  Banking  Co.  ▼.  Asher,  288. 

See  Corporations,  8-5. 

BX7BDEN  OF  FBOOF. 
See  Evidence,  t^ 

BT7BIAL. 
Se^  Dead  Bodies. 


See  Street  Bailwayn 

1.  BAILWATS,  Bight  of  to  Bim  Special  Trains  for  the  Aeoonmi»> 
dation  of  Those  Persons  Only  Who  Purchase  Sleeping-ear  Berthsi— 
A  railway  has  the  right  to  run  a  special  limited  train  for  thoee 
only  who  have  secured  sleeping-car  accommodations,  and  to  make  it  a 
condition  as  to  the  purchase  of  a  ticket  that  the  passenger  shall  pro> 
cure  a  sleeping  berth  before  he  ca^  have  the  benefit  of  the  speeial 
train,  and  to  exclude  him  from  the  train  when  such  berth  cannot 
be   procured   thereon.     (Cal.)     Ames  v.   Southern   Pac   Co.,  98. 

2.  A  BAILWAY  TICKET  is  not  a  Oontract  Expressing  all  the 
Conditions  and  Limitations  usually  contained  In  a  written  agree- 
ment. Hence,  parol  evidence  is  admissible  to  prove  the  terms  of 
the  contract  or  the  representations  made  by  the  agent  at  the  time 
the  ticket  was  purchased,  if  not  in  conflict  with  its  express  terma 
(CaL)    Ames  v.  Southern  Pac  Co.»  98. 

a    BAILWAYS^Ticket,  Parol  Evidence  to    Vary    Effect    of.— 

Notwithstanding  a  ticket  purports  on  its  face  to  be  for  a  particular 
train,  parol  evidence  is  admissible  to  prove  that  before  it  was  pur- 
chased the  purchaser  had  been  told  by  the  ticket  agent  that  he 
eould  not  ride  on  the  train  specified  unless  he  could  and  did  procure 
a  sleeping-car   berth.     (CaL)     Ames   v.  Southern  Pac   Co.»  98i 


Indbz.  1041 

Baggage. 

4  OABBZESR  OF  PASSENGEBS— Baggage,  Dnt^  of  to  Trans* 
port. — ^The  existence  of  the  relation  of  paasenger  and  earner  entitles 
tte  passenger  to  have  liis  personal  baggage  transported  at  the  same 
time  without  additional  charge.  (Me.)  Wood  ▼•  Maine  Cent.  B» 
B.  Co.,  33a. 

5.  OABBIEBS  OF  PAflSENOEBS-^Besponsibility  of  for  Baggage. 
▲  carrier,  with  respect  to  baggage  accompanying  a  passenger,  incurs 
the  responsibility  of  a  common  carrier  of  merchandise,  and  is  liable 
as  an  insurer  of  the  baggage,  except  in  the  case  of  vis  major  or  the 
public  enemy.     (Me.)     Wood  v.  Maine  Cent.  B.  B.  Co.,  33d. 

e.    OARBTEBB   OF  PASSENGEBS—LtoblUty  of  for    Baggage.^ 

If  a  passenger  does  not  accompany  his  baggage  in  its  transportation, 
tiie  carriw  does  not  incur  the  Liability  of  an  insurer  of  the  baggage, 
unless  the  passenger's  failure  to  accompany  it  is  due  to  the  carrier's 
fault.     (Me.)     Wood  ▼.  Maine  Cent.  R.  B.  Co.,  339. 

7.  0ABETHB8  OF  PASSENQEBS —Baggage,  When  Liable  for 
Only  as  a  Oratnitoiis  Bailee. — If  a  carrier  receives  baggage,  under- 
standing that  it  will  go  forward  as  the  baggage  of  a  passenger,  but 
ho  does  not  intend  to,  and  in  fact  does  not,  accomDuiy  it,  the  car* 
rier  is  liable  only  as  a  gratuitous  bailee.  (Me.)  wood  ▼.  Mains 
Cent.  B.  B.  Co.,  339. 

8.  0ABBXBB8  OF  PAfiSENaEBS,  When  not  Answerable  for  Bag- 
gags  In  Their  Possession  as  Grataltons  Bailees. — ^If  a  carrier  of  pas- 
sengers has  baggage  in  its  possession  as  a  gratuitous  baileci  which 
it  deposits  in  an  ordinarily  well  constructed  baggage-room  with  doors 
and  windows  closed  in  the  ordinary  manner,  it  is  not  liable  for  the 
loss  of  the  bsffgage  through  the  felonious  entrance  of  a  thief  ef- 
fected by  breaking  a  pane  of  glass  in  one  of  its  windows.  (Me.) 
Wood  V.  Mains  Cent  B.  B.  Co.,  339. 

Note. 

CMBTlen  of  Passengers,  baggage,  accountability  for  is  not  that  of 
insurers,  346. 

l>&gg^MSey  action  of  trespass  or  trover  for  wrongful  acts  of  car* 
riers  concerning,  388. 

baggage,  actions  for,  by  whom  may  be  maintained,  388. 

baggage,  acts  of  Ood  which  will  relieve  from  liability  for,  346. 

^^gg^^y  <^ts  of  public  enemy  which  will  relieve  from  liabil- 
ity for,  347. 

l^<^8>^y  articles  need  not  be  used  on  the  journey,  347. 
baggage,   articles   which   are   included   within,   347. 
baggage,  authority  of  baggage-master  over,  380. 
iMtggage,  bedding  and  hourfehold  goods,  whether  may  be,  350. 
baggage,  books,  written  and  printed,  when  may  be  parts  of,  351, 
308. 

l>ftgg&gtt>  burden  of  proof  respecting  cause  of  injury  to,  347. 

baggage,  burden  of  proof  respecting  delivery  of  by  carriers,  379. 

^agp^ge,  burden  of  proof  in  actions  for  loss  of  or  injury  to,  390. 

baggage,  carrier's  power  to  restrict  his  liability  for,  364. 

l>aggage,  carrier's  power  to  restrict  his  liability  for,  by  con- 
tract, 365. 

baggage,  carrier's  power  to  restrict  his  liability  for,  by  no- 
tices,  864,   365. 

baggage,  carriers  need  not  send  except  on  train  on  which  the 
passenger  travels,  384. 

baggage,  checks  as  evidence  of  the  receipt  of,  890. 
Am.  81.  B«p^  YoL  99-66 
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ment  for  tbe  benefit  of  all  of  the  ereditors,  is  entitled  to  the  aHinr- 
ance  of  an  attorney's  fee  out  of  the  property.  (Ky.)  Davia  t,  F^tt- 
man  Co^  280. 

Homesteads, 


8.  HOICESTBASS— Blgbt    to    Dispose    of    „ 

Creditonk — The  owner  of  a  homestead  may  make  such  dispositioB 
of  his  exempt  propjerty  by  deed,  mortgage  or  other  transfer,  wm 
to  him  may  seem  right,  and  his  creditors  eannot  be  heard  to  eaa> 
plain  or  interfere  therewith.     (Ky.)     Davis  v.  Feltman  Co.,  289. 

9.  _  HOMESTEADS,  Frandnlent  GtonTeyanee  of  .—A  HoMslMd  Bz- 
empUon  Is  not  Iiost  by  a  eonveyanee  to  a  third  person  which  ia  set 
aside  at  the  instance  of  creditors.     (Ky.)     Davis  t.  Feltman  Co.,  289. 

10.  HOMESTEAD— Fraudulent  OonToyances.— As  to  a  homestead 
there  can  be  no  conveyance  which  is  fraudulent  as  to  the  grantor's 
creditors,  for  they  have  no  legal  claims  upon  it  (Minn.)  Keith  ▼. 
Albrecht,  006.  t-  / 

Note. 

FnndvlADt  OoiiT«yaiiesi^  tsbrogation  in  favor  of  grantees  in,  SOL 

FREEDOM  OF  SFEEO& 
See  Libel  and  Slander. 

GAMBUNO. 
See  Nuisance;  Partnership^ 


InCfeneral. 

1.  GIFTS. — ^To  Oonsmnmate  Gifts  Inter  l^os,  there  must  be  an 
absolute  delivery  of  the  subject  matter  thereof  by  tiie  donois,  with 

an  iDtention  to  part  with  their  interest  in  and  dominion  over  the 
property  sought  to  be  transferred.     (Wis.)     Opita  v.  Karel,  lOOi. 

2.  GIFTS — ^Delivery.— The  essential  requirement  in  cases  of  gifts 
is  that  such  a  delivery  shall  be  made  as  the  natui^  of  the  snbjees 
soui^ht  to  be  bestowed  reasonably  admits  of.     (Wis.)     Opita  v.  Karel, 

1U04. 

3.  GIFTS. — Delivery  of  an  Instrument  making  an  appropriation 
of  a  fund  is  a  symbolical  delivery  of  the  fund,  and  the  |^  becomes 
thereby  executed  and  completed,  vesting  title  in  the  person  to  whsas 
mich  delivery  is  made.     (Wis.)     Opita  v.  Karel,  1004. 

,  4.  GIFTS. — ^There  are  Two  Ess?ntials  to  a  Valid  Gift— the  intent 
on  the  part  of  the  donor  to  bestow  on  the  donee  the  thing  given,  and 
a  delivery  accompauied  by  an  acceptance  of  the  gift  on  the  part  of 
tlie  donee,  express  or  implied.     (Or.)     Waite  v.  Grubbe,  764. 

•>•  uix'X  of  Hidden  or  Buried  Money,  When  Complete. — If  one 
who  has  hidden  his  money  by  burying  it  in  different  places,  being 
seriously  ill  and  in  the  belief  that  his  illness  will  terminate  fataDy, 
goes  with  his  daughter  to  the  immediate  vicinity  of  the  biding  plaee% 
and  points  them  out,  and  there  tells  her  that  he  gives  her  all  such 
money,  but  advises  her  to  leave  it  where  it  is  unless  he  should  seD 
the  place,  stipulating  that  if  he  should  get  well  and  want  some  of 
the  mouey,  she  would  let  him  have  it,  the  gift  from  him  to  her  it 
complete  and  is  not  rendered  inoperative  by  this  stipidation. 
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>*▼  heT  leavingr  the  money  in  its  hiding  plaees  until  long  after  hli 
dtatb.    (Or.)     Waite  ▼.  Grnbbe,  764. 

6.  oms,  DeUvery  Necessary  to. — ^A  delirery  to  support  a  gift 
need  not  be  manual  or  by  actual  tradition  from  hand  to  band.  It 
may  be  constructive  or  symbolicali  but  must  be,  as  a  general  rule, 
ns  complete  and  perfect  as  the  nature  of  the  property  and  the  at- 
tendant eirenmstances  and  eonditions  will  permit.  (Or.)  Waite  v. 
Qnibbe,  764. 

7.  Qlk'i,  Belirery  of  Hidden  Money,  When  Saffldent.-— If  a 
father,  barely  able  to  walk,  goes  with  his  daughter  to  his  garden 
where  he  has  hiden  money  in  different  plaees,  and  points  them  ont  and 
devcribes  them  to  her,  and  tells  her  that  he  gives  her  such  money,  but 
advises  her  to  leave  it  remain  hidden  where  it  is,  unless  he  sells  the 
place,  and  stipolates  that  she  will  give  him  some  of  the  money  if  he 
gets  well,  and  needs  it,  the  delivery  is  as  complete  as  the  circum- 
stances permit,  and  is  sufficient  to  support  the  gift,  though  she  does 
not  remove  any  of  the  money  nntil  after  his  death.  (Or.)  Waite  v. 
Grubbe,  764. 

8.  GIFT,  Evidence  of  as  Between  Parent  and  Oliild. — A  delivery 
by  a  father  to  his  child  in  pursnanee  of  an  intended  gift  may  be 
established  by  less  positive  and  nneqnivocal  proof  than  is  required 
^here  the  fact  is  at  issae  between  strangers.  (Or.)  Waite  ▼• 
Grubbe,  764. 

Causa  Mortis. 

9w  GIFTS  CAUSA  MOBTIS— Essentials.— Attributes  of  a  gift 
eausa  mortis  are  that  it  must  be  of  personal  property  and  made  in 
the  last  illness  of  the  donor  while  the  apprehension  of  death  is  im- 
minent, and  subject  to  the  implied  condition  that  if  he  recovers,  or 
if  the  donee  die  first,  the  gift  shall  be  void  and  possession  of  the 
property  must  be  delivered  at  the  time  of  the  gift  to  the  donee,  or 
to  some  one  for  him,  and  the  gift  must  be  accepted  by  the  donee. 
(Va.)     Johnson  v.  Colley,  884. 

10.  GIFTS  CAUSA  MORTIS— Revocation  or  Defeat.— The  title 
to  every  gift  causa  mortis  must  vest  in  the  donee  at  the  time  of  the 
gift,  but  the  donor  may  revoke  the  gift  during  his  life,  or  it  may 
be  defeated  by  operation  of  law  if  the  donor  recovers  from  the  illness 
which  induced  the  gift  or  survives  the  donee.  If  it  is  not  revoked, 
or  defeated  by  operation  of  law,  it  becomes  absolute  at  the  donor '• 
death,  but  not  until  then.     (Va.)     Johnson  v.  Colley,  884. 

11.  GIFTS  CAUSA  MORTIS — Condition^ — A  gift  cansa  mortis, 
otherwise  valid,  is  not  vitiated  because  accompanied  by  the  words, 
"If  I  die,  or  anything  happens  to  me."  (Va.)  Johnson  v.  Colley, 
M4. 

12.  GIFTS  CAUSA  MORTIS — ^Delivery  to  Third  Person. — ^If  one, 
in  view  of  impending  dissolution,  clearly  and  intelligently  manifests 
an  intention  to  make  a  present  gift  of  personal  property  to  another, 
and,  in  consummation  of  his  intention  makes  such  delivery  to  a 
third  person  for  the  use  of  the  intended  donee  as  he  is  then  capable 
of  making,  considering  the  character  and  situation  of  the  property » 
the  person  to  whom  delivery  is  thus  made  will  be  presumed,  in  the 
absence  of  countervailing  circumstances,  to  take  the  property  as  the 
trustee  of  the  intended  donee,  and  not  as  agent  of  the  donor.  (Va.) 
Johnson  v.  Colley,  884. 

See  Insurance,  21-23. 
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Note. 

GiftB  Canna  MortiB,  acceptance  of  by  the  donee  win  be  pieeametfi 

after-acquired   possession,   when  will  not  snpporti   809. 
bonds  are  snbjeet  to,  910. 
burden   of   proof   respecting,   916. 

bj  deliverj  of  pass-books,  effect  of  the  rales  of  the  bank  upon. 

903,  904. 
by  delirery  of  pass-books,  in  commercial  banks,  908. 
by  delivery  of  pass-books  in  savings  banks,  902,  903. 
by  deposit  of  monejrs  in  the  donee's  name,  904. 
by  depositing  moneys  in  the  joint  names  of  the  donee  and  the 

donor,    904,    905. 
cannot  be  effected  by  negotiable  instruments  executed  by  the 

donor,   909,   910. 
eertifieates  of  deposit  are  subject  to,  912. 
certificates  of  stock  are  subject  to,  911. 
check  of  donor,  eannot  be  accomplished  by,  911« 
eonditionb  which  may  be  annexed  to,  913. 
conflict  of  laws  concerning,  which   controls,  914. 
creditors,   rights  of  cannot   be   impaired  by,  915. 
death,  expectation  of  as  the  result  of  a  chronic  diseaae  or  at  a 

distant  time,  whether  sufficient  to  support,  906. 
death  must  result  from  the  illness  or  disorder  cuntempbted  or 

existing  when  the  gift  was  made,  907. 
debts  owing  from  the  donee  to  the  donor  are  subject  to,  912. 
definitions  of    891. 

delivery  by  aeed  or  other  writing,  897. 
delivery,  by  whom  may  be  made,  900,  90L 
delivery,  constructive  by  delivering  key  to  a  receptacle,  898^ 
delivery,  constructive,   sufficiency   of,   897. 
delivery,  constructive,  when  sufficient,  896. 
delivery,  illustrations  of  sufficient,  898. 
delivery,  is  essential  to,  895,  896. 
delivery,  partial    will    not    support,    901. 
delivery,  to  whom  must  be  made,  900,  901. 
delivery,  what  necessary  to  support,  895,  897. 
difference  between  and  gifts  inter  vivos,  894. 
differences  between   and   legacies,  894. 
essentials  of,  891. 

evidence,  declarations  and   letters  of  the  donor,  916,  917. 
evidence,  declarations  of  the  donee,  when  admissible,  918. 
evidence  sufficient  to  establish,  915. 
form  of  words  necessary  to  accomplish,  891. 
illness  of  the  donor  may  be  considered  as  a  drenmstanee  ts^ 

determine  whether  the  gift  was  inter  vivos  or  causa  mortisi 

917. 
illness  sufficient  to  establish,  906,  907. 
insurance  policies  are  subject  to,  911. 
must  be  made  on  expectation  of  death,  905. 
nature  of  and  whether  amount  to  gifts  or  testamentary  dispo> 

sitions,  893. 
negotiable  instruments  are  subject  to,  908,  909. 
negotiable  instruments,  indorsement  of  is  not  neeesmy  to,  910. 
negotiable  instruments  executed  by  the  donor,  909. 
possession  of  the  donee  must  be  continuous,  895. 
possession  taken  before  the  gift,  whether  will  support,  899,  900. 
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Gifts  Causa  Mortis,  property  whirh  is  subject  to,  908. 
real   property   is  not   subject   to,   908. 
reeoTor^    of    the    donor    defeats,    907. 
revocation   of,   913. 

revocation  of  by  recovery  from  illness,  904. 
revocation   of   by  subsequent   birth   of   a  child,  914. 
revocation   of  by   subsequent   change   of   ownership,   91i, 
suicide,    gift    in    contemplation    of,    907. 
what  expectation  of  death  is  sufficient  to  support,  906. 
wills,   subsequent,    revocation    by,    918. 
witnedsea  required  to  prove,  9l(>« 

OUAKANTT. 

1.  aUABAKTT — Ctontiiraing — Limit  of  Iiide1itedne«i--8alei  on 
Oredit. — A  contract  of  guaranty  executed  by  directors  and  stock- 
holders in  a  corporation  reciting  that  they  desire  the  obligee  to  con- 
tinue to  sell  goods  to  their  corporation,  and  guarantee  '' payment 
upon  demand  of  all  moneys,  debts,  obligations,  and  demands,  of 
whatever  nature  and  character,  now  due,  or  which  may  thereafter 
become  due,"  from  such  corporation  to  the  obligee,  is  not  limited 
to  the  indebtedness  then  existing,  but  covers  that  and  all  sales 
thereafter  made  to  the  corporation  bv  the  obligee,  on  credit  in  the 
due  course  of  business.     (111.)     Mamerow  v.  National  Lead  Co.,  196. 

2.  OUABANTT — Oontiniiing^Mast  be  Reasonable  as  to  Time 
and  Amonnt. — ^If  a  contract  of  guaranty  is  continuing  or  unlimited,  as 
to  period  of  time  or  amount,  such  time  and  amount  must  be  rea- 
sonable under  the  circumstances  of  the  particular  case.  (111.) 
Mamerow  v.  National  Lead  Co.,  196. 

8.  OUABAKTY — Oontlnulng — Revocation* — A  contract  of  guar- 
anty entered  into  *to  induce  the  obligee  to  continue  to  sell  goods 
to  the  obligor  and  guaranteeing  payment  of  all  debts  now  due,  or 
which  may  thereafter  become  due  from  the  latter  to  the  former, 
may  be  revoked  or  withdrawn  at  any  time  upon  notice  to  the  ob- 
ligee, and  the  obligor's  liability  will  then  cover  only  such  indebted- 
ness on  sales  as  are  made  previous  to  such  notice.  (111.)  Mamerow 
T.  National  Lead  Co.,  1»6. 

4.  aUABAKTT— Default  of  Principal— Notice.— If  a  contract  of 
guaranty  is  a  collateral  continuing  one,  the  guarantor  is  entitled 
to  reasonable  notice  of  the  default  of  the  principal  debtor,  but 
failure  of  the  obligee  to  give  such  notice  can  be  availed  of  only  to 
the  extent  of  actual  loss  or  damage  suffered  by  the  guarantor 
therefrom.     (III.)     Mamerow  v.  National  Lead  Co.,  196. 

5.  aUABANTT— Befaolt  of  Principal— Burden  of  Proof. — If  a 
guarantor  seeks  to  relieve  himself  from  liability  upon  the  ground 
that  notice  of  the  default  of  the  principal  debtor  was  not  given 
him  in  a  reasonable  time,  the  burden  of  proof  rests  upon  him  to 
show  failure  to  give  notice  and  consequent  injury  by  the  loss  of  the 
whole  or  a  part  of  the  debt  for  which  he  stood  as  surety.  Such 
failure  to  give  notice  resulting  in  damage  is  matter  of  defense. 
(111.)     Mamerow  v.  National  Lead  Co.,  196. 

6.  OUABANTT. — ^Notice  of  Default  of  Principal  Debtor  need  not 
be  given  by  the  obligee  in  a  contract  of  guaranty  to  the  obligor 
when  the  latter  has  notice  from  an  independent  source,  or  where 
it  is  his  duty  under  the  law  to  take  notice.  (IlL)  Mamerow  v.  Na- 
tional Lead  Co.,  196. 

7.  OTTABANTY— Directors  of  CoriK>ratlon  as  Ooarantors  When 
Chargeable  with  Notice. — Directors  of  a  corporation  as  guarantors 
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of  all  indebtedness  which  thereafter  might  become  dne  from  their 
corporation  to  the  obligee  in  the  contract  of  gnarantj  are  charge- 
able with  notice  of  the  financial  condition  of  their  corporatioa,  th» 
extent  of  the  indebtedness  under  their  contract,  and  of  the  dafaoli 
of  the  corporation.     (Ill-)     Mamerow  ▼•  National  Lead  Co^  Idd. 

aUABDIAN  AND  WABD. 

GUABDIAK  ADD  WASD— Guardians'  Sales  mnst  be  ZJinited 
to  the  Title  or  Interest  of  Their  Wards* — Hence,  if  land  devised  to  a 
minor,  her  heirs,  or  assigns,  proYided  she  reaches  th&  age  of  twentj- 
one  years  or  leaves  issue,  is  sold  bj  her  guardian  under  the  lieense- 
of  the  probate  court,  the  title  of  the  purchaser  is  destroyed  by  her 
death  without  issue  before  reaching  the  age  specified.  (Me.)  Bnr- 
rougha  ▼.  Catter,  392. 

See  Principal  and  Surety. 
Note. 

Guardians'  Bonds^  subrogation  in  favor  of  sureties  on,  50& 

HABEABCOBPU& 

1.  HABEAS  CGBFIXS* — ^An  Error  In  the  Judgment  Under  WUdi 
a  Prisoner  is  Held  does  not  entitle  him  to  be  discharged  on  habea* 
corpus,  unless  it  is  such  as  makes  the  judgment  void.  If  it  is 
merely  erroneous,  as  where  a  court  having  jurisdiction  has  c^iven  a 
wrong  judgment,  the  party  aggrieved  can  obtain  relief  only  by  writ 
of  error  or  other  process  of  review.     (Fla.)     Bronk  ▼•  State,  119. 

2.  HABEAS  OGBPUS — ^Inquiry  Into  the  Merits  Upon. — ^A  party 
in  custody  under  a  writ  of  ne  exeat  to  secure  alimony  is  not  en- 
titled  to  be  discharged  on  habeas  corpus  on  the  ground  that  the 
proofs  taken  show  that  the  complainant  is  not  entitled  to  alimony. 
This  is  a  prdper  matter  for  decision  in  the  original  suit,  and  cannot 
be  inquired  into  on  habeas  corpus.     (Fla.)     Bronk  v.  State,  119. 

8.  HABEAS  COBPUS — Ck>llateral  Inquiry. — ^If  a  prisoner  is  i» 
custody  under  a  writ  of  ne  exeat  issued  in  a  suit  m  which  it  is 
alleged  that  he  is  a  resident  of  the  state,  this  allegation  presents  one 
of  the  issues  to  be  determined  in  the  action,  and  he  cannot  obtain  his 
release  on  habeas  corpus  on  the  ground  that  such  allegation  is  not 
true.  The  adjudication  involved  in  the  issuing  of  the  writ  and  the 
refusal  to  diR(*harge  it,  though  only  in  limine  and  snbjeet,  npoB 
further  investigation  in  the  same  proceeding,  to  be  dilferently  ad- 
judged, cannot  be  inquired  into  or  reviewed  on  habeas  cerpes. 
(Fla.)     Bronk  v.  State,  119. 

4.  HABEAS  COEPTJS. — ^Belease  from  Custody  Uhdsr  a  Writ  cf 
Ne  Exeat  cann^ot  be  obtained  on  habeas  corpus  on  the  ground  that 
the  writ  could  not  issue  in  the  ease  or  under  the  circumstances  under 
which  it  was  issued,  because  this  contention  is  in  the  nature  of  a 
collateral  attack  upon  the  order  of  a  court  of  general  jurisdictiea. 
(Fla.)     Bronk  v.  State,  119. 

5.  HABEAS  COBPUS. — ^Under  an  Allegation  that  the  Court 
Acted  Without  Jurisdiction  in  Issuing  Process  under  which  the 
prisoner  is  held,  courts,  on  habeas  corpus,  will  go  far  enough  to  see 
whether  in  reality  this  be  true,  and  also  whether  or  not  the  acticA 
of  the  court  is  illegal  to  the  extent  of  rendering  its  decision  entirely 
void,  and  not  merely  irregular.     (Fla.)     Bronk  t.  State^  119. 

HOMESTEAD. 

1.  A  HOMTTSTEAD  may  be  Claimed  in  Land  of  Which  the  Partr 
la  in  Possession  Under  a  Contract  of  Purdiase  or  any  other  equitsU* 
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«ttlo  as  wan  M  if  he  held  the  legal  title.    (Minn.)    Keith  ▼.  Albrecht, 

2.  H0ME8TEAB,  Setting  Aside  Flats  a8.~The  fact  that  the 
premises  claimed  as  a  homestead  consist  of  a  lot  and  a  building  there- 
on divided  into  three  flats,  each  intended  to  be  used,  and  used,  by  a 

-separate  family,  does  prevent  the  whole  from  being  selected  or  set 
apart  as  a  homestead,  where  the  owner  himself  occupied  one  of  such 
^ats  as  a  home.     (Cal.)     Estate  of  Iievy,  92. 

3.  HOMESTEAD.— ^rising  a  Building  Partly,  or  Even  Chiefly,  for 
BnsinesB  Pnxposes  or  Bentlng  Part  of  It  is  not  inconsistent  with 
the  right  of  homestead,  provided  it  is  the  bona  fide  residence  of  tha 
family  of  the  owner.     (GaL)     Estate  of  Levy,  92. 

4.  HOMESTEAD.  What  may  be  Selected  as.-— Property  suitable 
for  residence  purposes  at  the  time  of  its  selection  by  the  court  and 
of  such  a  character  that  it  could  have  been  selected  during  the 
life  of  the  husband,  may  be  selected  and  set  apart  by  the  court 
after  his  death  as  a  homestead  for  his  widow.  (Cal.)  Estate  of 
Levy,  92w 

5.  HOMESTEAD,  Probate,  Value  of. — ^There  is  no  Limitation  of 
Value  in  the  case  of  a  probate  homestead.  The  court  may  set  aside 
such  property  regardless  of  value  as,  in  view  of  the  value  and 
condition  of  the  estate  may  seem  just  and  proper.  Where  the  only 
•premises  suitable  for  a  homestead  are  indivisible  and  no  homestead 
can  be  given  to  the  family  unless  the  whole  of  such  premises  is 
^iven,  the  fact  that  they  are  valued  at  seven  thousand  five  hundred 
dollars  and  constitute  nearly  one-half  of  the  estate  does  not  impair 
the  homestead  right  in  the  absence  of  a  statutory  limitation  as  tu 
its  value.     (Cal.)     Estate  of  Lf  vy,  92.  I 

6.  HOMESTEAD — ^Vendor's  Lien. — If  the  whole  of  a  tract  is 
subject  to  a  vendor's  lien,  and  part  of  it  is  a  homestead,  the  owner 
'has  a  right  to  have  the  part  which  is  not  a  homestead  first  applied  to 
the  satisfaction  of  such  lien,  and  a  voluntary  conveyance  of  the 
whole  tract  to  his  wife  is  not  a  fraud  as  against  his  creditors,  if  the 
part  not  exempt  as  a  homestead  is  not  of  sufficient  value  to  satisfy 
such  lien.     (Minn.)     Keith  v.  Albrecbt,  566. 

7.  HOMESTEAD. — A  Mortgage  of  a  Homestead  Which  is  Ad- 
lodged  to  be  an  Aet  of  Bankruptcy  is  nevertheless  enforceable  against 
creditors.     (Ky.)     Davis  v.  Felt  man  Co.,  289. 

8.  HOMESTEADS — ^LOBS  of  Family. — ^If  a  person  has  acquired  the 
right  to  a  homestead  exemption  by  the  occupancy  of  land  with 
•his  family,  the  loss  of  his  family  by  death  and  marriage  does  not 
defeat  such  right.     (Ky.)     Davis  v.  Feltman  Co.,  289. 

9.  HOMESTEAD — ^Existence  of  Two  at  the  Same  Time. — A  party 
cannot  have  two  homesteads  at  the  same  time.  This  rule  applies  to 
a  widow  who,  having  a  homestead,  marries  and  removes  with  her 
husband  to  his.     (HI.)     Kloss  v.  Wylezalek,  2-20. 

10.  HOMESTEAD — ^Widow's  Abandonment  of  After  Her  Second 
Manlage. — If  a  widow  marries  and  removes  with  her  husband  to  his 
homestead,  she  thereby  irrevocably  abandons  her  previous  home- 
stead, though  when  she  so  removes  she  has  an  intention  of  return- 
ing thereto  if  she  cannot  get  along  with  her  husband.  Her  sub- 
■sequent  abandonment  of  her  husband  and  his  home  cannot  revive  her 
right  to  claim  her  former  interest.     (HI.)     Kloss  v.  Wylezalek,  220. 

11.  HOMESTEAD  ABANDONMENT.— One  Ceasing  to  Occupy  His 
'Homestead,  with  an  Intention  to  Betnm  or  not,  depending  on  future 
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coDditioiis    and    eiremiistaiieei^    Ioms   Us    konesiesd   ifcki.    (HL) 
Klofls  V.  Wylezalek,  220. 

12.  HOMBgTBAP—  AlMmdimmimt  of;  Sfftat  ipca  GUldiw*8 
Bighto. — ^The  abftadonment  of  a  homaotoad  by  a  motkor  who  ia  a 
widow  termiaatea  hor  children's  homeatoad  rights  in  Uio  aano  prap- 
erty.     (DL)     Klow  ▼.  Wjlezalek,  220. 

See  Execotora  and  Administrators,  6;  Fraudulent  ConTSTaaeea,  S-IO; 

Public  LandSy  6-9. 
Note. 

H0iiia8tead%  aobrvgaUoa,   right   to  of  poraona  dloehaigiBc   daiaa 
against^  489. 


HUBBAKD  ANB  WIFB. 


1.  HUBBAHD  AHD  WIFB— Antenuptial 
tloiL — ^If  a  man  poaaessed  of  a  competence,  hy  an  antennptial  agree- 
ment cuts  off  the  woman  he  is  about  to  and  does  many,  without  any- 
thing for  her  support,  from  his  estate  after  his  death,  it  must  bo 
presumed  that  he  designedly  concealed  from  her  the  Talue  of  hia 
estate  at  the  time  the  agreement  was  executed,  and  she  is  not  bound 
thereby  in  the  absence  of  other  proof.  (Pa.  St.)  Warner 'a  Estate, 
804. 

2.  HUBBAHD,  Support  of,  by  Wife.— If  ftoot  Vm  fleparata 
property  a  wife  supports  her  husband  during  his  laat  sickneasy  upon 
a  promise  by  his  grandfather  to  make  a  provision  for  her  out  of 
his  estate,  the  agreement  may  be  made  the  basis  of  a  claim  against 
the  estate  of  the  grandfather  upon  his  death.  (Ind.  App.)  Bobia- 
son  T.  Fonst,  269. 

3.  MABRTKP  WOMAK— Bef oimatioii  of  OonToyaiiea  KiacuKiil 
by. — ^A  mortgage  executed  by  a  married  woman  and  her  husband 
in  the  form  prescribed  by  statute  may  be  reformed  in  equity  so  as 
to  include  real  property  intended  to  be  embraced  therein,  bnt  oautted 
therefrom  by  mistake.     (Fla.)     Herring  t.  Fitts^  108. 

See  Divorce;  Marriage;  WitneesesL 

mPBXSOllMBIIT  FOB  DEBT. 

See  Divorce,  9. 

ZNDBPENDENT  COKTBAOTOBb 

See  Master  and  Servant,  9-11. 


See  Larceny,  2, 


See  Taxation,  4»  S. 
IKJUNOTION& 


Trupaan  upon  Realty. 

1.  INJUNCTIONS  Against  Trespass  on  Beal  Pioperty  are  spar* 
infjrly  granted,  and  when  granted  are  based  on  the  theory  of  irrepar- 
able injury  resulting  from  the  peculiar  character  of  the  property 
affected,  from  the  frequency  of  the  acts  complained  of  amounting 
to  a  continuing  trespass,  or  from  the  insolvency  of  the  tort-feaaor« 
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•o  tbat  an  action  at  law  for  the  recoyerj  of  damages  would  be  in- 
adequate.    (Or.)     Moore  ▼.  Halliday,  724.  ' 

2.  IKJUKCnON,  Against  Wliat  Trespaasea  will  not  be  Granted. 
A  complaint  stating  that  defendant  at  divers  times,  too  numerous  to 
mention,  opened  the  inclosure  surrounding  plaintiff's  land,  cut  and 
removed  hay  and  grain  therefrom,  and  threatens  to  continue  such 
acts,  and  claims  the  right  so  to  do,  and  that  defendant  is  impecunious 
and  unable  to  respond  in  damages,  does  not  disclose  a  cause  suffi- 
cient to  warrant  the  issuing  of  an  injunction  against  the  repetition 
of  such  trespass.     (Or.)     Moore  v.  Halliday,  724. 

3.  IKJUKOnON  Against  Trespass  on  Seal  Property* — The  Zb- 
solTency  of  the  X>ofendant  will  not  justify  the  issuing  of  an  injune- 
tion  against  trespasses  on  real  property  where  the  acts  complained 
of  do  not  constitute  irreparable  injuries.  (Or.)  Moore  t.  Halliday, 
7£4 

PcnxAating  Waien. 

4.  IKJUKCnOKS  Inyolving  Sights  to  Percolating  Waten  wiU 
be  refused  if  the  complainant  has  stood  by  while  the  development 
was  made  for  public  use  and  has  suffered  it  to  proceed  at  large  ez* 
penditure'to  successful  operation,  having  reasonable  cause  to  believe 
it  would  affect  his  own  water  supply.  (Cal.)  Katz  v.  Walkinshaw, 
35. 

6.  AN  INJUKCTIOK  Against  the  Use  of  Percolating  Waten 
WiU  be  Denied  if  the  complainant  makes  no  use  of  the  water  on 
his  own  ^and  or  elsewhere.     (Cal.)     Katz  v.  Walkinshaw,  35. 

6.  PSEUMINASY  INJUNCTIONS  Involving  Sights  to  Per- 
colating Waten  must  be  granted,  if  at  all,  only  upon  the  clearest 
showing  that  there  is  immediate  danger  of  irreparable  and  substan- 
tial injury  and  that  the  diversion  complained  of  is  the  real  cause. 
(CaL)     KaU  v.  Walkinshaw,  35. 

7.  INJUNCTIONS— Motion  to  Dissolve— Practice. — On  a  motion 
to  dissolve  an  injunction,  statements  of  fact  contained  in  a  sworn 
answer  must,  in  the  absence  of  evidence,  be  taken  to  be  true.  (Va.) 
Hudson  V.  Barham,  849. 

8.  INJUNCTIONS — Sefnsal  to  Grant — ^Appeal— Semedy. — ^No  ap- 
peal lies  from  an  order  refusing  an  injunction,  the  remedy  in  such 
ease  being  an  application  to  the  supreme  court  to  grant  the  injune- 
tion  refused.     (Va.)     Hudson  v.  Barham,  849. 

See  Nuisance,  3;  Trade  Unions,  2;  Waste. 
Note. 

Injunction  Against  Trespass  on  Seal  Property,  actual  invasion  of 
the    property    is    not    essential    to    support,    733. 

granting  because  of  the  legal  disability  of  the  complainant  te 
sue  at  law,  741. 

granting  because  of  the  nonresidence  of  the  trespasser,  741« 

ground  for,  732,  733. 

hiadequacy  of  legal  remedies  as  a  ground  for,  742. 

insolvency  of  the  trespasser  as  a  ground  for,  741. 

irreparable  injury  to  support  granting  of  need  not  be  great  in 
amount,    736. 

irreparable   injury,  what   is  within   the   meaning  of,   735,   780. 

femediee   at   law,  when   regarded   as  inadequate^   742. 
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li^mictttm  Against  Tre^pasB  on  Beal  Property,  refusal  of 

injury  to,  or  ineonvenience  of,  the  trespasser,  740. 
■mallness  of  damage,  when  no  bar  to,  738,  739. 
to  prevent  aets  which  may  create  a  preseriptiyo  right,  TS8L 
to  prevent  boating,  752. 
to  prevent   boring   for    oil    or   gas,    74S. 
to  prevent    continnous    or    repeated    injuries,   730^   737« 
to  prevent   fishing   and    hunting,    751,   752. 
to  prevent   interference   with   church   property,   752. 
to  prevent  interference  with  fences  and  gates,  745. 
to  prevent   multiplicity   of   suits,   736,   737. 
to  prevent  repeated  flooding  of  lands,  738. 
to  prevent  the  building  of  walls,  745. 
to  prevent    the    construction    or    enlargement    of   ditebe% 

nels,  etc.,   743. 
to  prevent  the  cutting  down  or  other  interfaroBce  witk 

748-750. 
to  prevent  the  defacing  of  landmarks,  753. 
to  prevent  the  erection  of  structures,  743,  744. 
to  prevent  the   grazing  of   animals,   751. 
to  prevent  the  harvesting  or  removing  of  eiopa,  750,  751. 
-to  prevent    the    laying    of    pipes,    736. 
to  prevent  the  laying  out  or  using  of  property  as  public 

744. 

to  prevent  the  making  of  excavations,  743. 
to  prevent   the   removal   of  earth  and   rocks,  747. 
to  prevent  the  removal  of  minerals,  oil,  or  gas,  747. 
to  prevent  the  removal  of  structures,   745. 
to  prevent   the   trimming  of  shade   trees,   736. 
to  prevent  the  use  of  roadways  across  plaintiff's  premises^  73& 
to  prevent  the  working  of  trees  for  turpentine,  750. 
where  damages  are  nominal  or  trivial,   735,  736,  738,  739. 
where   permanent  injury  to   property  will  result,   735. 
will  issue  whenever  there  is  not  a  full  and  adequate  remedy  at 

law,   734. 

Xnjnnctlon  Bonds^  subrogation  in  favor  of  anreties  on,  507. 


1.  INNEEEFZSS,  Who  are.— The  proprietor  of  an  ostabliahmeiii 

who  advertises  and  represents  to  his  guests  that  he  is  keeping  a 
hotel  or  inn,  by  means  of  signs  upon  the  outside  of  the  buildingv 
posts  notices  in  the  rooms  as  an  innkeeper,  and  advertises  that  there 
is  a  cafd  in  connection  with  his  sleeping  apartments,  eannot  avoid 
his  duties  and  responsibilities  as  innkeeper  by  showing  that  the  eafi 
in  the  same  building  is  owned  and  operated  by  other  persons  and  that 
he  has  no  hand  in  its  management.  (Minn.)  Johnson  ▼•  Chadboum 
^nance  Co.,  571. 

2.  INNK£EFEBS  are  Prima  Facie  Liable  for  Goods  Lost  by  Fire^ 
but  may  discharge  themselves  from  such  liability  by  showing  that 
the  loss  happened  from  an  irresistible  force  or  an  unavoidable  ac- 
cident, such  as  by  the  fire  originating  upon  premises  over  which  they 
had  no  control  and  without  fault  or  negligence  on  their  part 
{Minn.)      Johnson  v.  Chadboum  Finance  Co.,  571. 

3.  INKEEEPEBS— Burden  of  Proof. — Where  goods  of  a  gaest 
«re  lost  by  fire  while  in  the  inn,  the  burden  of  proof  is  not  tfi  bin 
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fo  show  that   the   innkeeper    was   negligent.     (Minn.)    JobBsoa   T« 
Ghadbonm  Finance  Co.,  571.  • 

Note. 

Iimkeepers^  actions  against  for  loss  of  goods,  nature  of,  600. 
boarders,  liability  of  to  for  loss  of  goods,  600. 
burden  of  proof  of  cause  of  loss  of  goods  of  guest,  680. 
eontributory  negUgence  of  guests  as  a  bar  to  their  reeovery 

against,  595. 
contributory  negligence  of  guests  in  failing  to  lock  doors,  597. 
contributory  negligence  of  guests,  intoxication  may  amount  to, 

598. 
damages,  measure  of  in  actions  against  for  loss  of  guest's  goods, 

600. 
deposit  of  goods  with,  when  must  be  made,  593,  594. 
fire  if  not  within  the  meaning  oi  the  phrase  "irresistible  super- 

human   cause,"  583. 
lire,  when  not  liable  for  goods  of  guests  lost  by,  582,  588. 
guests,  goods  of  left  in  yards  and  outhouses,  585. 
guests,  goods  of,  when  may  be  deemed  infra  hospitium,  585. 
guests  of,  difference  between  and  boarders,  583,  5184. 
guests  of,  who  are,  583. 
illegal  acts  of  guests,  when  will  not  relieye  innkeepers  from  Ul^ 

biUty,  598. 
insurers,  liability  of,  when  that  of,  578. 
insurers,  reason  for  holding  them  liable  as,  578,  579. 
liability  of,  cases  holding  that  it  is  not  that  of  insurers,  57ft. 
liability  of,  eases  holding  they  may  relieve  themselves  by  show* 

ing  the  cause  of  the  loss  of  the  goods,  580,  581. 
liability  of,  construction  of  statutes  limiting,  591. 
liability  of,  contributory  negligence  of  guest  as  a  defense  to,  59& 
liability  of,  does  not  crommenoe  until  the  relation  of  innkeeper 

and  guest  is  established,  583. 
liability  of  for  animals  belonging  to  their  guests,  580. 
liability  of,  for  animals   of  guests  put  to  pasture,  586. 
liability  of,  for  goods  of  guests  after  their  departure,  586,  587. 
liability  of,   for   goods   of   guests   after   their   departure   where 

compensation  is  received  for  keeping  such  goods,  588. 
liability  of  for  ^oods  of  guests  leaving,  intending  to  return,  588. 
liability  of,  for  goods  of  guests,  when  terminates,  587. 
liability  of,  for  goods  received  by  porters  at  railway  stations, 

584. 
liftbility  of,  for  loss  of  goods  by  deterioration,  581. 
liability  of,  for  loss  of  goods  by  fire,  582. 
liability  of,  for  moneys  of  their  guests,  590. 
liabil^tv  of,  for  watches  of  guests  not  deposited  with  them,  593, 

604. 
liAbility  of,  is  not  dependent  on  their  fault  or  neglect,  57d. 
liability  of,  notices  limiting,  what  sufficient,  592. 
liability  of,  notices  limiting,  where  must  be  posted,  592. 
liability    of,    power    to    make    regulations    limiting,    591. 
liability  of,  statutes  limiting,  591. 
liability  of,  to  what  goods  of  ^ests  extends,  589. 
liability  uf,  what  Jewels  must  be  deposited  with  them  to  create, 

503. 
liability  of,  when  that  of  insurers,  578. 
liability  of,  where  guests  take  exclusive  control  of  their  ^oodi, 

599. 

Am.  61  Rep.,  Yot  99-6S 
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TFM'fc*«y— '"j  relation  of  innkeeper  and  gneaty  wken 

D04a 

reatanrant-keepeny  diiferenee  between  liabilitj  ef  and  tkat  «C 
iankeepen,  601. 

IVSOIiVBHOT* 
See  Alignment  for  Creditoou 

INSTBUOnOllBL 
See  Trial. 

nrSUBAKCB. 

Faretini  Corporaticns. 

1.  POKEIOH  OOBPOBATIOirS— nisaxaoee  Chmpaaiai  flaifiPe 
of  Prooeas^ — ^If  a  foreign  inBuranee  eompanj  eonaenta,  npon  coming 
into  the  state  to  do  bueineBB,  that  eerviee  of  proeesB  on  the  atate 
inauranee  eommiaaioner  ahall  be  valid  aeryiee  on  aoeh  company,  aoch 
eonnent  extends  to  anj  action  relating  to  any  bnainees  done  by  the 
company  while  in  the  atate,  although  it  withdrawa  therefrom  prior 
to  the  bringing  of  the  action.  (Ky.)  Germania  Ina.  Co.  t.  Aahbr. 
295. 

la.  FOBEION  CORPORATIONS— Insaraaoe  Companiea— Servioe 
of  Process* — ^If  a  foreign  insurance  company  eonaenta,  npon  coming 
into  the  state  to  do  basiness,  that  service  of  process  npon  the  state 
insurance  commissioner  shall  be  valid  service  upon  such  company, 
such  consent  to  service  is  not  limited  to  the  time  when  the  coitf- 
pany  is  soliciting  business  within  the  state,  but  extends  to  all  busi- 
ness done  while  there,  and  so  long  as  a  policy  issued  by  it  remains 
in  force,  or  loss  thereunder  remains  unaatisfied,  aueh  conaent  te 
aervice  is  binding  on  the  company,  (Ky.)  Germania  Ina.  Co.  v. 
Ashby,  295. 

Fire  iMurance, 

2.  INSURANCE — Sole  Owrershlp. — ^Deed  of  Tmst  on  insnr^d  per- 
sonal property  is  not  an  estate  in  or  title  to  property,  within  the 
meaning  of  a  provision  in  the  policy  that,  if  the  interest  of  the 
insured  be  other  than  an  unconditional  or  sole  ownership,  the  policy 
shall  be  void.  Such  trust  deed  constitutes  a  mere  lien  upon  the 
property,  which  may  be  discharged  at  any  time  by  the  payment  of 
the  amount  secured  thereby.     (Va.)     Union  Assur.  Soc.  v.  Nails,  921. 

2a.  INSURANCFi — Um'tsclr^nd  Encumbrance. — If  an  insunno^ 
company  elects  to  issue  its  policy  without  any  application,  or  with- 
out any  representation  by  the  insured  as  to  the  title  to  the  property 
to  be  insured,  it  cannot  complain  after  loss  has  enaued,  that  the  in- 
tereat  of  the  inaured  waa  not  correctly  atated,  or  that  an  existing 
encumbrance  was  not  disclosed,  although  the  policy  provides  that  if 
the  subject  of  insurance  ia  personal  property,  the  policy  shall  be- 
come void,  if  the  property  be  or  become  encumbered  by  a  chattel 
mortgage.     (Va.)     Union  Aasur.  Soc.  v.  Nails,  923. 

3.  INSXTRANCE — ^Mistake  as  to  Title. — If  a  person  builds  upon 
the  right  of  way  of  a  railroad  company  upon  condition  that  the 
company  shall  not  be  liable  for  the  loss  of  the  building  bv  fire, 
the  builder  still  has  an  insurable  interest  in  the  building,  and  aa 
InsuraDce  company  which  has  issued  a  policy  thereon,  and  has  paid 
for  its  loss,  cannot  recover  the  money  paid,  upon  the  ground  that 
the  inaured  misrepresented  his  title,  that  the  insurer  waa  in  ' 
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ranM  of  sneh  condition,  and  that  it  paid  the  insurance  under  a 
mistake  of  fact.  (Ky.)  Greenwich  Ina.  Co.  v.  Louisville  etc.  B.  R. 
Co.,  ^3. 

4.  INSUBANOB — ^Notice  to  Agent  is  Notice  to  Insurer — State  of 
Title* — Notice  to  the  insurance  agent  that  the  insured  had  only 
a  bond  for  title  is  notice  to  the  insurer  of  the  state  of  the  titlei 
and  estops  it  from  setting  up  that  the  insured  falsely  stated  an 
ownership  in  fee.     (Ky.)     Germania  Ins.  Co.  v.  Ashby,  295. 

&  INSUBANOB — Knowledge  of  Agent— Iron-safe  Clause. — An 
agreement  by  the  insured  under  a  clause  in  his  policy  to  keep  an 
iron  safe  and  to  keep  his  books  therein  is  not  binding,  when  the 
agent  soliciting  the  insurance  knows  that  there  is  no  such  safe  kept 
on  the  premises,  and  there  is  no  consideration  shown  for  such 
agreement.     (Ky.)     Germania  Ins.  Co.  y.  Aahby,  205. 

6.  INBUBANOB— Valued  Policies.— Under  Kentucky  statutes  all 
insurance  policies  covering  real  estate  are  valued  policies,  and  the 
value  placed  in  the  policy  on  which  premium  is  paid  is  the  value 
to  be  paid  in  ease  of  loss  notwithstanding  a  clause  in  the  policy  to 
the  contrary.     (Ky.)     Germania  Ins.  Co.  v.  Ashby,  295. 

7.  INSUBANOB--€ondition  Against  Liability  for  Loss.— If  a 
railroad  company  grants  to  another  permission  to  build  on  its  right 
of  way  on  condition  that  it  shall  not  be  liable  for  loss  by  fire  caused 
by  its  locomotives,  such  condition  is  valid,  and  neither  the  owner 
of  the  building  nor  an  insurance  company  which  has  paid  for  its 
loss  by  fire  can  recover  from  such  railroad  company,  in  the  absence 
of  wanton  or  willful  negligence  on  its  part.  (Ky.)  Greenwich  Ins. 
Co.  V.  Louisville  etc.  R.  B.  Co.,  313. 

8.  INSUBANOB— Proof  of  Loss.— Denial  that  "  sufficient ''  proofs 
of  loss  were  furnished  is  not  a  denial  that  the  insured  furnished 
proof  of  loss.     (Ky.)     Germania  Ins.  Co.  v.  Ashby,  295. 

9.  INSUBANCB— Waiver  of  Proof  of  Loss.— Denial  of  liability 
for  loss  under  a  policy  of  insurance  is  a  waiver  of  proof  of  loss.' 
(Ky.)     Germania  Ins.  Co.  v.  Aahby,  295. 

Appraisement  of  Loss, 

___  #  

10.  FIBC  INSUBANCE^-Mlsconduct  of  Appraiser. — ^When  the 
amount  of  a  loss  is  submitted  to  appraisement,  an  appraiser  is  not 
the  agent  of  the  party  nominating  him,  so  that  he  can,  without  the 
co-operation  or  connivance  of  that  party,  deprive  him  of  the  fruits 
of  his  insurance  by  inaction  or  bad  faith.  (Md.)  Connecticut  Fire 
Ins.  Co.  V.  Cohen,  445. 

11.  FIBE  INSUBANOB— Miscondnct  of  Appraiser. — The  fact  that 
an  appraisement  of  the  amount  of  loss  is  defeated  by  the  appraiser 
nominated  by  the  Insured,  does  not  necessarily  bar  his  right  to  sue  on 
the  policy;  it  is  sufficient  to  such  right  that  the  failure  of  the  ap- 
praisement was  without  fault  on  the  part  of  the  insured,  and  for  that 
purpose  it  is  unnecessary  to  ascertain  that  the  insurer  was  the  cause 
of  the  failure.     (Md.)     Connecticut  Fire  Ins.  Co.  v.  Cohen,  445. 

lAfe  and  Accident  Insurance, 

See  Benefit  Society. 

12.  INSUBANOB — Insurable  Interest. — A  woman  hM  an  fnimrab^to 
interest  in  the  life  of  the  man  whom  she  is  under  contraet  to  marrj. 
(Wis.)     Opitc  V.  Karel,  1004. 
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18.    IKSUBANOE,  LIFE — ^Action  to  Beeorar— Jndgmont. — If ,  tlM 

donee  of  a  life  insurance  policy  bringB  an  action  against  the  peraonaA 
representative  of  the  insured  named  aa  beneficiary  to  recover  the 
fund,  and  there  is  nothing  to  show  that  such  representative  is  guilty 
of  bad  faith  in  defending  the  action,  a  personal  judgment  againsc 
him  for  interest,  costs,  and  disbursements  in  the  action  is  error. 
These  must  be  paid  out  of  the  estate.     (Wis.)     Opits  v.  Karel,  1004. 

14.    INSUBANCE,  IiIFE—Proof  of  Death— Seasonable  Timer— If 

a  life  insurance  policy  requires  proof  of  death  to  be  furnished  within 
two  months  thereof,  in  default  of  which  all  claims  under  the  policy 
shall  be  forfeited,  such  requirement  is  a  condition  subsequent,  and  ie 
complied  with  by  a  submission  of  proof  of  death  within  a  reasonable 
time  after  knowledge  thereof,  and  of  the  existence  of  tlie  policy, 
under  all  the  circumstances  of  the  particular  ease.  (Utah)  Munz  t» 
Standard  Life  etc.  Ins.  Co.,  830. 

16.    INSUBANCE,  Life— Notice  of  Accident  and  Proof  of  Deatb. 

Although  a  life  insurance  policy  provides  that  the  insurer  must  be 
given  notice  of  the  accident  to,  and  proof  of  the  death  of,  the  in* 
snred  within  a  specified  time  thereafter,  or  the  policy  will  be  for- 
feited, yet  a  beneficiary  who  is  in  ignorance  of  such  death,  and  the 
existence  of  the  policy  complies  with  such  conditions,  if  within  a 
reasonable  time  after  obtaining  knowledge  of  snch  death  and  the 
existence  of  the  policy,  he  gives  the  insurer  notice  of  the  accident 
and  proof  of  the  death.  (Utah)  Munz  y.  Standard  Life  etc.  Ina. 
Co.,  830. 

16.  INSUBANCE,  Life — Burden  of  Proof. — If  the  insurer  insists 
that  a  life  insurance  policy  was  avoided  by  a  breach  of  its  con- 
ditions, the  burden  of  proof  to  establish  that  proposition  is  always 
upon  the  insurer  and  never  shifta.  (HL)  Supreme  Tent  E^nighta  of 
Maccabees  ▼.  Stensland,  137. 

17.  INSUBANCE,  Life— Contradiction  of  Proof  of  Death — 
Equitable  Estoppel — ^If  the  widow  and  beneficiary,  with  no  inten- 
tion  to  defraud  or  mislead,  signs  and  swears  to  a  proof  of  the 
death  of  the  insured  containing  a  statement  of  thQ  cause  thereof, 
she  is  not,  from  this  fact  alone,  equitably  estopped  from  contra- 
dicting on  the  trial  such  statement  as  to  the  cause  of  death.  (HI.) 
Supreme  Tent  Knights  of  Maccabees  y.  Stenslanif,  137. 

18.  INSUUANCE^E^qpeit  Eyidenee  as  to  Oanae  of  Death. — A 
physician  who  has  witnessed  a  number  of  cases  of  hannng,  or  who 
is  informed  on  the  subject  of  strangulation  from  reading  medical 
works,  is  competent  to  give  his  opinion  as  a  witness,  from  the  facte 
in  evidence,  as  to  whether  the  death  of  an  insured  person  was  caused 
by  strangulation.  (HL)  Supreme  Tent  Knights  of  Maecabeee  r. 
Stensland,  137. ' 

19.  INSURANCE,  Life — Contradiction  of  Proof  of  Canse  of 
Death. — Sworn  statements  in  the  proof  of  the  cause  of  death  of 
an  insured  may  be  contradicted  on  the  trial,  unless  the  usual  ele- 
ments of  equitable  estoppel  are  present,  without  first  showing  that 
such  atatements  were  made  by  mistake  or  produced  by  fraud.  (IlL) 
Supreme  Tent  Knights  of  Maccabees  y.  Stensland,  137. 

Oift  and  Transfer  of  Policy, 

20.  INSUBANCE,  LIFE — ^Wairer  of  Objection  to  Transfer. — If  an 
insurance  company  has  paid  the  proceeds  of  a  life  policy  into  court 
for  the  lawful  owner,  it  has  waived  any  objection  it  might  have 
to  any  transfer  of  the  policy  by  the  insured  in  hia  lifetime,  aad 
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811  ch  objection  Ib  not  avaflable  to  the  personftl  representative  of 
the  deceased  or  other  person  interested  in  his  estate.  (Wis.)  Opits 
T.  Karely  1004. 

21.  INSUBAKOB,  Life— Oift  of  FoU<^. — ^If  a  lif«  inraranee  pol- 
icy, payable  to  the  personal  representatives  of  the  insured,  merely 
provides  that  if  assigned,  the  assignment  mnst  be  in  writing,  ana 
that  the  company  shall  not  be  required  to  notice  such  assignment  nn- 
til  the  original  or  a  duplicate  thereof  is  filed  in  the  home  office, 
the  company  assnming  no  responsibility  for  its  validity,  such  policy* 
may  be  the  subject  of  a  parol  gift  inter  vivos,  without  notice  to  the 
itumraiieo  company  and  to  the  exclusion  of  the  benefieiaries  named  in. 
the  policy.     (Wis.)     Opitz  v.  Karel,  1004. 

22.  IKSX7BANGB,  Ufe— Oift  of  Policy.— If  an  insured  has  power 
to  transfer  the  policy  on  his  life  under  the  law  and  the  terms  of 
tne  contraet,  he  may  dispoee  of  it  by  gift,  and  when  snch  transfer 
meets  the  requirementa  of  the  law  relating  to  gifts  the  title  to  the 
fund  at  its  maturity  is  vested  in  the  donee.  (WiB.)  Opitz  v.  Karel, 
1004. 

23.  INSUBANOE,  life— Gift  of  PoUcy.— When  a  gift  of  a  life 
insurance  policy  is  consummated,  the  donee's  rights  and  intetesta 
become  absolute,  and  all  possibility  of  a  devolution  of  benefits  un- 
der the  poliey  to  the  personal  representative*  of  the  insured  named 
in  the  policy  as  beneficiaries  is  at  an  end  (Wis.)  Opitz  v.  Karel* 
1004. 

Note. 

Insnranoe^  sabrogation  in  favor  of  insurers,  504. 

INTOZIOATIKa  IJQT70BS. 

1.  OONSTlTUTlONAIi  I«AW— Sale  of  Intoxleatixig  Lliiaor. — ^The 
regulation  of  the  sale  of  intoxicating  liquor  is  wholly  within  the 
police  power  of  the  state  to  be  exercised  in  such  manner  as  it  deems 
proper,  as  such  sale  is  not  one  of  the  privileges  or  immunities  of 
citizenship  guaranteed  by  constitutional  provisions.  (Va.)  Council 
of  rarmville  v.  Walker,  870. 

2.  INTOZIOATINa  LIQT70BS — Sale  of— I>elegation  of  Police 
Power  to  Municipality. — The  state  may  delegate  its  police  power  to 
regulate  the  sale  of  intoxicating  liquors  to  a  municipality,  and  may 
authorize  it  to  establish  a  dispensary  for  the  sale  thereof,  although 
in  so  doing  it  may  render  necessary  the  expenditure  of  money  and 
ultimately  the  imposition  of  a  tax.  (Va.)  Council  of  Farmville  ▼• 
Walker,  870. 

8.  INTOZZOATZNO  IJQT70BS,  Sale  of. — Public  money  nmy  be 
lawfully  expended  in  the  regulation  and  control  of  the  sale  of  in- 
toxicating Hquors.     (Va.)     Council  of  Farmville  v.  Walker,  870. 

Note. 

iBtoxIcatliig  Idqaoc%  legnlatlag  the  sale  of  is  within  the  poUee  power 
of  the  states,  878. 

70INT  TOBT-PSASOBa 
8ee  Principal  and  Agent. 
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/•  Generai, 


1.  JUDGMENT,  Ifisrger,  Effect  of^-Where  a  precedent  lim- 
bilitj  is  made  the  baaie  ef  a  final  monej  judgment  the  ni^te  of  the 
parties  are  merged  therein.  Henee,  such  judgment  may  be  diaeharged 
bj  proceedings  in  bankmptcj,  though  the  eaoee  of  action  out  of 
which  it  arose  was  not  subject  to  such  discharge.  (Minn.)  McKit- 
trick  y.  Gahoon,  606. 

2.  JUDGMENT  Against  Deceased  Persona.— A  judgment  of  a 
eonrt  of  general  jurisdiction  rendered  against  a  defendant  after 
service  of  process,  but  before  judgment,  is  not  void  but  Toidable 
only.  It  is  valid  until  set  aside  in  a  direet  proceeding  for  that  pur- 
pose and  cannot  be  collaterally  attacked.  (Ya.)  Bobinett  ▼• 
Mitchell,  928. 

8.  JUDGMENTS — ^AlBnnanee  in  Part. — ^In  an  action  hj  a  city 
to  recover  independently  of  each  other  distinct  pareeb  of  land, 
being  portions  of  different  streets  and  alleys,  the  judgment  may  be 
affirmed  in  so  far  as  it  is  correct,  and  reversed  in  other  respects. 
(111.)     Village  of  Lee  v.  Harris,  176. 

4.  JUDGMENTS— Indefinite. — ^If  all  appropriators  of  water  are 
before  the  court  asking  that  their  respective  rights  be  determined^ 
and  sucb  rights  are  capable  of  ascertainment,  a  decree,  based  upoa 
indefinite  findings,  which  does  not  determine  the  essentia]  rights  of 
all  the  parties,  and  leaves  a  material  part  of  the  controversy  unde- 
termined eannot  be  upheld  on  appeaL  (Nev.)  Walsh  v.  Wallace, 
602. 

6.  VOIDABLE  JUDGMENTS  Until  Set  Aside  in  a  proper  pro- 
ceeding for  the  purposei  possess  all  the  attributes  of  valid  judg^ 
mente  and  cannot  be  eollaterally  attacked.  (Va.)  Bobinett  v. 
Mitchell,  928. 

Bet  JudioaUk 

See  Ejectment,  4-6. 

6.  BES  JUDIOATA—Jndgment  Foreclosing  a  Uen,  When  Evi- 
dence in  an  Action  for  Bemovlng  tlia  Propeity  ftom  the  State  and 

Benderlng  It  Impossible  of  Identification. — If,  during  the  pendener 
of  a  suit  to  foreclose  an  alleged  lien  on  personal  property  consisting 
of  logs,  they  are  removed  from  the  state  and  manufactured  into 
lumber  by  one  not  a  party  to  the  suit,  and  judgment  is  subsequently 
entered  for  the  plaintiff,  he  may  afterward  maintain  an  action  in 
the  state  to  which  the  property  has  been  removed  to  recover  the 
damages  sustained  by  him  by  the  violation  of  a  statute  of  the  state 
where  the  suit  was  pending  in  effecting  such  removal  and  rendering 
the  property  impossible  of  identification,  and  such  judgment  is  ad- 
missible against  the  defendant  in  such  action  to  establish  the  exist- 
ence of  such  lien  and  to  show  that  the  plaintiff  was  damaged  by  such 
removal.     (Or.)     Bergman  v.  Inman,  771. 

7.  JUDGMENTS— Bes  Judicata-— Joint  Tort-feasoxa.— If  a  city 
and  a  property  owner  are  sued  jointly  for  injury  resulting  from  an 
improper  use  of  a  street,  and  judgment  is  rendered  in  favor  of  «nfli 
owner  on  his  plea  of  the  statute  of  limitations,  and  against  the  city, 
and  the  city  then  brings  an  action  against  such  owner  to  recover  the 
amount  it  has  been  compelled  to  pay  under  the  judgment,  the  prop- 
erty owner  is  not  estopped  from  showing  therein  that  the  injury 
happened  through  no  fault  of  his,  nor  is  the  question  of  his  ultimate 
liability  res  judicata  by  reason  of  the  judgment  against  the  city. 
(Va.)     City  of  Richmond  v.  Sitterding,  870. 
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8.  JX7DOMEKTS— Bee  Judicata. — A  judgment,  to  be  evidence 
against  a  party  in  another  suit  upon  a  different  cause  of  action, 
must  be  rendered  in  a  proceeding  between  the  same  parties  or  their 
privies,  and  the  point  must  be  involved  in  both  cases,  and  must  have 
been  determined  upon  its  merits  in  the  first  action.  (Va.)  City  of 
Eiehmond  v.  Sitterding,  8'79. 

9.  B£S  JUDICATA. — ^Where  there  are  Two  Issues  in  a  Case  upon 
Either  of  Which  tne  Judgment  may  Best,  one  goin)^  to  the  merits  and 
the  other  not,  its  disposition  will  generallpr  be  considered  as  resting 
on  the  latter,  the  merits  remaining  unadjudicated,  unless  the  jndg- 
ment  appears  to  have  been  on  the  merits.  (Or.)  Hoover  v.  King, 
754. 

10.  BES  JUDICATA. — ^A  Judgment  Diamiasing  the  Complaint  in 
an  Action  at  Law  is  unknown  to  the  laws  of  Oregon,  and  does  not 
necessarily  determine  any  of  the  issues  involved.  It  is  at  most  a 
mere  judgment  of  nonsuit.     (Or.)     Hoover  y.  King,  754. 

11.  BES  JUDICATA. — The  Becovery  by  Defendant  of  Hia  Costs 
does  not  constitute  a  bar  or  estoppel,  unless  there  appears  to  have 
been  a  judgment  on  the  merits  of  the  question  in  dispute  between 
the  parties  to  an  action  of  ejectment.     (Or.)     Hoover  v.  King,  754. 

12.  BES  JUDICATA.— Parol  Evidence  la  Admissible  to  show  what 
was  involved  in  the  issues  made  in  a  trespass  suit  and  what  actually 
came  into  question  upon  the  trial  for  the  purpose  of  proving  that 
the  title  or  the  boundaries  was  the  question  tried  and  determined 
therein.     (111.)     Herschbach  v.  Cohen,  233. ' 

18.  BES  JUDICATA. — ^A  Judgment  in  Favor  of  the  Defendant  in 
an  Action  of  Trespass  quare  clausum  f regit  wherein  the  defense 
liberum  tenementum  was  pleaded  is  conclusive  against  plaintiff's 
title  in  a  subsequent  action  of  ejectment,  if,  in  the  first  action,  the 
question  tried  was  the  title  of  the  property  or  its  boundaries.  (HI.) 
Herschbach  ▼.  Cohen,  233. 

14.  BES  JUDICATA.^ — ^The  Term  "Parties"  Includes  those  who 
are  directly  interested  in  the  subject  matter  of  the  suit,  knew  of  its 
pendency,  and  had  the  right  to  control  and  direct  or  defend  it.  (Md.) 
Courtney  v.  William  Knabe  &  Co.  Mfg.  Co.,  456. 

15.  BES  JUDICATA. — ^If  in  Beplevln  the  Pleas  of  non  cepit  and 
property  in  another  are  interposed,  a  judgment  for  the  defendant 
which  does  not  order  a  return  of  the  property,  does  not  estop  the 
parties  in  a  subsequent  suit  from  questioning  the  title  of  sueh  dp- 
fendant.     (Md.)     Courtney  v.  William  Knabe  &  Co.  Mfg.  Co.,  456. 

16.  BES  JUDICATA. — ^A  Judgment  Denying  the  Bight  to  Fore- 
^os6  a  Mortgage  against  a  corporation  on  the  ground  that  its  exe- 
cution was  not  authorized  or  ratified  in  the  manner  prescribed 
by  statute  is  not  an  adjudication  that  the  plaintiff  is  not  entitled 
to  enforce  the  promissory  note  to  secure  which  the  mortgage  pur- 
ports to  be  given.  Hence,  an  action  may  subsequently  bp  main- 
t«ined  on  such  note.  (Gal.)  Curtin  v.  Salmon  Biver  etc.  Min.  Co., 
75. 

Collateral  Attach, 

17.  COIXATEBAL  ATTACH;  What  is.— -Where  a  Court,  in  accord- 
ance with  an  agreement  and  settlement  between  the  parties,  decrees 
that  a  trust  be  closed  and  terminated,  a  suit  by  one  of  them  to  have 
so  much  of  the  judgment  vacated  as  declares  the  trust  terminated, 
is  a  collateral  attack.     (Ind.  App.)     Spencer  v.  Spencar,  260, 
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18.  COUaATEBAL    ATTACK,    What    U^—Whmi    ft    BUUttwy 

Method  is  pursued  for  the  purpose  of  avoiding  or  eoTreeting  ft  jndf- 
ment,  the  attack  upon  the  judgment  is  direct;  but  when  the  nae 
result  is  sought  in  some  manner  not  provided  by  law,  the  attack  is 
collateraL     (Ind.  App.)     Spencer  v.  Spencer,  260. 

19.  COLIiATEBAIi  ATTACK,  When  may  be  ICftdSd— In  ease  of  a 
eollateral  attack,  it  must  be  made  to  appear  that  the  Judgment  was 
rendered  without  jurisdiction,  and  is  void.  (Ind.  App.)  Speneer  v. 
Spencer,  260. 

20.  COLLATE3AL  ATTACK  n^on  Erroneous  Judgment. — If  a 
judgment  is  not  void,  it  is  not  subject  to  collateral  attack,  however 
erroneous  it  may  be.     (Ind.  App.)     Spencer  ▼.  Spencer,  260. 

See  Setoff  and  Counterclaim. 

JUDICIAI.  SAI.E. 

See  Executions;  Executors  and  Administrators,  6^  7;  Guardiaa  lad 

Ward.. 

Note. 

Judicial  Sales,  constitutional  law,  statutes  changing  the  amooftt  w^ 
quired  to  redeem  from,  26-31. 
▼oid|  subrogation  in  favor  of  purchasers  at^  528,  529|» 

JUBISDICTION. 

See  Courts. 

JUBT  TRTATfc 
See  Contempt,  12;  TriaL 

LABCBNT. 

1.  ZiABOElTI',  Whether  Joint  or  Several  Crime. — ^The  SteeUnf  of 
the  Property  of  Different  Persons  at  the  same  time  and  plaee^  and 
by  the  same  act,  may  be  prosecuted,  at  the  pleasure  of  the  states 
.'19  one  offense  or  several  distinct  offenses.  (Nev.)  State  v.  Douglas, 
688. 

2.  IiABCENY. — ^An  Indictment  charging  the  defendant,  at  the 
same  time  and  place,  with  having  stolen  the  property  of  different 
persons,  charges  but  one  larceny,  one  act  or  offense,  and  is  sniBeient^ 
and  not  open  to  attack  as  being  duplicitous,  requiring  the  state  to 
elect  on  which  count  it  will  prosecute.  (Kev.)  State  v.  Douglas, 
688. 

LIBEL  AND  SLANDER. 

1.  THE  TiTREBTY  of  the  Press  Means  that  anyone  can  pnbllA 
anything  he  pleases,  but  he  is  liable  for  the  abuse  of  this  liberty; 
if  he  does  this  by  scandalizing  the  courts  of  his  country,  he  is  lia- 
ble to  be  punished  for  contempt.     (Mo.)     State  v.  Shepherd,  624. 

2.  UBEBTY  OF  THE  PBESS. — ^Newspapers  have  no  Oreater 
Privilege  than  the  ordinary  citizen;  they  have  the  right  to  publisli 
tile  truth,  but  no  right  to  publish  falsehood  to  the  injury  of  othere. 
(Mo.)     State  v.  Shepherd,  624. 

3.  FBEEDOM  OF  SPEECH.— Oriticiflm  and  Defamation  distin* 
gnished.     (Mo.)     State  v.  Shepherd,  624. 

TrpT.T!-noM  O'P   SPEECH.— Everyone   may   Speak,   Write,   of 
publish  what  he  will,  but  ia  responsible  for  the  abnae  of  the  pziv^ 
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liege;  eonrts  cannot  prevent  a  man  telling  an  nntnitli  abont  another, 
but  their  power  ig  limited  to  punialmur  him  if  he  does  lo.  (Mo.) 
State  V.  Shepherd,  624.  ' 

UBEBTT  OF  FBESS. 

Bee  Libel  and  Slander. 
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See  Equity;  Mortgagee;  Jndgment8|  6L 
ZJMTFATION  OF  AOnON& 


1.  LIMTTATIOK  OF  AOTIONS--<to&stmotion  of  Statiite.-~Tbe 
words  "when  a  canse  of  action  has  arisen/'  as  used  in  a  statute 
of  limitations,  should  be  construed  as  meaning  when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate  between  the  parties  upon 
the  partieolar  cause  of  action,  if  properly  invoked,  or,  in  other 
words,  when  the  ^plaintiff  has  the  right  to  sue  upon  the  particular 
cause  of  action,  without  regard  to  the  place  where  it  had  its  origin. 
(Nev.)     Lewis  v.  Hyams,  677. 

2.  UMITATION  OF  A0TI0K8 — Concealment^  What  is  not. — 
Neither  the  ignorance  <ft  a  person  of  his  right  to  bring  an  action, 
nor  the  mere  silence  of  the  person  liable  to  the  action,  prevents  the 
running  of  the  statute  of  limitations.  (Ind.  App.)  State  v.  Walters, 
244. 

S.  LIMITATION  OF  ACTION  Against  a  Eecorder  for  NegU- 
gence. — If  a  recorder  registers  a  mortgage  so  that  the  record  does 
not  constitute  notice,  neither  he  nor  the  mortgagee  becoming  aware 
of  the  error  until  after  the  execution  of  a  second  mortgage,  a  cause 
of  action  acemes  against  him  at  the  time  of  the  erroneous  registrar 
tion.     (Ind.  App.)     State  v.  Walters,  244. 

4.  LIMITATION  OF  ACTIONS— Estates  of  Decedents.— A  decree 
for  an  account  of  debts  against  the  estate  of  a  deceased  person  in 
a  suit  brought  by  one  creditor  stops  the  running  of  the  statute  of 
limitations  against  the  claims  of  all  creditors  whose  demands  are 
asserted  in  that  suit.     (Va.)     Bobinett  v.  Mitchell,  928. 

Constitutional  Law, 

5.  CONSTITUTIONAL  LAW— Statute  of  Limitations. — A  statute 
providing  that  persons  claiming  under  tax  deeds  who  have  paid  all 
taxes  for  the  period  of  twenty  years  after  the  recording  of  such 
deeds,  and  have  held  such  adverse,  continuous,  exclusive  and  peaceable 
possession  during  that  time  as  comports  with  the  ordinary  manage- 
ment of  wild  lands  shall  not  be  subject  to  any  action  to  recover  sneb 
lands  by  any  person  who  during  such  time  has  not  paid  anv  of  such 
taxes  or  done  any  other  aet  indicative  of  ownership,  is  constitutionaL 
(Me.)     Soper  v.  Jiawrence  Brothers  Co.,  397. 

6.  00NBT1'.PU  TIONAL  LAW— -Statute  of  Limitations  Having  a 
fietroactlTe  Operation. — Statutes  of  limitation  affecting  existing 
rights  are  not  unconstitutional  if  a  reasonable  time  is  given  for  the 
commencement  of  an  action  before  the  bar  takes  effect.  (Me.) 
Soper  V.  Lawrence  Brothers  Co.,  397. 

Conflict  of  Lav>9, 

7.  CONFLICT  OF  LAWS — Limitation  of  Actions. — ^Tf  a  partner- 
ship note  is  executed  in  one  state  by  a  partner  resident  thereia. 
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while  tnother  partner  is  a  resident  of  another  state,  a  right  of  ae- 
tion,  in  default  of  pajment,  as  against  the  latter,  acemes  in  the 
state  of  bis  residence,  and  if  the  right  of  action  becomes  barred 
in  such  state  by  the  statute  of  limitations,  such  bar  is  effective  and 
eondusive  against  the  holder  of  the  note  in  a  third  state.  (Nov.) 
Lewis  ▼.  Hjams,  677. 

8.  OONFUOT  OF  liAWB^-Statiite  of  Llmitatioiia.— If  the  maker 
and  payee  of  a  note  reside  out  of  the  state  when  the  note  becomes 
due,  and  the  cause  of  action  accrues  in  another  state  while  the 
maker  continues  to  reside  in  another  state,  until,  bj  the  laws  thereof, 
an  action  on  the  note  is  barred  bj  limitation,  such  action  is  also 
barred  in  a  state  whose  statute  provides  that  ''when  a  cause  of 
action  has  arisen  in  any  other  state,  and  bj  the  laws  thereof,  aa 
action  there  cannot  be  maintained  by  reason  of  lapse  of  time,  no 
action  shall  be  maintained  in  this  state.  (Key.)  Lewis  ▼.  Hymms, 
6(77. 

9.  CONFLICT  OF  LAWS— Limitations  of  Acttons.— Under  the 
statute  of  a  state  providing  that  when  an  action  arising  in  another 
state  is  barred  therein  by  limitation,  no  action  thereon  shall  be 
brought  in  this  st»te  except  by  a  citizen  thereof  who  has  beld 
the  cause  of  action  from  the  time  it  accrued,  a  citizen  of 
such  state  who  holds  a  note  on  which  a  right  of  action  hss 
been  so  barred,  but  who  has  not  held  it  from  the  time  the  eaose 
of  action  accrued,  is  precluded  from  maintaining  an  action  thereon. 
(Nev.)     Lewis  v.  Hyams,  677. 

10.  LIMITATIOKS,  STATUTE  OF,  in  Actions  for  Doing  Ads  For- 
bidden by  the  Statntes  of  Another  State. — ^In  an  action  for  removing 
logs  from  another  state,  and  rendering  their  identification  impossible, 
contrary  to  the  provisions  of  its  statntes,  the  cause  of  action  is 
necessarily  based  on  the  acts  done  within  that  state,  and  the  statute 
of  limitations  commences  to  run  at  such  removal,  and  is  not  sus- 
pended by  any  act  done  in  the  state  wherein  the  action  was  brought. 
(Or.)     Bergman  v.  Inman,  77L 

Pleading, 

11.  FLEADIKG  DEFENSES— Stotnte  of  Limitations.— The  stet- 
ute  of  limitations  is  not  an  unconscionable  defense,  and  its  allowance 
by  amended  pleading  is  not  to  be  discriminated  against.  (Wash.) 
Thomas  v.  Price,  961. 

12.  FLEADINGS — ^Amendment— Statute  of  Limitationa.— It  is  not 
error  to  permit  at  the  trial  an  amendment  pleading  the  statute  of 
limitations,  if  the  defendant  is  not  surprised  thereby,  and  makes  no 
application  for  a  continuance  of  the  ease.  (Wash.)  Thomas  v. 
Price,  9G1. 

13.  LIMITATIONS,  STATUTE  OF,  Pleading,  wlieii  H  A^Um  to 
a  Part  Only  of  a  Cause  of  Action. — ^If  the  statute  of  limitations  is 
pleaded  to  a  whole  cause  of  action,  and  it  appears  on  the  trial  that 
the  plea  is  good  as  to  some  only  of  the  items  for  which  plaintiif  seoks 
to  recover,  such  plea  is  not  bad  because  interposed  to  the  whole  eaose 
of  action.     (Or.)     Bergman  v.  Inman,  77L 

See  Adverse  Possession;  Subrogation,  8;  Wills,  14-lT. 

LIQX70BS. 

See  Intoxicating  Liquora. 
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ZJS  PENDENS. 

1.  KS  PENDENS. — A  Purchaser  of  Personal  Property  During 
Xatigatlon  Beiqpectlng  tbe  Title  or  the  Validity  of  a  Iden  Thereon 
takes  the  property  subject  to  the  rights  of  the  plaintiff  as  settled  by 
the  final  decree  or  judgment  of  the  court.  (Or.)  Bergman  y.  Inman, 
771. 

2.  US  PENDENS. — ^The  Bemoval  of  Personal  Property  flrom  the 

State  Ptedlng  a  Snlt  to  Foreclose  an  Alleged  Lien  Thereon  does  not 

render  the  judgment  in  such  state  incompetent  evidence  in  an  action 

In  the  state  to  which  the  property  was  removed  to  prove  the  existence 

of  the  lien  at  the  time  of  removal.     (Or.)     Bergman  v.  Inman,  771* 

MALICE. 

MAUOB,  In  a  Legal  Sense,  means  a  wrongful  act  done  in- 
tentionally, without  just  cause  or  excuse,  or^  in  other  words,  the 
willful  violation  of  a  known  right.  (lU.)  London  Guarantee  etc. 
Co.  y.  Horn,  185. 

MABBIAOE. 

1.  BAABBIAOE — ^Validity  of  Presumed. — If  both  partieJB  are 
married  in  the  honest  belief,  founded  on  an  apparently  good  reason, 
that  they  are  capable  of  entering  into  the  marriage  contract,  when 
in  fact  one  of  them  is  not,  and  they  continue  to  cohabit  as  man 
and  wife  after  the  removal  of  the  impediment  to  their  Uwful  union, 
the  law  presumes  a  common4aw  marriage.     (111.)     Land  v.  Land,  171. 

2.  MABBIAGE-^When  Valid.— If  both  parties  are  married  in 
good  faith,  in  ignorance  of  the  fact  that  the  wife's  decree  of  di- 
vorce, recently  granted,  has  not  been  recorded,  the  marriage  is 
valid  where  the  parties  eontinue  to  cohabit  as  husband  and  wife 
after  the  decree  of  divorce  has  been  entered  and  recorded.  (111.) 
Land  v.  Land,  171. 

3.  HUSBAND  AND  WIFE—Agreement  to  Dissolve  Marriage. — 
Either  husband  or  wife,  or  both,  may  violate  the  terms  and  obliga- 
tions of  the  marriage  eontraet|  but  neither  nor  both  combined 
can  rescind  or  moiiity  it  except  as  provided  by  law.  (Utah)  Pal- 
mer ▼.  Palmer.  820. 

MABBIED  WOMEN. 

See  Husband  and  Wife. 

MASTEB  AND  SEBVANT. 
Constltuifonat  Law, 

1.  CONSTITUTIONAL  LAW— Statutes  Denying  Bight  of  Setoff 
as  Against  Employers. — ^A  statute  denying  to  employers  the  right  of 
setoff  or  of  counterclaim  In  actions  brought  by  their  employes  to 
recover  for  wages,  but  exempting  from  its  provisions  the  business 
of  farmers  or  farm  laborers  and  servants,  is  unconstitutional  in 
discriminating  against  employers  who  are  not  farmers.  The  provi- 
sion respecting  them  cannot  be  disregarded  for  the  purpose  of  sus- 
taining the  statute.     (111.)     Kellyville  Goal  Co.  v.  Harrier,  240. 

2.  CONSTITUTIONAL  LAW— Bights  of  Laborers.— A  constitu- 
tional right  to  the  free  use  of  his  hands  is  the  workman's  propprtv, 
«nd  the  right  of  thus  acquiring  property  is  his  inherent,  indefeasible 
right  to  exercise  which  he  must  have  the  unrestricted  privilege  of 
working  for  such  employer,  and  at  such  wages  as  he  chooses.  This 
Is  a  right  of  which  the  legislature  cannot  deprive  him — one  which 
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the  law  of  no  trades  union  can  take  from  him,  and  one  which  it  ii 
the  bonnden  duty  of  the  courts  to  protect.  (Pa.  St.)  Erdman  ▼• 
Mitchell,  783. 

Discharge  of  Bervani. 

3.  MASTER  AND  SEBVANT— Iiiablllty  for  Procnring  Discharso 
of  Servant. — If  an  employer's  guaranty  contract  provides  for  its 
cancellation  only  upon  notice,  a  threat  by  the  guarantor  to  imme- 
diately cancel  such  contract  unless  the  employer  discharges  a  cer- 
tain employ^  at  once,  is  a  threat  to  do  a  legal  wrong,  which  renders 
the  guarantor  liable  to  the  servant  in  ease  he  is  thus  discharged 
from  his  employment.  (lU.)  London  Guarantee  etc.  Ck>.  t.  Horn, 
185. 

4.  .  MASTER  AND  SEBVANT— lilability  for  Procnrliig  Diacharge 
of  Servant. — Ji  a  third  person  induces  an  employer  to  discharge 
his  employ6|  who  is  worlung  under  a  contract,  terminable  at  will, 
but  which  may  continue  indefinitely,  except  for  such  interference, 
and  the  only  motive  moving  such  third  person  is  a  desire  to  injure 
the  employd  and  to  benefit  himself  at  the  latter 's  expense  by  com- 
pelling him  to  surrender  an  alleged  cause  of  action  not  depending 
upon  and  not  connected  with  the  continuance  of  such  employment, 
and  for  the  satisfaction  of  which  such  third  party  is  liable,  in  whole 
or  in  part,  he  is  liable  to  the  employ^  for  thus  procuring  his  dis- 
charge.    (111.)     London  Guarantee  etc.  Co.  v.  Horn,  185. 

Vegligence  of  Servant, 

See  Druggists. 

6.    MASTEB  AND  SEBVANT— Negligence— Evidence.— If  it  is 

sought  to  charge  a  master  with  his  servant's  negligence  in  a  par- 
ticular instance,  evidence  that  the  latter  was  careful,  sober,  and 
painstaking  generally  is  not  admissible,  in  the  absence  of  evidence 
to  the  contrary.     (Ky.)     Smith  v.  Middleton,  308. 

6.  MASTEB  AND  SEBVANT— Liability  for  Groes  Negligence.— 
A  master,  whether  a  private  individual  or  a  corporation,  is  liable 
in  punitive  damages  for  the  gross  negUgenee  of  a  servant  committed 
in  the  line  of  his  employment.     (Ky.)     Smith  v.  Middleton,  308. 

Vice-principal  and  Fellow-servant, 

7.  MASTEB  AND  SEBVANT— Vice-principal  or  Fellow-servant, 
Wben  a  Qnestion  for  the  Jury. — ^Whether  a  skip-boss  was,  at  the  time 
of  an  accident  due  to  his  negligence,  acting  as  a  vice-principal  or  a 
fellow-servant  is  a  question  for  the  jury,  &  there  is  evidence  tend- 
ing to  show  that  it  was  his  custom  to  assume  general  charge  of  the 
men  and  direct  their  movements  in  a  general  way  while  in  the  shift, 
including  the  method  and  manner  of  going  out  of  the  mine.  (Minn.) 
Benland  v.  Commodore  Min.  Co.,  534. 

Independent  Contractor. 

8.  INDEPENDENT  CONTBACTOB. — A  general  contractor  and 
bricklayer  employed  to  do  all  the  brick  work  on  a  house,  who  employs 
and  pays  for  all  labor  necessary  to  the  fulfillment  of  his  contract, 
and  exercises  entire  supervision  over  that  part  of  the  work  and  over 
his  employes,  is  a  general  and  independent  contractor,  although  the 
owner  of  the  house  is  a  carpenter  and  has  the  carpenter  work  done 
by  his  own  employes.     <Va.)     Richmond  v.  Sitterding,  879. 

9.  NEGLIGENCE  OF  INDEPENDENT  CONTBAOTOB— Idabfi- 
ity  of  Owner. — ^If  a  property  owner  employs  a  careful,  skillfnl  and 
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eompetent  builder  or  contractor  to  erect  a  building  for  him.  and 
enrrenders  possession  of  the  premises  for  that  purpose,  he  is  not  liable 
for  an  injury  occurring  to  a  stranger  by  the  negligence  or  default  of 
such  contractor  or  his  immediate  employes  engaged  in  doing  the  worJu 
(Va.)     Bichmond  v.  Sitterding,  879. 

10.  NEOUGENCE  OF  INDEPENDENT  OONTBAOTOK— Liabil- 
ity of  Ownar— Dangerous  Work. — ^The  building  of  a  house  on  a  lot 
abutting  upon  a  public  street  is  not  inherently  and  necessarily  dan- 
gerous, nor  does  danger  and  hazard  necessarily  attend  its  erection, 
ao  as  to  make  the  prosecution  of  the  work  unlawful,  and  the  lot 
owner  personally  liable  for  the  negligence  of  an  independent  eon* 
tractor  employed  to  do  the  work.     (Va.)     Bichmond    ▼.    Sitterding. 

XSEOHANIO'S  LIEH. 

See  Mortgagee,  2. 

MEBOANTZI£  AOBSOt. 
See  Sales,  & 


See  Estates;  Judgment,  1* 

Koto. 

Merger  of  an  estate  at  will  in  an  estate  for  years^  151^ 
of  an  estate  for  years  in  an  estate  for  life,  153, 
of  an  estate  in  dower  in  an  estate  in  fee,  155. 
of  a  life  estate  in  an  equitable  title,  156. 
of  a  life  estate   in  a  remainder  or  reversion,  158,  1S4. 
of  a  life  estate   in  a  remainder,  when  does  not  take  plaea,  154, 

155. 
of  a  mortgage   in  the  fee,  160. 
of  a  mortgage   in  the  fee,  does  not  take  place  eontrary  to  tko 

intention  or  interest  of  the  parties,  162. 
of  a  mortgage,  when  does  not  take  place,  161. 
of  equal  estates,   158. 
of  equitable  estates,  158. 
of  estates,  conditions  essential  to,  153. 
of  estates,  defined,  153. 
of  estates,  does  not  take  place  in  equity  eontrary  to  Ike  faiteB* 

tion  or  interests  of  the  parties,  158,  159* 
of  estates,  relief  from,  in  equity,  158.  • 

of  estates,  rule  in  equity,  respecting,  158,  159. 
•f  estates,  rule  of  law  respecting,  153. 
•f  estates,  when  not  favored  in  equity,  158. 
of  legal  and  trust  estates,  157. 
of  mortgage  and  the  legal  estate,  where  there  are  Intervening 

encumbrances,  168,  169. 
of  mortgage,  by  a  purchase  at  an  execution  or  judicial  sale,  166. 
mt  mortgage,  by  the  purchase  of  the  equity  of  redemption,  163* 

166. 
of  mortgage,  in  the  legal  estate,  cannot  take  place  after  the 

assignment  of  the  mortgage,  167. 
of  mortgages,  by  the  assignment  of  several  to  the  same  person, 

168. 
of  one  estate  of  years,  in  another,  153. 
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MILK  IN8FECTI0N. 

See  Municipal  Corporations. 

MINES  AND  BONESAU. 
Tn  (General, 

1.  MINES   AND  MINING— Iiocatlon   by  OoTemment  Olllcer.— 

The  United  States  statute  prohibiting  officers,  clerks  and  employ^ 
in  the  general  land  office  from  purchasing  or  acquiring  public  lands, 
includes  deputy  United  States  mineral  surveyors  while  such  officers, 
and  the  locating  of  a  mining  claim  by  such  an  officer  is  yoid,  and 
hu  can  convey  no  rights  therein.     (Utau)     Lavagnino  v.  Uhlig,  608. 

2.  MINES  AND  MINING — ^Advtrse  Claims— PresnmptiozL — ^Un- 
der a  statute  providing  that  it  shall  be  '' assumed '^  that  there  is  no 
adverse  claim  to  mineral  for  which  application  has  been  filed,  unless 
filed  within  sixty  days,  during  which  notice  of  such  application  is 
required  to  be  published,  it  must  be  conclusively  presumed  that  one 
who  fails  to  file  an  adverse  claim  within  such  prescribed  time  has 
no  such  claim.     (Utah)     Lavagnino  v.  Uhlig,  808. 

8.    MINES  AND  MINING— Object   of  Adverse  Proceedings.— A 

statute  providing  that  an  adverse  claimant  to  a  mining  claim  may 
institute  proceedings  to  determine  the  right  of  possession  to  the 
claim,  does  not  authorize  a  determination  of  the  rights  of  the  ci>n- 
testants  to  a  patent,  but  only  the  right  of  possession  of  the  dis- 
puted claim.     (Utah)     Lavagnino  v.  Lhlig,  808. 

4.  MINES  AND  MINING— Adverse  Proceedings.— Plaintiff  in  an 
action  to  determine  the  right  of  possession  of  a  disputed  mining 
claim,  who  fails  to  show  any  right  to  the  claim,  becomes  a  stranger 
to  the  title  and  cannot  avail  himself  of  the  rights  of  a  third  party, 
who  has  failed  to  file  an  adverse  claim  within  the  time  prescribed 
by  statute.     (Utah)     Lavagnino  v.  Uhlig,  808. 

Statute  of  Limitations. 

6.  MINES  AND  MINING— Nature  of  Claim— Iiimltations.— Min- 
ing claims  are  real  property.  They  pass  by  deed  and  are  subject  to 
the  operation  of  the  statute  of  limitations.  (Utah)  Lavagnino  v. 
UhUg,  808. 

6.  MINES  AND  MINING — Statute  of  Limitations. — A  person 
who  fails  to  Institute  an  action  to  recover  possession  of  a  mining 
claim  within  seven  years  after  adverse  possession  by  another  H 
barred  from  maintaining  such  action  by  the  statute  of  limitations. 
(Utah)     Lavagnino  v.  Uhlig,  808. 

Note. 

Mistake   of  law  or  of  fact,  subrogation  on  account  of,  517,  518. 

MORTGAGES. 

1.  A  CONVEYANCE  Absolute  in  Form,  but  Intended  to  Secure 
the  Payment  of  Debts  Due  to  the  Grantee  is  a  mortgage,  and,  sub- 
ject thereto,  the  title  of  the  grantor  is  affected  by  the  lien  of  a 
judgment  subsequently  entered  against  him.  (Cal.)  Hooker  v. 
Burr,  17. 

2.  LIENS— Bights  of  Holder  of  Mortgage  Uen  as  Against  Me- 
chanic's Lien. — ^If  a  mechanic's  lien  is  recorded  a^nst  propertv  on 
which  there  is  a  prior  deed  of  trust,  the  trust  creditor  has  the  1»ene- 
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fit  of  bis  lien  upon  the  land  only  to  the  extent  of  its  valae,  exdnBive 
of  the  bnildingSy  or  strueturea  placed  thereon  since  his  lien  was  cre- 
ated, and  the  value  of  the  land  is  to  be  ascertained  by  the  court, 
either  by  itself  or  through  a  commissioner  at  the  time  that  the  liens 
are  enforced.  The  prior  encumbrancer,  as  to  the  sum  so  fixed,  is  to 
be  preferred  on  the  distribution  of  the  proceeds  of  the  sale,  but  this 
amount  is  all  he  can  obtain  until  the  mechanic's  lien  is  satisfied. 
(Ya.)     Hudson  v.  Berham,  S49. 

3.  KOTICE  to  Mortgagee  by  Becltals  in  His  Mortgage.— Where 
a  mortgage  of  two  parcels  of  land  recites  that  they  are  subject  to 
another  mortgage,  giving  its  date  and  the  name  of  the  mortgagee, 
but  one  of  such  parcels  has  by  mistake  been  omitted  from  the  mort- 
gage referred  to,  the  second  mortgagee  cannot  resist  the  reforma- 
tion of  the  first  mortgage  so  as  to  include  the  omitted  parcel.  (Fla.) 
Herring  v.  Pitz,  108. 

See  Corporations,  5;  Estates;  Homestead,  7;  Husband  and  Wife,  8; 

Judgment,  16;  Bailroads,  1;  Waste. 
Note. 

Mortgages,  conveyance  by  mortgagee,  when  operates  as  an  assign- 
ment of  the  debt,  160. 
eonveyance  to  the  mortgagee,  when  does  not  discharge  the  debt, 

merger  of,  in  the  legal  estite,  160-170. 

on  after-acquired  property.    See  Railways. 

MUNICIPAI.  COSPORATION& 

In  (hnerah 

1.  MtnnCIPAIi  COBPOBATIOKS.— The  Charter  of  the  city  of 
St.  Louis,  adopted  by  the  voters  therein  pursuant  to  the  constitution 
of  the  state,  has  all  the  force  and  effect  of  a  charter  which  emanates 
from  the  general  assembly.     (Mo.)     St.  Louis  v.  Fischer,  614. 

2.  MtTNICIFAL  COBPOBATIONS—BaHroad  Switches  in  Stnet 
—Private  Use. — A  city  council  has  no  delegated  power  to  grant  a 
franchise  which  will  burden  the  streets  of  a  municipality  with  a 
switch-track  to  be  operated  by  a  steam  railway  exclusively  for 
the  convenience  and  private  use  of  a  private  corporation  to  the  det- 
riment of  the  citizens  residing  on  such  street  and  damage  to  their 
property  abutting  thereon*  (Utah)  Cereghino  v.  Oregon  Short 
Line  B.  B.  Co.,  843. 

3.  MUNIOIPAL  COBPOBATIOKS— Power  to  Oraat  Street  Fran- 
chises.— ^If  the  statute  provides  that  the  power  of  a  city  council  to 
grant  franchises  to  railway  companies  to  maintain  tracks  in  a  street 
can  be  exercised  only  by  ordinance,  resolution,  or  by-law  duly  passed 
and  enacted,  a  resolution  conferring  such  right,  to  be  valid  and  ef- 
fective, must  be  passed  in  accordance  with  all  the  formalities  pro- 
vided by  law.  (Utah)  Cereghino  v.  Oregon  Short  Line  B.  B.  Co., 
843. 

4.  MUNICIPAI.  COBPOBATIOKS— LiabiUty  for  Acts  of  Ofll- 
ean. — ^If  a  damaging  act  or  the  neglect  of  a  city  officer  arises  in  the 
execution  of  a  duty  which  is  for  the  exclusive  benefit  of  the  city,  it 
is  liable,  but  if  such  duty,  in  whole  or  in  part,  is  one  imposed  upon 
the  city  as  a  public  instrumentality  of  the  state,  it  is  not  liable. 
(Wash.)     Simpson  v.  Whatcom,  951. 

5.  MUNICIPAI.  COBPOBATIONS— Liability  Under  Void  Ordi- 
naace. — A  municipal  corporation  is  not  liable  for  the  acts  of  its 
officers  in  arresting  and  prosecuting  a  person  under  a  void  ordinance 
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undertaking  to  impose  a  license  fee  for  the  benefit  of  the  eitj  and 
enacted  under  apparent  authority  of  a  statute.  In  sneh  ease,  the 
damage  arises  in  the  performance  of  a  duty  imposed  upon  the  eity 
as  a  public  instrumentality  of  the  state.  (Wash.)  Simpson  v. 
Whatcomb,  951. 

Purchase  and  Use  of  Outside  Lands. 

6.  MUNIOIPAIi  COBPOBATIOK&— Power  to  Purchase  and  Vn 
Oatside  Lands. — ^A  city  having  express  authority  to  improve  its 
streets  and  to  purchase  such  real  estate  as  is  reasonably  necessary 
or  convenient  for  the  city's  use,  has  power  to  purchase  real  estate 
outside  its  corporate  limits  convenient  for  use  in  obtaining  a  supply 
of  crushed  rock  to  be  used  upon  the  city  streets.  (Wis.)  Schneider 
V.  Menasha,  996. 

7.  MUNICIPAL  COBPOBATIOK3— Power  Outside  of  Limits.— 
Under  general  charter  powers  a  city  may  do  business  outside  its 
boundaries  so  far  as  is  reasonably  necessary  to  carry  out  the  ex- 
press powers  granted  to  it.     (Wis.)     Schneider  v.  Menasha,  996. 

8.  MUNICIPAL  OOBPORATIONS— Purchase  of  Outside  Lands— 

Business  Purposes — Goyemmental  Power. — A  municipal  corporation 
may  take  and  hold  land  eonvenient  and  accessible  for  its  business 
use  and  purposes,  although  such  land  lies  outside  its  corporate  lim- 
its, and  its  charter  confers  no  express  authority  to  own  land  out- 
side its  limits.  But  the  city  cannot  exercise  its  sovereignty  over 
it,  though  it  can  exercise  aU  the  rights  and  powers  pertaining  to 
ownership.     (Wis.)     Schneider  v.  Menasha,  996. 

9.  MUNICIPAL  COBPOSATIONS — Powers. — A  municipality  hss 
no  right  to  exercise  sovereign  or  governmental  authority  over  prop- 
erty owned  by  it  and  acquired  for  business  purposes  outside  its  cor* 
porate  limits.     (Wis.)     Schneider  v.  Menasha,  990. 

10.  MUNICIPAL  COBPOBATIONS — Power  to  Purchase  Outside 
Lands — ^Remoteness  of  Property. — ^In  determining  whether  corporate 
authority  has  been  exceeded  in  purchasing  outside  lands  for  busi- 
ness purposes  by  reason  of  the  distance  from  the  city  limits  the  act 
in  question  reaches,  that  question  must  be  solved  by  an  appeal  to 
reason,  keeping  in  mind  that  municipalities  in  business  matters  are 
governed  by  very  much  the  same  rules  as  private  corporations,  and 
are  to  be  given  a  wide  range  without  being  held  guilty  of  an  abus^ 
of  power.  If,  however,  the  agents  of  the  city  go  so  far  from  its 
boundary  to  obtain  land  for  its  use,  that  the  element  of  convenience 
is  no  longer  apparent,  there  is  such  an  abuse  of  authority  as  to 
render  the  act  void.     (Wis.)     Schneider  v.  Menasha,  996. 

Dairy  and  Milk  Regulations. 

11.  CONSTITUTIONAL  LAW— Delegation  of  PoUoe  Power. — ^The 
police  power  of  the  state  may  be  delegated  to  a  municipal  corpora- 
tion to  enable  it  to  enact  reasonable  ordinances  to  secure  to  its 
inhabitants  pure  and  unadulterated  milk.  (Va.)  Norfolk  y.  Flynn, 
918. » 

12.  BnmiCIPAL  COBPOBATIONS— MUk  Inspection  Oidlaances. 
A  municipal  ordinance  requiring  the  inspection  of  all  milk  sold  within 
tho  city  limits,  and  proviriinsr  that  vendors  thereof  shall  pay  a 
license  fee,  is  not  extraterritorial  in  its  effect,  nor  void  as  affecting 
persons  beyond  the  city  limits,  when  it  only  touches  those  who  come 
within  the  limits  of  the  city  to  dispose  of  their  milk.  (Ya.)  Nor> 
folk  y.  Flynn,  918. 
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]&  ICUNIOXPAL  OOBFORATIONS— BCQk  Xnapeetlon  Ordinances. 
A  munieipal  ordinanea  requiring  the  pajment  of  a  lieenie  fee  b^ 

iiiilk  venuers  to  pav  tiic  s:'.i.i  y  and  expeuses  of  a  milk  insoector,  is 
not  in  eonfliet  with  a  statute  forbidding  a  municipality  to  impose 
anj  tax,  fine,  or  penalty  on  persons  selling  their  own  farm  or  domestie 
products  in  the  city.  Charges  thus  imposed  are  in  no  sense  a  tax, 
ina  or  penalty,  but  a  legitunate  fee  charged  for  services  rendered* 
(Va.)     JSortoik  v.  h'iynu,  918. 

14.  POLICE  POWEB—Balrles,  Sight  of  01t7  to  ProUbit.— Where 
ezpreei  anthoritr  is  conferred  upon  a  eity  to  prohibit,  remove,  and 
regulate  cow-stables  and  dairies  ''within  prescribed  limits,"  it  may 
maKe  tho  prohibited  area  coextensive  with  the  city  limits.  (Mo.) 
8t.  Louis  V.  Fischer,  614. 

16.  POLIOS  POWES— Dairies,  Segulatiog  Their  LoeatioiL— An 
ordinance  declaring  that  no  diary  or  cow-stable  shall  be  established 
or  maintained  within  the  limits  of  the  eity  without  permission  from 
the  municipal  assembly  by  ordinance,  is  not  invalid  as  empowering 
the  assembly  to  discriminate  against  one  man  and  favor  another, 
or  as  contravening  the  fourteenth  amendment.  (Mo.)  St.  Louis  t* 
Fischer,  614. 

16.  POLIOS  POWEB— Dairies.— If  an  Ordinance  Forbids  dairies 
to  be  established  without  permission  from  the  municipal  assembly, 
the  fact  that  prior  to  the  enactment  of  the  ordinance  premises  had 
been  used,  but  subsequently  were  abandoned,  as  a  dairy,  does  not 
authorize  a  person  to  establish  a  new  dairy  thereon  without  per- 
mission.    (Mo.)     8t.  Louis  V.  Fischer,  614i. 

Streets, 

17.  MtnnOIPAL  COBPOSATIOKS. — ^Bicycles  and  Their  Use  upon 
the  streets  of  a  city  are  proper  subjects  for  police  regulation  in  tho 
interest  of  the  public  safety  and  welfare.  (Wash.)  Simpson  v. 
Whatcom,  951. 

18.  INDEMNITY— Action  Over  to  Secover— Evldenee  of  Non- 
liability.— In  an  action  by  a  city  against  a  land  owner  to  recover 
damages  it  has  been  compelled  to  pay  for  his  assumed  negligent  use 
of  a  street,  the  defendant  is  entitled  to  show  that  he  was  under  no. 
obligation  to  keep  the  street  in  a  safe  condition,  and  that  it  was  not 
through  his  default  that  the  accident  happened  and  the  injury  ro- 
bulted.     (Va.)     Richmond  v.  Sitterding,  870. 

19.  MX7NI0IPAL  COBPOBATION3— Extension  of  Street  by  User. 

The  extension  of  a  street  by  a  municipality  may  be  effected  by  the 
actual  prolongation  of  the  street  by  its  travel  and  use  by  the  publie 
for  the  requisite  period  and  its  acceptance  as  thus  used  by  the 
city.     (111.)     Village  of  Lee  v.  Harris,  176. 

20.  MUNIOIPAL  OOBFOBATIONE— Acceptance  of  Streets.^ 
Acceptance  by  a  city  or  village  of  some  of  the  streets  and  alleys 
appearing  on  a  plat  is  an  acceptance  of  the  entire  system  of 
streets  and  alleys  so  appearing,  unless  an  intention  to  limit  the 
acceptance  is  shown.     (111.)     Village  of  Lee  v.  Harris,  176. 

21.  MUNICIPAL  COBPOBATIONS— Acceptance  of  Streets.— 
Immediate  opening  and  use  by  the  public  of  all  the  streets  in  ground 
laid  out  and  platted  into  lots,  for  their  entire  length,  or  an  imme- 
diate formal  accepCance  by  some  competent  publie  authority,  is  not 
necessary  to  give  effect  to  the  dedication  of  the  land  to  the  public 
use  as  a  street,  by  the  making  of  a  town  plat  and  the  selling  of 
lots  with  reference  thereto.     (111.)     Village  of  Lee  v.  Harris,  176w 

Am.  Bt.  Bep.,  YoL  00-69 
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tkiBg  to  bidieato  that  it  was  a  dangerous  explosive,  whereby  a  third 
person,  without  fault  or  negligenee  on  his  part,  was  injured  hj  an 
explosion  of  the  substance,  is  not  subject  to  general  demurrer.  The 
only  remedy  is  by  motion  to  make  the  complaint  more  definite  and 
certain.     (Wash.)     Weiser  v.  Holzman,  932. 

2.  MEOUGEKOE— Liability  to  Third  Person.— One  who  know- 
ingly sells  and  deliyers  to  another  an  article  intrinsically  dangerous 
to  human  life  or  health,  such  as  a  poison,  explosive,  or  the  like, 
without  notice  to  the  purchaser  that  it  is' intrinsically  dangerous,  is 
liable  to  any  person  who  is,  without  fault  on  his  part,  injured  thereby 
without  regard  to  any  privity  of  contract.  (Wash.)  Weiser  ▼• 
Holzman,  932. 

See  Death;  Druggists;  Master  and  Servant;  Bailroada. 

Ncte. 

HogUgsnce^   eontributory,   on   part   of   guests,   when   relieves   ina- 
keepers  from   liability,  595. 

XEOOTIABLB  INSTBXTMENTa 

See  Bills  and  Notes. 

Note. 

Negotiable  Instmmeats,  gifts  eausa  mortis  of,  908,  909l 
subrogation,  in  favor  of  indorsers  of,  610,  511. 

H0NSESIDEN1& 
See  Process. 

MTJISANCB, 

1.  NUISAKOE — Oaming-honse. — ^At  common  law,  a  common  gam- 
ing-house is  a  nuisance,  and  persons  who  are  in  the  occupation  and 
control  of  such  a  house  are  guilty  of  maintaining  a  nuisance.  (Ky.) 
Commonwealth  v.  Western  Union  TeL  Co.,  299. 

2.  NUI8AN0B — Telegraph  Ctompaay  Delivering  Badng  Hews^ — 
The  fact  that  a  telegraph  company  receives  and  transmits  racetrack 
news  to  persons  engaged  in  maintaining  a  nuisance  at  a  place  in 
gambling  on  races  thus  reported  to  them,  together  with  the  fnet 
that  such  company  delivers  such  news,  knowing  that  it  is  to  be 
used  for  gambling  purposes,  does  not  make  the  telegraph  company 
guilty  of  maintaining  such  nuisance.  (Ky.)  Commonwealth  w. 
Western  Union  TeL  Co.,  299. 

3.  NUISANCE — Injunction  by  Private  Citizen. — A  private  eiti- 
sen  whose  property  abuts  upon  a  street  where  a  switch  niOroad  track 
is  proposed  to  be  conBtructed  without  lawful  authority  and  in  such 
a  way  as  to  become  a  public  and  private  nuisance  and  whose  property 
would  be  specially  damaged  thereby,  is  entitled  to  an  injunction  to 
restrain  and  prevent  such  threatened  injury.  (Utah)  Cereghino  ▼• 
Oregon  Short  line  B.  B..  Co.,  d43. 

OFFICEBfl. 

PUBUC  OPFICEB— Interest  on  Funds  Deposited  with  Baak^-^ 
If  an  officer  deposits  public  funds  with  a  bank,  and  the  bank,  with 
knowledge  of  the  ownership  of  the  money,  pays  interest  thereon  to 
the  officer  individually,  the  state  may  recover  from  the  bank  the  in- 
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terest  to  ^Terta^     (Md.)     American  Bandhkg  Oa.  t. 

Jfotm. 

QfficUl  Boodi^  labrogation,  in  favor  of  auntiea  on,  509L 

PASOL  EVIDENCE. 

See  Crops,  t;  Eyidenee^  L 


h:':kii: 


1.  PABTNEESHIF^Iiiability  of    Partean  to    Back  Otter.— If 

a  loss  sustained  by  a  partnership  is  imputed  to  the  conduct  of  one 
partner  more  than  to  that  of  another,  yet,  if  the  former  acted  bona 
fids  with  a  view  to  the  bene&t  of  the  firm,  and  without  eoipabla 
negiigence,  the  loss  must  be  borne  equally  hj  alL  (Pa.  St.)  Ljona 
V.  Lyons,  779. 

2.  PARTNERSHIP— liability  of  Partner  for  UacoUected  Debt. — 

A  partner  cannot  be  charged  with  a  debt  due  the  firm  at  the  time 
of  its  dissolution,  if,  at  that  time,  and  thereafter,  the  debtor  was 
in  solvent,  and  it  is  not  shown  that  sueh  debt  could  haye  been  eol- 
Irr-tPj)  I  V  '^-Val  process,  or  liiat  tuere  was  auy  request  for  the  in- 
stitution of  a  suit  for  its  collection  or  for  the  appointment  of  a  re- 
ceiver,    (i-a.  bt.)     Lyous  v.  Liyons,  779. 

3.  PARTNERSHIP— Attachment  Proceedings  Between  Part- 
ners— Indemnity. — A  liquidating  partner  summoned  in  attachment 
proceedings  against  his  copartner  cannot  be  required  to  pay  over 
any  money  to  his  former  partner  until  the  attachment  is  determined 
or  he  is  given  protection  by  a  satisfactory  bond  of  indemnity.  (Pa. 
St.)     Lyons  v.  Lyons,  779. 

4.  PABTNERSHTP   Jb   Bleeding,  Training;   and  Badag  TTorw 

for  purses  is  legal  and  may  be  settled  in  court  after  its  termination. 
(Ky.)     Central  Trust  etc.  Co.  v.  B<!dpass,  317. 

5.  PABTNEBSHIP  in  Baceborses— Credits  oo  Acooimttag  or  SeU 
tlement. — A  surviving  partner  in  a  partnership  for  breeding,  train- 
ing and  racing  horses  for  purses  is  entitled  in  a  settlement  of  the 
partnership  atiuirs  to  credit  for  money  paid  out  by  him  after  the 
death  off  his  copartner  for  training  the  partnership  horaes  and 
keeping  them  in  condition  to  race,  and  also  to  credit  for  money 
paid  for  entering  such  horses  in  stake  races,  as  all  this  adds  to 
their  selling  value.     (Ky.)     Central  Trust  etc  Co.  t.  Bespass,  317. 

6.  PABTNEBSHIP  in  Baceborses — Settlement — Credits  for  Beta 
Made. — ^A  surviving  partner  in  a  partnership  for  breeding,  training 
and  racing  horses  is  not  entitled,  on  a  settlement  of  the  partnership 
affairs,  to  credit  for  money  lost  and  paid  by  him  on  a  ^Bt  on  such 
horses  made  by  him  for  the  firm,  under  its  promise  to  reimburse 
him  in  ease  of  loss.     (Ky.)     Central  Trust  etc.  Co.  v.  Bespass,  317. 

7.  PABTNEBSHIP  for  Gambling— Bight  to  an  Aoeoimting. — A, 
court  of  equity  will  not  lend  its  aid  for  the  settlement  and  adjust- 
ment of  the  transactions  of  a  partnership  formed  and  carried  on  for 
gambling.     (Ky.)     Central  Trust  etc  Co.  v.  Bespasa,  317. 

8.  PABTNEBSHIP  for  Illegal  Purpose— Bight  to  aa  Aeooimtiiig; 
A  court  of  equity  will  not  entertain  a  bill  for  an  aeconnting  9t  m 
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partneTsbip  in  a  business    confessedly   illegaL     (Ky.)     Central    et«. 
Cb.  V.  RespasB,  317, 

Koto. 

Partaershlp,  eonfliet  of  laws,  partnership  illegal  by  the  law  of  the 

fomm  cannot  be  enforced,  326. 
for  betting  on   horseraces,   326. 
for  gambling,  account  and  settlement  of  affairs  of,  cannot  be 

enforced  in  the  courts,  326. 
illegal  contracts  of,  equity  will  not  carry  out,  326. 
illegal  conversion  by  one  partner  of  the  property  of,  829. 
illegality,  as  a  defense  to  an  action  for  an  accounting,  327. 
in  lotteries,  equity  will  not   settle  affairs   of,  327. 
partly  for  legal  and  partly  for  illegal  purposes,  829. 
profits  of,   completed,   illegal,  whether  accounting  for  may  be 

compelled,   327,  328. 
to  increase  the  price  of  food,  equity  will  not  aid  either  partnefl 

against  the  other,  327. 
to  stifle  competition  in  bidding  for  public  work,  826,  827. 
•  to  suppress  competition  is  illegal,  and  neither  party  is  entitled 

to  redress  in  the  courts,  326,  327. 

PBBCOLATIVO  WATEBS. 
See  Waters  and  Watercourses. 

■ 

PLBADIKa. 

1.  PLEADING— Defects  in  Ck>mplalnt  not  Onred  by  Pailnre  to 
Demur. — The  failure  to  demur  to  a  complaint  does  not  waive  the 
right  to  object  to  it  on  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.     (Or.)     Moore  v.  Halliday,  724. 

2.  PLBADIKO — Amendment  Changing  Parties,  When  not  Pennla- 
Blble. — A  plaintiff  suing  in  his  individual  capacity  csnnot  amend  the 
complaint  so  as  to  sue  as  executor  and  thereby  recover  in  that  ca- 
pacity.    (Me.)     Fleming  v.  Courtenay,  414. 

Bee  Limitation  of  Actions,  11-13. 

pLEDaE. 
In  Oeneral, 

1.  PLEDGE  Made  in  Contravention  of  Zaw,  When  Void. — ^If  • 
statute  provides  the  manner  in  which  pledges  must  be  made,  and 
imposes  a  penalty  for  a  violation  of  its  provisions,  and  creates  a 
eause  of  action  for  damages  in  favor  of  the  injured  party,  such 
penalty  is  not  the  exclusive  remedy,  but  the  contract  of  pledge  must 
be  treated  as  invalid.  (Minn.)  Swedish- American  Kat«  Bank  v. 
First  Nat.  Bank,  549. 

2.  A  PLEDGE  of  Pwiwity  Situate  in  a  WarelioDse  muvi  be  B«- 
Strlcted  to  the  Identical  Property  Pledged,  and  if  other  property^ 
though  of  like  character,  is  subsequently  substituted  for  it,  the  pledge 
is  lost,  unless  some  statute  has  changed  the  common-law  rula. 
(Minn.)     Swedish- American  Nat.  Bank  v.  First  Nat.  Bank,  549. 

Conflict  of  Laws, 

S.  PLEDGE — Conflict  of  Laws. — The  PartSas  t«  »  Contract  of 
Pledge  will  be  Presmned  to  have  had  in  View  the  Lawi  of  the  8ta;le 
where  the  prt^rtj  was  situated,  though  the  eontract  to  seeore  which 
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the  pledge  was    made  is  governed    bj    the    laws    of   another   iitate. 
(Minn.)     Swedish- American  Nat.  Bank  v.  First  Nat.  Bank,  549. 

4.    CONFLICT  OF  laAWS — Place  of  Contract  of  Pladge. — ^If  a 

banker  residing  and  doing  business  in  Massachusetts,  in  respon&e  to  a 
telegram  from  a  corporation  doing  business  in  Minnesota,  agrees  to 
make  a  loan  to  be  secured  hj  grain  on  deposit  in  the  warehouse  of 
the  borrowers  in  Minnesota  and  other  western  states,  and  thereupon 
a  promissory  note  is  executed  and  mailed,  with  the  warehouse  receipts 
representing  the  grain  to  the  lender  at  Boston,  and  a  draft  drawn  on 
him  for  the  amount  of  the  loan,  the  place  of  the  contract  of  pledge  is 
not  in  Massachusetts,  though  the  note  by  its  terms  is  payable  in  that 
state.  (Minn.)  Swedish -American  Nat.  Bank  v.  Urst  Nat.  Bank, 
549. 

6.  CONFUCT  OF  XAWS.— The  Validity  of  a  Fledge  of  Property 
Situate  In  Another  State  must  be  determined  by  its  laws,  though 
made  by  a  resident  of  this  state,  of  which  all  the  parties  to  the  con- 
troversy are  residents.  (Minn.)  Swedish-American  Nat.  Bank  t. 
First  Nat  Bank,  549. 

See  Assignment  for  Creditors,  5. 

POUCE  POWEB. 
See  Constitutional  Law,  5;   Municipal  Corporationa. 

PBACTICB. 
See   Constitutional  Law,  8. 

PSINCIPAI.  AND  AGENT. 

1.  AGENCY — Tort  of  Agent — ^Indemnity  from  Principal — ^Plead- 
ing.— ^If  plaintiff  alleges  that  defendant  appointed  him  as  his  agent 
to  take  certain  goods  and  transport  them  to  a  particular  pUce, 
which  he  did  without  knowing  that  his  act  constituted  a  tort,  and 
acting  in  good  faith  on  the  defendant's  representation  that  such 
taking  was  lawful  and  proper,  and  that  thereafter  a  third  person 
recovered  judgment  against  him  for  such  act  of  taking,  which  judg- 
ment he  was  compelled  to  pay,  together  with  expenses  of  litigation^ 
and  that  defendant  refused  to  reimburse  him  upon  demand,  hU  com- 
plaint states  a  cause  of  action,  and  is  not  subject  to  general  demur* 
rer  on  the  ground  that  indemnity  cannot  be  recovered  between  joint 
tort-feasors.     (Utah)     Hoggan  v.  Cahoon,  837. 

2.  AGENCY — ^Tort  of  Agent — ^Indemnity  from  PrlndpaL — If  an 
agent  acts  in  good  faith  for  his  principal  under  the  latter 's  direc- 
tion, relying  upon  his  representations  that  the  transaction  is  lawful, 
and  it  is  not  manifestly  unlawful,  the  law  implies  indemnity  from 
the  principal  to  the  agent,  for  damages  of  third  persons,  and  if.  as 
the  result  of  acts  so  performed,  the  agent  is  mulcted  in  damages, 
the  principal  must  respond  to  the  agent  therefor,  as  well  as  for  the 
necessary  expenses  incurred  in  resisting  the  claims  of  third  persona 
who  were  injured  in  the  transaction.  (Utah)  Hoggan  v.  Gaboon, 
«37. 

3.  AGENCY— -Tort  of  Agent— Indemnity— Venne.— If  a  prin- 
cipal and  agent  reside  in  one  county  and  the  agent  commits  a  tort 
in  another  county  by  there  seizing  property  of  a  third  person  and 
t)ringing  it  into  the  county  of  the  residence  of  his  principal,  under 
the  latter 's  direction  and  acting  on  his  representations  and  in  good 
faith,  such  agent,  in  the  event  of  being  compelled  to  pay  a  judgment 
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leeoTered  by  sncli  third  person,  is  entitled  to  bring  an  aetion  to  re- 
mfwer  indemnity  from  his  principal  in  the  county  where  both  agent 
«Bd  principal  reside,  and  where  the  main  facts  of  such  eause  of  ac* 
tioii  arose.     (Utah)     Hoggan  y.  Cahoon,  837. 

FBINCIPAI.  AND   SX7BETT. 

1«    SXJBETIES  on  Onardians'   Bonds — ^Additional  Bonds— XdabU- 

Mf. — The  execution  of  one  or  more  new  guardian  bonds  in  addition 
to  the  old  one  is  merely  cumulative,  affording  additional  protec- 
tion and  security  to  the  infant,  and  the  obligations  of  all  the  sure- 
ties in  all  the  bonda  are  coequal  and  coextensive.  (Ky.)  Abshiro 
▼.  Bowe,  808. 

S.  SUBETIBS  on  Guardians'  ISonds— New  Bond—Liability  for 
Past  Defalcation* — In  the  absence  of  a  covenant  of  indemnity  in  a 
Bew  and  additional  guardian's  bond,  the  liability  of  all  the  sureties 
m  both  the  old  and  new  bonds  for  all  past  liability  for  the  default 
•f  the  guardian  is  coequal,  as  if  they  had  executed  one  bond  orig<- 
■ally.     (Ky.)     Abshire  v.  Bowe,  302. 

3.  SUBETIBS  on  Onardians'  Bonds— Liability  in  One  Action. — 
If  two  or  more  bonds  have  been  executed  to  a  ward  by  his  guardian, 
it  is  not  necessary  to  sue  the  sureties  separately  upon  their  re- 
spective bonds  for  the  default  of  the  guardian,  and  they  may  all 
lis  joined  in  one  and  the  same  action.     (Ky.)     Abshire  t«  Bowe,  302. 

See  Appeal  and  Error,  4;    Guaranty, 

PBIVITY. 

See  Negligence. 

PBOBATE  PBO0EEDINO8. 

See  Executors  and  Administrators;    Wills. 
Hots. 

Pxobats  Sslas^  subrogation  in  favor  of  purchasers  at,  SBO. 

PBO0E83. 

WITNESSES-- Nonresident  — Compelling    Attendance    of.— 

Neither  a  superior  judge  nor  any  other  officer  qualified  to  take  dep- 
ositions has  jurisdiction  to  corr'pel  bv  attachment  the  attendance  of 
m  nonresident,  who  is  outside  the  jurisdiction,  for  the  purpose  of  har* 
lag  his  deposition  taken,  although  he  has  been  served  with  sub- 
poena while  temporarily  within  the  jurisdiction.  (Wash.)  State  v. 
Kennan,  949« 

See  Insurance,  1,  2. 

PUBLIC  LAND& 
H  Oenerat. 

1.  STATUTES— Con«?tn!o*Jo*».— The  Fiiitefl  8t^t'»«  statute  prohib- 
iting officers,  clerks,  and  employes  in  the  general  land  office  from 
^rchasing  publie  lanrls  was  not  repealed  by  the  statute  subsequently 
adopted  declaring  public  lands  containing  valuable  mineral  deposits 
open  to  purchase  by  citizens  of  the  United  States  and  those  having 
declared  their  inteution  of  becouiing  such.  (Utah)  Lavagnino  v. 
JDhlig,  808. 

2.  DECISIONS  of  Land  D«t)artm<^nt — ^Binding  Effect  of. — While 
As  decisions  of  the  United  States  land  department  on  matters  of 
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Iftw  m  aot  blading  upon  the  tmati,  tkcj  fhonld  not  b«  orerrmM 
except   when   thej    are   eleaxlj     erroneooB.     (Utah)     Lavagiiiao     t. 

TJUig,  808. 

S.  FX7BLIC  liAKDS,  Pfttoit  to^  Effect  of  Inoing/^Tho  isiiiaf 
of  a  United  States  patent  for  land  as  agricultnral  in  eharaeter  » 
a  judgment  of  the  tribunal  haring  jnriadietion  that  sneh  is  the  ehar- 
aeter of  the  land,  which  cannot  afterward  be  eoIlateraUy  attaeked. 
(CaL)     Paterson  ▼.  Ogden,  31. 

4.  PX7BIJC  laAKDB— Patent^  BeservatlQii  of  Mbienl  Lanii 
iB« — The  words  in  an  agricnltural  patent  "subject  to  the  right  of 
the  proprietor  of  a  vein  or  lode  to  abstract  or  remove  his  ore  tfaer^ 
from  should  the  same  be  found  to  penetrate  or  intersect  the  prom- 
ises hereby  p^ranted"  leaves  the  patentee  subject  only  to  the  right 
of  the  proprietor  of  a  vein  or  lode  the  top  or  apex  of  which  lies  oot- 
tide  of  the  lands  patented,  but  which  penetrates  into  such  land  in 
its  dip  or  downward  course,  to  abstract  and  remove  his  ore  theref  ruA. 
It  does  not  give  any  right  to  enter  and  mine  on  the  sarfaee  of  the 
patented  land.     (Cal.)     Paterson  v.  Ogden,  31. 

5.  PUBLIC  liANDS^  Qoieting  Title  to.— One  who  has  made  a 
homestead  entry  upon  public  lands,  the  title  to  which  remains  in 
the  United  States,  and  who  has  a  mere  inchoate  rig^t  which  nay 
ripen  into  title  when  he  implies  with  the  reqairements  of  law  m 
respect  to  settlement,  culture,  and  proof  thereof  within  the  tia* 
allowed,  cannot  maintain  a  suit  to  qniet  his  title  against  anothar 
claimant  of  the  same  lands.     (Or.)     Moore  ▼.  Halliday,  724^ 

Homesteads. 

6.  HOMESTEADS — ^Death    of    Claimant    Before    Patent. — ^If     a 

homestead  claimant  upon  public  lands  dies  before  patent  issues,  or 
before  the  right  to  demand  a  patent  has  aecraed,  the  land  does  not 
become  a  part  of  his  estate,  nor  subject  to  administration.  Upon 
his  death,  aU  of  his  rights  nnder  the  homestead  entry  cease,  and  his 
heirs  become  entitled  to  a  patent,  not  as  successors  to  his  equitable 
interests,  but  beeause  the  law  gives  them  a  preference  as  new 
homesteaders,  and  allows  them  the  benefit  of  the  residence  of  their 
ancestor  upon  the  land.     (Wash.)     Towner  v.  Bodegeb,  936. 

7.  HOMESTEADS— Death  of  Home8teadez»--Bl|prts  of  Helxn— 
Administration. — ^Whatever  rights  survive  the  death  of  a  homestead 
settler  belong  to  his  heirs  and  not  to  his  estate,  and  if  his  heirs  fad 
to  exercise  such  rights,  or  if  there  are  no  heirs  capable  of  exercising 
them,  the  land  becomes  again  open  for  occupancy  by  any  qualiiled 
homesteader.  The  administrator  of  the  deceased  homesteader,  an 
such,  succeeds  to  no  rights  in  the  homestead,  because  these  are  re- 
served to  the  heirs,  nor  ii  snch  administrator  invested  with  any  right 
to  sell  the  property  and  improvements  to  pay  debts  simply  becainse 
there   are  no   heirs.     (Wash.)     Towner   v.   Bodegeb,   936t. 

8.  HOMESTEADS  —  Liability      for      Debts  —  Administration.— 

Neither  a  homestead  nor  a  homesteader's  mere  right  to  possession  of 
unsurveyed  public  lands,  together  with  his  improvements  thereon, 
can  be  made  liable  for  debts  contracted  before  patent  issues,  either 
under  execution,  or  in  case  of  his  death,  by  process  of  administim'- 
lion.     (Wash.)     Towner  v.  Rodegeb,  936. 

9.  PUBLIC  LANDS — Homesteads — ^Administrator's  Bight  to  Sdl 
ImproToments  and  Bight  of  Possession. — If  a  homestead  settler  upon 
unsurveyed  publio  Isnds  dies  without  heirs  who  are  citizens  of 
the  United  States,  his  administrator  cannot  sell  his  improvements 
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ftBJ  Hgbt  of  p088M8lon  of  the  land  for  the  purpose  of  paytng  debts 
•■d  eacpeasat  of  administration  and  vest  in  the  pnrchaaer  the  right 
to  oust  the  then  occupant  of  the  land.     (Wash.)     Towner  v.  B<>do* 

PUBUO  OFFICEB& 
8e«   Oflicers. 

QUJLKTJJTO  TITI& 
Bee  Public  Lands,  & 

SAILBOAD& 

!•    BAIZiWAY  HOBTGAOE   of  After-aoaulxad  Property^-Prop- 

ertj  acquired  by  a  railroad  company  adjacent  to  a  depot,  which  it 
leases  for  a  store,  barber-shop,  postoffice,  and  other  purposes  foreign 
to  the  operation  of  the  road,  does  not  pass  under  a  prior  naortgago 
given  by  the  company  covering  property  thereafter  acquired  for 
purposes  connected  with  at  appertaining  to  the  railroad.  (Ind,  App.) 
Chicago  eto.  By.  Co.  v.  McGuire,  249. 

2.  RAILWAY  OOBPOBATIONB.—- The  Qnestlon  of  NegUgence  In 
the  Location  of  a  Railway  can  never  become  a  question  proper  for 
submission  to  a  jury.  So  many  elements  are  to  be  considered  in  lo- 
eating  a  railway  as  factors  ia  its  construction  and  operation  that 
its  permanent  establishment  must  necessarily  be  left  to  its  builders. 
(Or.)     Scott  V.  Astoria  E.  B.  Co.,  710. 

•S.  NEGLIGENOE. — The  Question  to  be  Determined  by  the  Jury 
In  an  Action  Against  a  Railway  Corporation  to  Recover  for  Injuries 
Claimed  to  be  Doe  to  Its  Negligence  is  whether  it  exercised  the  de- 
gree of  care  that  the  law  enjoins,  which  is  measured  by  the  extent 
of  danger  incident  to  the  building  and  operating  of  its  road  on  the 
line  selected,  and  not  by  considering  whether  a  safer  location  might 
not  have  been  made  elsewhere.  (Or.)  Scott  v.  Astoria  B.  B.  Oo^ 
710. 

Bee  Carriers;    Municipal   Corporations,  8. 
Note. 

Railway!,  mortgage  by,  of  after-aequired  property,  eonilict  between, 

and   other   liens,   253. 
mortgage  by,  of  after-acquired  property,  does  not  Include  lands 

not  used  in  connection  with  the  road,  255. 
mortgage  by,  of  after-acquired  property,  does  not  Include  lends 

subsequently  granted  by  Congress,  250. 
mortgage   by,   of   after-acquired   property,   extensions,  whethen 

covered  by,  255,  257. 
mortgage  by,  of  after-acquired  ptoperty,  future  earnings,  when 

embraced   within,  260. 
mevtgage  by,  of  after-acquired  property,  hotels,  when  pass  by, 

255,  256. 
mortgage  by,  of  after-acquired  property,  illuBtrations  showing 

property  which  will  and  which  will  not  pass  by,  254,  255. 
mortgage  by,  of  after-acquired  property,  includes  branch  lines 

and  spur  tracks,  258. 
mortgage  by,  of  after-acquired  property,  iaeludes  lando  saboo* 

quentlv  purchased,  257. 
mortgage  by,  of  after-acquired  property,  ineludes  eubeeqnently 

constructed  parts  of  the  road,  257. 
mortgage  by,     of    after-aequired    property,     ineludes    terminal 

fadlities  subsequently  acquired,  iSS, 
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Baltwmys,  mortgage  by,  of  after-acquired  property^  fa  Tslii, 

mortgage   by,   of    after-acquired    properfy,   leaiehold   JmterMto 

eabaequently  acquired,  258,  259. 

Bortgage  by,  of  after-acquired  property,  lien  of,  when  attaebec. 
253. 

mortgage  by,  of  after-acquired  property,  personal  property, 
whether  covered  by,  256. 

■mortgage  by  of  after-acquired  property,  right  of  way,  when 
covered  by,  256,  257. 

mortgage  by,  of  after-acquired  property,  restrictions  of,  to 
property   necessary  for,  or  appurtenant  to  the  road,  254. 

mortgage  by,  of  after-acquired  property,  rolling  stock  subse- 
quently acquired,  259. 

mortgage  by,  of  after-acquired  property,  whether  includes  prop- 
erty acquired  by  consolidation  with  another  road,  258. 

mortgage  by,  of  after-acquired  property,  words  of  futurity, 
when  siMntial,  258. 

BEOOBDEBS. 
Bee  Limitation  of  Actions,  91 

BEDEMPTIOK. 
See  Executions. 

BEFOBMATION  OF  DrSTBUMBHTB. 

See  Husband  and  Wife,  8. 


See  Judgment,  15. 

N«to. 

Bq^Uifla  Bondi^  subrogation  in  favor  of  sureties  on,  608. 

BEBOISSION. 

See  Contracts,  8. 


See  Domicile. 

BBS  JUDICATA. 
See  Judgments,  6-lC 

Vote. 

Bflstanrant-keepers,  liability  of,  for  goods  of  gnssta,  is  mot  tkaft 
of  innkeepers,  601. 
liability  of,  for  goods  of  guests,  when  maiataiaable,  601. 

BEWABDa 

1*  BSWABDB — DeflnitioiL — ^A  reward  is  a  recompense  «r  a  pre- 
mium oifered  by  the  goTcmment  or  an  individual  in  return  for  spe- 
cial or  extraordinary  services  to  be  performed  and  may  be  offered 
la  writing  or  orally,  either  to  a  particular  person  or  class  of  psncms^ 
or  to  any  and  all  persons  comf)l7inGf  with  the  terms  of  tha  offer. 
(Wli.)     KInn  T.  First  Nat.  Bank,  1012. 


Index.  1099 

2.  BEWASDS— Arrest  and  Ctonvictlon— Biglit  of  Claimant. — An 
offer  of  a  reward  for  the  arrest  and  conviction  of  an  unknown  per- 
petrator of  a  erime  cannot  be  taken  literally,  but  the  conditions 
thereof  are  snbstantiallj  performed  by  a  person  who  obtains  pos- 
•e&sioB  of  the  facts  necessary  to  secure  the  arrest  and  conviction, 
and  gives  them  to  some  proper  person  interested,  although  he  does 
not  Mmself  make  the  arrest,  but  this  and  the  prosecution  are  made 
by  the  proper  oiiicers.     (Wis.)     liinn  v.  lirst  i\at.  Bank,  1012. 

8.  BEWABDS — ^Blght  of  Peace  OfUcer  to. — ^Police  and  other  offl- 
eers  may  recover  the  reward  offered  when  the  information  furnished 
or  the  service  performed  was  eztraofficial,  but  cannot  recover  for 
an  act  within  the  scope  of  the  duties  of  their  offices.  (Wis.)  Elinn 
V.  First  Nat.  Bank,  1012. 

4.  BEWABDS — ^Bight  of  Officer  to. — A  sheriff  or  chief  of  police 
acting  in  reliance  upon  a  general  offer  of  a  reward  for  the  capture 
of  a  criminal  is  entitled  to  the  reward  if  he  succeeds  in  making  the 
capture,  having  no  process  in  his  hands,  and  is  not  required  by  law 
to  make  such  capture  without  process.  (Wis.),  Kinn  t.  First  Nat. 
Bank,  1012i 

BIPABIAK  BIGHIS. 

See  Waters  and  Watercourses. 

BOBBEBT. 

B0BBEB7. — Bnaicliliig  or  JetUng  a  Podsetbook  from  the 
hand  of  another  so  quickly  that  the  latter  has  no  chance  to  actively 
resist  constitutes  a  taking  by  force  or  violence,  and  authorizes  a 
conviction  of  robbery  against  the  taker.  (Ky.)  Jones  t.  Common- 
wealtlu  330. 

SALES. 

1.  8ALB— Delivery  and  Acceptance.— If  There  Is  Bvideiiee  tend- 
ing to  show  that  a  purchaser  refused  to  accept  lumber  because  un- 
satisfactory in  quality,  and  merely  permitted  it  to  be  put  in  his  yard 
for  the  mutual  convenience  of  the  parties,  an  instruction  to  the  jury 
to  find  an  acceptance,  without  informing  them  what  facts  amount  to 
an  acceptance,  is  faulty.  (Md.)  Courtney  ▼.  William  Enabe  &  Cow 
Mfg.  Co.,  436. 

2.  OOMMEBOIAIi  AOEKOT. — False  Bepreaantatioiis  to  a  commer- 
elal  agency  are  admissible  in  evidence  to  show,  in  connection  with 
other  representations,  fraud  in  the  purchase  of  merchandise  on  the 
part  of  the  buyer,  of  such  a  character  that  the  seller  may  avoid  the 
transaction.     (Md.)     Courtney  v.  William  Enabe  &  Co.  Mfg.  Oo^,  456. 

SEBVIOE  OF  PBOOESS. 

See  Process. 

SETOFF  AND  OOXrKTEBOLAIll 

1.  JUDGMENTS — Setoff— Equity. — The  setoff  of  one  Judgment 
against  another  is  not  a  legal  right,  but  is  allowed  by  courts  under 
their  inherent  powers  in  the  administration  of  justice,  and  is  gov- 
erned by  the  principlea  of  equity.     (Pa.  St.)    Leitz  t.  Hohman,  791. 

2.  JUDOMENTS — Setoff  of. — If  judgments  are  both  founded  on 
•ontract,  prima  facie,  the  setoff  of  one  against  the  other  should  be 
allowed,  and  the  same  presumption  should  prevail  where  one  or  both 
judgments  may  be  in  tort,  but  of  a  kind,  such  as  damage  from 
negligence,  which  does  not  involve  the  element  of.  willful  injury. 
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but  if  one  judgment  is  in  contract,  and  the  other  in  tort,  which  fan* 
plies  intent  to  injure,  the  presumption  is  against  a  setoff,  and  tb» 
person  asking  for  it,  especially  if  the  tort-feasor,  must  show  mamm 
equity  in  its  favor.     (Pa.  St.)     Leitz  t.  Hohman,  701. 

8.  JUDGMENTS— Setoff  of. — ^If  two  judgments  are  in  contract, 
or  two  judgments  are  in  tort,  the  element  of  priority  in  time  is  gen- 
erally of  importance  on  the  question  of  setoff,  but  each  case  is  to  be 
determined  on  its  own  circumstances  and  merits  viewed  by  the  eye» 
of   a  chancellor   in   equity.     (Pa.   St.)     Leitz  v.   Hohman,   791. 

4.  JUDGMENTS — Setoff  of — Practice  on  AppeaL — The  decision 
of  a  lower  court  refuting  to  set  off  one  judgment  against  another,'. 
may  be  reviewed  on  appeal,  and  such  an  appeal  brings  up  the  whole 
case  for  consideration  on  its  merits.  (Pa.  St.)  Leitz  v.  Hohman, 
791. 

6.  JUDGMENTS— Setoff  of. — A  judgment  for  slander  cannot  be 
set  off  against  a  former  judgment  in  contract,  unless  there  is  some 
equity  which  demands  it*    (Pa.  St.)     Leitz  t«  Hohman,  79L 

Note. 

Sherlfff^  subrogatioA  In  favor  of,  om  payment  ef  judgment  er 
tion,  505,  506. 

SraKAL  SKEVZOB  BSOOBDa 
See  Evidence,  5,  C 

ffLEEPING^OAB  OOMPANT. 
See  Cnrriers,  1. 

8PB0IAI.  ZAGISLATIOK. 
See  Oonstitutional  Law. 

8PE0IFI0  PEBFOBMANOB. 


1.  SFEOIFIO  PEBFOBMANCB— Willingnen  to  Peifc 
den  of  Proof. — ^A  complainant  in  a  proceeding  for  specific  perf 4 
ance  must  prove  that  he  has  been  willing  and  vea!ly  to  petfutia, 
and  the  burden  is  upon  him  to  show  a  full  and  complete  perfonn- 
ance,  or  offer  to  perform  on  his  part.  (111.)  Forthmaan  t.  Deten^ 
145. 


2.  SPEOIFIO  PEBPOBMAKOE  of  Oootract  to  Oonvoy 
Pnrdiaaer  with  Notioe* — ^If  a  vendor,  after  entering  into  a  contrsct 
to  convey  land,  conveys  it  to  a  third  person  who  has  knowledge  or 
notice  of  such  prior  contract,  the  latter  may  be  compelled  by  the 
first  vendee  to  specifically  perform  tiie  contract  by  conveying  the 
land  in  the  same  manner  as  his  vendor  should  have  doae^  £k 
he  is  deemed  the  trustee.    (HI.)    Forthman  t.  Deters^  145. 

STATUTE  OF  FBAUD& 
See  Frauds,    Statnie  eC 

STATUTE  OF  LXMITATIOIIiL 
See  Limitation  of  Actioaii 
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STATUTES. 

1.  STATUTES — ConstmctiozL — ^If  Congress  adopts  a  statute  la 
apparent  eonfliet  with  a  former  statute  not  in  terms  expressly  re- 
pealed, it  is  presumed  tiiat  Congress  was  aware  of  the  existenee  of 
the  prior  act,  and  intended  that  it  should  remaia  in  full  force. 
(Utah)     Layagnino  T.  Uhlig,  808^ 

2.  STATUTI.%  Titie  of,  Subject  of,  Donlyts  as  to  Whether  It  Is 
Sulllcieatly  Expressed. — ^A  court  will  not  declare  that  a  statute  ia 
obnoziovs  to  the  constitutional  requirement  that  it  shall  embrace 
but  one  subject,  which  shall  be  expressed  in  its  title,  if  the  question 
is  a  doubtful  one.     (Fla.)    J<1orida  etc.  By.  Co.  t.  Hazel,  114. 

8.  STATUTES,  Title  of.  When  Suffident  to  UicloAs  a  Penalty^ — 
A  statute  entitled  "An  act  requiring  railroad  companies  to  fenca 
their  tracks,  and  providing  remedies  against  them  for  failure  to  do 
so,''  may  include  a  provision  ia  the  way  of  a  penalty,  as  by 
creating  a  liability  for  double  damages  and  for  attorneys'  fees 
(Fla.)    Florida  etc.  By.  Co.  v.  Hazel,  114. 

4.  STATUTES — Bepeals  by  Implication  are  not  FaTored.^ — ^la 
order  that  a  court  may  declare  that  one  statute  repeals  another  by 
implication,  it  must  appear  that  there  is  a  positive  repugnancy  be- 
tween the  two,  or  that  the  last  was  clearly  intended  to  prescribe  the 
4inly  role  that  should  govern  the  cases  provided  for,  or  that  it 
revises  the  subject  matter  of  the  former.  (Fla.)  Florida  etc  By. 
Oe.  T.  HaziBl,  114. 

5.  STATXTTES^  Repeal  of  by  Implication,  When  does  not  Take 
Place. — A  statute  requiring  railroad  companies  to  fence  their  tracks 
and  regulating  their  liability  for  stock  killed,  because  of  their  not 
doing  so,  is  not  repealed  by  a  subsequent  act  to  force  railroads  and 
other  companies  to  postmarks,  brands,  color  and  sex  of  livestock 
killed  or  injured  by  their  engines  and  cars,  and  providing  for  their 
payment  for  such  stock.     (Fla.)    Florida  etc.  By.  Oo.  t.  Hazelj  114. 

8eo  Constitutional  Law. 

STIFUItATION& 

STIPUXiATIONS— ^lonstractlQn. — ^A  stipulation  that  within 
forty  days  appellant  may  make  application  for  additional  findings, 
file  and  serve  notice  of  intention  to  move  for  a  new  trial,  and  file 
and  serve  statement  on  motion  therefor,  allows  performance  of  any 
of  the  acts  mentioned  within  the  forty  days,  notwithstanding  the 
statute  provides  that  the  statement  on  motion  for  a  new  trial  must 
be  filed  within  fLve  days  after  notice  of  intention  to  move  therefor. 
<Nev.)    Walsh  t.  Wallace,  602. 

STOCK  Ain>  STO0KHOIJ>EBa 

See  Corporations. 

STBEET  BAZLWATS. 

1.  STBEET  BATLWAT— Time  Limit  of  Transfcr^-^If  the  time 
within  which  a  transfer  may  be  used  expires  through  the  failure  of 
the  railway  company  to  run  cars  frequently  enough,  that  fact  does 
not  make  the  transfer  good,  and  a  passenger  presenting  it  may  law- 
fully be  ejected  from  the  car  if  he  refuses  to  pay  another  fare. 
(Md.)     Garrison  v.  United  Bailways  etc.  Co.,  452. 

2.  STBEET  BATLWATS— Expelling  Passenger  After  He  Tenders 
Faro^-^^When  a  conductor  has  given  a  passenger  a  reasonable  oppor- 
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tnnity  to  pay  his  fare,  wliicli  lie  penrfstentlj  Tefnses  to  do,  and  kaa 
be^n  to  expol  him,  the  expulsion  may  bo  eompleted,  although  ho 
thereafter  tenders  his  fare,  (Md.)  Garrison  ▼.  United  Bailwajs  ola. 
Oo.,  452,, 

8TBEBT8. 

See  Dedication. 

SUBBOaATIOH. 

1.  SUBBOOATIOK.— If  »  Borety  Pays  the  Debt  of  his  prfneipo], 

his  right  to  subrogate  is  not  restricted  to  the  rights  and  remedies 
to  which  the  ereditor  was  entitled  against  the  principal,  but  extends 
to  his  rights  and  remedies  against  other  persons  who  were  liable  for 
the  debt  paid.  (Md.)  American  Bonding  Co.  T.  National  Meehanies' 
Bank,   466. 

2.  8UBSOOAKIOK.— If  an  Offloer  Deposits  PabUe  Fmids  with  a 
bank,  and  the  bank,  with  knowledge  of  the  ownership  of  the  money, 
pays  interest  thereon  to  the  officer  individually,  and  the  state  holds 
the  surety  of  the  officer  liable  for  the  diverted  interest,  the  snrety 
is  entitled  to  be  subrogated  to  the  rights  of  the  state  against  the 
bank,  and  the  custom  of  banks  to  make  such  payments  is  no  defense. 
(Md.)     American   Bonding  Co.  v.  National  Mechanics'  Bank,  466. 

3.  SUBROGATION— EzempUon  of  Stotato  of  UmitsttflUb— A 
surety  of  a  public  officer  who  has  paid  the  state  its  claim  against  his 
principal,  is  entitled  to  the  benefit  of  every  right,  lien  and  soenrity 
which  existed  in  favor  of  the  state  in  ref erenee  to  the  elaim,  inelnding 
the  state's  exemption  from  the  statute  of  UmiUtions.  (Md.) 
American  Bonding  Co.  v.  National  Mechanics'  Bank,  466L 

Note. 

Bnbrogatioiiy  accommodation  indorser's  right  to,  611. 
administrator's  bond,  right  of  sureties  on  to,  509. 
against  whom  may  be  enforced,  500. 
agreements  controlling  right  to,  478. 
appeal  bond,  right  of  sureties  on,  to,  508. 
bona  fide  purchasers  will  not  be  prejudiced  by,  481* 
cannot  be  invoked  to  overthrow  prior  equity,  480. 
eannot  be  invoked  so  as  to  work  injustice,  or  defeat  legal  rigkly 

480. 
classification   of,  477. 

conventional,  agreements  for,  between  whom  may  be  made^  47T* 
conventional,  rests  upon  express  agreement,  477. 
conventional,  when  moneys  are  advanced  to  discharge  a  Uea,  62lL 
creditor's  right  to,  as  against  securities  given  by  Us  debtor. 

509. 
definitions  of,  476. 

depends  on  principles  of  equity  jurisprudence,  480L 
doctrine  of,  476, 

dower,  right  to,  may  be  subjected  to  right  of,  490. 
doweress  mav  become  entitled  to,  on  discharging  liens,  48IL 
employer's  right  to,  510,  511. 

encumbrances,  persons  loaning  money  to  discharge,  51f. 
encumbrances,  right  of  persons  paying  to,  512-516. 
equitable,  basis  of,  478. 

forthcoming  bonds,  right  of  sureties  on^  to,  507. 
fraud,  as  a  ground  for,  520. 
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BobrogatUm,  fraudulent  eonveyances,  granteea  in,  whea  •ntitlad  1% 

602. 
growth  of  doctrine  of,  479.  ' 
guarantor's  right  to,  510,  511« 
guardian's  bond,  right  of  sureties  on,  to,  608. 
homestead  rights,  when  subject  to  claims  for,  489« 
in  favor  of  a  co-obligor,  531. 
Ib  favor  of  a  Tondor,  who  haa  discharged  eneumbnuiMa 

his  vendee  aeieed  to  pay,  52t). 
in  favor  of  grantees  in  fraudulent  conveyances,  60flw 
in  favor  of  one  copartner  against  another,  531. 
in  favor  of  one  cosurety  against  another,  531* 
in  favor  of  one  cotenant  against  another,  531. 
in  favor  of  one  of  several  judgment  debtors,  6S1« 
in  favor  of  purchaser  of  encumbered  property,  62i. 
in  favor  of  purchasers  at  execution  sales,  528. 
in  favor  of  purchasers  at  probate  sales,  530. 
in  favor  of  purchasers  at  void  judicial  sales,  528,  529. 
In  favor  of  purchasers  at  void  tax  sales,  530,  631. 
in  iavor  oJ!  supposed  owner  who  has  discharged  liens,  688» 
in  favor  of  the  mortgagee  of  a  void  mortgage,  621« 
in  favor  of  wrongdoers,  502. 
injunction  bonds,  right  of  sureties  on,  to,  507. 
innocent  third  persons  are  not  subject  to  the  application  of 

dootrines  of,  501. 
intention  of  the  parties,  as  affecting  the  right  to,  516. 
interest  in  property  which  will  support  claim  for,  488. 
is  a  creature  of  courts  of  equity,  476,  478. 
junior  lienholder,  limitations  upon  his  right  to,  521,  582. 
junior  lienholder,  right  to  does  not  depend  on  the  eonaemt  if 

his  debtor,  622. 
knowledge  of  the  claim  does  not  destroy  right  to,  61^ 
laches,  loss  of  right  to  by,  482. 
legal,  what  is,  477. 

mistake  of  fact  as  a  ground  for,  517. 
mistake  of  law  as  a  ground  for,  518. 
mortgagee's  right  to,  513-515. 
negligence,  loss  of  right  to  by,  482. 
negotiable  instruments,  rig^hts  of  holders  of  to,  511* 
origin  or  source  of    doctrine  of,  479. 
paramount  liens  will  not  be  discharged  by,  481. 
part  payment  of  debt,  whether  will  support  claim  for,  4BB,  4ML 
payment  in  money  Is  not  essential  to  right  of,  484. 
payment  of  debt  is  a  prerequisite  to  right  to,  482. 
persons  to  whose  rights  subrogation  may  be  enforced,  49tt. 
persons  whose  rights  are  not  to  be  prejudiced  by,  501« 
privity  of  contract  ia  not  essential  to,  476. 
purchaser  asstiming  payment  of  an  enenmbranee  is  not 

to,  525. 
remedies  which  the  party  entitled  to  may  eaforee,  485, 
replevin  bond,  right  of  sureties  on,  to,  508. 
right  of  agents  to,  as  against  their  principals,  505. 
Tight  of  creditor  to,  as  against  securities  in  the  hands  «f 

ties  of  the  debtor,  509. 
right  of  insurers  to,  504. 
right  of  junior  creditors  to,  when  they  have  a  lien  on  ona 

only,  502. 
rip^ht  of  oncers  and  stockholders  in  corporations  to.  504. 
right  of  officers  to,  on  paying  judgments  or  executions,  508w 
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Wfcrmtian,  right  of  penon  entitlefd  to,  to  all  tlie  rl^fiitB,  vmnMatk 

and  Becurities  of  the  ereditor,  485. 
right  of  person  entitled  to,  ia  measured  b/  the  rights  «f  tht 

person  for  whom  he  is  substitutedi  486. 
right  of  replevin,  bail  to,  501. 

right  of  sureties  on  an  administrator's  bond  to,  909L 
right  of  sureties  on  an  appeal  bond  to,  508. 
right  of  sureties  on  a  forthcoming  bond  to,  508b 
right  of  sureties  on  an  injunction  bond  to,  507. 
right  of  sureties  on  a  replevin  bond  to,  508. 
right  of  sureties  on  bonds  of  public  of&cers  to,  509. 
right  of  sureties  on  trustees'  bonds  to,  509. 
right  of  sureties  to,  501. 

right  of  sureties  to,  on  giving  money  to  their  principal  to  dis- 
charge a  debt,  507. 
right  of  sureties  to,  on  paying  the  debts  of  their  principals^  IM^ 

511. 
right  of  wrongdoers  to,  502. 
right  to,  against  and  in  favor  of  administrators  and  ezoeator% 

491,  492. 
right  to,  against,  and  in  favor  of  estates  of  decedents,  491. 
right  to,  against,  and  in  favor  of  legatees  and  devisees^  49S. 
right  to,  does  not  depend  on  the  solvency  or  insolvency  of  tho 

debtor,   481. 
right  to,  for  the  protection  of  property,  488. 
right  to,  in  favor, of  sureties  on  bail  bonds,  497. 
right  to,  in  favor  of  sureties  on  official  bonds,  497. 
right  to,  limitations  upon,  480,  481. 
r^ht  to,  of  persons  advancing  money  to  a  married  womam  t^ 

procure  necessaries,  496. 
right  to,  of  persons  advancing  money  to  a  tenant  to  pay  rent, 

495. 
right  to,  of  persons  advancing  money  to  discharge  a  lien,  495. 
right  to,  of  persons  advancing  money  to  pay  another's  debt,  498b 
ri^ht  to,  of  persons  discharging  claims  against  homesteads,  489. 
right  to,  of  persons  discharging  encumbrances,  496. 
right  to,  of  persons  paying  taxes  on  the  property  of  another,  498^ 
right  to,  of  persons  who  have  discharged  liens,  512. 
securities  which  person  entitled  to  may  demand,  485. 
sheriff's  right  to,  on  paying  judgment  or  execution,  505,  506. 
state,  rights  of,  when  may  be  asserted  in  favor  of  sureties  cm 

official  bonds,  497,  500. 
sureties,  remedies  and  securities  to  which  entitled,  485,  488. 
surety's  right  to,  on  paying  debt  of  his  principal,  506,  511. 
tax  Uens,  right  of  private  persons  to  be  subrogated  to,  498-500. 
tests  of,   right  to,   479. 
tender  of  payment  of  debt,  whether  sufficient  to  maintain  right 

to,  483. 
to  a  lien,  where  the  creditor  advanced  money  to  pay  it  on  sa 

agreement  that  he  should  have  a  first  lien,  520. 
to  mortgage,  released  through  mistake  of  law  or  fact,  517,  S18. 
to  old  security,  where  the  debtor  refuses  to  execute  the  new, 

621. 
to  old  security,  where  the  new  proves  invalid,  521. 
to  relieve  a  party  from  the  consequences  of  misrepresentation 

and   fraud,    520. 
to  the   lien  of  a  mortgage,  discharged  by  a  mistake  of  fact, 

617,  518. 
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Sobrogatioii,  to  tlie  original  security  diseliarged,  487. 

to  the  priorities    of  the  person  whose  claim  has  been  disehargedp 

488. 
to  the  remedies  of  the  state,  or  national  government,  when  its 

claim  has  been  discharged,  488. 
to  the  rights  of  an  administrator  or  ezeentor,  491. 
to  the  rights  of  a  judgment  creditor,  487,  501* 
to  vendors'  liens,  527. 
usury,  when  does  not  defeat  right  to,  481. 
volunteers,  right  of,  to,  493,  494. 
volunteers,  who  are  not  within  the  meaning  of  the  law,  495,  617» 

8X7MMOK8. 

See  Process, 


See  Principal  and  Sarety. 
Not*. 
SVMttM^  abrogation  in  favor  of   one  against  another,  58S. 

TAXATION. 

1.  TAXATION  for  Private  Purpose. — The  legislature  has  no 
power  to  compel,  or  to  authorize,  a  county  or  other  municipality  to 
raise  money  by  taxation  to  be  paid  to  private  persons  for  a  purely 
private  purpose.     (Wis.)     State  v.  Froehlich,  985. 

2.  TAXATION  for  Private  Purpose. — The  legislature  cannot 
create  a  public  debt  or  levy  a  tax,  or  authorize  a  municipality  to  do 
so,  in,  order  to  vaise  funds  for  a  mere  private  purpose.  It  cannot,, 
in  the  form  of  a  tax,  take  the  monev  of  the  citizen  and  give  it  to 
an  individual,  the  public  welfare  being  in  no  way  connected  with 
the  transaction.  The  object  for  which  money  is  raised  by  taxation 
saust  be  public,  and  must  subserve  the  common  interest  and  well- 
being  of  the  community  required  to  contribute.  (Wis.)  State  v. 
Froehlich,  985. 

3.  TAXA.TTON — Cr^r^-Htutlonal  Law. — A  constitutional  provision 
declaring  that  the  legislature  shall  provide  for  an  annual  tax  suffi- 
eient  to  defray  the  estimated  expenses  of  the  state  for  each  year,  is 
intended  to  limit  the  annual  tax  to  an  amount  sufficient  to  defray 
such  expenses,  but  does  not  authorize  the  levy  of  a  tax  to  pay  a 
purely  private  claim,  nor  authorize  its  payment  out  of  public  funds 
laide.i    uy   taxation.     (Wis.)     btate    v.    J^'roehlich,   985. 

4.  INUXSBITANCE  TAXES — Property  Conveyed  in  Lifetime, 
when  Subject  to. — If  real  property  is  conveyed  with  a  parol  agree- 
ment or  understanding  that  the  grantor  shall  retain  the  right  of 
possession  and  enjoyment  of  the  whole  or  some  part  thereof  dur- 
ing his  life,  it  is,  after  his  death,  subject  to  the  inheritance  tax  to 
the  extent  of  the  part  so  retained.     (111.)     People  v.  Moir,  206. 

6.  INHEBITANOE  TAXES  on  Lands  Placed  by  the  Oraator  in 
m  Partnership. — ^If  a  father  and  his  sons  form  a  partnership  and  on 
the  same  day  he  conveys  real  property  to  them,  the  income  from 
which  is  ever  afterward  during  his  life  carried  to  the  partnership 
account,  such  lands,  after  his  death,  are  subject  to  the  inheritance 
taxes  to  the  extent  of  his  interest  or  share  in  euch  partnership. 
(HI.)     People  V.  Moir,  205. 

Am.  St.  B«p.,  YoL  99—70 


UOa  Indsx. 

TELEPHONE  OOMMUNIOATIOir. 

8oe  Evidence,   7,  8. 

TENANTS  IN  OOMMON. 

1.  OOTENANTS»  Btatnte^  Wlieu  Applies  Between.-- A  statute  de- 
claring that  when  lands  have  been  conveyed  by  the  state  for  the 
BOBpayment  of  taxes,  and  the  grantee  or  his  saeeessors  in  interest 
have  paid  taxes  for  twenty  years  subsequently  to  the  recording  mi 
the  tax  deeds,  and  have  held  such  exclusive,  adverse  and  continuoM 
possession  as  comported  with  the  ordinary  management  of  wild  lands, 
no  action  shall  be  maintained  by  any  former  owner  to  recover  sae^ 
lands,  provided,  however,  that  the  statute  shall  not  apply  to  actions 
between  cotenants,  such  proviso  must  be  held  to  aply  only  as  to  per- 
sons who  claim  as  tenants  in  common,  and  not  to  those  who  claim  am 
exclusive  owners.     (Me.)     Soper   v.  Lawrence  Brothers  Co.,   397. 

2.  ONE  TENANT  IN  OOMMON  may  Disseise  Another.  (Me.) 
Soper  V.  Lawrence  Brothers  Co.,  397. 

S.  ADVEBSE  POSSESSION  by  a  Ootenant.-  -A  Grantee  in  a  War- 
ranty Deed  purporting  to  convey  an  estate  in  severalty  is  not  pre- 
sumed to  be  a  tenant  in  common,  but  a  tenant  in  severalty,  and  if  he 
holds  exclusive  possession  claiming  in  severalty,  his  possession  is  ad- 
verse to  other  persons  who  are  tenants  in  common  with  his  grantor. 
(Me.)    Soper  v.  Lawrence  Brothers  Co.,  397. 

TITLE  OF  STATUTE 
See  Statutes^  2,  8. 

TRADE  T7NI0NS. 

1.  TBADE  XnnONS— Bights  and  Liabilities^— Trade  unions  may 
cease  to  work  for  reasons  satisfactory  to  their  members,  but  if  they 
eombine  to  prevent  others  from  obtaining  work,  by  threats  of  a 
strike,  or  combine  to  prevent  an  employer  from  employing  others  by 
threats  of  a  strike,  they  combine  to  accomplish  an  unlawful  purpose^ 
though  not  punishable  by  indictment.  Such  combination  is  a  despotie 
and  tyrannical  violation  of  the  indefeasible  right  of  labor  to  aequiie 
property  which  courts  are  bound  to  restrain.  If  such  combination  is 
in  accord  with  the  law  of  trade  unions,  then  that  law  and  the  organic 
law  of  the  people  cannot  stand  together,  and  the  former  must  falL 
(Pa.   St.)     Erdman   v.   Mitchell,   78S. 

2.  OONSPntAOY^Trade  Unions — Injunction. — An  agreement  by 
a  number  of  persons  that  they  will,  by  threats  of  a  strike,  deprive 
a  mechanic  of  the  right  to  work  for  others,  merely  because  he  dosa 
not  choose  to  join  a  particular  trade  union,  is  a  conspiracy  to  de 
an  unlawful  act  which  may  be  restrained  by  injunction.  (Pa.  St.) 
Erdman  v.  Mitchell,   783. 

3.  CONSPIBAOY  by  Trade  Unions. — A  conspiracy  is  a  combina- 
tion by  two  or  more  persons  by  some  concerted  action  to  accomplish 
an  unlawful  purpose,  and  may  consist  in  a  combination  of  two  er 
nore  trade  unions  to  deprive  a  mechanie  or  workman  of  work  b^ 
force,  threats,  or  intimidation  of  any  kind.  (Pa.  St.)  Erdman  ▼• 
Mitchell,  783. 

TBANBFEft  TICKETS. 

See  Street  Bailwaya, 
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1«  TRESPASS — Questions  Involved  in  Actions  of« — A  plea  of 
liberum  tenemeDtum  is  proper  in  an  action  of  trespass  quare  ciausum 
fregit,  and  it  admits  such  possession  in  the  plaintiff  as  would  en- 
able him  to  maintain  an  action  against  a  wrongdoer,  and  asserts 
a  freehold  in  the  defendant  with  a  right  to  the  immediate  possession 
as  against  the  plaintiff.     (111.)     Herschbach  v.  Cohen,  233. 

2.  TRESPASS— Pleadings  in  Action  of,  Wlien  Tender  an  Issue 
of  Title.— An  allegation  in  a  complaint  that  the  defendant  destroyed 
timber  growing  upon  certain  lands  of  the  plaintiff  amounts  to  an 
averment  that  the  plaintiff  is  the  owner  of  such  lands.  (111.) 
Herschbach  v.   Cohen,  233. 

See  Injunctions;  Judgments,  13. 
Note. 

Trespass,  on  real  estate.  Jurisdiction  of  equity  over,  general  grounds 
of,  732. 

OB  real  estate,  jurisdiction  of  equity  over,  origin  and  develop- 
ment of,  732. 

remedies  at  law,  when  not  deemed  adequate,  733. 

TRIAIfc 

1.  TRIAIr^Instructlons. — It  is  not  error  to  refuse  instructions 
if  there  is  no  evidence  before  the  jury  making  them  applicable, 
even  though  they  contain  correct  statements  of  the  principles  of  the 
law.     (Nev.)     State  v.  Douglas,  688. 

2.  TRIAIi. — Instructions  not  Embodied  in  the  bill  of  exceptions 
are  no  part  of  the  record  and  cannot  be  considered  on  appeaL 
(Nev.)     State  v.  Douglas,  688. 

3.  TRIAL. — An  Exception  to  the  Charge  is.  Sufficient  when  it  dis- 
tinctly points  out  the  particular  parts  to  which  it  is  directed,  as 
where  counsel,  at  the  conclusion  of  the  oharge,  quoted  from  it  the 
language  complained  of.     (Or.)     Scott  v.  Astoria  B.  B.  Co.,  710. 

4.  JURY  TRIAIi — Instructions,  Error  in  One,  When  not  Cured  by 
the  Whole  Charge. — Though  the  court  in  an  action  against  a  railway 
corporation,  in  its  charge  as  a  whole,  correctly  informs  the  jury  of. 
the  degree  of  care  required  of  the  defendant,  yet  if  in  one  of  the 
instructions  it  assumes  that  negligence  can  be  predicated  upon  the 
defendant's  original  location  of  its  road,  and  this  assumption  is 
not  maintainable,  as  a  legal  proposition,  such  instruction  may  mis- 
lead the  jury,  and  therefore  warrants  a  reversal.  (Or.)  Scott  v. 
Astoria  B.  B.  Co.,  710. 

5.  JX7RY  TRIAL. — In  Construing  Language  Employed  by  Courts 
in  Jury  Trials  a  liberal  policy  should  be  pursued.  In  construing  a 
•ingle  instruction,  the  entire  charge  must  be  viewed,  and,  unless  it 
appears  that  the  jury  were,  or  might  have  been,  misled,  mere  verbal 
inaccuracies  are  not  sufficient  to  justify  a  reversal.  (Or.)  Scott 
V.  Astoria  B.  B.   Co.,   710. 

TRUSTS. 

1.  TRUSTS  AND  TRUSTEES— Trust  Deeds— Duty  of  Ttnstee  In 
Making  Sale.— A  trustee  in  a  deed  of  trust  is  the  agent  of  both  par- 
ties and  must  sell  the  property  to  the  best  possible  advantage.  He 
may,  and  ought,  of  his  own  motion,  to  apply  to  a  court  of  equity  to 
remove  impedimentir  to  a  fair  execution  of  his  trust,  to  remove  any 
cloud  to  the  title,  and  to  adjust  accounts,  if  necessary,  in  order  to 
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ascertain  the  actual  debt  which  ought  to  be  raised,  by  the  sale,  or 
the  amount  of  prior  encumbrances,  and  he  may  delay  the  sale  for 
such  purpose.  If  he  fails  to  do  this,  any  interested  party  injured 
by  his  default  may  apply  to  equity  to  have  such  steps  taken  as 
should  have  been  taken  by  the  trustee.  (Va.)  Hudson  v.  Barham, 
849. 

?.  TPTTQTS  ANT>  TRU5*TF.t;S— S^les  Un^er  Deeds  of  Tmrt— 
Duty  of  Trustee. — ^It  is  not  the  duty  of  a  tTustee  under  a  deed  of 
trust  in  every  case  to  invoke  the  aid  of  a  court  of  equity  before 
making  sale  of  the  trust  estate,  simply  because  there  are  liens 
thereon.  Such  duty  devolves  upon  him  only  when  such  aid  is  nec- 
essary to  remove  sonie  impediment  to  a  fair  execution  of  the  trust. 
(Va.)     Hudson  v.  Bar  ham,  849. 

8ee  Deeds,  1. 
Note. 

Trust  Estates,  merger  of,  with  the  legal  title,  157. 

UNIONS. 

See  Trade  Unions. 

VENDOB  AND  VENDEE. 

1.  VENDOB  AND  PUBOHASEB — ^Protection  Against  TTnlmown 
Equities. — ^A  bona  fide  purchaser  of  the  legal  estate  is  protected 
against  a  prior  equitable  title  of  which  he  has  no  notice.  (lU.) 
Home  Savings  etc.  Bank  v.  Peoria  Agricultural  and  Trotting  Soc, 
132. 

2.  OONTBACTS  Under  Seal  to  Oonvey  Land  are  presumed  to 
have  been  made  upon  a  sufficient  consideration.  (HI.)  Forthman 
v.  Deters,  145. 

S.  OONTBACTS— Implied  Assent— laack  of  Mutuality. — ^A  eon- 
tract  for  the  sale  of  land  signed  by  the  vendor,  reciting  that  he  has 
sold  the  land  described  therein  to  the  vendee,  accepted  and  adopted 
by  the  latter,  does  not  lack  mutuality,  though  not  signed  by  him. 
(111.),    Forthman  v.  Deters,  145. 

4.  CONTEACT  to  Convey  Land — Title  Free  ftom  Encumbrance. 
A  contract  by  a  widow  to  convey  the  land  of  her  deceased  husband 
to  give  a  "good  deed  free  from  all  encumbrance"  imposes  upon  her 
the  duty  of  discharging  any  liability  of  the  land  for  the  payment 
of  claims  allowed  against  the  decedent's  estate.  (111.)  Forthman 
V.  Deters,  145. 

5.  FBAUD,  Concealment  of  Willingness  to  Sell  Property  at  a  Iiess 
Price. — ^If  a  vendor  makes*an  oral  and  nonenf orceable  contract  for  the 
sale  of  real  property  which  he  declares  his  unwillingness  to  perform, 
he  is  under  no  obligation  to  disclose  to  the  vendee  the  subsequent 
formation  of  a  purpose  to  abide  by  such  contract,  and  is  not  guilty  of 
fraudulent  concealment  in  euteriufr  into  a  new  contract  with  his  ven- 
dee for  a  greater  price  without  disclosing  such  change  of  purpose. 
(Me.)     Morrow  v.   Moore,   410. 

6.  STATUTE  OF  FRAUDS.— Deed  Signed  but  not  DeUvered.— An 
oral  contract  for  the  sale  of  lands  is  not  taken  out  of  the  statute 
of  frauds  as  to  the  vendor  by  his  signing  and  acknowledging  a  con- 
veyance pursuant  thereto  and  placing  it  in  the  hands  of  h&  attorney, 
if  it  remains  within  the  grantor's  controL  (Me.)  Morrow  v. 
Moore,  410. 

See  Crops. 
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Vendor  and  Pnrehaser,  subrogation  in  favor  of,  524,  629, 
Vendor's  Lien*  aubrogatlon  to,  527. 

VISKXTE. 
See  False  Pretenses;  Jurisdiction. 

VIGE-PBINOIFAIk 

See  Master  and  Servant,  8L 

WABEHOUSEMEK. 

1.  A  WABEHOUSBMAlf  may  not  Issue  a  Beceipt  for  His  Own 
Grain  as  Security  for  the  payment  of  his  dobts,  unless  expressly 
authorized  to  do  so  by  statute.  (Minn.)  Swedish- AoMriean  Nat. 
Bank  v.  First  Nat.  Bank,  549. 

2.  WABEHOUSE  BEGEIPTS,  Wlien  not  Void  for  Indefinite* 
nessw— A  warehouse  receipt  covering  grain  'in  our  system  of  eleva- 
tors,'' without  designating  the  particular  elevators,  is  valid  as  to  the 
kinds  of  grain  specified  therein  stored  in  elevators  in  this  state,, 
and  is  not  so  uncertain  as  to  be  void.  (Minn.)  Swedish-Americaik 
Nat.  Bank  v.  First  Nat.  Bank,  549. 

8.  OONTUCT  OF  liAWS— Warehouse  Beceipts,  VaUdity  of.— A 
warehouse  receipt  issued  in  Minnesota  for  grain  situate  in  that  an($ 
other  states  must,  aa  to  the  grain  in  other  states,  be  controlled  by 
their  laws,  and  validity  to  it  cannot  be  given  by  the  statute  of 
Minnesota,  were  it  is  invalid  by  the  laws  of  the  states  where  th» 
grain  is.  (Minn.)  Swedish-American  Nat.  Bank  t.  First  Nat.  Bank^ 
549. 

See  Pledge,  2r5. 

WASTE. 

1.  WASTE.— A  Mortgage  Ordinarily  Has  tbe  Bight  to  Bastrala 
the  eommission  of  waste  if  it  impairs  his  security,  and  it  is  im- 
paired by  acts  which  render  the  security  insufficient  for  the  satis- 
faction c^  the  debt  or  of  doubtful  sufficiency.  (Or.)  Beaver  Lum- 
ber Co.  ▼.  Eecles,  759. 

2.  WASTE  — Bemoval  of  Standing  Timber  from  Mortgaged 
Premises. — ^Where  a  mortgage  is  given  of  timber  lands,  they  being  of 
little  or  no  value  after  its  removal,  the  mortgagor  is  guilty  of  waste 
if  he  removes  as  much  as  one-tenth  thereof  in  one  year,  and  will,  by 
injunction,  be  prevented  from  so  doing  until  the  debt  is  paid.  (Or.) 
Beaver  Lumber  Co.  ▼.  Bccles,  759. 

3.  WASTE,  When  Benders  Security  of  Donlytfnl  Suffldoncy. — 
Where  timber  land  purchased  for  forty-seven  thousand  five  hundred 
dollars  is  subject  to  a  lien  for  five  thousand  dollars,  and  to  a  mort- 
gage for  thirty  thousand  dollars,  an  injunction  against  the  cutting  oif 
of  timber  by  the  mortgagor  of  one-tenth  per  year  may  properly  be 
awarded,  on  the  ground  that  it  will  render  the  security  of  doubtful 
sufficiency.     (Or.)     Beaver  Lumber  Co.  v.  Ecdes,  759. 

4.  WA81K— Mortgagee  Acquires  no  Bight  to  Oommit  by  Placing 
Improvements  on  Property,  nor  by  Giving  a  Bond  of  Indemnity. — 
The  faet  that  the  owner  of  timber  lands,  who  has  mortgaged  them^ 
subsequently  makes  large  outlays  to  remove  the  timber  and  man- 
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ufactnre  it  into  lumber  does  not  give  him  any  right  to  remove  meh 
timber,  if  thereby  the  security  will  be  rendered  of  doubtful  suffi- 
ciency, nor  to  compel  the  mortgagee  to  permit  such  removal  on  re- 
ceiving a  bond  to  pay  all  damages  which  may  result  to  him  therefrom. 
(Or.)     Beaver  Lumber  Co.  v.  Ecdes,  759. 

WATEBS  AND  WATEB00XJB8ES. 
in  0€9ieraL 

1.  SIPABIAK  BIOHTS.— The  Doctrine  of  Biparlan  rights  dose 
not  prevail  in  Nevada.     (Nev.)     Walsh  v.  Wallace,  692«. 

2.  WATER— Appropriation  of. — ^To  constitute  a  valid  appropria- 
tion of  water  there  must  be  an  actual  diversion  thereof,  with  intent 
to  apply  it  to  a  beneficial  use,  followed  by  an  application  to  such 
use  within  a  reasonable  time.     (Nev.)       Walsh  v.  Wallace,  692. 

3.  WATEBS — ^Appropriation — Ontting  Grass — arasdng  IrfuUU— 
A  settlement  upon  land  along  a  river,  having  it  surveyed,  or  mark- 
ing its  boundaries  and  cutting  wild  grass  therefrom,  produced  by  the 
•overflow  of  such  river,  and  grazing  the  land,  does  not  constitute  an 
appropriation  of  any  part  of  the  water  of  the  river.  (Nev.)  Walsh 
V.  Wallace,  692. 

Percolatinff  Waters. 

See  Injunctions,  4^. 

4.  WATEBS,  Percolating,  Limitations  upon  Bight  to. — ^There  is 
no  reason  why  the  maxim,  ''So  use  your  property  as  not  to  injure 
another,"  should  not  be  applied  in  a  proper  case  to  percolating 
waters.     (Minn.)     Stillwater  Water  Co.  v.  Farmer,  54L 

6.  WATEBS,  Percolating  Bight  to  Waste. — ^Except  for  the  im- 
provement of  his  own  premises  or  for  his  own  beneficial  use,  the 
owner  of  land  haa  no  right  to  draw,  collect  or  divert  percolating 
waters  thereon,  when  such  acts  may  destroy  or  materially  injure  the 
epring  of  another,  the  waters  of  which  are  used  by  the  general  pub- 
lic for  domestic  purposes.  The  land  owner  must  not  divert  and 
waste  percolating  waters  which  may  be  appropriated  by  his  neighbors 
for  the  general  welfare  of  the  public.  (Minn.)  Stillwater  Water 
Co.  V.  Farmer,  541. 

6.  WATEBy  Percolating,  Appropriation  of. — ^The  principles  which 
in  California^  before  the  adoption  of  its  Civil  Code,  applied  to  pro- 
tect appropriation  and  possessory  rights  in  visible  streams  will,  in 
general,  be  applicable  to  the  appropriation  of  percolating  water 
either  for  public  or  private  use  on  distant  lands,  and  will  suffice  for 
the  protection  of  such  waters  against  other  appropriators;  and  in 
•ordinary  cases  of  this  character  the  law  of  prescriptive  titles  and 
rights  and  the  statute  of  limitations  will  apply.  (CaL)  Katz  v. 
Walkinshaw,  35. 

7.  WATEB,  Percolating,  Prior  Bight  of  Land  Owner.^In  a  con- 
troversy between  an  approprlator  of  percolating  waters  for  use  on 
•distant  lands  and  those  who  own  the  land  overlying  the  water-bear- 
ing strata,  those  who  have  used  the  water  on  their  land  before  the 
attempt  to  appropriate  it  have  rights  paramount  to  the  rights  of 
euch  approprlator,  but  tbe  land  owner's  right  extends  only  to  the 
•quantity  of  water  necessary  for  use  on  his  land,  and  the  approprlator 
may  take  tbe  surplus.     (Cal.)     Kati  v.  Walkinshaw,  35. 

8.^  WATEB»  Difficulty  of  Apportioning.— The  difficulty  of  appor- 
tioning an  insufficient  supply  of  water  in  extreme  cases  will  not  de- 
ter the  court  from  declaring  the  rule  that  it  believee  to  be  the 
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mdj  jtui  one  for  protecting  tlie  rights  of  land  owners  in  percolating 
waters.     (Cal.)     Katz  v.  Walkinsha/W,  35. 

9.  PEBOOIkATINa  WATEB,  Bight  of  Land  Owner  to  Divert  for 
Use  or  Sale  XSlsewhere. — ^A  land  owner  in  an  artesian  belt  of  per- 
colating waters  has  no  right  to  sink  wells  on  his  land  and  draw  off 
each  waters  from  the  land  of  his  neighbors  for  sale  or  use  elsewhere, 
if  thereby  like  wells  on  their  lands  are  made  to  cease  their  flow, 
and  their  growing  trees,  vines  and  other  plants  are  caused  to  perish. 
(CaL)     Katz  y.  Walkinshaw,  35. 

Note. 

Waters,  percolating,  artificial  uses  of  which  are  not  permitted  to 
the  injury  of  adjacent  land  owners,  74,  75. 

percolating,  interferences  with,  and  diminution  of,  to  which 
land  owner  need  not  submit,  71. 

percolating,  interferences  with,  to  which  land  owner  must  sub- 
mit,  68-70. 

percolating,  land  owner's  right  to  deal  with,  67. 

percolating,  mining  operations,  extent  to  which  nuij  Interfere 
with,  69. 

percolating,  one  land  owner  cannot  deprive  another  of  rights  in^ 
68. 

percolating,  right  of  each  land  owner  to  the  use  of,  66-70. 

percolating,  right  to  draw  off  and  use  elsewhere,  72-76. 

percolating,  right  to  divert,  64,  65. 

percolating,  waste  of,  land  owner  may  be  enjoined  from  mak- 
ing, 71,  72. 

percolating,  whether  covered  by  the  rules  applicable  to  running 
streams,  64,  66. 

wniiifl. 

In  General, 

1.  WILL  OB  ASSiamULN  T.— A  writing  that  for  services 
rendered  the  writer  leaves  Mrs.  McC.  the  balance  of  an  account  with 
a  designated  savings  bank  is  not  a  will  but  an  assignment  of  the 
moneys  represented  by  the  account.  (CaL)  McCloskey  ▼.  Tiemey, 
13. 

a.    A  WILL  Takes  Effect  at  the  Deatk  of  the  Ttetator.    (HI.) 

Budolph  V.  Budolpfi,  211. 

8.  WILLS  are  Presumed  to  be  Made  in  View  of  Statntes  then 
Existing  and  with  the  intent  that  such  statutes  shall  prevaiL  (lU.)' 
Budolph  V.  Budolph,  211. 

4.  WILLS,  Who  Participate  in. — ^Where  a  devise  is  to  a  class, 
those  remaining  alive  at  the  death  of  the  testator  are  ordinarily 
entitled  to  take.     (HL)     Budolph  v.  Budolph,  211. 

5.  WILLS — Devise  to  OhUdren,  when  InclndA  Children  of  a 
Deceased  Child. — Though  a  testator  devises  fiis  property  to  his 
children  as  a  class  without  naming  any  of  them,  and  one  dies  before 
the  testator,  leaving  children,  such  children  take  his  share  of  the 
estate,  if  there  is  a  statute  providing  that  whenever  a  devisee  or 
legatee,  being  a  child  or  grandchild  of  the  testator,  dies  before  him, 
and  no  provision  is  made  for  such  a  contingency,  the  issue,  if  any 
there  be  of  such  child  or  legatee,  shall  take  the  estate  such  devisee 
or  legatee  would  have  done  had  he  survived  the  testatoff.  (HL) 
Budolph  T.  Budolph,  211. 
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A^freement  to  Make, 

6.  WIU«S,  Agreements  to  Make.— A  Party  may  Obligate  Himself 
to  make  his  will  in  a  particular  way  or  to  give  specified  property  to 
a  particular  person,  so  as  to  bind  bis  estate.  (Minn.)  Stellmadier 
V.  Bnider,  609. 

7.  WILLS,  Agreements  to  Make — Scrutiny  of  by  the  Oonits.^ 
Courts  will  be  strict  in  looking  into  the  circumstances  of  agreements 
to  make  wills  and  require  full  and  satisfactory  proof  of  the  fairness 
and  justness  of  the  transaction.  (Minn.)  9tellmacher  y.  Bruder, 
609. 

8.  WILLS,  Agreements  to  Make,  Bemedies  for  Enforcement  .of. — 
The  remedy  for  the  breach  of  a  contract  to  make  a  will  depends  on 
the  circumstances  of  each  particular  case.  If  the  eontract  is  an 
oral  one  to  devise  land  and  is  reasonably  certain,  equity  will  decree 
a  specifle  performance  if  there  has  been  such  a  part  performance  as 
wiU  take  a  parol  agreement  to  convey  land  out  of  the  statute  of 
frauds.     (Minn.)     Stellmacher  y.  Bruder,  609. 

9.  WILLS,  Agreements  to  Make,  When  will  not  be  Enforced. — 
If  the  cronsideration  of  a  contract  to  make  a  will  is  labor  and  servieas 
which  may  be  estimated  and  their  value  liquidated  in  money,  so  as 
to  reasonably  make  the  promisee  whole,  specific  performance  will  not 
be   decreed.     (Minn.)     Stellmacher   v.   Bruder,   609. 

10.  WILLS,  Agreements  to  Make,  When  will  be  Spedfleally  ^En- 
forced.— ^If  the  consideration  to  make  a  will  is  that  the  promisee  shall 
assume  a  peculiar  and  distinct  relation  to  the  promisor  and  render 
certain  services  of  such  a  peculiar  character  that  it  is  praetieally  im- 
possible to  estimate  their  value  by  any  pecuniary  standard,  specille 
performance  will  be  decreed.     (Minn.)     Stellmacher  ▼,  Bruder,  609. 

11.  WILLS. — ^An  Agreement  to  Make  a  Will  will  not  be  Enforced 
when  the  consideration  consisted  of  board  and  services  already  fur- 
nished and  rendered,  a  promise  to  furnish  board,  room  and  washisA 
and  to  care  for  the  wants  of  the  promisor  for  the  remainder  of  his 
life,  because  the  other  party  to  the  agreement  may  be  eompeasated 
in   money.     (Minn.)     Stellmacher   ▼.   Bruder,   609. 

Suits  to  Construe, 

12.  WILLS. — ^A  Suit  to  Constme  a  WIU  cannot  be  Entertained  oa 
the  (ground  that  a  guardian  has  sold  the  estate  of  his  ward  who 
claimed  under  the  will,  but  the  sale  is  void  and  the  guardian  doee  not 
know  what  to  do  with  the  money  received  from  the  porehasers  under 
his  attempted  sale.  If  threatened  with  conflicting  suits,  he  may 
bring  a  bill  of  interpleader  against  the  conilicting  claimants.  (Me.) 
Burroughs  v.  Cutter,  392. 

13.  WILLS,  Suits  to  Oonstme. — ^If  a  suit  to  eonstrue  a  will  has 
been  maintained  and  the  estates  of  the  devisees  sufficiently  defined 
for  their  guidance  and  that  of  the  administrator,  a  subsequent  suit 
eannot  be  sustained  for  the  determination  of  questions  arising  be- 
tween the  heirs  or  representatives  and  the  grantees  of  a  deceased 
devisee.     (Me.)     Burroughs  ▼.  Cutter,  392i, 

Delay  in  Probating, 

14.  WILLS— Delay  In  Probating— Estopp^  Against  Devisee. — If 

a  will  IS  not  probated  for  several  years  after  the  death  of  the  testa** 
tor,  because  of  the  ignorance  of  the  interested  parties  of  its  exbt- 
ence,  and  an  only  heir  has  taken  possession  of  the  testator's  estate 
and  executed  a  mortgage  thereoni  the  devisee  named  in  the  will 
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Ib  not  estopped  to  claim  and  take  the  land  as  against  sneh  mortgagee. 
(Ey.)     Beid's  Administrator  ▼.  Benge,  S34. 

15.  "WILLS — ^Limitations. — A  will  may  be  probated  at  nnr  time 
within  ten  years  after  the  death  of  the  testator,  under  the  Kentucky 
dtatate.     (Ky.)     Eeid's  Administrator  v.  Benge,  3^4. 

16.  WILLS — ^Vesting  of  Estate  Under— Delay  in  Probating. — Tho 
estate  of  a  devisee  under  a  will  yests  at  the  time  of  the  testator's 
death,  although  the  will  is  not  probated  until  seven  years  there- 
after, and  to  devest  such  title  there  must  be  either  conveyance, 
prescription  or  estoppel.     (Ky.)     Raid's  Administrator  v.  Benge,  334. 

17.  WILLS— Estoppel  Against  Devisee. — The  act  of  a  testator 
in  not  disclosing  to  some  person  the  place  where  his  will  could  be 
found,  thus  causing  a  long  delay  in  having  it  probated  after*  his 
tlcath^  does  not  create  sin  ci'toppel  against  his  devisee.  (Ky.) 
Beid's  Administrator  ▼.  Benge,  834. 

WITNESPES. 

1.  WITNESSES-^Husband  and  Wife. — The  rule  that  neither  bus- 
band  nor  wife  can'  testify  for  or  against  the  other  is  confined  to 
eases  where  the  testimony,  if  given,  would  be  by  one  directly  for  or 
against  the  other,  such  other  being  a  party  to  the  litigation.  (Wis.) 
State  V.  West,  1002. 

2.  WITNESSES — Husband  and  Wife — ^Adnltery. — ^If  a  person  is 
separately  charged  with  adultery  committed  jointly  by  him  with  an- 
other's wife,  the  husband  of  the  latter  is  competent  to  testify  as  to 
his  marriage,  and  generally  as  regards  the  alleged  offense.  (Wis.) 
Stote  T.  West,  1002. 

See  Evidence;  Process. 
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